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KUAR MATA PRASAD AND ANOTHER (Plaintiffs) ewi 
l “UCTSUS ee 
KUAR NAGESHAR SAHAI AND OTHERS (Defendants) .* ie. 
Hi, FO 
Hindu Law — Reversionstyiy Suit by—Decree binding on reverswners as a ee 
body—Ouadh Eviates Amendment Act (LII of 1910) not relrospective. SUMNER, 


Though Hindu reversioners do not derive title from each other LORD 
and possess individually a spes successionis, but the shes is Seas 
common to them all; and.so is the danger by the widow’s act sip JOHN 
against the interésts of the reversioners. And the result of a EDGE, MR. 
suit to set‘aside that common danger instituted by the nearest AMEER ALI, 
reversioners affects all the reverStorters as a- body: Such a case is s PS 
covered by the provisions of B¥pi: (6) to section 11 of the Civil 
Procedure Code. Jankı Annas: ia ‘ Marayanswams Ayar, L. R., 

43 I. A., 207, Kesho Prasad ngh”, vA Pargash Ojha, L. R., 
sI I. A., 381, Nobin Chupdees Chuckerbutty v. Tssur Chunder 
Chuckerbutty g Suiherland’s WFR “coc, referred to. Heid, that the 
decree passed in a suit by a Hindu reversioner for a declaration, 
that the last male owner had died intestate, and that a will 
asserted by his widow was a forgery, was binding on all the 
reversioners as a body. (The duty of the Indian courts to follow 
the decisions of the Privy Council emphasized.) 


The Oudh Estates Amendment Act (III of xoro) is not 
retrospective and does nol validate a bequest which had Buco 


failed. 
CONSOLIDATED APPEALS from an ordeg, of the court of the 
p Commissioner of Oudh. ~ R. 


-A M. Dunne, K. C. and W. Wallach, for the. appellants : 
pt de Gruyther, K. C. and J. M. Parikh. för thé Zespondents. 
y Y The following judgment was delivered by**; Phe be” a 


wy Pegs 
Mr. AMEER ‘ALI. —TJhis litigation relates’ sato" two properties Mr. Ameer 


named respectively Baragawn and Wali, one situated i in the district Als 
Š * P. C. A. No, 27 of 1924 
e l : aw 
, . @ 
e 
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CIVIL of Hardoi and the other in Kheri, in the province of Oudh.* Both 
belonged to one Raja Fateh Chand who died in 1873. After the 








ae annexation of Oudh they were re-granted to Fateh Chand and his 
Ss ee ai name was included with regard to the Hardoi property under List 


a. II and in respect of the Kheri property under List V, prepared 
KUAR under Act I of 1869 (the Oudh Estates Act). To these” Lists 





eae reference will be made more particularly later onin this judgment. 
ae The following genealogical table will explain thé position of the 
. eer 
“Wh T7 parties in this case :— k , 
Ram Sewak Ram fed 
| | , | 
Ram Dhan Lal - Pram Dhan Lal Naain Dnan Lal 
| | 
Gulab Rai | | Raja Fateh Chand 
| Majlis Kai Dhanpat Rai (died 4th October, 1873) 
Naubat Rai 
Raja Durga Prasad 
Kanharya Lal | 


| | 
| Malik Chand Tikait Rai Chandika Piasad | 


| arse 
| Amir Chand Wazir ART 
| Janki Prasad (died 25th (died rith 
| Novr., 1887) Novr., 1887) = 
Madho prasad Mata Prasad, Kesho Prasad | Rani Chandra Kuar (widow) 
(dead) plaintiff No. 1. (died 19th 
s i ` March, 1915) 


Kuar Narindra Bahadur 
(died 18th June, 1905)= 


Musammat Jagrani Kuar (widow) 
-, (died Ist August, 1917) 


Nageshar Sahai 
(defendant-respondent No. 1) 
claiming to be the adopted son. 


: Mata Prasad, the plaintiff No. 1, claims possession of the 
` properties in question on various grounds, which will be set out 
later. The second plaintiff is the assignee of Mata Prasad of a 
share in the two estates. In this judgment -wherever the plaintiff 

is mentioned it refers to Mata Prasad. 


Act I of 1869 came into force in January of that year; and in 

March following Raja Fateh Chand purported to make a will, 

under which he devised,-the Kheri property, in other words, the 

Wali estdte, to his -eldest son, Amir Chand; and the Hardoi 

property, -the Baragawwn estate, tothe younger son, Wazir Chand. ° 

So far-as appears on the record, Amir Chand and Wazir Chand 

; appear to have been -placed in posséssion of the two estatés 
‘respectively. ‘Raja Fateh Chand died as already stated in 1873; 
but the will he had made in 1869¢was never registered under the 
provisions of Section 13 of the Act, which requires a will in favour 


a 
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of a yeunger son of the Talookdar whose name does not appear in 
the third or fifth of the lists mentioned in Section 8 to be registered 
within a certain specified time. This section will be referred to 
later. Consequently, it is not disputed, that the bequest to Wazir 
Chand, the younger son, was irfvalid and inoperative. He, however, 
remained in possession of the Hardoi estate until his death on the 
11th November, 1887. 


Amir Chanĝ, the éldest son of Fateh Chand, had died two 
months earlier, v#%,.on the 26th September, 1887; as the will in 
his cdse did not require registration, the devise in his favour was 
valid in law and operative. 


Wazir Chand left him surviving a widow named Chandra Kuar 
who appears, on his death, to have taken possession of the Hardoi 
property. Chandra Kuar died on the 19th of March, 1915. 


On the death of Amir Chand, as already stated, his son and 
heir, named Narindra Bahadur, succeeded to the Kheri estate. In 
1897 he brought a suit agdinst the widow of Wazir Chand for a 
declaration of his own title as regards the Hardoi estate and for 
possession of the property. To the particulars of his claim their 
Lordships will refer more fully later on. It is sufficient at this 
stage to say that he based his title to the Baragawn estate on the 
allegation that it was subject to the provisions of Act I of 1869 and 
that he was entitled to it in preference to Chandra Kuar, Wazir 
Chand’s widow. In the alternative, he alleged that, even if the 
estate was not governed by the provisions of the Act and was sub- 
ject to the Hindu law, pure and simple, the property devolved on 
him on the death of Wazir Chand his uncle as they were joint and 
undivided at Wazir’s death. “Fhe Subordinate Judge in that case 
held that the property was subject“to the provisions of Act 1 of 
1869 and that the plaintiff, Narindra Bahadur, was entitled to it in 
preference to Chandra Kuar. He accordingly decreed the plaintiff s 
claim. On appeal to the Judicial Commissioner’s Court it was held 
that the property in dispute was not subject to Act I of 1869. The 
decree of the Subordinate Judge was accordingly reversed and the 
case was remanded for the purpose of deciding whether the claim 
of Narindra Bahadur was well-founded on the alternative ground, 
namely, that under the law of the Mitakshara, to which the parties 
were subject, he was entitled_to the property. 


Before the trial on the remand the parties compromised the 


dispute and a decree was made on the-.z0oth December, 1899, in 
accordance with the settlement at which-they.had arrived. Reference 


"twill be made later to the terms of the settlement, as one of-the 


_ questions raised in the presènt litigation relates to the power of 


Chandra Kuar to enter intd that compromise. 


Narindra Bahadur died on the 18th June, 1905, leaving him 
surviving his widow, Jagrani Kuar. Shortly after his death Jagrani 
Kuar.propounded a will alleged by her to have been executed by 
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Narindra Bahadur on the 23rd October, 1904, giving her power to 
adopt a son to him. 


On the 30th April, 1906, one Raja Durga Prasad, claiming to 
be a reversioner of Narindra Bahadur, brought a suit against Jagrani 
Kuar ın the Court of the Subordinate Judge of Kheri for a declara- 
tion that the will propounded by her as the will of Narindra Bahadur 
was a forgery and that he was entitled to the estate by virtue of 
his reversionary right. Durga Prasad’s suif had a &hequered career. 
His claim was dismissed by the Subordinate Judge on the ground 
that the will was genuine and had been duly executed by Narindra 
Bahadur. The decree of the Subordinate Judge was reversed on 
appeal by the Judicial Commissioners, who held, chiefly as it appears, 
on suspicion, that the will was not genuine. They accordingly 
decreed the claim of Raja Durga Prasad. 


Jagrani Kuar appealed to His Majesty in Council from the 
decree of the Judicial Commissioners, and on the 3rd December, 
1913, it was held by their Lordships, on a careful examination of 
the evidence relating to the execution of the will, that it was fully 
established to be the act of Narindra Bahadur. The decree of the 
Appellate Court was accordingly set aside and that of the Sub- 
ordinate Judge dismissing the suit of Durga Prasad was restored. 


Narindra Bahadur’s will having been thus finally declared to be 
valid, Jagrani Kuar, in conformity with the power entrusted to her 
by her deceased husband, adopted on the 22nd May, 1914, the 
defendant Nageshar Sahai as the son of Narindra Bahadur. 


On the 20th of April, 1918, the present suit was, instituted 
by Mata Prasad and his assignee, plaintiff No. 2 in the Court of the 
Subordinate Judge of Hardoi for, the possession of the two estates 
lying, respectively, in the Hardoi ad Kheri Districts, with a 
declaration regarding Mata Prasad’s title. 

It is desirable to notice briefly the allegations on which the 
claim is founded and on which the long and ingenious arguments 
in the course of the trial mainly rest. 


In para 12 of the plaint it is stated that the Baragawn and 
Wali (Sarawa) Estates “are subject to Act I of 1869,” and that 
the plaintiff, Mata Prasad, as the oldest member of the senior branch, 
is entitled to them with their appurtenances. In para 13 he claims 
alternatively that even if Baragawn “be not deemed” subject to 
the Act, he is entitled to the same by virtue of the custom. 


The reason of this alternative claim will be clear as the judg- , 
ment proceeds. 

He asked, accordingly, for a declaration that the adoption of 
Nageshar Sahai was invalid and that the will under ewhich A Jagrani 
Kuar purported to make the adoption, was fals®. . 


The first defendant, Nageshar Sahai, is, as iay stated, the 
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alleged atlopted son of Narindra Bahadur. The other two defend- CIVIL 
ants are the sons of Narindra’s sister, who acquired title to certain 
portions of the estate under his will. Both sets of defendants dis- 
pute the title of the plaintiff, Mata Prasad. Nageshar Sahai further KUAR MATA 
contends that the plaintiff's claim is barred by the rule of res judi- eee oo 
cata arising out of the decision in Raja Durga Prasad’s case, and KUAR 
consequently in respect of the Hardoi estate, it is not maintainable, NAGESHAR 
With regard to th® assertion that the Baragawn estate is subject to ae 
Act I of 1869, the defendants further contend that the will of Fateh Mr. Ameer 
Chand, executed in March 1869, under which the testator had ae 
purported to devise the Hardoi estate to Wazir Chand was never 

registered and consequently it had gone out of the operation of Act 

I of 1869 and succession, so far as that property was concerned, was 

governed by the general provisions of the Hindu law. They also 

denied the existence of any custom such as the plaintiff alleged in 

paras. 12 and 13 of his plaint. 





1925 








In answer to the defendants’ allegation that the will of Fateh 
Chand was not operative as it was never registered, the plaintiff 
averred that if the will of 1869 was invalid there was a prior will 
made in 1860 the terms of which were formulated or embodied in 
the village administration papers, called wayjté-ufare ; and he claimed 
that effect should be given to that will. 


He further urged that everi if the estate went out of the opera- 
tion of Act I of 1869 in consequence ot the non-registration of the 
will, it was brought back under the Act on the passing of the 
amending Act III of 1910. The arguments in support of this 
contention have occupied a great deal of the time of the Courts in 
. India and of this Board. 


Their Lordships, however, ‘propose to confine their attention to 
the principal contentions advanced before the Board. 


The Subordinate Judge of Lucknow, before whom the case came 
on for trial, raised a large number of issues which he has discussed 
at considerable length in his judgment. In dealing with the plea of 
sés judicata based on the decision in Durga Prasad’s suit he adopted 
what appears to their Lordships an unprecedertted and irregular 
course; he refused in fact to be bound by the decisions of the 
Judicial Committee. To show the mistake into which he has fallen 
their Lordships consider it desirable to refer to two passages in his 
judgment : — ‘ 

: “Granting on the basis of these authorities that the widow 
represents the entire estate which consists of herself and the 

` reversioners, I am unable to see how it follows that one reversioner 
ina suit against the widow represents the entire-body of the rever- 

sioners. The gommonly accepted position of the reversioners is 

that one dogs not clam through the other. Obviously, therefore, 

the judgment in a suit between One reversioner and any other per- 

son, widow or some other person, does not stand as a bar to 
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the trial of the same question as between another revergioner and 
the same person on the other side in another suit. I do not 
see how this principle ischanged in this particular case before me. 
The basis of this general principle is that the title of one 
reversioner is quite separate from and independent of the title of. 
any other reveisioner. It is all the'more so in the present case as 
the first plaintiff’s title has o1iginated in a special legislation of 
the Act III of iagito of the United Provinces Council, the Act 
amending Act I of 1869. He was not one of the reversioners, at 
any rate, immediate reversioners of the property at the time the 
suit was brought by Durga Prasad. Hehad no title as a rever- 
sioner. His title arose on the passing of the Act in the year 
1gi0. It passes my comprehension how a person can be said to 
be debarred from setting up a title in a suit, when that title had 
no existence at the time at which any other litigation took place 
concerning the property to which the title relates. To my mind ' 
the present suit could hardly be said to be barred even if the 
present plaintiff No. r had himself been the plaintiff in place of 
Durga Prasad. The requirements of ‘litigating under the same 
title,’ would be wanting for constituting the bar of res judicata.” 


The reference at the end of the passage quoted to Act III of 
1910 appears futile, for the cause of action and the charge respect- 
ing the genuineness of Narindra Bahadur’ s will are the same as in 
the previous case. 


On this reasoning he refused to be bound by the decision of the 
Board in Venkatanarayana Pillai y. Subbranmal (°). 


Regarding the genuineness óf Narindra Bahadur'’s will, the authen- 
ticity of which was declared by the Judicial Committee in 1913, the 
Subordinate Judge expressed himself as follows :-— 


“Ihave never entertained any doubt on the question -and I 
have no hesitation in holding upon this issue that the trial of the 
genuineness of the will “of Nanndra Bahadur is not barred by the 
judgment in the case between Durga Prasad and Jagrani.” 


And again — 

‘The conclusion at which the learned Subordinate Judge and their 
Lordships of the Privy Council arrived on the evidence in that 
case is not warranted by the evidence in this case which besides 
exposing the position of Khuda Bakhsh and Ganga Prasad, is 
confined to the actual execution of the will and falls far short of 
the evidence produced in that case of the intention.” 

He held accordingly that the plaintiff’s claim was not affected 
by the bar of res judicata, either as to the representative character 
of Durga Prasad’s suit, or by .the Board’s decision on the issue of 
fact relating to the genuineness of the will of Narindra Bahadur, and 
that he had established his title to the Kheri estate. , 

He held, however, that, as the will of Fateh Chand was inopera- 
tive as regards the Hardoi estate, not havihg been registered under 
the provisions of Section 13 of Act I of 1869, and Section 13 (a) 

(1) L. R. , 42 IL, A., 125, - 
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of Act I}I of 1910 was not retrospective, the estate was not brought CIVIL 
back under the Act of 1869, as the plaintiff contended. He held, 
therefore, that Mata Prasad failed to establish any title to the same. 
He accordingly decreed the plaintiff’s claim in respect of the Kheri KUAR MATA 
estate and dismissed his suit with regard to the Hardoi property. ides 


7, 


Both parties appealed to the Court of the Judicial Commissioner ae 
of Qudh. The learned Judges of the Appellate Court were of SAHAI 
opinion, as their L&rdships think rightly, that the plaintiff's claim 
was in fact res judicata, and therefore liable to be dismissed 
in respect of the Kheri property. They further held, in agreement 
with the Subordinate Judge, that the Hardoi estate was never under 
Act I of 1869 and was not brought back under the Act by anything 
contained in the later Act. They accordingly dismissed the whole 
suit. Í 

From this decree’the plaintiffs have appealed to His Majesty 
in (Council. On the arguments before the Board, the first 
question for determination centres on defendants’ plea of res judi- 
cata, in other words, whether the proceedings in the suit of Raja 
Durga Prasad form a bar to the present action by Mata Prasad. S 
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It has been contended before their Lordships, as it was before 
the Subordinate Judge who accepted and gave effect to the argu- 
ment, that the reversioners nave each an independent cause of action, 
and as none of the reversioners derive title from the others, the 
result of a suit against the widow and her assignees brought by a 
reversioner, presumptive or otherwise, does not bind the others, nor 
can the suit be considered as brought ina representative capacity. 
The same argument, though clothed in other words, was presented 
to their Lordships in the case of Venkatanarayana Pillai (since 
deceased) v. V. Subbsammal and another where the governing 
principle applicable to a suit brought by a reversioner in the lifctime 
of the widow to get rid of a common apprehended danger to the 
interests of the general body of reversioners, was set out at length 
In re-affirming the rule enunciated in that case their Lordships 
desire to observe that so long ago as 1868 SIR BARNES PEACOCK, 
then Chief Justice of Bengal, indicated in the Full Bench case of 

Nobin Chunder Chuckerbutty v. Issur Chunder Chuckes outty Cy) the , 
position of the presumptive reversioner seeking to get rid of any act 
of the widow during her lifetime which jeopardised the common 
interests of the reversioners. Act VIII of 1859 which was then 
in force governing procedure, contained no such provision as was 
embodied in Explan. 5 to section 13, Act X of 1877, and afterwards 
reproduced in Expl. 6, Section 11 of Act XIV of 1882 and 
Act V of 1908. The words, “cause of action,” therefore, needed 
judicial, interpretation. SIR. BARNES PEACOCK’S dicta deserve 
attention. The main question in the case referred to was whether 
adverse possession as agdinst the widow barred the rights of rever- 
sioners. The language of the CHIEF JUSTICE in dealing with the 

(1) 9 Sutherland’s W, R., 505, 509. 
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point is’ important. He says first: “but reversionary heirs pre- 
sumptive have a right, although they may never succeed to the estate, 
to prevent the widow from committing waste.” 

He then goes on thus :— A 

“It is said that the reversionary heirs could not sue during the 
lifetime oí the widow, and that therefore they ought not to be 
barred by any adverse holding against the widow at a time when 
they could not sue. But when we lok at the widow as a reprc- 
sentative, and see that the reversionary heirs are bound by 

` decrees relating to her husband’s estate which are obtained 
against her without fraud or collusion, we are of opinion that 
they are also bound .by limitation, by which she, without fraud 
or collusion, is barred. When, therefore, we construe the words 
‘cause of action’ in the Statute of Limitation, we must consider 

-them as refermng, not to a new cause of action accruing to the 
reversionary heirs personally and individually, but to the cause 
of action which accrued to the heir or representative, for the time 
being, of the deceased.” 

The principle enunciated in Venkatanar: ayana Pillai, which was’ 
followed in Janaki Ammal v. Narayanasami Atyar (`), is logically 
sound and “ salutary,” to use LORD BLANESBURGH’S expression in 
the judgment in Kesho Prasad Singh v. Sheo Pargash Ojha and 
another C). 

Reversioners possess individually what has been called a søers 
successtonis, the bare possibility of succeeding to the estate of the 
last owner in case the widow, dies leaving anyone of them surviving 
entitled to take immediate possession after her, unless, of course, 
the husband has left the power to her to adopt,ason. But the 
spes is common to them all; so is the danger by the widow’s act 
against the interests of the reversioners. The right to sue to set 
aside that common danger is given for obvious reasons of policy and 
convenience to the person, who, if the widow died at the moment, 
would take the estate. But the result, favourable or- otherwise, 
affects the reversioners as a body. 


As pointed out in the case of Venkatanarayana Pillai vy. V. 
Subbrammal, Expl. 6 to section rr of the Civil Procedure 
Code covers exactly cases of the kind under consideration and bars 
a fresh litigation on tbe same cause of action. 


The learned Judges of the Judicial Commissioner’s Court, in 
their very able judgment, have set out, in clear terms, the consider- 
ations on which the principle is founded. 


It has been contended on behalf of the plaintiff that the suit 
by Durga Prasad was incompetent inasmuch as he was not at the 
time the presumptive reversioner to Narindra Bahadur. This con- 
tention could only have been advanced on ‘a misgonception ‘of the 
facts. Jagrani Kuar, the defendant in that suit, appears to have 
taken the same objection that Durga had no right to maintain the 

(1) L. R, 43 L A., 207. (2) L.R, 51 I. Aa, 381. 
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action. eThe Subordinate Judge in the suit of Durga Prasad states CIVIL 
first the ground of the claim in these terms : “ Fhe plaintiff (Durga 
Prasad) is one of the reversioners to Narindra Bahadur and Wazir 
Chand and,as such his interest to the said property will suffer if KUAR MATA 
the will is allowed to stand, andso he has instituted the present ae 
suit, seeking (among others) the following declaratory relief, vis., KuaR 
that the will propounded is a forged document.” The learned i ca 
Judge then proceeds to déal with the objection, vts., Durga Prasad’s 
incompetency. Reference to the pedigree would show that the 7. Ameer 
persons standing nearest in degree to Narindra Bahadur were ae 

at the time Chandika Prasad and Durga Prasad. The learned 
Subordinate Judge therefore says in his judgment: “The sale 

deed by Chandika Prasad in favour of the plaintiff (Durga Prasad) 

is evidence sufficient to show that he is unable to sue for want of 

funds, and so the plaintiff is entitled to sue.” 


This finding was never, so- far as their Lordships can see, 
impugned in the Judicial Commissioner's Court or before this 
Board d 
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Mata Prasad, the plaintiff in the present suit, is a remote 
sapinda of Narindra Bahadur. He was in existence at the time 
when Raja Durga Prasad brought his action. He was aware, as 
his brother Kesho Prasad swears, of the institution of the suit. 
There is nothing to show that the'litigation between Raja Durga 
Prasad and Jagrani Kuar was collusive or vitiated by fraud or laches 
on the part of Durga Prasad in conducting the suit or in asserting 
his reversionary right. Nothing of the kind is proved or even 
alleged. 

The Subordinate Judge dismissed Durga Prasad’s “ claim for a 
declaration of the forgery of the will.” But he declared it to be 
invalid and inoperative in respect of certain bequests in favour of 
the defendants other than Jagrani Kuar. On appeal to the Judicial 
-Commissioner’s Court, the decree of the Subordinate Judge affirm- 
ing the due execution of the will by Narindra Bahadur was reversed, 
but it was restored by this Board on the 3rd December, 1913, which 
found the will to have been duly executed by the defendant’s 
husband with the power of adoption. 


Ona review of all the facts, their Lordships are of opinion, 
in concurrence with the learned judges of the Appellate Court, that 
the suit by Durga Prasad against Jagrani Kuar for a declaration 
that the will of Narindra Bahadur was false and fabricated, was 
brought by him in his capacity gf the presumptive reversioner, and 
as such the decision in that suit binds the plaintiff, Mata Prasad. 
His claim as regards the Kheri estate is clearly barred. 

Assuming that the claim as to the Baragawn estate in the 
Hardoi District is not so barred, the question of the plaintiff's title 
to his property has to be considered from a different point. He con- 
tends, in the first place, that eyen if the will of 1869 was invalid for 

2 °. 
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CIVIL want of proper registration, he could fall back upon the willof 1860; 
to which reference is made in the document of 1869. Beyond this there 
is absolutely no evidence of the fact that Fateh Chand had made any 
aoe I bequest to Wazir Chand in 1860 Reference has been made to a 
eras number of documents called wa7itul-ars , but they are not state- 
KUAR ments by Fateh Chand himself. They contain statements by some 
NASESBAR of his agents, all of whom speak of the mode of descent customary 
in the family. The Hardoi estate granted tqFateh Chand was 
Mr. Ameer placed in List II. This list includes the Talookdars, whose estates, 
ae according to the custom of the family, on or before the 13th 
February, 1856, ordinarily devolved upon @ single heir. The pur- 
port of the statemerits contained in the waytd-ul-ars simply referred 
to the fact that the particular estate which was held by Wazir 
Chand was descendable to a single heir and nothing more. Whether 
it was descendable to a single heir or not, the bequest being invalid 
owing to want of registration, left the property open-and’ out of 
Act I of 1869. It was conceded in the Appellate Court that unless 
the plaintiff could show that the property-came back under Act I 
of 1869 by virtue of the provisions of Act III of 1910, the plain tiff 
had no right to the property. Section 13 of Act I of ee is in 

these ee — 

“No taluqdar or grantee and no heir or legatee of a taluqdar 
or grantee shall have power to give or bequeath his estate or any 
portion thereof or any interest therein to any person not being 

_ either 
(x) A person who under the provisions of this Act or under the 
ordinary Law to which persons of the donor or testator’s tribe 
and religion are subject would have succeeded to such estate or 
- toa portion thereof or to an interest therein, if such taluqdar or 
grantee, heir, or legatee had died intestate, or 
(2) A younger son of the taluqdar or grantee, heir or legatee, 
in case the name of such taluqdar or grantee appears in the third 
or the fitth of the lists mentioned in section eight, except by an 
instrument of gift or a will executed and attested not less than 
ie three months before the death ol the donor or testator, in manner 
herein provided in the case of a gift, or will, as the case may be, 
and registered within one month from the date of its execution.” 
The amendment which was made by Act III of 1910, called the 
fad QO Es Estates Amendment Act of 1910, Section 6, runs thus :— 


\ “6. After Section 13 of the said Act, the following section 
shall be inserted, namely :— 


13A. No taluqdar or grantee, and no heir or legatee of a 
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| = taluqdar or grantee, and no transferee referred to in Section 14, 
f Ut 
5 m eal and no heir or legatee of such. transferee, shall have power to 
a A bequeath his estate, or any portion thereot o1 any, interest 
č o /= g7 ‘therein oe i 
No a ` (1) (a) to a person who would havg succeeded -to.such estate 
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applicable to such estate, had the ‘person so bequeath- CIVIL 
ing died intestate as to his estate, at the time when aoe 
the bequest took effect. ` 


(6) to his daughter, . 
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(c) to & son of bis daughter, < 
g yy KUAR 
(d) to = younger son, NAGESHAR 
except by a @ill duly executed SAHAI 
(2) to a person who might, fb Pree er 
succeeded to such cWafe Ali 


the person so bequea Niger ste 
estate, at the time when the bequest took effect, 


except by a will duly executed ‘and attested not less than three 
months before the death of the testator and presented for regis- 
tration within one month from thé date of its execution and 


registered ; - : 2 | 2 
(3) to any person other than a person méltion di 
and on 


except by a will duly executed and attested not less than three ` 
months before the death of the testator and registered according 

to the law for the time being in force relating to the 1epistration 

of assurances, but presented for such registration within one 

month from the date of its execution.”’ 


As the learned Judges of the Judicial Commissioner’s Court point 


out, that section is not retrospective and does not validate a bequest 


which had already failed. It would be anomalous, to say. the least, 


to suppose that the legislature intended by Act III of 1910 to 
revive rights that had disappeared in consequence of the failure of 
the bequest in 1869 when other rights had’ been created in the 
meantime. 


Section 21 of Act III of 1910 shows clearly that nothing in 
that Act has the effect which is contended for by the plaintiff. 
Section 21 says:— 


Unless there is something repugnant in the Saving clause, sub- 
ject or context 
(a) Section 2, Sub-section (x) of this Act, with the exception of 
(i) clause (b) of the definition of the word “estate” ; 
(ii) the words ‘‘ora mother” inthe definition of the word 
“heir”? ; and 
(6) Sections 3, 4, 7 and 8 of this Act, : 
shall operate retrospectively; but nothing contained in this said 
sections shall effect suits pending at the commencement of this 
„Act, or shall be deemed to vest in or confer upon any person ———~ 
right or title*to any gstate, or any portion thereof, or an Cheat of Law Lis 
therein, ‘which is, at the commencement of this Act, ve edeit A 
other person who would have been entitled to retain/{ht samą df, Nog) lal. 
this*Act had not been passed; and the right or title sh ane 
° a Gig: oe eeqneese 
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person shdll not..be effected by anything contained in® the said 
sections. 7 - o> 3 

„In their Lordships’ opinion the contention that on the passing 
of Act III of 1910 the Baragawn estate became once more subject 
to Act I of 1869 has no substance. ‘With the failure of the bequest 
the property passed out of the Act and became subject to the 

Hindu law. í 


But it is urged that the compromise between ‘Narindra Bahadur 
and Chandra Kuar was invalid, inasmuch as the widow had no right 
to make an assertion that the estate was subject to Act I of 1869 
when it was not so. The compromise between Narindra Bahadur 
and Chandra Kuar bears date the 25th November, 1899. Para. 1 
recites :-— 


~ That Chandra Kuar admits that the properties in dispute are 
` Taluqdari properties, and succession to them will be:governed by 
Act I of 1869 and Kuar Narindra Bahadur is entitled to hold the 
same as lawful heir of Raja Wazir Chand.” 
By para. 2 Kuar Narindra Bahadur agreed inter alta to Rani 
Chandra Kuar remaining in possession of the properties in question. 


By para. 3 he further agreed that he shall not by any deed or 
will alienate the said immovable property or his rights in it as long 
as the said Rani Sahiba remains alive, but if he does so that aliena- 
tion shall be null and void. 


It is contended that Chandra Kuar had no right to enter into 
the compromise. Their Lordships are of opinion that the learned 
Judges of the Appellate Court in India are right in regarding it as 
afamily settlement which was “ prudent and reasonable” under 
the circumstances, to use the language of LORD PH1ILLIMORE in the 
case of Ramsumran’ Prasad and another v. Shyam Kumari and 
others (*). 

Narindra Bahadur’s suit had been decided in his favour by the 
Subordinate Judge. On the appeal the Judicial Commissioners had 
reversed his judgment and remanded the case for the consideration 
of the second part of the claim. The matter was still open to 
another appeal. Under’ those circumstances, in order to avoid a 
long litigation and the creation of further burden on the family 
property, Chandra Kuar entered into a compromise acknowledging 
Narindra Bahadur’s right to the inheritance after her death, he on 
his side binding himself not to alienate the property during her 
lifetime. As stated already, the settlement arrived at between the 
parties appears to their Lordships to have been both prudent and 
reasonable in the circumstances of the case, and the plaintiff has no 
right to question it now. . R i 


Narindra Bahadur was, in their Lordships’ opinion, the nearest 
agnate of Wazir Chand, and # the property wag subject to the 
(1) [1922] 49 I. A., 342. 
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provisiows of the Hindu law, as their Lordships.. find, whether he 
was joint or separate from Wazir Chand, ‘he was ‘entitled to the 
property on the death of his widow. The compromise, in fact, gave 
effect to this rule of the Hindu Jaw. The acknowledgment of the 
widow that the property was subject to Act I of 1869 would not 
affect the rights of the parties on the basis of the law governing 
the succession. 


The adoption “of Nageshwar by Jagrani Kuar, although it took 
place in 1914, takes effect from the death of the father, to whom 
he is adopted, and therefore there was no intervening time during 
which it could be said that the property was not held by anyone. 
It may be noted here that both the Courts in India have negatived 
the plaintiff's allegation of the allegation contained in paras. 12 and 
13 of his plaint. 

In view of the eons course adopted by the Subordinate Judge 
in dealing with this case, and in order to prevent other Courts in 
India from falling into the same error, their Lordships think it 
desirable to point out that it is not open to the Courts in India to 
question any principle enunciated by this Board, although they have 
aright of examining the facts of any case before them to see 
whether and how far the principle on which stress is laid applies 
to the facts of the particular case. Nor is it open to them, whether 
on account of “ judicial- dignity’? or otherwise, to question its 
decision on any particular issue of fact. Any application for review 
of judgment on grounds permissible by law only lies to the Judicial 
Committee. 


With these remarks their Lordships desire to express their 
entire concurrence with the judgment of the Judicial Conmissioner’s 
Court. They will accordingly humbly advise*His Majesty that the 
plaintiffs’ appeal should be dismissed with costs. 

Appeal dismissed. 

The Solicitor, India Office —Solicitor for the appellants. 

T. L. Wilson & Co.—Solicitors for the respondents. 
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RAM PRATAP CHAMRIA (Plaintiff) 
VEFSUHUS 
DURGA PRASAD CHAMRIA AND OTHERS (Defendants) .* 


Civil Procedure Code, Sch. Il, paras, 15, 10—Award—Arbitraior going 
outside reference—Decding matters between parties to the suit and 
third persons—Award invalid. 

Where arbitrators to whom matters in difference in the suit 
betweer the parties to the suit had been referred by the court, 
sent outside the scope of the reference and delivered an award. 

° * P, C. A. No. 121 of 1924. 
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which dealt not ‘only with the points in disputes in the suit, but 
also other disputes between the parties to the suit and other 
persons ; Ae/d,; that the arbitrators had exceeded their jurisdiction 
and the award was invalid and must be set aside. 
APPEAL from an order of the High Court of Judicature at 
Fort William in Bengal. 


L. deGruyther, K. C. and. W. Wallach, for the appellant 


W. H. Upjohn, K. C, Sir G. R. Lowndes, K. C, A. M. Dunne, 
K. C, K. V. L. Narasimham and Dr. T. C. K. Kurup, for the 
respondents. 


The following judgment was delivered by 


LORD BLANESBURGH.—This appeal is from an order of the 
High Court of Judicature at Fort William in Bengal, exercising 
appellate jurisdiction and in effect affirming an order made by MR. 
JUSTICE GREAVES, sitting in the exercise of the ordinary original 
civil jurisdiction of the Court. Both were orders propounded in a suit 
for the dissolution of a partnership, and their result was to set aside 
an award of arbitrators so far as that award affected to deal with 


matters in question in the suit. The appellant upholds the award- 


and asks that the orders setting it aside be discharged. 


The circumstances are somewhat involved and, in detail, elaborate. 
It will be possible, however, as their Lordships hope, to state the 


facts ina summary form without endangering such accuracy as is. 


requisite for the purposes of their judgment. 


The disputants are descendants of one Nandram Chamria, and 
their disputes are to a large extent, although not altogether, 
traceable to questions concerning the division of the estate of one 
of his sons—-Hardatroy Chamria—whose position in the family 
with his relationship to the parties before the Board appears in 
the following pedigree, taken from the judgment of MR. JUSTICE 
MOOKERJEE in the Appeal Court. 


Nandram Chamria 


Gorakhram f Hardatroy Chamria 
M. Annardeyi 


| r 
Ram Pratap Amlokchand Durga Prasad Radhakissen Motila! 


(plaintiff) M. Surji 
(adopts Keshabdeo) Keshabdeo ý 
The suit No. 120 of 1922 related te a business of brokers and 
bankers carried on under the style of Hardatroy Ghamria and Com 
pany. The business originally „had beens started .by Hardatroy 
alone. Some years later he took into it, first as an’‘assistant, then 
as a partner, his nephew, the plaintiff and present appelant, Ram 


Ci 
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Pratap Çhamria. The appellant’s share..ås a partner was, in its 
origin, two annas; subsequently, it became ‘oné of five annas. Later 
still, the appellant’s brother, Amlokchand, was admitted a partner 
with a two annas’ share. He died, however, in 1911, and after his 
death the business was carried dn by Hardatroy and the appellant 
together, Hardatroy being treated as possessed of an eleven annas’ 
share and the appellant of the remaining share of five annas. By 
an indenture, dated thee rst October, 1916, and made between 
Hardatroy and the appellant, it was agreed that this partnership 
should continue for 20 years. There is no further reference in the 
appellant’s plaint to the two annas’ share which belonged to 
Amlokchand at the time of his death. The appellant appears to 
treat it as merged in the shares of himself and Hardatroy. This 
position, however, is not accepted by the representative of Amlok 
chand’s estate, as will later appear. 


Amlokchand left no issue but he was survived by his wife, the 
respondent, Musammat Surji,and on her expressing a desire to 
adopt as a son to her deceased husband, Hardatroy’s youngest son 
Motilal, Hardatroy, so it was alleged by the appellant, agreed with 
the appellant’s consent, to admit Motilal to the firm setting aside for 
his benefit a two annas’ share out of his own share of eleven annas. 
This arrangement, however, if it became effective at all, was almost 
immediately superseded by an agreement in writing, dated the 
16th November, 1916, to which Hardatroy, his three sons, the 








CHAMRIA 
VT. 
DURGA 
PRASAD 
CHAMRIA 





Lord 
Blanesburgh 


appellant and Musammat Surji were privy or parties and under > 


which in effect Hardatroy retired from the firm and it was agreed 
that the business should, as from ist January, 1917, belong in 
stated shares to the appellant, to the son to be taken in adoption by 
Musammat Surji, and to the three sons of Hardatroy, ez. Durga 
Prasad, Radhakissen and Motilal—with a variation in interest as 
between these three, if Motilal proved to be the son to be taken in 
adoption to Amlokchand as contemplated. 


By an agreement of even date entered into by Musammat 
Annardeyi, Hardatroy’s wife, and his three sons, but to which the 
appellant was not a party, an arrangement was embodied with 
reference to the division of his property on the death of Hardatroy, 
an event then apparently regarded as imminent. The property 
dealt with by this agreement in terms extends to -Hardatroy’s in- 
terest in the partnership, although that interest appears to have 
been disposed of, and differently, by the agreement already set forth. 
It is stated ın this second agreement that it had become necessary in 
order to settle the disputes which had arisen regarding the rights 
of Durga Prasad who, unlike each of his younger brothers, was an 
adopted son and not a natural son of Hardatroy. 


- Jn the followittg month Hardatroy died. The appellant’s case, 
as set forth ih his plaint, then was*that the business, since the date 
when the first agreement of the 16th November, 1916 became 
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operative, had been carried ón upon the basis of that agreement but 
that Musammat Surji had not adopted Motilal. On the contrary, 
she had put forward: Keshabdeo, a son of Durga Prasad, as the son 
whom she had adopted.to her late husband. The appellant disputed 
both the factum and the validity ôf such adoption, further alleging 
that Durga Prasad had drawn out of the firm about twenty-one 
lacs without the knowledge of any of the parties, that he had taken 
forcible possession and refused inspection*of the partnership books, 
that he was making unauthorised entries therein to suit his own 
purposes and that he had been guilty of gross misconduct in the 
affairs of the partnership and towards the partners. Accordingly, 
the appellant claimed dissolution of the partnership, accounts and a 
receiver. He cited: as defendants to the suit, Durga Prasad, 
Radhakissen and Motilal, Musammat Surji and Keshabdeo. It will 
be noted that Annardeyi, Hardatroy’s widow, is nota party to the 
proceedings. 


The plaint was filed on 1ath January, 1922. No written state- 
ments have ever been put in, but it may, their Lordships think, be 
fairly gathered from his plaint that the only questions which the 
appellant, at all events, desired to raise in the suit were, first: 
whether the adoption of the infant defendant Keshabdeo had ever 
taken place ; whether it was valid if it had; and who, on either view, 
were the persons interested and in what shares in the partnership, 
which was treated as one constituted by the agreement of the 16th 
November, 1916; and secondly: whether the allegations made by 
the appellant against .Durga Prasad were, if established, sufficient 
to entitle the appellant to the decree of dissolution which he sought. 


But these did not comprise all the matters of difference then 
existent in the family of Nandram Chamria. “First of all, in the 
appellant's own immediate branch of it, there was apparently a 
serious dispute between him and Musammat Surji upon the question 
whether the appellant and Amlokchand were joint or separate in 
estate; there was another as to the rights of each brother in the 
ancestral or self-acquired property of their father Gorakhram ; there 
was a third as to the claim of Musammat Surji to certain company 
shares standing in the name of the appellant. Next there was a 
question with Amlokchand’s representatives in which not only the 
appellant but tae estate of Hardatroy was concerned: namely, 
whether Amlokchand’s estate was entitled to his two annas or some 
other share in the partnership as carried on prior to the 1st January, 
1917, and at whose expense. In Hardatroy’s branch of the family 
again there were further serious questions, as to the validity of the 
second agreement of the 16th November, 1916, as to the extent of 
his widow Annardeyi’s property, and ag to the rights and interests 


. in the property of Hardatroy, both of his widow and his three sons 


respectively. j "r 
The most striking feature of this second and third sets of 
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disputesin relation to the question now before the Board is the inter- 
ebt in them of Annardeyi who, as has been pointed out, was nota 
party to the suit at all. Nor can it fairly be gathered from its terms, 
as their Lordships think, that any of these questicns are either raised 
or foreshadowed in the appellant’s plaint. it may well be that some 
of them would have been mooted in one or other of the written 
statements of the defendants when put in. But this must still 
remain in the regfon of conjecture. It suffices to say that none of 
them have so far become matters in question in the suit. 
After the plaint was filed the adult members of the family 
appear to have come to the conclusion that all the questions in 
difference amongst them should be referred to, arbitration, and on 
the 1ith May, 1922, Annardeyi, Ram Pratap, Durga Prasad, 


Radhakissen, Motilal, together with Keshabdeo, by Musammat Surji` 


on his behalf, executed a document addressed to Rai Sew Prasadji 
Toolsan Bahadur, Rai Narang Raiji Khaitan Bahadur, Banshidharji 
Khaitan, Jugal Kissoreji Birla and Sew Prasadji Gorodiya, appoint- 
ing them arbitrators “for the settlement of all matters in dispute 
amongst ourselves’’ agreeing to accept whatever the arbitrator 
might decide with reference to the said disputes and “ in respect of 
the proceedings taken in Court with regard to this matter before 
this day ” agreeing that the proper parties would make in accordance 
with the directions of the arbitrators such applications as the arbi- 
trators might think necessary. 


The terms in which this document is couched suggest very 
cogently to their Lordships’ minds that it was so far, at all events, 
the intention of all the parties to it that the proceedings in the suit 
should become merely ancillary to the arbitration, if indeed they 
were not thereby to be entirely superseded. And if the application 
made to the Court had been that all proceedings in the suit should 
be stayed and an order in these terms had been made thereon, 
that doubtless would have been the result. But the application 
actually made to the Court was not of that nature. It took the 
form of a petition presented in the suit by the appellant purporting 
to act with the approval of all parties and referring to the agreement 
of the 11th May, 1922, as“ an agreement to refer all matters in 
dispute between them ”: and it prayed, in effect, that the matters 
alluded to in the agreement should all be remitted to arbitration in 
accordance with its terms. , 


But whatever may have then been the desire of the parties, includ- 
ing it may well be even Annardeyi, and whatever may have been the 
belief of the arbitrators as to the terms of the order actually made, 
the Court had on that application no power to refer to arbitration 
any questions between the parties to the suit other than those in 
question in the suit*or any. questions in which was concerned anyone 
not a party to thé suit. Nor did it exceed its powers in this matter 
for by its order made on the 23rd May, 1922, although not actually 
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CIVIL drawn up until the following mohth, what the Court did was ¢o refer | 
1935 all matters in-difference im the suit between the parties to the suit 
_ to the final decigion of the arbitrators named in the agreement of 
RAM the 11th May, 1922,.in terms of that agreement, with consequential 
PRATAP g ‘ 3 E ® . 
CHamMrRia directions applicable to’ such a reference, the minor defendant, 








v. Keshabdeo, being given liberty to appear'in the proceedings through 
DURGA Jis attorney 
PRASAD cs l a l i 
CHAMRIA In their Lordships’ judgment the decision of fhis appeal really 
Lord turns upon the effect of that order properly interpreted. It was 


Blaneshurgh an order made in pursuance of paras. 1 and 2 of the Second Sche- 
dule to the Code of Civil Procedure, and in the exercise of a power 
thereby given to the Court to refer to arbitration matters in differ- 
ence ina suit defined by itself in the order of reference. It is 
incumbent upon arbitrators acting under such an order strictly to 
comply with its terms. The Court does not thereby part with its 
duty to supervise the proceedings of the arbitrators acting under 
the order. An award made otherwise than in accordance with the 
authority by the order conferred upon them is, their Londships 
cannot doubt, an award whichis “ otherwise invalid ” and which 
may accordingly be set aside by the Court under para. 15 of the 
same schedule. 


i The difficulties in this case have all arisen from the fact that 
the arbitrators (misled it may well be by the attitude of the parties 
at the time of their appointment) have not fully appreciated the 
importance of the fact that some of the questions consensually sub- 
mitted to them were already the subject-matter of a pending suit 
to which one of the persons appointing them was not even a party. 


The arbitrators did not wait for the Court’s formal order on the 
application of the 23rd May. They proceeded at once with the 
arbitration, and on the 27th May, 1922, they published their award. 
That award not only dealt with all the disputes above detailed but 
it is clear on its face that the arbitrators in no way discriminated 
between -those disputes which were at issue in the suit and those 
which were not. The order of the 23rd May is recited as one :— 


“By which all matters in dispute between the parties were 
referred to our arbitration provided that the arbitration is to be 
in terms of the said agreement, dated the 11th May, 1922, and 
that the attorney for the guardian ad /ifem of the infant defend- 
ant be allowed to represent him.” @ 

And it is clear to their Lordships from the terms of the award 
itseli—and there is extrinsic evidence to the same effect—that in 
reaching their conclusions the arbitrator took a comprehensive view 
of the family situation and made an award which doubtless they 
regarded as just on the whole and as a whole, but which probably 
they would not, in any of its parts, have themselves made precisely 
in the same terms, if the disbute thereby dealt with had alone or 
separately been submitted to them for adjudication, °. 
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+ Todllustrate by a striking example what their Lordships mean, 


a” 


". plated or authorised by 


‘they would point to the shares to.be taken in _the-new partnership 
provided for by the award. These precise shares have apparently 
no counterpart in the shares taken in.the dissolved partnership 
according to either of the agreements with teferefice thereto which 
the arbitrators themselves find to be binding on the parties. 


The award, an elaborate document, has been carefully analysed 
by the learned Judges In the Courts in India. It is not necessary 
that their Lordships should again go through it in detail. It finds 
both of the agreements of the 16th November, 1916, to be bind- 
ing : it declares that the appellant and Amlokchand were not joint 
but separate in estate and—a finding which vitally concerns the 
estate of Hardatroy—that they are respectively entitled toa five 
annas’ and a two annas’ share in the partnership business up to the 
31st December, 1916: that the adoption of Keshabdeo was valid : 
while, with special reference to the partnership business, the award 
declares that the partnership is to be dissolved with effect 
{rom the 30th June, 1922:it provides for a new firm being 
constituted -as from the 1st July, 1922: it prescribes the 
shares in which the, old partners are to be interested therein, 
and with reference to that partnership declares that in case 
any of the partners do not agree to the prescribed conditions, he 
shall inform the firm in writing, whereupon his capital will be re- 
turned to him and his connection with the firm shall cease and his 
share be taken up equally by the remaining partners. This last is 
the only provision in the award for the satisfaction of the claims 
against the property and assets of the dissolved partnership of any 
partner who does not choose to come into the new partnership. 
The award contains’ elaborate further provisions for the adjustment 
of the other disputes above referred to. 


In their Lordships’ judgment such an award is in no true sense 
one made in obedience to the order of the 23rd May, 1922. While 
it would not be easy to segregate the findings with reference to the 
matters in question in the suit from those not so in question—the 
finding in which Annardeyi was interested from those in which she 
was not—it is, their Lordships think, impossible to uphold an award 
in-relation to a suit the conclusions of which were plainly coloured, 
if not dictated, by the view taken by the arbitrators of other ques- 
tions between the parties or some of them to which the suit had no 
reference. 

Taking even a narrower view of the matter the award so far 
as it purported to constitute a new partrership, giving to a party 
who refused to come into it only rights which were far below those 
to which as a member of a dissolved partnership he was entitled, 
was not in their I*ordships’ judgment an award in any way contem- 

ne order of reference. 


To the, award when published Musammat Surji, as guardian 
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CIVIL ad lilem of Keshabdeo; took strong exception, and on the sth July, 
1922, gave notice to the other parties to the suit of an application: `. 
by her for an order thàt the award should be set aside or modified 
PRAM „Or corrected by expunging therefrom all passages relating to matters 
Cuamria that werë not in question in the* suit. On that application MR. 
oy JUSTICE GREAVES by order, dated the 24th July, 1922, set aside the 
eee award in so far as it purpérted to deal with * matters referred to in 
CHamria the suit. His order, as above stated; waseaffirmed by the Appellate 
e Court by an order, dated the 19th of July, 1923. MR. JUSTICE 
Bia bate - zh GREAVES based his decision primarily upon the view that the pro- 
visions of the award relating to the. new partnership were quite 
unauthorised and invalid. The Appellate Court based their decision 
upon the ground that it was really impossible according to the 
Statute Law of India that one and the same arbitration should be 
held as RANKIN, J. expresses it:— 


“As to matters within the jurisdiction of the Court and 
matters without the jurisdiction of the Court; between the parties 
to the suit and between thentand other persons; under the code 
provided by the Indian Arbitration Act and under the code 
provided by the Second Schedule; under the superintendence and ~ 
control of the Judge who has seizin of the'suit and of the Judge 
disposing of business under the Indian Arbitration Act: partly 
upon an order of reference and partly under an agreement.” 

Their Lordships desire to reserve their opinion upon the ques- 
tion whether there may not be exgeptions to that comprehensive 
Statement. 


They are satisfied, however, for the reasons they have given, 
that the order actually made by one Court and affirmed by the 
~other was, in this case, the proper order to be made. 

They will accordingly humbly advise His Majesty that this 
appeal therefrom should be dismissed and with costs. 
a Appeal dismissed. 
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WW. Box & Co.—Solicitor for the appellant. 
fly. S. H. Polak.— Solicitor for the respondents. 
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MAHADEO SAHU (Plaintiff). © - = CIVIL 
e 4 VEYSUS 1928 





SARJU PRASAD TEWARI- AND ANOTHER (Defendants) .* 


Religious Endowments Act (Il of 1863), section 1¢—~Snit under—Sale o Í LINDSAY, J 
endowed «property by -manager —Reliefs to which plaintif entitled— KANHAIYA 
Evidence establishing dedication for. purposes of Lubhic worship— LAL, J. 
inferential value of. 


Plaintiff brought a suit under section 14 of the Religious 
Endowments Act (II of 1863) alleging that a certain sale was a 
void transaction inasmuch as the property conveyed was cndowed 
property which the vendor-manager had no authority to alienate. 
The reliefs sought were: that the sale-deed be set aside ; that 
the vendor be ordered to restore the idols and other parapher- 
nalia of the temple and directed to perform the worship ; that 
should he refuse to do so, another mutawalli might be appointed ; 
and that possession be granted by demolition of the buildings 
erected by the vendee since the time of purchase. There was 
no direct evidence of dedication and no documentary evidence 
directly showing that’the property was dedicated to public reli- 
gious use. It was nevertheless a fact that in the year 1866 and 
again in 1902, an assertion, that the premises were used as a 
place of public worship, was given effect-to in the course of judi- 
cial proceedings. The oral evidence indicated that members of 
the Hindu public used to resort to these premises on occasions 
and perform woiship but for a number of years before the suit ` 
was brought, the premises had fallen into decay and had not 
been used as a place of worship. There was also some evidence 
to show that one of ihe devisions of the property in dispute was 
used as a sort of Dharamshala. ; 


fZeld, that the court could not, under the Religious Endowments 
Act, have given any relief in the shape of cancellation of the 
sale, nor any decree for possession, There was, however, good 
evidence which the plaintiff could olaim to have established his 
case that the premises hed been dedicated to purposes of public 
worship. The only relief which should be awarded to the plaint- < 
if was that the vendor be directed to restore the idols to the 
premises within the period of six months and that he be further 
directed to carry on the duties of mutawalli. In case he failed 
to do so, he shouid be removed from his office. Pujart Laksh- z eS 
mana v. Subramania Atyar, 22 A, L., J. R., 169, followed. _ : z 


FIRST APPEAL from a decree of H. E. HOLME EsQ., District- 
Judge of Gorakhpur. 
Shiva Prasad*Sinha, for the appellant. 
M. Walinllah and Mushiag Aknad, for the respondents 
-° * FA. No, 132 of 1922 and S. A. No, 20 of 1924. en 


Sunt, 12. 
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The judgment of the Court was delivered by ° 

LINDSAY, J].—These two cases relate to the same property 
which, as far ‘as we are able to judge, consisted at one time of a 
series of three houses or enclosures. It is said that at one time 
before the present litigation began these premises were used as a 
Thakurdwara and temple. 
July, 1919, by one Sarju to Aziz Hasan for the sum of Rs. §99-15-0 


. and the case which Aziz Hasan has put [orward*in both the suits 


out of which this appeal has arisen was that the property was not 
temple property but was mere private property which he was en- 
titled to purchase and which his vendor was entitled to sell. 


F. A. No. 132 of 1922 arises out ofa suit No. 2 of 1921 brought 
in the court of the District’ Judge of Gorakhpur. This suit pur- 
ports to be a suit under section 14 of the Religious Endowments 
Act, Act 2 of 1863. Under this section of the Act in question 
any person who is interested in any mosque, temple or religious 
establishment is entitled to bring a suit against a trustee, manager 
or superintendent of the endowed property and he is entitled to 
ask the court for relief by directing the trustee, manager or superin- 
tendent to perform any specific act. He is also entitled to ask 
for a decree for damages against the trustee, manager or superin- 


tendent, and the court may, in the exercise of its powers, direct the ` 


removal of the trustee, manager or superintendent. 


This suit, then, was brought by a plaintiff named Mahadeo Sahu 
on the allegation that the property in dispute was a Thakurdwara 
which had originally been erected by one Girdhari Lal Khattri 
for the worship and the benefit of the general public of the Hindu 
community. It was said that no less than four idols were installed 
in this temple or Thakurdwara. In the second paragraph of the 
plaint it was alleged that the plaintiff and other people of Gorakhpur 
city used to do worship in this Thakurdwara and reference was 
also made to worship on special occasions such as the Ram Naumi 
or other féstivals. ; 

In the third paragraph of the plaint it was alleged that Girdhari 
continued tobe the manager and mutawalli of the Thakurdwara 
during his lifetime; he was succeeded by his son Mul Narain and 
Mul Narain was succeeded in turn by his son Gorakh Prasad a/tas 
Babban. It was alleged that Babban had made over the manage- 
ment of this Thakurdwara to one Ram Kishen Tewari, the father 
of the first defendant, Sarju Prasad Tewari. It was this man, Sarju 
Prasad, who sold the property to Aziz Hasan on the 8th July, 1919. 


It was pleaded in the plaint that this sale was a void transaction 
inasmuch as the property conveyed was endowed property which 
Sarju Prasad had no authority to alienate, and it was prayed,” there- 
fore, that the sale-deed of the’ 8th July, 1919 might be set aside 
and that the first defendant, tha? is to say, Sarju Prasad, might be 
ordered to restore the idols and other paraphernalia of the temple 


The premises were sold in the month of, 
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and directed to perform the worship and that’ should he refuse to 
do so, another mutawalli might be appointed in his place who might 
be directed to carry on the worship in the temple. There was also 
a prayer for possession by demolition of the buildings erected by 
the defendant Aziz Hasan since the time of its purchase. 


Pausing here we may remark that some of the reliefs which 
were asked for in this plaint could not be granted in a suit brought 
under section 14 Of the ‘Religious Emdowments Act. The court 
could not under that Act have given any relief in the shape of 


cancellation of the sale; nor again could it have given any decree 


to the plaintiff for possession of the premises. 


The question of possession, however, arises in -the other case 
(S. A. No. 20 of 1924) and we shall deal with that presently. ~ 


We have already mentioned that the case which Aziz Hasan 
set up to the suit was that the property was not a public endow- 
ment of areligious nature. He maintained that it was private 
property such as his vendor was entitled to dispose of. 


A number of witnesses were examined in support of the plaint- 
iff’s case and certain documentary evidence was also putin. The 
defendant Aziz Hasan did not enter the witnéss-box nor were any 
witnesses cited on his behalf. 


The learned Judge of the court below came to the conclusion 
that although there had been a temple on the site of these premises 
at one time nevertheless it seemed to him that it had not beena 
public temple but merely, what he called, “a private kind of chapel” 
with a movable idol or movable idols. In this view of the case 
he dismissed the plaintiff’s suit and so we have this appeal before 
us. The question which we have to decide here is whether the 
evidence establishes that these premises were at one time a public 
place of worship. : 


In cases of this kind the oral evidence is apt to be unreliable, 
and, where it is possible, the courts prefer tofound their judgment 
upon such documentary evidence as is available. l 


We have no document showing when these premises were 
devoted, in the first instance, to pubiic worship as alleged in the 
plaint. No document is available, executed by Girdhari Lal Khattri, 
the man whose name is mentioned in the first paragraph of the 
plaint. There is, however, some documentary evidence which takes 
us back as far as the year 1866. At page 17 of the record in F. A. 
No. 1320f 1922 we find a rubkar of the Sudder Amin of Gorakhpur, 
dated 22nd January, 1866. From this document it is apparent that 
certain decree-holders had obtamed a decree against Mul Narain 
who by that time had died.*-Mul Narain apparently was the son 
of Girdhari Lal Kkeattri whose name has just been mentioned. 


The proceedings in the court ðf the Sudder Amin show that 


_ the decree-holders had attached and were seeking to bring to sale 
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CIYIL certain house property and that Babban, the son of theedeceased 
pe judgment-debtor, was opposing the application for execution and 
maintaining that the property which had been attached in execution 
MAHADEO was wagf property. In the petition of objections it is stated that 
A ig the property consisted of a shtvala and thakurdwara. It is stated 
SARJU that this property is wagf property and’that the ¢hakusdwara and 
PEEN shivala had been constructed by the objector’s grandfather. The 
court, after an inspection of the premises’ gave effect to the objec- 

Lindsay, J. tion. The Sudder Amin remarked in his order that the premises 
which bad been attached consisted of a house divided up into three 

parts. In one of these parts there was kept a thakusrdwara. In the 

other two parts there were a well and other things connected with 

worship. The result of these proceedings was that the property 

was released from attachment and declared not to be liable for sale. 


Then again in the year 1902 we find that there were some other 
proceedings in execution in the court of the Subordinate Judge of 
Gorakhpur. The Collector, the manager of the Bettiah State, had 
gota decree against Sarju Prasad fora sum of Rs. 1,352 odd. 
Attachment of property had taken place and Sarju Prasad put in a 
petition saying that the property was wagf property and had been 
made a wag/ for purposes Of defraying his expenses of the thakur- 
dwara. Fle pleaded, therefore, that the property, could not be 
attached and demanded that it should be released. This petition 
of his is to be found at page 18 of the record in the first appeal. 
On the 23rd of May, 1903 the Subordinate Judge of Gorakhpur 
accepted the objection made by Sarju Prasad. He stated in his 
order at page 19 of the record that the oral evidence produced 
by the objector and an old judgment, dated the 22nd January, 1866, 
proved that the house was a temple’ and not liable to be sold. 








Although, therefore, there is no direct evidence of dedication 
and no documentary evidence directly showing that this property 
was dedicated to public religous use nevertheless these documents 
are of considerable value special regard being had to the fact that in 
the year 1866 an assertion, that these premises were used as a° 
place of public worship, was given effect to in the course of 
judicial proceedings. The learned District Judge, who has tried 
this case, was impressed with this evidence and held that the 
documents certainly constituted prima facie proof that the property 
in suit was religious endowment in which case, he said, the 
defendant, Sarju Prasad, would have had no right to sell to Aziz 
Hasan, but, as we have already mentioned, the learned Judge went 
on to find that the property was nota public property buta 
sort of private trust. We dd not think that deduction can be 
drawn from the documents upon which. the learned Judge has 
placed reliance for it seems to us that the plea which was being put 
forward in the year 1866 and again by Sarju himself ‘in the year 
1902 was that the property was property devoted to public 
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religious worship and not property which might be described as 
private property of any kind. 

As regards the oral evidence produced in the case we do not 
wish to lay undue stress upon, it but the fact remains that a 
number of witnesses déposed that people used to resort to these 
premises for purposes of worship, more specially on festival 
occasions. It is quite true that these witnesses do admit that for 
a number of year before” the ‘suit was brought the premises had 
fallen into decay and had not been used as a place of worship. The 
preponderance of the evidence is to the effect that for some 8 or 
10 years before the suit was brought no worship had been carried 
on there because the property had fallen into disrepair. 


But on the whole we can see no reason to reject the evidence 
7 these witnesses which if accepted goes to show that members 
sae as Hindu public used to resort to these premises on occasions 
d‘perform worship there. In this connection we notice in par- 
ere that there is some evidence to show that one of the 
divisions of the house to which we have referred above was used 
as a sort of dharamshala or, musafirkhana, that is, for the 
accommodation of persons who came to worship there. That fact 
is strong evidence that there was a dedication of the property tu 
public use. We might cite in this connection a recent judgment 
of their Lordships of the Privy Council, Pujari Lakshmana v. 
Subramantia Ayyar Ç). 


We are satisfied, therefore, that there was good evidence before 
the court below which the plaintiff can claim to have established 
his case that these premises had been dedicated to purposes of 
public worship. 

We have decided, therefore, on this review of the evidence, to 
“reverse the judgment of the court below and to allow this appeal. 
The only relief which we can award to the plaintiff-appellant is that 
the defendant No. 1, Sarju Prasad, be directed to restore the 
idols to these premises within the period of six months from the 
date of this Court’s decree and that he be further directed to 
carry on the duties of mutawalli. In case he fails to do so within 
the time so limited, we direct that he be removed from the office 
of mutawalli. The appeal is, therefore, allowed and a decree in this 
sense will be prepared in the office. We leave the parties in the 
first appeal to pay their own costs in this Court. 

The other appeal, S. A. No. 20 of 1924, is really concluded by 
the findings of fact arrived at by the learned District Judge. More 
evidence was produced in this case than in the case we have just 
disposed of, but it is sufficient for us to say that on the evidence 
which was led in the suit‘ which has given rise to this second 
appeal, it was competent for the Judge to find that the premises in 
question werè -used for public wérship. There is no merit at all 

Ete (1) [1923] 22 A. L. J. R., 169, 
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in this second appeal and the defendant-appellant cannot epossibly 
succeed. We, therefore, dismiss Second Appeal No. 20 of 1924 
with costs. We allow the appellant three months from the date of 
this Court’s decree to remove his material and to clear the site: 
if he fails to carry out this order,"he will forfeit all rights to the 
materials. ; 


NARAIN DAS Arras RAM DAYAL (Plaintif) 


: VEFSUS 


RAM CHANDRA AND ANOTHER (Defendants) .* 


Civil Procedure Code, section 00—Provisions of—Partnership suit—Sale 
by Receiver before final decree passed— Certificate under order 21, rule Od 
improperly granted to purchaser, effect of—Subsequent suit re: property - 
sold— When not barred— Order” as defined in section 2 (14)—What 
does not amount lo. 


With a view to prevent the accumulation of judgment-debts 
which were binding upon the parties to a partnership suit, the 
Subordinate Judge, long before the final. decree was passed, 
empowered the Receiver, who had been appointed to take charge 
of the partnership property, to dispose of the said property for the 
benefit of all parties. In pursuance of this order in which the 
parties acquiesced, the house in dispute was sold and the same 
was purchased by defendant No. 2 (brother of the present plaint- 
iff-appellant), The sale was, later on, confirmed by the Court 
and a certificate, as provided by order a1, rule 94, was granted 
to the purchaser. Subsequently, the present appellant sued for 
the ejectment of defendant No.1 from the said shop on the 
ground that the defendant No. 2 had purchased the said shop on 
appellant’s behalf during his minority. 


field, that inasmuch as there was no sale in execution of a 
decree nor in pursuance of an “order” as defined in section 2 
(14) of the Civil Procedure Code, neither order 21 nor section 66 
of the Code was a bar tu the maintainance of the present suit 
by the appellant., Had the proper procedure.‘been observed, 
there would neither have been an order confirming the sale nor 
any Certificate issued. i 


The sale could not be treated as having been made in the 
execution of a decree because it was made under directions which 
were contained in the preliminary decree, 

Ghulam Husain Karim Arif v. Fatima Bibi, 16 C. W. N., 394 
and Parvathammal v. Chokkalinga Chetty, I. L. R., 41 Mad., 241, 
referred to. : i 

FIRST APPEAL from a decree of Baby HAR GovIND BAYAL, 
Subordinate Judge of Muzaffarrfagar at Meerut. 
* F, A. No, 234 of 1922, ° 
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Peary Lat Banerji, for the appellant. 


Harendra Krishna Mukerji and Surendro Nath Sen, for the 
respondents. 

The judgment of the Court was delivered by 

LINDSAY, J.—After hedring the arguments in this case we are 
of opinion that the decree of the court below must be reversed and 
the suit must be gent back for disposal on the merits. 

The case is a somewhat peculiar one. The plaintiff, Lala Narain 
Das alias Ram Dayal, brought this suit originally against Ram 
Chander, son of Kanhaiya Lal, praying for his ejectment from a 
certain shop situated in Mandavi Ghalla in the city of Meerut. 

The title which the plaintiff asserted to this shop was that it had 
been bought by his own brother from a receiver who had been 
appointed by the court in a partnership suit. The plaintiff asserted 
that his brother, who is also called Ram Chander, had purchased 
this property really on his behalf being at that time the guardian of 
the plaintiff who was then a minor. 

Ram Chander, son of Kanhaiya Lal, joined issue regarding this 
question of title and stated that the title to the shop was not in the 


. plaintiff but was in him. He stated that the purchase which had 


been made by Ram Chander, son of Khem Chand, that is to say, 
the brother of the plaintiff, was a purchase made on his, defendant 
No. 1’s behalf, and he therefore insisted that Ram Chander, son 
of Khem Chand, should be made a party to the suit. This was 
done and the case then proceeded. l 


It appears that Ram Chander, the defendant No. 2, the brother 
of the plaintiff, purchased this shop on the 13th of September, 
1914 in the course of a sale made by a receiver under the directions 
of. the court. The suit in which this receiver was appointed was 
suit No. 485 of 1911. We have at page 11 of our record the 
report of the receiver which was dated the 1 5th of September, 1914 
and which shows that he held an auction of certain shops on the 
13th September, 1914 and that shop No.1 was sold to Ram 
Chander, son, of Khem Chand. The receiver asked the court to 
confirm the sale.’ Then we find that by a proceeding, dated the 
17th December, 1914, the court confirmed the sale in favour of the 
purchaser, Ram Chander, son of Khem Chand. A copy of this 
order is at page 12 of our record and it purports to be an order 
under order 21, rule 92 (1) of the Code of Civil Procedure. Later 
ona certificate, as provided by order 21, rule 94 was granted to 
Ram Chander, son of Khem Chand. 


These facts being established, the defence which was put for- 
ward in the preSent suit was that a sale certificate having issued 
to Ram Chander, son of Khem Chand, the suit was barred by 
the provisions of section 66 of the Code of Civil Procedure. Sec“ 
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tion 66(1) provides that no suit shall be maintained against any 
person claiming title under a purchase certified by the court in such 
manner as may be prescribed on the ground that the purchase was 
made on behalf of the plaintiff or op behalf of some one through 


-whom the plaintiff claims. 


Clearly if this provision is applicable to the facts of the case 
now before us, the plaintiff is out of court It has, however, been 
argued that in the circumstances of this case this section has no 
application at all, and having sent for the record of suit No. 485 of 
IQII we are satisfied that section-66 has nothing to do with this 
case and that’ although a sale certificate under the provisions of 
order 21, rule 94 was issued, that is no bar to the plaintiff’s claim 
here. The facts: may be briefly stated as follows :—Suit No. 485 
of IQII in the court of the Subordinate Judge of Meerut was a suit 
brought for dissolution of partnership and for the taking of accounts. 
In that suit the plaintiffs were Ram Chander, son of Kanhaiya 
Lal (defendant No. 1 in the present suit) and his minor son, Ragho 
Mal. The defendants were Chhajju Mal, Piare Lal and others. 

It appears from a reference to the record that after the in- 
stitution of the suit a receiver was appointed to take charge of the 
partnership property. 

Eventually a preliminary decree was drawn up in the manner 
indicated in order 20, rule 15 declaring the rights of the parties 
and giving directions as to how the property was to be realised and 
administered. = 

After this preliminary decree had been passed we find from the 
record that the receiver reported to the Subordinate Judge that 
there were a number of decrees outstanding against the firm con- 


_ Sisting of the parties to the case. The receiver informed the Sub- 


ordinate Judge that the creditors were pressing their claims and 
were obtaining orders of attachment from the court of the Additional 
Subordinate Judge of Meerut. He represented to the court that the 
money owing to these judgment-creditors wasa very substantial 
sum, about Rs. 40,000 (forty thousand rupees) and he pointed out 
that interest was accumulating on these decretal amounts very 
rapidly. He therefore suggested to the court that 4°certain portion 
of the partnership property might be sold in order to satisfy these 
decretal debts which were binding upon the partners, and we find 
from the order-sheet that the Subordinate Judge gave the receiver 
authority to do his best for the parties and to sell whatever pro- 
perty he thought fit in order to satisfy as far -as possible the 
demands of the decree-holders and „in order to prevent further 
accumulation of interest. i . 

It was in pursuance of this order that the seceiyer sold the 
shop with which we~ are now cqncerned off the 13th + September, 
1914. Itis to be noticed that this sale was made long before the 
final decree in the partnership suit was passed. We mdy further 
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mentione that it appears from the record that the parties agreed 
to have this sale made by the receiver in order to prevent the 
accumulation of these judgment-debts; and lastly we have to mention 
that this matter came up before this Court in the course of appeal 
and the order of the Subordinate Judge empowering the receiver 
to sell the property was affirmed. 


We have it, therefore, that the sale to Ram Chander, son of 
Khem Chand, def€ndant No. 2 in this suit, was a sale by-a receiver 
which took place in the circumstances to which we have referred, 
and we do not see howit is possible to apply the provisions of 
order 21 toa sale of this kind. There certainly was no sale in 
execution of decree, and it seems to us that section 66 of the Code 
refers to a case where there has becn a sale in execution of decree. 
Part 2 of the Civil Procedure Code in which section 66 is to be 
found relates to execution and order 21 also relates to the execu- 
tion of decrees and orders. 


It has been argued before us that we ought to treat this sale 
as having been made in the execution of a decree because it was 
made under directions which were contained in the preliminary 
decree. We do not, however, think that that argument is sus- 
tainable. A preliminary decree is not capable of execution. Further 
we do not see how it is possible to describe this sale as being a sale 
in execution either of a decree or order. It ig-not, as we have said, 
a sale in execution of decrce nor is ita sale in pursuance of an 
“order” as defined in section 2 (14) of the Code of Civil Pro- 
cedure. “ Order” means the formal expression of any decision of 
a Civil Court which is not adecree, but when the Subordinate 
Judge, in the course of the proceedings in suit No. 485 of IQII, gave 
authority to the receiver to sell the property, he was not issuing 
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any order in this sense. He was not deciding anything between . 


the parties to the case. He was simply giving a direction to the 
receiver to dispose of the property for the benefit of all the parties 
to the suit. Weare satisfied, therefore, that this sale was not 
carried out in pursuance of any decree or order as defined above. 
The learned counsel for the appellant has referred us toa case 
which seems tq be in point, Ghulam Husain Kasim Arif 
y. Fatima Bibi (°). The learned Judge in that case pointed 
out that a sale by a receiver was not a sale by the court but a-sale 
under the court and that in such cases the court does not granta 
sale certificate nor does it confirm the sale. The learned Judge differed 
from the previous decision of a single Judge of the same court to be 
found in Minatoonnessa Bibi v. Khatoonnessa Bibi (°). We may also 
refer to another case to be found in Parvathammal v. Chokkalinga 
Chetty <°) which supports the argument of the learned counsel for 
the appellant. There it was held that an order under section 34 


(1) [1910] 16 C.W. N., 394. 
l (2) {18934] I. L. R., 21 Cal., 479. 
.° (3) [r917] I. L. R., 4 Mad., 241., 
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CIVIL of the Guardians and Wards Act directing a guardian to pay a sum 
of money out of his ward’s estate for the marriage expenses of a 
person dependent on his ward is neither a decree nor an order 
NARAIN executable as a decree under the Civil Procedure Code. The learned 
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CHANDRA We hold, therefore, that in the present suit the defence cannot 





be put forward that the sale certificate which was issued to Ram 
Lindsay, J? Chander, defendant No. 2, is a bar to the maintainance of the pre- 
sent suit. The fact is that had the proper procedure been observed 
there would neither have been an order confirming the sale nor any 
certificate issued. under the provisions of order 21, rule 94. The 
procedure which was adopted was out of order. We, therefore, 
allow the appeal, set aside the decree of the court below and send 
the case back to the Subordinate Judge of Muzaffarnagar for dis- 
posal on the merits. Costs here and hitherto will abide the result 
and in this Court will include fees. 
Appeal allowed. 
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CRIMINAL , AMIR AHMAD 
1925 VEVSUS 
Ji EMPEROR.* 


DANIELS, J Arms Act, section 19 (f)—Conusction under—When sanction of District 
iP Magistrate nol necessary—Section 29—Terms of—Act XXXI of 1860, 

section 32, cl. (2)—Provtsions of. . 
Accused was convicted under section rg (f) of the Arms Act, 


without the sanction of the District Magistrate, for possession. . 


of cartridges which were discovered in his house at Nagina during 
a search for stolen property made by a Police officer. By the 
terms of section 29 of the Act the necessity for sanction rested 
on whether section 32, cl. (2) of Act XXXI of 1860 was in force 
in the district in question in the year 1878 when the Arms Act 
came into operation, and that sanction was only required in the 
case of offences committed within 3 months of the coming into 
force of the Act of 1878. Cl. (2) of section 32 of Act XXXI of 
1860 was in force: (1) in every province, district or place which 
had been ordered to be disarmed, and (2) in every district, 
provihce or place where an order for a general search for arms 
under Act XXVIII of 1857 had been issued and was still in 
operation. According to a Government Notification, dated 2zst 
of December, 1858, the provisions of sections 1, 2 and =» of Act 
XXVIII of 1857 were extended tothe whole of the North-Westera 
Provinces and, at the same time, Magistiates and Collectors were 
authorized to conduct a general search and seizure of arms in 
those parts of the provinces*which lay to the north of the rivers 

* Cr. App. No. 373 of 1925. ‘ 
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Jumna and Ganges. There was no trace of this Notification 
having been fescinded between that date and the Arms Act 
having come into force. In the Arms Rules and Orders issued by 
the U. P. Government in 1924, it was stated that all parts of the 
United Provinces except the portion of the Mirzapur district 
lying south of the Son.had been disarmed. 

Held, thal it could not be assumed that the sanction of the 
District Magjstrate tp the prosecution of the accused was neces- 
sary and the learned Sessions Judge was wrong in taking it for 
granted that such sanction was necessary. 


CRIMINAL APPEAL from an order of BABU RAGHUNATH 
PRASAD, Additional Sessions Judge of Moradabad at Bijnor. 


S. M. Zahur Als, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. > 
The following judgment was delivered by 


DANIELS, J.— Amir Ahmad appeals from his conviction under 
section 19 (f) of the Arms Act for possession of cartridges, and 
Nathu from his conviction under section 20 of the Arms Act on 
account of possession of a revolver after taking precautions to con- 
ceal the offence from a public servant. The Sub-Inspector at 
Nagina searched Amir Ahmad’s house in the hope of finding stolen 
property. He found instead the accused Nathu hiding in a grain- 
bin covered by a coat. On his being dragged out, a revolver was 
found in the pocket of his coat. In another portion of the house a 
number of cartridges were found, and it is in respect of these latter 
that Amir Ahmad has been convicted. 


The facts of the case are quite clear, and on the facts there is 
no room for doubt as to the propriety of the convictions. Amir 
Ahmad’s appeal has been strongly pressed on the ground that the 
whole trial is illegal on account of the District Magistrate’s sanc- 
tion to the prosecution not having been first obtained. The 
Magistrate first charged the accused under section 19(/), but 
subsequently altered the charge to one under section 20 and com- 
mitted the accused to sessions. At the sessions trial it was found 
that the offence was really one under section 19(f), and he was 
convicted accordingly. The same objection was pressed in the 
sessions court, and it was assumed by the learned Sessions Judge 
that in the Bijnor district the sanction of the, District Magistrate 
ig essential to a prosecution under section 19 of the Arms Act. 


‘ No discussion of the point is to be found in his judgment. By the 


terms of section 29 of the Act the necessity for sanction depends 
on whether section 32, clause (2) of Act XXXI of 1860 was in 
force if that district in thé year 1878 when the Arms Act came 
into operation. Where the section just referred to was in force, 
sanction was only required in the c&se of offences committed within 
three months of the coming into force of the Indian Arms Act of 
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CRIMINAL 1878. Clause (2) of section 32 of: Act XXXI of 1860 was in 
force, (1) in every province, district or place which had been or- 











ae dered to be disarmed, and (2) in every district. province or place 
pone where an order for a general search for arms under Act XXVIII 

7. of 1857 had been issued and was Still in operation. 
EMPEROR The Government Gazette of the North-Western Provinces for 
Damels, 7, the year 1858 contains a notification issyed by the Governor-Gene- 
a ral, No. 5336, dated the 21st of December, 1838, extending the 


provisions of sections 1,2 and 5 of Act XXVIII of 1857 to the 
whole of .the North-Western Provinces, and “at the same time 
authorising a general search and seizure of arms in those parts of 
the provinces which lie to the north of the rivers Jumna and 


-Ganges. The text of the Notification runs thus :— 


- 2st December, 1858:—No. 5336. The Right Hon’ble the 
Governor-General has been pleased to extend the provisions of 
sections 1, 2 and 5, Act XXVIII, 187, lo the North-Western Pro“ 
vinces of the Bengal Presidency. : 

“ His Lordship having resolved on _disarming ‘such parts of 
those Provinces as lie to the north of the rivers Jumna and 
Ganges, has further been pleased, under section 24, Act XXVIII 
1857, to authorize a general search and seizure of arms by the 
Magistrates and Collectors within the tract above specified. The 
Magistrate and Collector may delegate the same aulhority to any 
officer of his establishment, of rank not lower than a Jamadar”. 

I have been unable to find any trace of this order having been 
rescinded-between that date and the Arms Act having come into 
force. Indeed in para. 92 of the Arms Rules and Orders issued 
under the authority of the United Provinces Government in 1924 it 
is stated that all parts of the United Provinces’ except the portion 
of the Mirzapur district lying south of the Son have been disarmed. 
It appears, therefore, that the learned Sessions ‘Judge was wrong in 
taking it for granted that the sanction of the District Magistraté* 
to the prosecution was necessary. The objection on the score-of 
want of sanction therefore falls to the- ground. It is` impossible ~~ 
to assail the convictions on the merits.. I, therefore, dismiss the’. 
appeals of both’ the appellants. pie ee Te ` 


Appeals dismissed, . , 
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SOURENDRA MOHAN SINHA AND OTHERS (Plaintiffs) > 
VEFSUS 1925 
HARI PRASAD SINHA AND OTHERS (Defendants) .* July, 21 





Civil Procedure Code, section 11, Exp. IV—Suit for sale ona simple LORD SHAW, 
mortgage— General relief prayed for—AIncludes claim for personal de- Rpa 
cree — Suit dismissed—Subsequent claim for personal decree barred as sip JOHN 


res judicata— Sonthal Parganas Regulations— Right to interest. EDGE, MR. 


Under sections 5 and 6 of the Sonthal Parganas Regulations A MEERALI 
(No. 3 of 1872, as amended in 1908), courts having jurisdiction 
in the Sonthal Parganas were directed not to award interest 
exceeding the principal sum lent. The defendants’ joint family 
owned landed property in the Sonthal Parganas and also in the 
adjoining district of Bhagalpur. These properties were mortgaged 
to the father of the plaintiffs. In 1904 the plaintiffs instituted 
a suit for sale in the court of the Subordinate Judge at Bhagalpur 
on the mortgage and prayed for general relief. That suit was 
ultimately dismissed by the Privy Council on the ground that it 
was not cognizable by the court at Bhagalpur. In that suit 
the plaintiffs did not specifically pray fora personal decree 
against the mortgagors, nor was any such decree pranted in their 
favour. Owing to a subsequent amendment of the Regulations, 
which removed the bar of want of jurisdiction, the plaintiffs again 
sued in Bhagalpur for the enforcement of the mortgage. 
Held, (1) that the Bhagalpur Court was a Court having juris- 

diction in the Sonthal Parganas within the meaning of section 6 of 
the Sonthal Parganas Regulations, and could only award interest 
as provided for in the Regulations, and (2) the claim to recover a 
simple money decree against the mortgagors on their personal 
covenant was barred by the rule of res judicata. The plaintiffs 
could have obtained a simple money decree in the previous suit : 
on their claim for general relief. 

APPEALS from a decree, of the High Court of Judicature at 

Patna. 

L. de Gruyther, K. C. and S. Hyam, for the appellants. 

Sir G. R. Lowndes, K. C. and E. B. Raikes, for the respondents. 

The following judgment was delivered by 

SIR JOHN EDGE.—These are two consolidated appeals from a z A Aii 


decree of the 12th April, 1922, of the High Court at Patna, which 
varied a decree of the 17th June, 1918, of the Subordinate Judge of 
Bhagalptr. 
The suit in, which these consolidated appeals have arisen was 
instituted in the Court of the Subordinate Judge of Bhagalpur on 
. : * P, C, A. No. 136 of 1924, 
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the 5th February, 1915. The plaintiffs claimed Rs. r1981,811 


principal and interest alleged to be then due under a mortgage 
bond of the 21st December, 1896, for Rs. 3,50,000, of which 
Rs. 1,36,142 were advanced in cash, the balance being money alleg- 
ed to be due under a previous bond’of the 3rd October, 1883, and 
for moneys advanced at various times, and for interest at various 
rates. The bond in suit provided that the principal sum of 
Rs. 3,50,000 was to carry 7$ per centurn compdind interest with 
yearly rests. The principal was repayable in the month of Phagon,. 
1310 Fasli, the last day of which month was the 14th March, A.D. 
1903. The bond was executed by all the adult male members of 
the joint family, the members of which family lived in the Sonthal 
Parganas, and was also executed by them on behalf of all-the minor 
members of the joint family as their guardians. It was intended 
that the bond should bind all the members of the joint family and 
the property mentioned in the bond. Al the defendants, except 
as later in this paragraph is mentioned, are members of the joint 
family. The joint family is governed by:the school of Hindu law 
of the Mithila. The grantee of the bond, who was the mortgagee, 
was Suraj Narain Singh Bahadur, of the District of Bhagalpur,’ by 
profession a pleader, who had occasionally acted for the joint family 
and knew its financial position; he died long before this suit was 
brought, and the plaintiffs are his representatives and are the 
persons in ‘whom are vested his rights under the bond. The 
defendant, Dwarka Prasad Singh, was by birth a member of the 
joint family. Since the bond was made he was adopted into another 
family. The other defendants, who are not members of the joint 
family, claim through the joint family. The executants of the bond, 
in addition to granting the rights of a mortgagee to Suraj Narain 
Singh, declared by the bond that they should jointly and severally 
pay the principal and interest, simple and compound, for which the 
bond was given. 

A previous suit on the same mortgage bond of the 21st Decem- 
ber, 1896, had been brought in the Court of the Subordinate Judge 
of Bhagalpur on the 2oth June, 1904, by the then representatives 
in interest of Suraj Narain Singh, the deceased mortgagee, against 
the then members of the joint family and others who claimed title 
through members of that family. That suit of 1904 came on appeal 
to His Majesty in Council and was dismissed by His Majesty in 
Council acting upon and adopting the advice tendered to His 
Majesty in a judgment of the Board which was delivered on the roth 
May, 1914, by LORD MOULTON. In considering the advice which 
it will be the duty of their Lordships to tender to His- Majesty in 
these consolidated appeals, it will be necessary to refer at some 
length to the judgment of the Board df the roth May, 1914: That 
judgment of the Board is reported in 41 Is A., 197. 


In each of the suits the main claim was fora decree which 
might be executed by a sale of the mortgaged property °on default 


æ 


VOL. XXIV] (PRIVY COUNCIL 35 


of payment by the mortgagors of the amount decreed to be due 
under the mortgage bond. In each of the suits there wasa claim 
for such other relief as the plaintiffs might be entitled to, which 
would include a decree on the personal liability under the mortgage 
bohd of the persons who might be the mortgagors. The property 
mortgaged was the joint property of the joint family, the greater 
part of which was situate within the Sonthal Parganas. That 
joint property %xtended from the Sonthal Parganas into the 
district “of Bhagalpur, and the smaller part of the joint property 
thus happened to be situate within the local limits of the ordinary 
jurisdiction of the Subordinate Judge of Bhagalpur. The mort- 
gage bond was executed in Bhagalpur and was registered in the 
Bhagalpur Registry. 

The mortgage bond has been translated, and to that transla- 
tion their Lordships will refer. By their bond the mortgagors 
declared that they would repay to the mortgagee the said sum 
of Rs. 3,500,000 in the month of Phagon, 1310 Fasli, and further 
declared that they should pay interest on the Ks. 3,500,000 at 
the rate of 74 per,centum per annum on the Ist Phagon, 1304 Fasli 
and thereafter every year on the ist Phagcn, and that if they 
should fail to pay such interest the interest should be treated 
as principal, and interest on interest should be charged at 74 
per centum per annum and converted into principal aftér the Ist 
of Phagon, and the compound interest should be paid by them 
to the, mortgagee, and that even after the expiry of the due date 
of payment (the ist of Phagon, 1310 Fasli) they should pay such 
compound interest, and .that “the rates and stipulations as 
regards interest should in no case be reduced - and ae either 
before dr after a decree is passed’’.” 


The mortgage bond also contained, amongst others, the 
following agreements by the mortgagors :—- 


“6. We do declare. that we shall be jointly ‘and severally 

- bound to pay the principal, interest, compound interest as well 

as costs incurred in court or privately, by the said Rai Bahadur, 
for realisation ol the debt. 


“a. For payment of the principal, interest, Sonnad 
interest and costs referred to above, we, the executants, have 
mortgaged and hypothecated the properties ‘mentioned in 
Schedule No. 2 of this deed to the said Rai Bahadur subject to 
the mortage lien created under the bond, dated the 11th Assin, 
1299 FE. This is the first mortgage, and in support of continua- 
tion of the mortgage, the said bond has been left with the said 
Rai Bahadur and the amount due on the said bond has been 
included in this bond. Save and except the amount due under 
this bond there is nothing due by us to the said Rai Bahadur. 
If we do not ‘pay the money due to the said Rai Bahadur as 
stipulated in this bond, he shal be at liberty to bring a suit 

_ and to realise his dues together with costs, if any, by sale of all 
or arty’ of the mortgaged properties or any portion thereof or 


SOURENDRA 
MOHAN 
SINHA 
v. 
HIARI 
PRASAD 
SINHA 





Sir John 
Edge 


SOURENDRA 
MOHAN 
SINHA 
T. 
HARI 
PRASAD 
SINHA 





Sir JoAn 
Edge 


36 PRIVY COUNCIL [A. L. J. R. 


from our person or other properties. We, the executamts, shall 
not put forward any plea that the mortgaged properties should 
be sold first and after that the amount with cost be realised 
from our person and other properties. The said Rai Bahadur 

- Shall be at liberty to bring the mortgaged properties to sale first 
or last. . 


“8. If the interest be not paid as stipulated in this bond, 
the said Rai Bahadur shall be competent tq, bring a suit and to 
realise the interest and compound interest by sale of all or any 
of the mortgaged properties or any portion thereof from our 
person or other properties. The mortgaged properties which 
will be sold for realisation of the interest will be sold free of 
encumbrances of the balance of the loan and future interest and 
the same will be considered to have been sold. If there be 
any surplus sale proceeds after satisfaction of the interest and 
compound interest for which a suit might have been brought, 
the same shall be taken by the said Rai Bahadur towards 
payment of his (principal) dues. We, the executants or any other 
person, shall have no right to the said surplus sale proceeds. 
By the stipulations contained in this paragraph the said Rai 
Bahadur shall not be bound to sue for interest and compound 
interest (alone) but shall be at liberty to sue for the interest 
and compound interest or to sue for the same along with his 
suit for the principal, when he will be entitled to do so.” 


Clause 16 of the bond is as follows :— 


“16. THis loan has been taken at Bhagalpur. The said Rai 
Bahadur shall be at liberty to bring suit in the Court of District 
Bhagalpur and to realise his entire dues or. the interest by sale 
of the mortgaged properties. We, the executants, shall raise no 
objection as to the suit being tried in the Court of District 
Bhagalpur. If we do so the same shall not..bhe entertainable. 

- Some of the Mauzas, j.e., the mortgaged properties No. 1, men- 

tioned in Schedule No. 2, lie in the District óf Bhagalpur, and 
some in the District of Sonthal Parganas.” : 

The Sonthal Parganas were in 1872 and are still a backward 
district, and the Government of India considered that the inhabi- 
tants of the Sonthal Parganas and their properties in the Sonthal 
Parganas required some protection from the operations of monéy- 
lenders beyond the protection which was afforded by the law 
generally then in ‘force in India, and enacted, The Sonthal 
Parganas Regulation No. III of 1872 (known as the Sonthal 
Parganas Settlement Regulation), which came into force on the 
Ist May, 1872, and so far as it was material was in force until 
Regulation No. V of 1893, and the Sonthal Parganas Settlement 
(Amendment) Regulation, 1908 (III of 1908) were, as later is 
mentioned, enacted. a 

Section 5 of Regulation No. III of 1872 was.as follows — 


e 5. Till such time as g scttlemenf of the whele or any part 
of the Sonthal Parganas shall be made under the- rules herein- 
after provided, and the said settlement shall be declared by a 
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notification in the Calcutta Gazette to have been completed 
and concluded, no suit shall lie in any Court established under 
the said Act 6 of 1871 in regard lo any land or any interest in 
or arising out of any land, or for the rent or profits of any land, 
or regarding any village-head-ship or other office connected with 
the land, except as hereinafter provided; but such suits shall be 
heard and determined by the officers appointed by the Lieuten- 
ant-Governor of Bengal under Section 2 of the said Act 37 of 
185g, or by tHe Settlement-officers hereinafter mentioned accord- 
ing as the said Lieutenant-Governor shall from time to time 
direct.” y 


Section 6 of Regulation III of 1872, as amended by Regulation 
V of 1893, was and is as follows :— 


“ All Courts having jurisdiction in the Sonthal Parganas shall 
observe the following rules relating to usuary, namely — 


“ (a) interest on any debt or liability for a period exceeding 
one year shali not be decreed at a higher rate than 2 per cent. 
per mensem, notwithstanding any agreement to the contrary, 
and no compound interest arising from any intermediate adjust- 
ment of account shall be decreed. 

(6) the total interest decreed on any loan or debt shall never 
exceed one-fourth of the principal sum, if the period be not 
more than one year, and shall not in any other--case exceed the 
principal of the original debt or loan. 

“(1) Explanation.—The expression ‘intermediate adjustment 
of account’ in clause (a) of this section means any adjustment 
of account which is not final, and includes the renewal of an 
existing claim by bond, decree or otherwise when, without the 
passing of fresh consideération, the original claim is increased by 
such renewal. l 

“(1x) Ulustration.—A bond isgiven for Rs. 7g, of which Rs. 25 
are interest. Unless the obligee can prove to the satisfaction of 
the Court that he gave such consideration for the bond as 
rendered the transaction fair and equitable, of the Rs. 7s, Rs. so 
only will bear interest, and the limit of the claim on the bond 
will be Rs. 100.” 

As has been mentioned, the previous suit on the mortgage in 
question which came before the Board in 1914 was instituted in the 
Court’ of the Subordinate Judge of Bhagalpur, on the 20th June, 
1904; and he tried the suit and made his decree therein on the 12th 
February, i906. No notification that the settlement mentioned in 
Section 5 of Regulation III of 1872 had been completed and con- 
cluded was ever made in the Calcutta Gasette. In the suit of 1904, 
the two material issues to be determined were: (æ) whether the 
Bhagalpur Court had jurisdiction in the suit, and (6) whether the 
mortgagees were precluded by Section 6 of Bengal Regulation III 
of 1872, as amended in, 1893, from recovering compound interest 
or interest exceeding in amount the principal advanced. The Sub- 
ordinate Jpdge, by his judgment delivered on 12th February, 1906, 
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found all the issues in favoŭr of the mortgagees, and made a decree 
under Section 86 of the Transfer of Property Act, 1882 (Act IV 
‘of 1882) for payment and for sale in the event of non-payment. 
‘From’ that decree the mortgagor appealed to the High’ Court at 
‘Calcutta, but at the hearing‘ of “that appeal the arguments were 
confined to issue (4). That appeal was’ heard by HARRINGTON and 


| MUKHaRyJI, JJ., who dismissed the appeal, holding themselves bound 


by scme, unreported decision of their Court toethe effect that the 
words in Section 6 of Regulation III of 1872—“ The Court having 
jurisdiction in the Sonthal Parganas ”—meant a Court situate in 
that district and constituted under the Regulation, and did not 
Include a Court situated outside, but exercising jurisdiction to 
order the sale of mortgaged property situated within that district. 
From that decree of the High Court’ there was the appeal to His 
Majesty in Council, which was before the Board in 1914. It appears 
that there were also then two other appeals to His Majesty in 
Council, one of which was. from æ decree of the High Court which 
reversed a decreé of the Subordinate Judge with regard to the 
amount of interest recoverable under the decree of the Subordinate 
Judge as drawn up. Such was the position of the suit when the 
appeal to His Majesty in Council came before the Board in IQI4. 


The appeal to His Majesty in Council was elaborately and 
exhaustively argued by the learned counsel for the parties, and 
the carefully considered judgment of the Board was delivered by 
LORD MOULTON. Much: of that, judgment related to the history 
of legislation, which had ceased to apply to the Sonthal Parganas, 
and to which their Lordships need not now refer. In referring to 
that judgment of the Board, their references are to those portions 
of the judgment which express the decision of the Board on ques- 
tions,of Jaw.which are material to the right understanding of the 
appeal which*was before the Board. If it be the fact that some of 
that was orter, as the High Court at Patna thought, it is not to 
be assumed that any of the conclusions expressed in the judgment 
were unsound. | i = Py 


In the judgment which was delivered by LORD MOULTON, their 
Lordships then constituting the Board having mentioned that the 
jurisdiction of a Judge of the Courts established under the Bengal, 
United Provinces and Assan Civil Courts Act, 1887, or its pre- 
decessor, the Bengal Civil Courts Act, 1871, extended to “ suits of 
which the “value, exceeds Rs. 1,000, and which are not “ excluded 
from his cognizance by the Sonthal Parganas Settlement Regulation, 
or. by any other law for the time being in force,” said that: 

. “they were ¢learly of opinion that these. words of exclusion refer 
7,’ to Section 5 of the Regnlation af 1872, which excluded ‘from 
the cognizance of any such Count suits relaéing tò land, the 
=. , settlement of which had not been finishéd and duly-notified, and 

. , placed them exclusively inthe, hands of settlerhent officers or 
` ~ officers appointed by the ‘Lieutenant-Governor of Bengal under 


`` 
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Section 2 of the Regulation of 185s. ‘This: exclusive jurisdiction - CIVIL, 
is therefore maintained, and suits in regard to land, which is not 
ae i ; 1925 

in districts that have been notified as being completely settled _., 

_ are not within,the cognizance of the ordinary Courts, no matter SOURENDRA- 





what may be the value of the-matter in dispute. It is not neces- MOHAN ' 
sary for the purposes of this Appeal to examine furthe: into the eka 
jurisdiction of Courts established under these provisions, beéausé LIART 


the ‘Court of Bhagalpyr, in which the present action was brought, PRASAD 
is not one of such Courts.’ ae i 


Later in the judgment the Board said : T A ene 


“The information supplied to their Lordships by the parties 
as'to the notifications appeaiing in the Calcutta Gaseite show 
conclusively that, although portions of the lands mortgaged had 
been settled, and notification had been duly made that ;such 
settlement had been-completed, at dates prior to the institution 
of the suit, other portions were not settled. It is ciear, therefore, 

-ihat the suit came within the provisions of Section 5 of the 
Sonthal Parganas Settlement Regulation, 1872, relating to the 
` exclusive jurisdiction of officers appointed by the Lieutenant- 
Governor of Bengal, or by settlement officers, inasmuch as it 
related to land which had’ not been settled, or the settlement of 
which had not been declared by a notification in the Calcuta 
Gasetfe to have been completed and concluded. The- Court of 
Bhagalpur had, therefore, no jurisdiction to entertain the suit, 
and this appeal should be allowed.” 


“ Reliance was placed by counsel for the respondents on the 

stipulation in the bond that the mortgagees might enforce it in 

the Cout of Bhagalpur. Their Lordships are of. opinion that 

this has no effect. The court had no jurisdiction to entertain 

the suit which, beyond question, was.a suit in regard to land in 

the Sonthal Parganas, and that being so the parties couid not 

give it the necessary jurisdiction by conseht, To do so would be 

to nullify the express prohibition of Section 5 of the Sontha! 

Parganas Regulation, 1872, which was binding on any . Court 

having jurisdiction in the Sontha] Parganas in the exercise of 

that jurisdiction.” LOA ` 

The judgment of the Board also deals with the question of the 

right of the mortgagees to claim compound interest. That question 

was also before the Board in one of the other appeals as to which 

the Board had to tender advice to His Majesty, and’their Lordships- 
held that ° s : 


“Apart from the question of jurisdiction, any Cout dealing with 

the subject-matter of the suit would be bound to give full forcé 

"` and effect tothe provisions of section 6 of the Sonthal Parganas 

Settlement Regulation, 1872, relating to usualy, and therefore -40 

have refused to decree any compound interest arising from any 

intermediate adjustment Of interest, or an amount olf total interest 
exceeding the principal of the original debt or loan.” ` 


The plaintiffs in ‘the -suit of r904 did not specifically ask the, 
Subordinate, Judge of Bhagalpur, or the High Court or the Board: 
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to grant tbem a decree for money in their general claim fer further 
relief on the personal undertaking in the mortgage bond of the 
mortgagors to pay debt and interest. 


Their Lordships in considering the present consolidated appeals 
will, where necessary,.follow and apply the judgment of the Board 
which was delivered by LORD MOULTON in the previous suit, but the 
question as to the jutisdiction of the Courf of the Subordinate Judge 
of Bhagalpur to entertain the present suit depends on circumstances 
which did not exist when the previous suit was instituted on the 
20th June, 1904. 

By Regulation III of 1908, Sections 5 and 5A were substituted 
for Section 5 of Regulation III of 1872. Section 5 which was 
substituted for Section 5 of the Regulation of 1872 is as follows :— 


té 


g. (1) From the date on which, under Section 9, the Lieutenant- 
Governor declares, by a notification in the Calcutta Gasette that a 
settlement shall be made of the whole or any part of the Sonthal 
Parganas, until the date on which such settlement is declared, by 
a like notification, to have been completed, no suit shall lie in 
any Civil Court, established under the Bengal, Agra and Assam 
Civil Courts Act, 1887, in regard to — 

(a) any land or any interest in, or arising out of, land, or 
(b) tHe rents or profits of any land, or 

i (c) any village headship or other office connected with any land, 

in the area covered by such first-mentioned - notification; nor shall 

any Civil Court proceed with the hearing of any such suit which 
may be pending before it. 

(2) Between the dates referred to in sub-section (1), all suits 
of the nature therein described shall be filed before or transferred 
to an officer appointed by the Lieutenant-Governor under Section 
2 of the Sonthal Parganas Act, 1855, or Section ro of this Regula- 
tion, according as the Lieutenant-Governor may from time to time 
direct; and such officer shall hear and, even though during the 
hearing the settlement may be declared to have been completed, 
determine them.”’ 

Section 5A does not bear on this question of jurisdiction, and need 

not be considered. 


Their Lordships agree with the High Court that the effect of 
Section 5 of Regulation III of 1908, which replaced Section 5 of the 
Regulation of 1872, has been to exclude for the future after that 
substitution the jurisdiction of the Civil Courts to try cases relating 
to any lands in the Sonthal Parganas only during such period as that 
land should be under settlement, the period being reckoned from the 
time when the land is notified as under settlement to the time when 
the settlement is completed. The médrtgagors were the appellants 
in the appeal before the High Court, and the High Court found on 
the evidence that the appellants in the appeal before-the High Court 
had failed to prove that at any time the mortgaged property was 
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notified efor settlement and not notified as settled and that the 
defence that the Subordinate Judge of Bhagalpur had no jurisdiction 
to entertain the present suit failed. In their Lordships’ opinion it is 
not shown that on the facts before the High Court the High Court 
came to a wrong conclusion that the Subordinate-Judge of Bhagalpur 
had jurisdiction to entertain this suit, which was instituted on the 5th 
February, 1915. But in entertaining this suit the Subordinate 
Judge was a Court having jurisdiction in the Sonthal Parganas with- 
in the meaning of Section 6 of the Regulation III of 1872, as 
amended in 1893. 


As the mortgage was made in Bhagalpur and some part of the 
mortgage lands are within the local limits of the jurisdiction of the 
Court of the Subordinate Judge of. Bhagalpur, and as the jurisdiction 
of the Court of the Subordinate Judge to entertain the suit on the 
mortgage was not on the facts of the case, which were accepted by 
the High Court as proved, not excluded by the substituted Section 
5 of the Regulation of 1872, their Lordships, accepting the findings 
on that question of the High Court as correct hold that the Subordi- 
nate Judge of Bhagalpur had jurisdiction to entertain the present 
suit, which was instituted on the 5th February, 1915. In enter- 
taining the suit the Subordinate Judge was a Court having jurisdic- 
tion in the Sonthal Parganas within the meaning of Section’6 of 
Regulation III of 1872, as amended by Regulation V of 1893, and 
was bound in making a decree in favour of the mortgagees to 
comply with that section, which limited his powers. Issue II, as 
amended by the Subordinate Judge, was “Are the plaintiffs (the 
mortgagees) entitled to (a decree for) compound interest or to one 
(a decree for interest) exceeding the principal (amount lent)?” The 
Subordinate Judge in this suit made a decree for the plaintiffs which 
included the interest, both simple and compound, and such interest 
exceeded the amount of the original debt or loan. His decree in 
favour of the plaintiffs was for Rs. 15,27,997-8-3 in respect of the 
mortgage debt and interest thereon, and for Rs. 44,164 as a 
personal decree in respect of the declaration in the mortgage bond 
that the mortgagees would personally pay the Rs. 3,50,000, which 
included Rs. 12,968-11-3, which he held was not secured on the 
mortgaged property. From that decree the mortgagees and gther 
defendants affected by it appealed to the High Court, not only as to 
the interest which had been allowed, but also as to the personal 
decree 


The appeal was heard by Sır Dawson MILLER, C. J., and 
Mr. JUSTICE BUCKNILL. These learned Judges carefully con- 
sidered the facts of the case and applied Section 6 of Regulation 
III of 1872 as amended in 1893. They disallowed all the compound 
interest on the actual debés, -and thereby reducéd the amount of 
Rs. 15,27,997 to Rs. 3,88,673, and similarly reduced the amount 
of the personal decree from Rs. 44,164 to Rs. 23,181. Assuming 
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that Section 6 of Regulation III of 1872, as amended in 1893, 
applied, it is not disputed that those reductions were correctly 
arrived at by the High Court.” In their Lordships’ opinion Section 
6 of Regulation II] of 1872, as amended, applied. 


It was also contended in the appeal. to the High Court that 
some of the money claimed, Rs. 12,968-11-3, asa debt was not 
advanced for a necessity of the joint family and was not an ante- 
cedent debt for which the joint family property °was liable under 
the mortgage bond. As tothat Rs. 12,968-11-3 the High Court 
agreed with the Subordinate Judge that the mortgage property was 
not liable in respect of it, and that it might be recovered under a 
personal decree, but the High Court, by disallowing compound 
interest on it, reduced the personal decree which had been made 


‘from Rs. 44,164 to Rs. 23,181. 


The High Court allowed no interest on the principal loan, -as 
the interest which had been paid or was included in the 
Rs. 3,50,000 amounted to more than the money lent or advanced, 
and made a decree for the plaintiffs for Rs. 3,90,157, and decreed 
that the mortgaged property or a sufficient part of it should be sold 
if that amount should not be paid on or before the 1rth October, 
1922, and if paid‘on or before the 11th October, 1922, the plaintiffs 
should deliver up to the defendants or to such persons as they 
should appoint all documents in their possession, or power, relating 
to the mortgaged properties, and should, if so required, re-transfer 
the same to the defendant free from the mortgage and from all 
incumbrances created by the plaintiffs or any person claiming under 


them. And further ordered and decreed that the plaintiffs should - 


réalise from the persons and properties of the defendants 1 to 5 the 
sum of Rs. 23,270 on their personal liability, and also ordered that 
the plaintiffs, respondents in the appeal to the High Court, should 
pay to the defendants the sum of Rs. 6,012 being the ener 
costs incurred by the defendants-in the High Court. 


From that decree of the High Court these consolidated _ appeals 
have been brought. The reasons alleged by the plaintiffs in their 
case are, so far as it is necessary to refer to them, that Section 6 
of the Regulation III of 1872, as amended in 1893, does not apply; 
thatthe payments already made in respect of interest ought not to 
have been deducted from the sum of Rs. 3,50,000, and that in any 
case the High Court should have allowed interest at Rs. 6 per 
centum from the date of the institution of the suit. The reasons 
alleged by the defendants in their case are, so far as it is necessary 
to refer to them, that the clatm for a personal decree is barred; 
that the mortgage bond did not bind the joint family except for- the 
debts which the High Court found to have been contratted for 
necessity ; and that under the Mithila. School of Law the joint 
family could not be bound by any debt which was not originally 
contracted by a.common ancestor of all its members, and that in 


@ 
(] 
< ` d 
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such a° family a descendant is not liable for any debt for which his 
ancestor was liable jointly with another person. 


As to the contention on behalf of the plaintiffs that Section 6 
of Regulation III of 1872, ax amended in 1893, does not apply 
and that payments already-made in respect of interest ought not to 
have been deducted from the sum of Rs. 3,50,000. Their 
Lordships hold thgt in enéertaining this suit the Subordinate Judge 
of Bhagalpur was a Court “having jurisdiction in the Sonthal 
Parganas, ” and they agree with the Board in the 1904 suit that 
any Court would be bound to give full force and effect to the 
provisions of Section 6 of Regulation III of 1872, amended 
in 1893. 

Section 6 of Regulation III of 1872 as amended by Regulation I 
of 1908 was very carefully considered in the High Court at 
Calcutta in 1905 in Ram Chandra Marwari v. Rani Keshobati 
Kumart~(*) in which case MACLEAN, C. J. and PARGITER, J. held 
that Section 6, Regulation III of 1872, as amended by Regu- 
lation V of 1908, docs not authorise any court to decree as interest 
a larger sum of money than would, together with prior payments 
if any, equal thé original loan or debt. In.that-case GHOSE, J., 
differing, held that all that a Court has to see tõ- when a -suit is 
instituted, is that the interest claimed in the suit does not exceed 
the limit prescribed i in the section. i 


As to the contention on behalf of the plaintiffs that “the High 
Court should have allowed interest from the date of the institution 
„of the suit. Under the circumstances of this case, as will presently 
appear, that contention must be limited to the sum of Rs. 3,88,673. 
That Rs. 3,88,673 was the total sum which the High Court rightly 
found to be allowable in respect of the principal loan. The question 
as to whether interest should be allowed from the institution of the 
suit was considered by the High Court. The Subordinate Judge 
who tried the suit by his decree of the 17th June, 1918, decreed 
interest from the institution of the suit only on the amount of the 
personal decree and ordered that an account should be taken of the 
mortgage debt due under the mortgage bond. The taking of such 
an account was necessary in order to complete the decree of the 
Trial Judge for execution. The account was taken by his successor 
in the office of Subordinate Judge of Bhagalpur who had not tried 
the suit, but in making the final order as to the account which he 
made on the 14th May, 1919, he did not confine himself to making 
an order for the amount which on taking the account he found to be 
due as the mortgage debt, which would complete the decree of 
17th June, 1918, of the Trial Judge, but proceeded to award 
interest “from the date of the ‘suit on the amount of the mortgage 
debt. That as appears éo their Lordships was not within the 
scope of his powers. He was not a`Judge sitting in review or in 

= (1) [i905] 1 Cal. L. J., 182. 
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appeal. He had to take the decree of the 17th June, *1918, as 
it had been drawn up. He had not power to alter it. His duty 
was to take the account which it directed to be taken. He had 
power, if necessary, to order whq should be liable, and to what 
extent, forthe costs of taking the account. The allowance of 
interest post the date of the institution of a suit is by Section 34 
ot the Code of Civil Procedure, 1908 (Act V of 1908), within the 
discretion of the Court, and as a rule the Board*has not interfered 
with the exercise of a discretion vested in a High Court. That the 
High Court carefully considered whether interest should or should 
not be allowed by the High Court post the date of the institution 
of this suit is apparent from the following passage in the judgment 
of the Chief Justice. He said :— 


‘It is not very clear why the learned Judge awarded interest 
only upon the amount of the personal decree and not on the 
amount of the mortgagee decree, but there is no cross-appeal on 
this question. I think there is much to be said for the argument 
that the Sonthal Parganas Regulation applies only to the interest 
to be .decréed under the bond, and does not limit the powers of 
a court under Section 34 of the Civil Procedure Code to award 
interest on the decretal amount until realization. But it has been 
held in this court in Ran Keshobati Kumari against Kumar Satya 
Niranjan ‘Chakraverty, C. W. N., 1918 Patna, 305, that interest 
under the Code should not be awarded upon the decretal amount 
in so; far.as it includes interest on the principal debt or loan, 
but only upon the amount of the principal debt itself, as to do 
so would contravene the provisions of the Regulation relating to 


compound interest. The principle underlying this decision applies, 


equally where the amount decreed as interest already equals the 
sum advanced. Although I have some doubt as to the propnety 
of the decision mentioned, I am not prepared to differ from the 
conclusion there arrived at, and I think we should follow that 
decision.” 

- Their Lordships have not before them a report of the. decision 
of the Patna High Court to which the Chief Justice referred., But 
it is mot necessary or.advisable to consider whether the discretion 
of the High Court on that question of post institution of the suit 
interest was wisely exercised or not in respect of the amount 
decreed on the principal sum secured by the mortgage bond. 


As to the contention on behalf of the defendants that the claim 
for a personal decree is barred it is necessary to consider whether 
the plaintiffs could have made a claim for a personal decree in the 
suit of 1904. Each of the suits was brought on the same mortgage 
bond. In the suit of 1904, as in this suit,a decree for sale of the 
mortgaged property was the principal relief claimed. In the suit 
of 1904 a decree under Section go of the Transfgr of Property Act, 
1882 (Art. IV of 1882), was also claimed asa relief, and “ such 
other reliefs as may-under the circumstances of the case be deemed 
proper may be granted,” the last mentioned claim s generally 
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known as.claim for general relief. In the present suit the fifth 
claim for relief is “ That such other relief or reliefs as may under 
the circumstances’ of the case be deemed proper may be granted to 
the plaintiffs’. It was under the fifth claim for relief that the 
personal decree was granted by the Subordinate Judge. Although 
in the suit of 1904 the-Subordinate Judge had no power to make a 
decree for sale of'the mortgaged property, he could have made, and 
the High Court ia Appeal could have made, a personal decree, and 
the Board could have advised His Majesty that the plaintiffs were 
entitled to a personal decree, the plaintiffs omitted to make any 
specific claim for a personal decree. 


The contention that the claim for a personal relief is barred 
arises under Section 11 of the Code of Civil Procedure, 1908 (Act V 
of 1908), by which it is enacted that :— 


té 


11. No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and sub- 
stantially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, litigating 
under the same title, in a court competent to try such subsequent 
suit or the suit in which such issue has been subsequently raised 
and has been heard and finally decided by such Court. : 


A 
“y, «7 


“ Explanation JV.—Any matter which might-and ought to have 
becn made ground of defence or attack in such’formér. suit shall 
be deemed lo have been a matter directly and substantially in 
issue in such suit.” l i 
i It is the policy of the Code of Civil Procedure, 1908, as it was 

the policy of the Code of Civil Procedure, 1882, that parties should 
not have the right to split up a cause of action against defendants 
and claim a decree on it in a later suit when they might have claim- 
ed the same on it in a previous suit. In their Lordships’ opinion 
the right to the personal decree in this suit was barred by Section 11 
of Act V of 1908, and this suit must be dismissed so far as any 
claim for a personal decree is concerned. 


As to the contention on behalf of the defendants that the bond 
did not bind the joint family except for the debts which the High 
Court found to have been contracted for necessity, the Board may 
observe that in an appeal from the decree of a High Court in a suit 
which involved, as this did, as will presently appear from a passage 
which their Lordships will quote from MR. JUSTICE BUCKNILL’S 
judgment, a prolonged examination of numerous items of advances 
and loans and of the evidence relating to them by a High Court, 
those who impugn before their Lordships the findings of fact by 
the High Court upon which.it based its decree must draw the atten- 
tion of their Lordghips to the material evidence which they suggest 
thatthe High Court nrisunderstood or failed to appreciate, and on 
which they contend that their Lordships should come to a conclusion 
different from that at which the High Court arrived. This has not 
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been done by either side in this case, owing most probably to the 
fact that it was not possible to doit. Neither side has drawn 
their Lordships’ attention to any material evidence from which the 
High Court drew a conclusion of fact which their Lordships would 
not have drawn. ; 


These consolidated appeals are appeals from a decree of the 
High Court which examined laboriously the many advances for the 
aggregate of which that Court made its decreé. These advances 
were made over a series of years beginning in 1883, and extending 
down to 1896, and were made to one or other of the principal adult 
members of the joint family, and it has not been suggested that any 
one of those advances was made for immoral purposes, or were 
secret advances and made without the knowledge of the other 
members of the family, who were adults at the time. The members 
of the family were not sufficiently provident always to live within 
their means, and debts were incurred which it was necessary in the 


~ interests of the joint family should be discharged. Their Lordships 


may quote a paragraph from the judgment of Mr. JUsTICE BUcK- 
NILL in this suit which illustrates the difficulty of the enquiry as to 
the loans which are included in the aggregate sum. MR. JUSTICE 
BUCKNILL said :— 


< (4) A question as to the non-existence of legal necessity or 
family. benefit for a large portion of the loan in question. This 
contention involved before the Subordinate Judge a very careful 
consideration of the elements of which the loan was in {act 
composed ; and it has also been the subject of laborious enquiry 
and research before this Court. In cases such as these, where, 
in order to find the actual origin of portions, very often small 
and very often numerous, of what is a large aggregate sum of 
money one has to try to trace it back for a great many years, il 
is frequently almost impossible to deal with each individual item 
in any very satisfactory manner, and, indeed, it is piobably 
doubtful if it is right or necessary soto do. The Subordinate 
Judge took the broad view that,in the main, old loans con- 
tracted for the purpose of paying off earlier debts of a composite 
characier should be regarded as carrying their own burden of 
proof that they fell, roughly speaking, within the confines of 
what may properly be regarded as legal necessity or family 
benefit.’’ 


From an examination of such of the evidence as has been 
brought to their Lordships’ attention their Lordships accept the 
conclusion of the High Court that these advances were for the 
necessary purposes of the joint family. 

' As to the remaining contention on behalf of the defendants 
based on what is said to be the law of the Mithila school .that no 
member of a Hindu joint-family subject to the daw of the Mithila 
school is bound to pay the debt ọf an ancestor which was contracted 
jointly by the ancestor with another member of the joint family. 
That proposition thus broadly stated is a wide one, and would apply 
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in the case of a son or a grandson of the ancestor who was under a 
pious duty to pay the debt of his father or his grandfather whether 
he was or was not in possession of assets which had come down to 
him from his father or his grandfather. That is a startling pro- 
position. The Law of the Mithila School is the law of the Mitak- 
shara except in a few matters in ‘respect of which the law of the 
Mithila school has departed from the law of the Mitakshara. 
Assuming that it was a debt which, if contracted by the father or 
grandfather alone, it was the pious duty of the son or of the grand- 
son to pay, it is difficult to understand on what principle of the law 
of the Mithila school it was not a debt which it was the pious duty 
of the son or grandson to pay if it were contracted jointly with 
- another who was a member of the joint family. 


Assuming that the Chief Justice was correct in stating in 
his judgment that Vivada Chintamani isan authority which is binding 
upon those who are governed by the Mithila school of Hindu law, 
the passages which have been cited as from it to their Lordships 
as appearing in the Tagore Translation at pages 34 and 35 seem 
to relate only to debts contracted by the ancestor with a stranger. 
From the judgment of the Chief Justice it appears, as was the fact, 
that the debt which was challenged in his Court on the authority of 
the Vivada Chintamani was a debt which was charged by ~the bond 
on the joint property of the family by each of the heads of the then 
four branches of the joint family, and all the other:defendants, who 
were members of the joint family, were their sons or grandsons, and 
he observed that there was under the circumstances no reason why 
the charges should not be held as binding upon the property in 
suit. With that observation of the Chief Justice, which, in their 
opinion, was consistent not only with commonsense, but with the 
law which the High Courtin the appeal was administering in the 
suit, their Lordships agree. The Chief Justice referred Bhagbut 
Pershad Singh v. Girja Koer ('), which may have come from the 
Mithila Country. 

Their Lordships will therefore humbly advise His Majesty— 
(1) that the appeal of the plaintiffs ought to be dismissed and the 
appeal of the defendants allowed in part and the decree of the High 
Court of Judicature at Patna dated the 12th April, 1922, set aside 
so far as it was a personal decree against the defendants and in 
other respects except as to costs affirmed; (2) that the decree of 
the Court of the Subordinate Judge at Bhagalpur, dated the 17th 
June, 1918, for the sale of the mortgaged property and for costs 
ought to stand except that so far as it was a personal decree against 
the defendants, it should be set aside; (3) that neither side ought 
to be allowed any costs of the’ appeals in the said High Court and 
that any costs paid under the decree of that Court ought to be 
returned ; (4) that the time within ‘which the defendants ought to 
° (1) [1888] I. L. R., 15 Cal., 717. 
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pay into Court the sum of Rs. 3,88,673 in respect of the*mortgage 
debt and interest ought to be extended until the expiry of eight 
months from the date of the receipt by the High Court of His 
Majesty’s Order in Council herein; (5) that there ought to be paid 


by the plaintiffs to the defendants their, costs of these appeals. 
Barrow, Rogers & Nevill.—Solicitors for the appellants. 
Watkins & Hunter.—Solicitors for tke respandents. 
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THE FIRM OF RAI BAHADUR BANSILAL 
ABIRCHAND (Plaintiff) 
VEFSHS 


GHULAM MAHBUB KHAN AND ANOTHER (Defendants) .* 


Cause of action —Debtor and creditor — Creditor resident abroad — Debtor 
not bound to follow. 


The duty of a debtor to find and pay his creditor exists only 
when the creditoris within’ the realm and not when the credito 
resides io a foreign country. ; 

APPEAL from a decree of the Court of the Resident at Hydera- 
L. de Gruyther, K. C. and B. Dude, for the appellant. 
Sir G. R. Lowndes, K, C. and E. B. Ratkes, for the respondents. 


The following judgment was delivered by 

LORD BLANESBURGH.—This is an appeal by the plaintiff from 
a judgment and decrec, dated the 27th September, 1922, of the 
Court of the Resident at Hyderabad, reversing a decree, dated the 
22nd November, 1921, of the Assistant Resident there, and restor- 
ing, albeit on other grounds, a decree made by the Civil Judge of 
Secunderabad, dated the 8th July, 1919. 


The suit was commenced by the appellant in the Court of that 
Judge in September, 1911. Its purpose was to recover money lent 
by him so long agoas 1891 to the grandfather of the first res- 
pondent with repayment guaranteed, so it was alleged by the late 
Sir Asnam Jah, Prime Minister of Hyderabad, whose estate is 
represented in the suit by his son, the second respondent. The 
borrower, the alleged surety, and their respective representatives 
were, or are, all resident in Hyderabad, the capital of the Nizam’s 
dominions. The appellant, however, hasa place of business at 
Secunderabad, a neighbouring British cantonment, and asserting 
that the loans‘were both made and repayable there, he claimed that 
his suit in respect of them was cogmizable by the local British 
Court. i i 


* P, C. A. No. 131 of 1924. e 
° 
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But this was not the appellant’s only reason for invoking that 
jurisdiction—if he could successfully do so. In the Courts of the 
Nizam his demands had long since been barred by lapse of time. 
In the British Court, however, he claimed to be entitled to escape 
from the operation of the Indian Limitation Act—an Act otherwise 
entirely applicable to the case—on the ground that the residence 
of the defendants ig Hyderabad was a “ foreign ” residence which 
took his claim against them outside the statute although their 
residence was in fact only six miles away. 


In the Courts below many matters of fact were canvassed. 
Most of these, concluded by concurrent findings, were before their 
Lordships treated as settled, and the arguments were addressed 
to one question only, vz, was the Court of the Civil Judge of 
Secunderabad entitled to entertain the suit at all. 


That learned Judge had held that he had jurisdiction in the 
matter, but he dismissed the suit, holding on the view taken by 
him of the facts, that the appellant had been repaid all that was due 
to him. 

The appellant appealed to the Assistant Resident at- Hyderabad. 
His appeal was resisted only by the second respondent, and he, it 
is stated, did not there raise again his objection to the jurisdiction 
of the Court taken before the Trial Judge, and certain at least it is 
that the learned Assistant Resident made no reference to the point 
in his judgment, by which the claim of the appellant was in effect 
allowed in full. The second respondent then appealed to the Resi- 
dent, and he, taking up the consideration of the question afresh, 
held that the Civil Judge of Secunderabad had no jurisdiction in the 
matter. On that ground he allowed the appeal and dismissed the 
plaintiff's suit, expressing, however, at the same time his concurrence 
with the findings of fact of the Assistant Resident where these 
were at variance with the findings of the Trial Judge. The plaintiff 
again appeals. 

At the outset their Lordships would express their entire con- 
currence with the learned Resident in his observations upon the 
importance of this question of jurisdiction jn such a case as the 
present. The respondents are both of them subject of the Nizam, 
from whose cession,;as the learned Resident points out, the juris- 
diction of the Secunderabad Court practically proceeds. In these 
circumstances, and especially where, as here, the liability or non- 
liability of such defendants may actually depend upon it, the question 
of jurisdiction becomes of first importance, different in character 
from such a question when it arises merely as between one Court 
and another in British India. *.And, while their Lordships would 
not here have upheld, even if it had been pressed, the contention 
raised in his printed case By the appellant that this question of 
jurisdiction decided by the Trial Judge in his favour, and not 
re-opened before the Assistant Resident, must now be treated as 
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concluded against the respondents, they are gratified to record ‘that 
that contention was not persisted in before the Board. Indeed,‘as 
they have already said, the arguments before them were confined to 
its discussion. è 


Its determination turns sady upon the question whether, in this 
case, within the meaning of section 20 (c) of the Code of Civil 
Procedure, the cause of action wholly orin part, arose within the 
local limits of the Civil Judge of Secunderabad. The facts upon 
which the answer depends lie in a small compass. 


In 1891 Muhammad Ala-ud-din Khan, deceased, grandfather of 
the first respondent, was Silladar of Sir Asnam Jah Bahadur, Prime 
Minister of the Nizam. Having agreed to purchase 100 horses 
to form part of the bodyguard of the Prime Minister Ala-ud-din 
borrowed from the plaintiff Rs. 40,000 to pay them, and arranged 
with the Paigah of the Minister for repayment of the loan with 
interest by monthly ‘instalments by means of deductions from his 

in the manner which is thus described in a communication 
addressed on the 29th July, 1891, by the SEE of the Minister 
to the ay Office of the Paigah :— 


‘The said Silladar for purchasing the horses has borrowed 
from Raj Bahadur Bansilal Abirchand the sum of’ Rs. 40,000 
with interest at 14 per cent., and has assigned the liability to 
pay the principal and interest by monthly instalments of Rs. 1,000 
upon this Secretariat. Wherefore you had better pay- to the 
person,who may bring the chitti of the said -sowcar the sum of 
Rs. 1,000 every month.” 


The promise made to the plaintiff, the filament of eek: was 
thus directed, was contained in a note which had been addressed 
by the same secretary to the plaintiff on 21st July, 1891, in which 
it is stated that every month at the time of distribution of pay of 
the force, after taking receipt of Khan Sahib, a sum of Rs. 1,000 
will be paid from the Ilaqa to the plaintiff’s Ilaqadar, who may 
bring chitti signed by the plaintiff without any objection or preven- 
tion from the Sarkari Treasury until the principal and interest are 
fully liquidated. . 

In these terms was the promise of the Treasury made, and their 
Lordships are willing to accept .without deciding that, as alleged 
by the plaintiff, they constituted a contract of PEAN: Ala-ud- 
din being the principal debtor. 


His own obligation as such is expressed in a band of the 2 sth 
July, 1991, in which he promises the plaintiff :—. 


“That in repayment of the said sum [of Rs. 40,000] and 
until the principal and interest is repaid one instalment of a sum 
of Rs. 1,000 will be reaching you every nfonth from out'of the 
distribution of the pay .of the force. Accordihgly I have also- 
caused a guarantee to be made for the said sum of money by 
means of a Rubkar, dated, the g1st July, 1891, from *the office af. 
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the Secretary of Revenue. The instalment of Rs. 1,000 which 
has been agreed will reach you directly from the Treasury 
irrespective of the fact whether there is any saving from out ol 

. the salary of the horses m not... . There will be no failure in 
the instalments reaching you. If for any reason perchance one 
instalment is defaulted the said sowcar will have the power to 
sell immediately the horses by auction and recover and pay him- 
self the total amount.’* 


A further advance of Rs. 5,000 was made by the plaintiff on 
9th August, 1891, and a final advance of Rs. 7,628 on the 6th 
June, 1894. These for present purposes may be treated as having 
been made on the same terms. 


As to their meaning and effect their Lordships are not in doubt. 
The Treasury or surety repayment is to be made to the plaintiff 
or his representative at the office of the Treasury at Hyderabad 
and the instalments, which in the principal debtor’s bond are described 
as “ reaching ” the plaintiff are the very instalments of which pay- 
ment is so to be made. There is no promise either by the principal 
debtor or the surety to make any payment at Secunderabad, and so 
far as the principal debtor is concerned the bond above abstracted 
is the only promise on his part which is forthcoming. It is quite 
true that on failure of any instalment there is doubtless an implied 
promise by him to repay the loan. But there is no implied promise 
to repay itat Secunderabad. Even by British law the duty of a 
debtor to find and pay his creditor is only imposed-upon bhim when 
the creditor is within the realm. And the plaintiff has not con- 
tended that if there be any such duty at all imposed by Indian 
law upon a debtor it.extends in this respect further than in England. 
Accordingly so far as the principal debtor is concerned there is no 
obligation upon him, either express or implied, to make any pay- 
ment to the plaintiff at Secunderabad. 

‘Nor so far is there any such obligation assumed by the surety. 

But it is contended, and the Trial Judge took the view, that 
such an obligation is to be found in two documents written in the 
year 1904, one onthe 30th March, addressed by the Treasury 
Secretary to the appellant, and the other, on the 13th April, 
addressed by one department of the Prime Minister’s establishment 
to another, a copy being forwarded to the appellant. 


Their Lordships do not consider it necessary to discuss these 
documents in detail. They are satisfied that they were never 
intended to alter the contractual obligations of the surety. At most 
they indicated a substituted arrangement to be continued only so 
long as was convenient; there was, neither intention to alter nor 
any consideration present for the alteration of the obligations as 
they then existed. : =: 


It follows thdt in their Lordships’ judgment no part of the 
obligations either of the principal debtor or of the surety was to be 
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discharged at Secunderabad. And no obligation was assimed there. 
No part of the. plaintiff's cause of action accordingly arose within 
the local limits of the Court of the Trial Judge. He had no juris- 
diction to entertain the suit, and in their Lordships’ judgment the 
decree of the learned Resident was quite right. 
Their Lordships accordingly will humbly advise His Majesty 
that this appeal therefore be dismissed with costs, 
Appeal dismissed. 
T. L. Wilson & Co.—Solicitors for the appellant. 
Lattey & Hart.—Solicitors for the respondents. 


FULL BENCH 





LAL BAHADUR LAL AND ANOTHER (Defendants) 
| VEVSUS 
KAMLESHAR NATH ( Plaintif ).* 


Hindu Law—Sale by father—Legal necessity not proved in respect of small 
portion of- consideration—Vendee's liability, question of—When sale 
cannot be set aside—Form of decree. 

_ Where plaintiff sued for the setting aside of a sale effected by 
his father on the mere ground that no legal necessity had been 
established for only a sum of Rs. 259-15-0 out of the total consi- 
deration of Rs. 5,995, as stated in the sale-deed, Ae/d, that the 
sale should not be set aside but should be confirmed in favour of 
the vendee and that the latter was not liable to pay the item 
of Rs. 259-15-0 as this amount had already been paid by him to 
plaintiffs father. Daulat v. Sankatha, I. L. R., 47 All., 355, 
Jainarain Pande v. Bhagwan Pande, 1. L. R., 44 All., 683, 
Sanmukh Pande v. Jagarnath Pande, I. L. R., 46 All, 531 and 
Dwarka Ram v. Jhulat Pande, I. L. R., 45 All., 429, referred to. 


First APPEAL from a decree of BABU LAKSHMI NARAIN 
TANDON, Subordinate Judge of Basti. 


Peary Lal Banerji, Narmadeshwar Prasad Upadhiya and Gada- 
dhar Prasad, for the appellants. 


Shiva Prasad Sinka, for the respondent. 
The following is the Referring Order :— 


MEARS, C. J. and MUKERJI, J.—This is theappeal of Lal 
Bahadur Lal who, on the 25th of April, 1918, bought a 2 anna 
share in village Phulpur from. Adit Bahadur, the father of the 
plaintif. The plaintiff commenced a suit for the setting aside 
of the sale on the ground that there was no legal necessity for it 
and that, in truth, there was no consideration. The learned 
Subordinate Judge analysed the six items which made up the 

* E., A. No, 273 of 1922. i 
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copsideration of Rs. 5,998 and we have followed the same course 
dealing with each and every item because cither the appellants 
or the respondent challenged one or other of them. We need 
not go into the details of these because they present no special 
features, e 


Item (a).—The learned Subordinate Judge found that item (a), 
Rs. 36, was for legal necessity. Mr. Sheo Prasad Sinha has 
not been ablg to challenge this item. 


As regards item (b), Rs. 849, that was disallowed, but having 
regard to the recent decision of the Privy Council in Raja Bahadur 
Raja Brij Narain Lal v. Mangal Prasad Rai, 21 A. L. J. R., 
934, which has been decided subsequent to the decision 
of the learned Subordinate Judge, that item, Rs. 849, must now 
be included. 


Item (c).—The learned Subordinate Judge allowed Rs. 119 
for the item of Rs. 256, but again itis agreed that the whole, 
Rs. 256, is recoverable. 


Item (d).—No question arises on this item, Rs. 250. 


As regards item (e), Rs. 1,725, we are of opinion that the 
transaction of mortgage between the father and Ganesh Kunwari 
was a genuine transaction and that this Rs. 1,725 was a debt due 
by the father and properly dischargeable by an advance by the 
defendant. 


Item (f).—The learned Subordinate Judge allowed Rs. 1,619-8-0 
of the item of Rs. 2,559. It is this item which has been the 
subject of the greater part of the argument. Rs. 1,500 was said 
to have been the amount borrowed from Lal Bahadur Lal to pay 
for the redeeming of ornaments belonging to the daughter of 
Adit Bahadur which the latter had pledged. Completely satis- 
factory evidence was given showing the. redemption of Rs. 1,307 
worth, but there is no evidence as regards the Rs. 193. That 
amount, therefore, must be struck off. As regards Rs. 500 pay- 
ment of rent, only Rs. 492-1-o has been proved and, therefore, 
again Rs. 7-1s-o was disallowed. An item of Rs. 200 relates to a 
stamp. The appellants had in fact advanced Rs. 200 to Adit 
Bahadur for the purchase of a stamp in respect of a (transaction 
which Adit Bahadur intended to enter into with a third party. 
For some reason, not material to this case, the transaction went 
off, but nevertheless that money had been borrowed and consti- 
tuted a debt from the father, I.al Bahadur Lal. As regards the 
sum of Rs. roo we disallow it on the ground that there is no 
evidence as to the circumstances under which this was advanced. 
It is admitted that the final amount of Rs. 300 was one properly 
incurred. 

The addition of all these items allowed comes to Rs. 5,735-1-0 
" and, therefore, Rs. 259-15-0 isdeclared to be the amount for which 
there was no legal necessity. 


When these figures were arrived at, there naturally arose the 
question as to the form of the decree and our attention has been 
called to’what undoubtedly is a conflict of opinion. We think 
it desirable that this case should be considered and that a Full 
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Bench should be asked to Say whciher on the figures as found 
- by us the sale should be set aside on payment by Kamleshar 
-~ , Nath of Rs. ,735-1-0 or whether the sale should be confirmed to 
Lal Bahadur Lal on his paying to Kamleshar Nath Rs. 259-I5-o or 
whether a third course should, be taken of giving no relief to 
Kamleshar Nath at all, ‘ 
The difference between the view taken by Benches of this 
court will appear from a perusal of the following cases — 


Ram Dei Kunwar v. Abu Jafar, I. 1.. R., 27 All., 494. 


| Bachchan Singh v. Kamta Prasad, I. L. R., 32 All., 392 towards 
bottom of p. 306. 


Jai Narain Pande v. Bhagwan Pande, I. L. R., 44 All., 683. 
Dwarka Ram v. Jhulas Pande, I. L. R., 45 AlL, 429 at 431. 
Sanmukh Pande v. Jagarnath Pande, I. L. R., 46 All, BaT, 


Mst. Allah Jilai v, Qabis, F. App. No. 69 of 1922, decided by 
MR. JUSTICE MUKERJI and MR. JUSTICE DALAL, on the 
11th June, 1924. 

Jiwan Singh v. Gauri anker, F. App. No. 140-08 1922, decided 
by MR. JUSTICE LINDSAY and MR. JUSTICE KANHAIYA LAL 
on the 39th of March, 192¢. 

Reference might also be made to Thirumalasi Appa Mudaliar 
v. Nainar Theven, [1922] Mad. W. N., 804 and to Girdharee Lal 
v. Kantoo Lal, L. R., 1 In. App., 321. 

On the return of the opinion of the Full Bench let this matter 
be put up before us again for final orders. í 

The judgment of the Court was delivered by 

LINDSAY, .J.—On the question which has been referréd to us by 
a Bench, -we are of opinion that in this particular case the sale should 
not be set-aside but should be confirmed in favour of the purchaser. 
The ‘consideration whichis mentioned in the sale-deed is Rs. 5,995 
and it is found that for only a sum of Rs. 259-15-0 out of this sum, 
no legal necessity has been established. In our, Opinion this item is 
an insignificant sum which should ‘be left out of consideration in 
deciding the question whether .the sale should or‘should not stand. 
The sale was. a sale of atwo anna share out ofa 5 annas 4 pie 
share and we have no reason to suppose that the precise sum for 
which legal necessity existed could have been realised: by a sale of 
any less share than that. of 2 annas. i 


' We need not discuss the case-law on the subject. The latest case 
to which we have been referred will be found in Daulat v. Sankatha 


‘Prasad (*). That refers back to recent decisions which are to be 


found in Jatnarain Pandey. Bha Swan Pande (*) and Sanmukh Pande 
v. Jagarnath Pande and Ram Baran Pande(*). The whole cage-law 
on the subject has been referred to in one or other of these. rulings. 
. o sal IL. R, 47 All 3s, > a 
a A 1922] I. É. R., 44, AlL, 683..." 

(3 1924] I. L. R., 46 All, 531. °. 
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The only authority on which Mr. Shiva Prasad Sinha for the res- 

pondent relies is the case of Dwarka Ram v. Jhulai Pande(*). 

We do not wish to criticise the merits of that decision for we are 
satisfied that on the merits the decision was a perfectly correct one, 
if we may say so, but. we are of opinion that there are certain 
expressions in the judgment which cannot be accepted literally and 
which are expressed too widely. We refer to the passage at-page 
432 of the report which runs as follows :— 


‘If any part of the consideration was invalid and not binding 
on the plaintiff, the plaintiff would be entitled to have the sale 
set aside. But if a portion of the consideration was good and 
binding on the plaintiff, he would be entitled (sic ?) to reimburse 
it to the defendant. The form of the decree in a case of this 
kind should, therefore, be a decree for possession in favour of the 
plaintiff, subject to his paying: to the purchase: so much con- 
sideration as was required for the necessities of the family. This 
is the form of the decieein a suit of this kind which has always 
been maintained,” 

We do not think it is correct to say that if any part of the 
consideration, however insignificant, was invalid and not binding 
on the plaintiff, the plaintiff is entitled to have the sale set aside. 
On the contrary, there is plenty of authority for the proposition 
that where the portion of the consideration for which no legal 
necessity can be proved is insignificant, the sale will stand. That 
was laid down in the case of Girdhari Laly, Kaniu Lal, and the 
relevant passage of that judgment will be found quoted in the 
Bench decision in /Jatnarain Pande v. Bhagwan Patde(*). Nor 
again do we think it is correct to say that the form of the decree 
is a suit of this kind which has always been maintained is the form 
by which the plaintiff is given a decree for possession subject to 
his paying to the purchaser so much of the consideration as was 
required for, the necessities of the family. On the contrary, there 
are cases in which the suit of the plaintiff has failed altogether, t.e., 
cases where the portions of the consideration money for which no 
legal necesssity could be found were so inconsiderable as to ‘be liable 
to be ignored. : 


The only ‘other matter upon which we are called upon to express 
an opinion is whether in the circumstances of this case the purchaser 
is Hable to pay to the plaintiff a sum of Rs. 259-15-0 for which no 
legal necessity has beén. held to be established. In our opinion the 
vendee in this case ought not to be made liable to pay this sum. 
It seems to have been held that this amount was actually paid to 
the father of the plaintiff, and that being so, we can see no good 
‘reason why the. vendee should be required to pay the money over 


again. è 
‘Let this answer be returned to the referring Bench. 
: (1) tiaa] L L. R., 45 All, 429. 
: (2) 1922] I. LR. 44 All, 683 
\ 


CIVIL 


1925 
LAL BAHA- 
DUR LAL 
T. 
KAMLE- 
SHAR NATH 





Lindsay, J. 


CIVIL 


1925 





LAL BAHA- 
DUR LAL 
Ta 
KAMLE.- 
SHAR NATH 





Lindsay, J. 


CIVIL 


1925 
July, 16 








LINDSAY, J. 
SULAIMAN, J. 
DANIELS, J. 


56 HIGH COURT [A. L. J. R. 


[On receipt of the opinion of the Full Bench, the fòllowing 
judgment was delivered :—] 


MEARS, C. J. and MUKERJ1, J—The facts of this case will 
appear from our order, dated 24th*of June, 1925, referring a point 
of law toa Full Bench. The point referred- to is also stated in 
that order. 

The Full Bench have now decided, the*point amd have held that 
the sale impeached by the son, who was the plaintiff-respondent in 
this Court, should be upheld in its entirety without any condition 
attached to the decree. i 

We accordingly allow the appeal and dismiss the plaintiff-res- 
pondent’s suit with costs throughout. 

Appeal allowed. 





RAM SARUP (Applicant) 
VEVSUS 
GAYA PRASAD (Opposite party) .* 


Civil Procedure Code, Order 9, rule 13— Provisions of—Ex parte decree 
set aside by Lower Appellate Court, without having power to direct 
rehearing of case under—Revision, when High Court will interfere. 


The High Court can interfere in revision with an appellate 
order directing the setting aside of an ex parte decree when the 
appellate court had no power under the provisions of Order 9, 
rule 13 of the Civil Procedure Code to direct the case to be 
re-heard, , 

[The meaning of the words “case” and “ decided ” in section 
11g and “ decision ” in section 105 (1) discussed.] 


Where an attempt is made by a defendant under Order g, 
rule 13 to assert his right to have the ex parte decree set aside, 
there is an original proceeding between a plaintiff and a defend- 
ant. The restoration proceedings constitute a separate and a 
“decided case”? within the meaning of section 113 of the Civil 
Procedure Code and the order passed upon them is in no sense 
an interlocutory order. 


Hievanchal Kunwar v. Kanhai Lal, 12 O. C., 405, Chintamony 
Dassi v. Raghoonath Sahu, I. L. R., 22 Cal., 981, Gulab Kunwar 
v. Thakur Das, I. L. R., 24 All., 464, Tasadduq Husain v. Hayat- 
un-nissa, I. L. R., 25 All., 280, Wand Ram v. Bhopal Singh, I. L. 
R., 34 All., 592, Sheikh Kallu v. Nadir Baksh, 19 A. L.J. R., 
907, Babu Ram v. Banke Behari Lal, 23 A. L. J. R., 444, 
Necelaveni v. Narayana Reddi, 1. L. R, 43 Mad., 94, referred to and 
discussed. Ghusnaviv. The Allahabad Bank Ld., I. L. R., 44 
Cal., 929 and Buddhu Lal v. Mewa Rim, I. 1, R., 43 All., 564, 
distinguished. i i 

* Civ, Rev, No, 20 of 1925. .. 
d 
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Civils REVISION fromsan order of BABU AGHOR NATH 
MUKERJI, District Judge of Bareilly.” 

Uma Shankar Bajpai and Kailas Nath Katju, for the applicant. 

B. Malik, for the opposite party. 

The following is the Referring Order :— 

SULAIMAN and DANIELS, JJ.—This is an application in 
revision from“an appellate order setting aside an ex parte decree. 
Both the courts below agree in finding that the plaintiff’s absence 
on the date on which the case was decided was intentional, The 
court below has restored the case for extraneous reasons. It is 
not seriously disputed that it acted contrary to the provisions of 
Order g, rule 13 in doing so. A Bench of this Court in Sheikh 
Kallu v. Nadir Baksh, 19 A. L. J. R., 907, held that this was a 
mere interlocutory order from which no revision lay. We are at 
present inclined to think that this decision was wrong. We may 
point out that one of the reasons given in that ruling for holding 
that no revision lay was that the order could be attacked in 
appeal from the decree ultimately passed under section rog of 
the Civil Procedure Code. Under the recent ruling in Badu Ram 
v. Banke Behari Lal, 23 A. L. J. R., 444, this is not the case. 

Before dissenting from a recent Bench ruling of this Court we 
think it proper that the case should come before a Full Bench. 

E We accordingly direct that the record be laid before the Chief 
Justice with a view to its being laid before a Full Bench for the 
decision of the question whether a revision lies from an appellate 
order setting aside an ex parle decree when the appellate court 
had no power unde: (the provisions of Order g, rule 13 to direct 
the case to be reheard. i 

The following judgments were delivered :— 


. LINDSAY, J.—The question which has to be determined by the 
Full Bench is whether this Court can interfere in revision with an 
appellate order directing the setting aside of an ex parte decree when 
the appellate court had no power, under the ane of Order 9, 
rule 13, to give such a direction. 


There are two grounds upon which it has been urged before us 
that the court cannot subject this order to revision— 


. (1) because the party against whom the order has been 
passed is not without another remedy ; and 


(2) because the order does not fall within the purview of 
section 115 of the Code of Civil Procedure as there is 
no case which has been decided. 


Dealing with these propositions in inverse order I would say 
that the second one of them is untenable. In my opinion we have 
before ug a case which has been decided. It cannot with any show 


. of reason be maintained .that the order complained of is a mere 


interlocutory order passed in the course of the trial of the suit, for 
the suit hag. been, brought to an end by the passing of the ex parte 
8 e 
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CIVIL decree. At the time this order was made there was no sux pending 
between the parties. The «proceedings in which the order was 
passed were quite distinct from the proceedings constituting the suit. 


a The defendant had had an gx parte decree given against him 

Gaya and was seeking to have it set aside under the provisions of Order 9, 

PRASAD tule 13 which gives him a right to have the decree set aside pro- 
Lindsay, J. Vided he is able to satisty the court which passed it that he was 
prevented -by any sufficient cause from appearing when the suit was 
called on for hearing. By these proceedings he was endeavouring 
to enforce a right which did not, and could not, come into existence 
until the suit had been decided. These later proceedings being 
distinct from those in the suit, no order passed in the course of 
them could possibly be an interlocutory order in the suit. The 
application was rejected by the first court, and the order of rejection 
was appealed. The order allowing the appeal is a final order not 
subject to further appeal and has clearly brought to a termination 
the proceedings instituted for the setting aside of the er parte 
decree. 


And this being so I have no doubt we have here a “ case” which 
has been decided. 


It would be unprofitable to discuss the various rulings concern- 
ing the meaning of the word “case” as used in section 115. No 
definition of the word is to be found in the Code of Civil Procedure 
and probably no exhaustive definition of the word could be given. 


The cognate expression “cause” has been defined in England , 
in the Judicature Act of 1873 a3 “ including any action, suit or 
other original proceeding between a plaintiff and a defendant, and 
any criminal proceeding by the Crown”; and it seems to me 

' that when an attempt is made by a defendant under Order 9, rule 13 
to assert his right to have the ex parte decree set aside, there is an 
“ original proceeding ” between a plaintiff and a defendant. 


The meaning of the word “ case” in section 115 has been well 
discussed in Hevanchal Kunwar y. Kanhai Lal (*), and I would 
quote the following passage from page 413 of the report :— 





1925 





RAM SARUP 





~ Where there are independent proceedings arising out of a 
case, such as a proceeding to restore a case dismissed in default, 
or to set aside a decree ex parte for which the Legislature has 
provided an independent remedy or a different procedure, such 
eee D be a case within the meaning of the section 

2.05; 5 Te): 


* 


I agree with this view and _hold, therefore, that in the 
courts below these proceedings under Order 9, rule 13 werea 
“case” and that that “case” has been‘ decided ”. : 

To turn now to the other proposition, «he argument is that the 


applicant here has another remedy available—a circumstance which 


(1) [1909] 12 O. C., 405. ° 
e 
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debars this Court from the exercise of its revisional jurisdiction, and 
reliance is placed upon the provisions of section 105, sub-section 
(1) of the Code of Civil Procedure. It is said that in the event 
of the plaintiff’s suit being dismigsed after fresh trial, he will have 
a right of appeal and that in the prosecution of the appeal he would 
be entitled to challenge the order now under discussion by setting 
forth in his memorandum pf appeal an objection to it on the ground 
of error, defect or irregularity “affecting the decision of the case”. 
In reply to this it has been argued that as the appeal against the 
decree in the event contemplated would lie to the same court which 
has passed the order now complained of, section 105 (1) would be 
of little or no avail to the appellant. ` 

It would, perhaps, be inexpedient or indiscreet to approach the 
appellate court with a plea imputing error in its former order, but 
if the law allows the plea to be ‘raised, the inconvenience of raising 
it would be no answer to the argument advanced hereon behalf 
of the opposite party. 


But Iam definitely of opinion that section 105 (1) does not 


provide any remedy for the prospective appellant in a case like the 


present. 


I would observe, in passing, thaton the grammatical construc: 
tion of the latter part of the sub-section just mentioned, it is the 
“error, defect or irregularity” in the order which may be pleaded 
by way of objection, not the order itself—and that the ground of 
objection must be that the error, defect or irregularity ig one 
“affecting the decision of the case”. By. the words “ affecting the 
decision” I understand that there has been at work something 
which has influenced the Judge in the mental process of arriving’ 
at his decision—that the error, defect or irregularity in the order 
has, so to speak, warped the mind of the Judge soas to lead him 


to a wrong conclusion. 


If this is the meaning to be attributed to the word “ affect”, it 
seems to me that the word “decision” must necessarily be taken to 
mean the decision upon the merits. 


The learned advocate for the opposite party, while admitting that 
this view of the interpretation of the word “decision” has been 
taken, protests against it as involving the introduction into the text 
of the sub-section the words “upon the merits ” which are not there, 
and he has been able to fortify his argument by reference to a 
number of rulings which support it. But although these words are 
not to be found in the sub-section, they must be supplied by 
necessary implication if the -context so requires—and the use of the 
word “affect” does, in my opinion, render it necessary that the 
word “ decision ” should be taken to mean “decision upon the 
merits ”. “7 i 

I am quite unable to see how any error, defect or irregularity 
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in the order now complained of could in any sense “ affect” the 
decision of the suit which may follow if the order setting aside the 
ex parte decree is maintained. 


The error imputed to the court below is that in spite of its 
finding that the defendant had no sufficient cause for non-appearance 
it has directed the ex garte decree to be set aside. The order which 
is vitiated by this error has, no doubt, provided the occasion for a 
fresh trial of the suit and has thereby created a possibility that the 
new trial may result in a decision different from that which was 
reached on the earlier trial but that to me appears to be a very 
different thing from saying that the decision in the second . trial will 
be or can be affected by the preceding error of the appellate court. 


I am satisfied that “decision” in section 105 (1) means 
“ decision upon the merits”. That was the view taken in Chintamony 
Dassi v. Raghoonath Sahu('). That case has been followed in this 
Court in Gulab Kunwar v. Thakur Das(*),in Tasaddug Husain v. 
Hayat-un-nissa(°), and ip other cases more recently decided. 


I dissent from the contrary view expressed in Nand Ram v. 
Bhopal Singh(*) and in other cases decided in the same sense. 
My answer to the reference is that ıt is competent to this Court to 
exercise its revisional powers in the case now before us. 


SULAIMAN, J.—I agree that the answer should be in the affirm- 
ative. I would like to emphasize the fact that the revision before 
us is from the order of the District Judge passed on appeal. When 
the appeal was before the Judge , there was certainly a case pending 
before him. That case has been finally decided so far as the Judge 
is concerned. No matter is now pending before him at all. His 
order cannot, therefore, be called an interlocutory one. We un- 
doubtedly have jurisdiction to interfere under section 115 of the 
Code of Civil Procedure. | á 


As to the contention that we should decline to exercise our 
discretion because another remedy is open to the applicant, I would 
gay that the supposed remedy would by no means be convenient or 
expeditious, and could be availed of only after considerable expense 
has been incurred, and time spent. The remedy would at best be 
open only in second appeal for the decision by an appellate court 
would be binding on the parties so far, at any rate, as that court is 
concerned. The existence of such remedy accordingly cannot be an 
insuperable obstacle in the way of our interference. 


The question whether the propriety of the order setting aside the 
ex parte decree can be challenged at a later stage in the suit does 
not directly arise in this case. The answer would depend on the 
interpretation of the words “affecting the deqision of the case”. 
Does that expression mean affecting it$ decision om the merits, or 


(2 [z895] I. L. R., 22 Cal, 981 (2) [1902] LL. R., 24 All., 464. 
(3) [1903] I. L. R., 25 All, 280. 4) [1912] I. L. R.,34 All., 592. 
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affecting, its result ? I confess that I do not like the idea of introduc- 
ing new words into the language.of a section in order to give it a 
suitable meaning. On the other hand, the preponderance of autho- 
rity is certainly in favour of the view that it means ‘with reference 
to its merits’. I, however, do not feel that I am called upon in this 
case to express a definite opmion on the true interpretation of section 
105. Even a Full Bench of the Madras High Court, where appa- 
rently the view prevails titat a second remedy is open, had no objec- 
tion to entertain a revision in such a case, wide Neelavenit y. Nara- 
yana Reddi (`) 


DANIELS, J.—The question referred for our decision is whether 
a revision lies from an appellate order restoring a case dismissed 
for default when the appellate court had no power under the provi- 
sions of Order ọ, rule 13 of the Code of Civil Procedure to direct 
the case to be restored. “The revision was necessitated by a doubt 
on the part of the referring Bench as to the correctness of the deci- 
sion in Sheikh Kallu v. Nadis Bakhsh (*) which held that no revision 
lay in such acase. The ground of that decision was that the case 
was covered by the Full Bench ruling in Buddhu Lal y. Mewa Ram 
(°). The Full Bench case is, however, clearly distinguishable. The 
order passed there was interlocutory. It was an order deciding 
separately a preliminary issue as to jurisdiction. Here the original 
suit had been decided when the order complained of was passed. 
It had been decreed er parte by the Subordinate Judge, and the 
Subordinate Judge had rejected an application for restoration. The 
question is whether the restoration proceedings constituted a sepa- 
rate case within the meaning of section 115 of the Code of Civil 
Procedure. I have no doubt whatever that this question must be 
answered in the affirmative, and this does not conflict in any way 
with the interpretation placed on the word “case”? by the majo- 
rity of the Full Bench in Buddhu Lal v. Mewa Ram (*). The origin- 
al suit had been, so far as the trial court was concerned, finally 
disposed of. The restoration application was a separate proceeding 
initiated not by the plaintiff in the suit but by the defendant, and 
the order passed upon it by the appellate court was in no sense an 
interlocutory order. 


The respondent has sought to support his preliminary objection 
that no revision lies on the further ground that even if a case has been 
decided, this Court ought not to entertain a revision because the 
applicant, in the event of the case being ultimately decided against 
him, can question the validity of the order of restoration under 
section 105 of the Civil Procedure Code. There is against him on 
this point the recent decision of a Bench of this Court in Babu Ram 
y, Bange Behari Lal (*).- I am personally not satisfied of the 
correctness of the interpretation placed on section 105 in that 
judgment. Wherea swit has been finally decided, but an illegal 

R, an U L. R., 43 Mad., 94. z hozil 19 À. L. J. R., 907. 

1921| L L. R., 43 All, 564. 4) [1925] 23 A. L. J. R., 444. 
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order is subsequently passed setting aside the decision swith the 
possible result that the case is heard over again and decided in the 
opposite way, it seems tome very difficult to say that the error 
committed in restoring the case has not affected the ultimate 
decision. Many things may affect the decision besides the reasons 
given by the Judge in his judgment. [am disposed to agree with 
the view taken by PIGGOTT, J., in Buddhu Lal v. Mewa Ram C), 
that an illegal order, and by consequence the ill€gality committed 
in passing that order, has affected the decision of the case if the 
order passed by the trial court is one “but for which the decision 
might have been other than it was ”. 


In this case the question does not really arise, because the order 
was one passed by the appellate court. Supposing the case is 
ultimately decided against the applicant, it would he very difficult 
for him to go to the District Judge and contend in appeal that the 
order passed by the District Judge himself at an earlier stage of the 
case was illegal. Indeed, the District Judge might very-properly 
refuse to entertain an appeal at all on the ground that the order 
previously passed by him wasa final order so far as his Court was 
concerned which was passed after contest and could not bé challenged 
by the applicant at any subsequent stage of the litigation. This 
objection has, therefore, no force. I accordingly concur in answer- 
ing the reference in the affirmative. 


By THE Court.—The case is now returned to the Bench 
concerned for disposal in accordance with the answer to the reference. 


[On receipt of the Full Bench decision, the following judgment 
was delivered:—]| 


+ 


SULAIMAN and DANIELS, JJ.—The answer of the Full Bench 
to the question referred is in'the affirmative. We, therefore, have 
jurisdiction to entertain this revision. 


The lower appellate court had itself found that there was no 
sufficient cause for the defendant for not appearing when the suit 
was called on for hearing and that his absence was intentional. The 
case accordingly did not fall under Order 9, rule 13. Itis urged 
before us that apart from Order ọ, rule 13, the court had inherent 
jurisdiction to set asile an ex parte decree. Itis tobe borne in 
mind that the order setting aside the decree was passed by the 
appellate court to which an appeal had been preferred from an order 
under that rule. In our opinion it had no jurisdiction outside the 
provisions of that rule. This was the view clearly expressed bya 
Bench of this Court in the case of Sheikh Kalin v. Nadir Baksh C). 
A Full Bench of the Madras High Caurt, in the case of Meclavent 
y. Narayana Reddi (*), has come to the same econclusion. The 
learned advocate for the respondent relies dh the case: ‘of Ghusnavt 
(1) [r921] I. L. R., 43 AIL, 564 at 573. ~ (2) [1921] 19 A. L. J. R., 907. 
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, The Allahabad Bank Ld. (*) which, however, is distinguishable 
inasmuch as there it was not an ex parte decree which had been set 
aside, but the case itself had been remanded by the appellate court. 


In our opinion the court below had no jurisdiction to set aside 
the ex parte decree. Í 


We accordingly allow this revision and setting aside the order of 
the lower appellate court restore that of the court of first instance. 
We allow costs to the plaintif in all courts. . 


Reviston allowed. 
(1° ([1917] I. L. R., 44 Cal., g2g. 


JAGAT NARAIN LAL AND ANOTHER (Plaintiffs) 
VET SUS 
HAWALDAR AND OTHERS (Defendanis) .* 


Civil Procedure Code, Or. 20, r. I4—Preemplion sust—Proper form of 
decree— Specification of date by which purchase money to be paid 
Necessary. 


Where, in a pre-emption suit, the dispute between the parties 
was ab to the amount of consideration, the vendee pleading that 
it was Rs. 3,493 and the plaintiffs asserting that the price was 
only Rs. 1,500, and the court of first instance found in favour 
of the plaintiffs directing the pre-emptors to pay the pre-emption 
money within sixty days of the date of the decree becoming final, 
but the lower appellate court directed the pre-emptors to pay the 
full purchase money of Rs. 3,493, Ae/d, (1} that the finding of 
the court below regarding the amount of consideration was 

- final; 


(2) that the proper form of a decree ior pre-emption is laid 
down in Or. 20, r. r4 and the date by which the purchase money 
should be paid must be specified. It was not a compliance with 
this direction of the law to say that the money was to be paid 
within sixty days of the date on which the decree became final. 


SECOND APPEAL from a-decree of BABU JOGINDRO NATH 
CHAUDHRI, Subordinate Judge of Gorakhpur, modifying a decree 
of BABU SHEO HARAKH LAL, Munsif of Deoria. 


Hearing under Qrder 4r, rule 11, C. P. C. j 
Kamla Kant :Verma, for the appeltants. 


. * S. A, No. 1138 of 1925, 
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The judgment of the Court was delivered by 


LINDSAY, J.—We have heard the learned counsel in this appeal. 
We think it must fail. The dispute between the parties was as to 
the amount of consideration, the vendee pleading that it was 
Rs. 3,493 and the plaintiffs asserting that the price was only 
Rs. 1,800. The court of first instance found in favour of the 
plaintiffs, but the lower appellate court has direcsed the pre-emptor 
to pay the full purchase money of Rs. 3,493. The finding of the 
court below regarding the amount of consideration is final. There 
is only one point to be noticed. The decree of the court of first 
instancé which the lower appellate court has affirmed was not a 
proper decree in a pre-emption suit. Thè Munsif directed the 
pre-emptors to pay the pre-emption money within sixty days of the 


= date of the decree becoming final. -The proper form of a decree 


for preemption is laid down in Order 20, rule 14 and the date 
by which the purchase money should be paid must be specified. 
It is not a compliance with this direction of the law to say that the 
money is to be paid within sixty days of the date on which the 
decree becomes final. 

In the circumstances, while dismissing this appeal, we think it 
right to say that the plaintiffs are entitled to deposit the pre- . 
emption money of Rs. 3,493 odd within sixty days from to- 
day’s date. 

A point has been taken here before us on behalf of the appel- 
lants. It is said that the appeal to the lower appellate court was 
valued at Rs. 1,693 whereas under the lower court’s decree the 
plaintiffs-pre-emptors have now to pay Rs. 1,993 more than the 
sum directed to be paid by the first court. We think that this 
is an error for in the original memorandum of appeal the appeal 
is valued not at Rs. 1,693 but Rs. 1,993. Obviously the error is due 
to a misprint in the copy of the lower appellate court’s judgment. 

Appeal dismissed. 
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PIRTHI NATH AND ANOTHER (Anction-purchasers) 
VISUS 
KUNJI KUNWAR ‘AND ANOTHER (Decree-holders) * 
Decree— Sale held in accordance with sts terms — Subsequent amendment of the 
dteree—Validity of the sale not affected. 


The vahdity of an execution sale properly held under a decree 
in force at the date of the saie is not affected by a subsequent 
amendment of the decree and the purchaser takes a-good title 
under the purchase. Zain-ul-Abdin Khan v. Muhammad Asghar 
Alı Khan, I. L. R., 10 All., 166 and Prare Lal v. Hanif-un-nissa 
Bibi, I. L. R., 38 All., 240, referred to. 

_ FIRST APPEAL from an order of BABU KASHI NATH, Subordi- 
nate Judge of Bulandshahr. 


Panna Lal, for the appellants. 
Nehal Chand and Surendra Nath Gupta, for the respondents. 
The judgment of the Court was delivered by 


DANIELS, J.—This 1s an appeal against an order setting aside 
a sale. The appellants are the decree-holders. The decree under 


execution was obtained by Seth Prem Narain on the basis of-a ~ 


mortgage on 13th March, 1918. The respondent, Musammat Kunji 
Kunwar, had a mortgage on certain of the properties in suit. It 
was provided in the decree that those properties in which she was 
interested should be sold after the remaining properties. No detail 
of the properties referred to was given in the decree. Musammat 
Kunji Kunwar‘had, however, brought a suit on the basis of her own 
mortgage, and, shortly afterwards, namely, on 29th May, 1918, she 
obtained a decree. That decree was in respect of five properties, 
and the two properties now in dispute, namely, Shamspur and 
Karimpur alias Dhakur, were mot included init. There was an 
appeal to the High Court, but in the appellate decree the same 
properties were specified. On 19th May, 1922, after the decision 
of the appeal, Prem Narain applied for execution of his decree. On 
21st February, 1923 the sale was actually held. Musammat Kunji 
Kunwar had been given notice of the sale proceedings and did not 
appear or. take any objection to the order in which the properties 
were sold. At that sale the properties now in dispute were sold 
along with the properties in which Musammat Kunji Kunwar was 
not interested, and the sale was not postponed until all those pro- 
perties had been sold. This is the ground of Musammat Kunji 
Kunwar’s objection which hag been accepted by the court below. A 
week after the sale the objections to the sale were made by Musam- 
mat Kunji Kunwar alleging that the properties had been sold 
" contrary to the terms of the decree? Sometime between this date 
-° * F, A. F. O. No. 132 of 1324. 
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and 14th April, 1923 she applied for amendment of the decree in 
the High Court. On the date just mentioned she put in an appli- 
cation to the execution court oe that she had applied for 
amendment of the decree and asking that the decision of her objec- 
tions be postponed. The exact oe of the amendment of the 
decree is not before us, but on 27th May, 1924 Musammat Kunji 
Kunwar filed a copy of the amended decree in which the two pro- 
perties now in dispute were included. 


, The learned Subordinate Judge has allowed the objection on 
the ground that the sale was contrary to the terms of the decree, 
but has not considered the effect of the sale having been held in 
accordance with the terms of Musammat Kunji Kunwar’s decree 
as it stood on the date when the sale was held. The respondents’ 
learned counsel has urged that there is nothing to show that the 
execution court in arranging the order of the sales had that decree 
before it, but we think that we are justified in inferring this. It is 
certainly avery striking coincidence that just the properties which 
were omitted from Musammat Kunji Kunwar’s decree should have 
been treated as properties in which she had no interest. The 
appellants’ learned pleader relies on the decision of the Privy 
Council in Zatn-ul-Abdin Khan v. Muhammad Asghar Ali Khan (*) 
which was followed by this Court in Piare Lal v. Hanif-un-nissa 
Bibi (°). Their Lordships laid down in this case that when a sale 
takes place in execution of a decree in force at the time, it cannot 
be set aside against a dona fide purchaser on the gound that the 
decree has subsequently been reversed in appeal. The respondents’ 
learned counsel concedes that, if it had been Prem Narain’s decree 
which had been subsequently amended, the principle of the Privy 
Council ruling would have applied. He contends that because it 
was another decree, namely, Musammat Kunji Kunwar’s decree, 
which was amended, the case is distinguishable, and the sale has 
rightly been set aside. In our opinion, the same principle applies 
in both cases. The execution court was justified in interpreting 
Prem Narain’s decree, in which no specification of the’ properties 
were given, in the light of Musammat Kunji Kunwar’s decree which 
specified the properties on which she had a charge. Indeed, that 


-decree was the best authority there could possibly be for the pur- 


pose of determining what those properties were at that time. The 
appellants in this case are dona fide purchasers who were not parties 
to the proceedings. We thmk, therefore, that they are entitled 


to the benefit of their purchase and that the court was wrong in 


setting it aside. The sale was in accordance with the decree as it 
stood in the light of the decree obtained by Musammat Kunji 


` Kunwar herself and, therefore, the validity of the sale is not done 


away with by the fact that that decree was afterwards amended, 2%. 


wt 
(1) [1887] bape R, 10 All., 166. ° Hi 
(2) [1916] I. L. R., 38 All, 240. . f 
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We accordingly allow the appeal, dismiss Musammat Kunji» CIVIL 
Kunwar’s objections in regard to these two villages, namely, the 192g" 
villages of Shamspur and Karimpur a/zas Dhakur, and confirm the — 
sale in respect of them. , oe 

The appellants will get, their costs both in this Court and in v 
the Court below. KUNJI 





| . Appeal allowed. “VEYAR 
i À Daniels, J. 
KEDAR NATH (Auction-purchaser) l CIVIL 
VET SUS 1925 
BISMILLAH BEGAM AND ANOTHER (Odjectors) .* Jilt 


Civil Procedure Code, Order 22, rule 3 read with rule rr— Deceased plaint- MEARS, C. J. 
“tH, legal representatives of—Right to apply lo bring on record— MUKERJI, J. 
Exercisable by an interested respondeni—Ap peal—Abatement of — When 
further prosecution of, by respondent, not permissible. 


In execution of a decree ‘certain properties were sold and pur- : 
chased by one ÆN. The sale was, however, subsequently set 5 
aside at the instance of one of the judgment-debtors and A/V. 
filed the present appeal. . During the pendency of the appeal, 
B, who was one of the judgment-debtors, applied to the High 
Court stating that she had purchased the property from AW and, 
therefore, she might be made an appellant along with him. On 
KW’s denial of the validity of her alleged title, 8 was content 
to be made a respondent. XN died pending the appeal and no ° 
legal representative of his was brought on the record. 


Held, ihat inasmuch as #’s position as a transferee was neither ^` 
admitted nor had been established on any trial of an issue be- 
tween herself and XN and as no legal representative of A/V was 
on the record, it was impossible for any such issue now to be 
tried, and without a determination of B's title, she could not be 
allowed to prosecute an appeal which had abated. 


Order 22, rule 3 read with rule 11 of the Civil Procedure Code 
does not confine the right to make an application to bring on 
the record the legal representatives of a deceased plaintiff or 
appellant to them alone. 

Where a defendant or a respondent is interested in binging _ 


a deceased plaintiff or appellant’s legal representatives on the ne 
record, it would be open to him to do’so. 


EXECUTION FIRST APPEAL froma decree of BABU PRIYA 
CHARAN AGARWAL, Subordinate Judge of Agra. 
Mohan Lal Sandal, for the.appellant. 
_sgMahmudullah wnd Narain Prasad Ashthana, for the res- 
*pondents. . 
a ‘ * E. F. A. No. 83 of 1923. 
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” The judgment of the Court was delivered by e 


, MUKERJI, J.—This appeal is very easily disposed of. In execu- . 


tion of decree No. 1660f 1921 passed by a Subordinate Judge of Agra 
certain properties weresold and were purchased by one Kedar Nath. 
At the instance of one of the judgment-debtors the sale was set 
aside and Kedar Nath filed the present appeal. During the pendency 
of the appeal, on the 14th of November,, 1923, Musammat 
Bibbo, who was one of the judgment-debtors, made an application 
to this Court stating that she had purchased the property from 
Kedar Nath and praying that she might be made an appellant along 
with Kedar Nath. The application came before one of us and was 
opposed by Kedar Nath’s counsel. Kedar Nath, through his 
counsel, denied the validity of the alleged title of the applicant and 
stated that he would have no objection if the applicant were made a 


- respondent. It appears from the affidavit filed on behalf of Musam- 


t; 


mat Bibbo that Kedar Nath had declined to register the sale-deed 
which, it was alleged, was executed by him in favour of Musammat 
Bibbo, and the deed was compulsorily registered. Musammat 
Bibbo did not demand in this Court that the question of title should 
be decided by remanding an isssue to the court below. She was 
content to be made a respondent. Her fears were that Kedar Nath 
would not prosecute the appeal whole-heartedly, and the order 
allowing Musammat Bibbo to be impleaded as a respondent mention- 
ed that if Kedar Nath did not properly prosecute it, it would be 
open to Musammat Bibbo to support the appeal. Kedar Nath, 
however, died pending the appeal and no legal representative 
of his was brought on the record and the appeal must be regarded 
as having abated. ; 

On behalf of Musammat Bibbo, Mr. S. P. Sinha contended that 
she was entitled to prosecute the appeal. It was pointed out to 
him that his clicnt’s position as a transferee was neither admitted 
nor had been established on any trial of an issue between herself 
and Kedar Nath. Mr. Sinha argued that it was still open to the 
court to send back an issue for the trial of the question of the 
validity of the transfer. The question could be tried only in the 
presence of the legal representative of Kedar Nath. But no such 
legal representatives are on the record and it is, therefore, impos- 
sible for any such issue to be tried as between the estate of Kedar 
Nath and Musammat Bibbo. Mr. Sinha then argued that if 
Kedar Nath’s legal representatives did not choose to bring themselves 
on the record, his client was not to blame. We are not quite sure 
that such was the case. Order 22, rule 3 read with rule 
I1 of the Civil Procedure Code does not confine the right to make 
an application to bring on the record tthe legal representatiyes of a 
deceased plaintiff or appellant to them alone. Where the defendant 


ora respondent is interested jn bringing a deceased plaintiff, dr- 


appellant’s legal representatives on the record, it would be opén 
to him to do go. = j 


@ š 
. ® 
a 
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As already stated, neither Kedar Nath nor his legal repre: 
sentatives are before the court and the question of validity of the 
alleged transfer of the property in favour of Musammat Bibbo can- 
not now be determined. Without a determination of Musammat 
Bibbo's title, she cannot be ‘allowed to prosecute an appeal which 
has abated. 


The result is that we aes: the appeal as having abated. In 
the circumstances of the case we make no order for costs in favour 
of Musammat Bibbo. The respondent, Musammat Bismillah Begam, 
will get her costs of the appeal from the estate of the deceased 
Kedar Nath. 

Appeal abated. 


` FULL BENCH 


FATIMA-UL-HASNA AND OTHERS ee 
VEFSUS nt 
BALDEO SAHAI AND OTHERS (Opposite ERT +- 


Cil Procedure Code, Order 21, rule 89—Judgment-debtor anda Dect? 
purchaser subsequent to the date of sale—Joint application of, whether - 
entitled to apply, under —LExpression “ Person owning such property”, 
as used wn rule 8O (T), interpretation of —Civil Procedure Code, Order 46, 
reference to High Court under— When can be made. 


After certain property had been attached and sold by auction, 
in execution of a decree, the judgment-debtors transferred the 
said pioperly to a stranger. Subsequently, the judgment-debtors 
-and the purchaser made a joint application, under Order 27, 
rule 89, for the setting aside of the sale. This application having 
been 1ejected by the Munsif, the judgment-debtors appealed to the 
District Judge, who, instead of deciding the case, referred it to 
the High Court for its opinion on the true construction of 
Order 21, rule 89. 


. Held (per LINDSAY, SULAIMAN and DANIELS, JJ): (1) that 
the District Judge might well enteriain a reasonable doubt 
1egarding the question of law involved in the case and as he 
did in fact do so, he was competent to make this Reference ; 


(2) that the judgment-debtors were entitled to make an appli- 
cation under Order 21, rule 89; 


(3) that the purchaser from the judgment-debtors subsequent 
to the date of the sale could not apply under rule 8g of Order 21, 
Pandivang v. Gobind, 3}. L. R., 40 Bom., 557, Dhanwanti v. Sheo 
Shankar, 4 P, L. J., 340, Sundaram v. Mausa Mavuthar, I. L. R., 
et. 44 Mad., 554, JshareDas v. Asaf Ali Khan, I. L. R., 34 All, 186, 

‘ne, Yad Ramv. Sundar Singh, 21 £. L. J. R., 313, Dhamani Kunwar 

a oe: i * Misc. Care No 303 of 1925. 
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v. Mathura Prasad Singh, I. L. R., 40 Cal., 89, referred to and 
discussed. 


| Per LINDSAY, J.—If rule 89 (1) is to be given its full effect, 
the language cannot be construed literally and the expression 
‘ person owning such property” can only mean the person who 
owned the property at the date of the sale. 


Per SULAIMAN and DANIELS, JJ.—The rule must mean that 
any person who owns such property ôr holds«an interest therein 
has the right to apply, that is, he must own it or hold the interest 
at the time when he is applying. There is no justification for 
introducing into the language of this rule words like “at the 
time of the sale’’.] 


[ Section 64 of the Civil Procedure Code and section 47 of the 
Registration Act, referred tb by SULAIMAN, J.] 


Ordinarily, where there is a ‘clear pronouncement by a High 
Court ‘which has not been doubted subsequently, the subordinate 
courts are bound to follow it no matter whether that decision has 
been dissented from by other High Courts. But where some 
doubt has been expressed by Judges of the same High Court in 
subsequent cases and other High Courts have expressly dissented 
from that ruling and the subordinate courts entertain a doubt, 


«v “fhe latter are entitled to make a reference under Order 46. 


ha ` 


- ~o Banaji Raoji Khoji v. Joseph De Brito, I. L. R., 30 Bom., 226, 


©. Naru Koli v. Chima Bhosle, I. L. R., 13 Bom., 54, and Puttu Lal 


v. Parbati Kunwar, (P. C.), 13 A. L. J. R., 721, referred to. 
REFERENCE submitted by A., G. P. PULLAN EsQ., District 


i „Judge of Moradabad, under Order 46, rule 1 of the Civil Procedure 
“~ “Code. 


lgbal Ahmad, for the applicants. 
Peary Lal Banerji, for the opposite parties. 
The following judgments were delivered :— 


LINDSAY, J.—This case comes before us on a reference made 
by the District Judge of Moradabad under the provisions of 
Order 46, rule 1 of the Code of Civil Procedure. 


The facts are as follows :— 


In execution of a decree obtained against the minor heirs of one 
Abdus Sattar, deceased, certain immovable property of the judg- 
ment-debtors was attached and notified for sale. This property 
was sold by auction on the zoth October, 1924. On the 2 3rd 
March, 1924 the guardian of the minors had entered into a contract 
with Musammat Rifaqat-un-nisa for sale to her of the property which 
was under attachment. At that time the guardian (Musammat 
Fatima-ul-Hasna) had not obtained frorn the District Judge the 
sanction to the transfer which it was necessary for sher, ås the certi- 
ficated guardian, to secure. The Judge’s ganction was not got till 
the 25th September, 1924. Acting on the sanction so , obtained, 
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she executed a sale-deed of the property in favour of Musammat 
Rifagat-un-nisa on the 23rd of October, 1924, f. e., three days after 
the court sale. On the 19th November, 1924 the guardian of the 
minor judgment-debtors and Musammat .Rifaqat-un-nisa presented 
a joint application to the execution court under Order XXI, 
rule 8ọ (1) praying that the auction sale should be set aside. 
Tender of the sum required by the Rule to be paid was made. * It 
was represented that the property which has been sold was worth 
_Rs. 7,000 while the price it had fetched at the auction was Rs. 1,200 
only. It was prayed that if it should be held that Musammat 
Rifagat-un-nisa, the purchaser, was incompetent to make an appli- 
cation under the Rule in question, the application should be treated 
as made on behalf of the judgment-debtors and accepted accordingly. 
The Munsif to whom the application was made, following the 
judgment of a Bench of this Court, /shar Das v. Asaf Ali Khan (Ñ, 
rejected the application. He held that the judgment-debtors having 
transferred the property after the date of the court sale and before 
the date of the application, could not apply as they had lost all 
their interest in the property. He further held that Musammat 


Rifagat-un-nisa as a subsequent purchaser under a private sale was 7": 


not entitled to apply to have the court sale set aside. ot 


oan 


The judgment-debtors appealed to the District Judge who, oe 
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instead of deciding the appeal, has made this reference asking. 


for the opinion of this Court regarding the true construction of - 


Order 21, rule 89. In his order of reference the District Judge ~ ` 


points out that other High Courts have declined to accept the 
interpretation of this rule laid down in /shkur Das's case above 
referred to. 


He cites in this connexion the following rulings :— 


Pandurang v. Gobind (°), Dhanwanti v. Sheo Shankar (°) and 


Sundaram vy. Mausa Mavuthar ($). 


He also refers toa Full Bench decision of this Court in which 
the correctness of the view taken in /shar Das’s case was ques- 
tioned. Yad Ram v. Sundar Singh (°). In this latter case one of 
the Judges, PIGGOTT, J., while describing the construction of 
Order 21, rule 89 as a “ somewhat difficult question of law” held 
that it was not open to this Court to decide the question“ in pro- 
ceedings taken in revision. He suggested, however, that the matter 
could be brought before this Court by means of a reference under 
Order 46, rule 1 and a similar suggestion was made by WALSH, J. 
who was clearly of opinion that the view of the law taken in J/shur 
Das’s case was not correct, and*that the true interpretation of the 
rule was, laid down in the Patna case cited above, Dhanwantt v. 
Sheo Shankar (*).* The learned District Judge has taken the hint 
[r91t] I. L. R., 34 All., 186. ¢z) (hon I. L. R., 40 Bom., 557. 

(3) 4 Ped L. J., 340. (4) [1921] I. L. R., 44 Mad., 554. 
(5) [1923] 21 A. L. J, R n 313. 
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conveyed in the judgment just mentioned and has nowe referred ` 
the question for our decision. 

e Mr. Piare Lal, who appears on behalf of the m E 
has taken a preliminary objection .to the entertainment of the re- 
ference on the ground that’ the referring order does not show that 
the learned District Judge entertained any reasonable doubt regard- 
ing the question of law involved. Indeed the argument is that it’ 
is not possible for the Judge to entertain such doubt as the rule 
has already been interpreted in a decision of this Court which he is- 
bound -to.follow. In support of this argument two cases of the 
Bombay High Court have been referred to Bhanajt Raoji Khojt 
v. Joseph De Brito C), Naru Koli v. Chima Bhosle (*), 
and a case of the Oudh Court, (°). Those cases undoubtedly 
lay down the principle- that a Subordinate Court ordinarily 


-makes a reference under Order 46, rule I in order to obtain 


a decision upon a point of law which has already been settled 
by the authority of a superior court whose -judgments bind the 
courts below. 

One need not quarrel_with the principle so laid down which. 
is s0 obviously correct as to require no further discussion. But 
this is not an ordinary case. Apart from the fact that the correctness 


` of the judgment in J/shur Das’s case has been challenged in other 
' -High Courts, there is the fact that it has been doubted in this 
‘ Court in the Full Bench case referred to above and the further 
-fact that an invitation has been thrown out in language which 


plainly suggests the willingness of this Court to have the question 
reconsidered. In the circumstances, we are satisfied that the Dis- 
trict Judge might well entertain a reasonable doubt and that he did 
in fact do so. We hold that he was competent to make this 
reference. The crux of the case is the interpretation in Order 
21, rule 89 (1) of the words“ person owning such property”. 
Can these words be construed to mean the judgment-debtor? If 
the words are to be taken in their literal sense and without quali- 
fication, I think they would not. We have it that by the time the 
occasion for an application under rule 89 (1) has arisen, the, 
immovable property “has been sold” and it seems to me impossible- , 
to predicate of a person whose property has been sold that he is still 
the ownêr in the ordinary acceptance of that term. There has been 
a sale at which a person has becomea purchaser and ordinarily 
this purchaser would be the owner. Once sold, the property cannot 
revert to the judgment-debtor unless the sale is set aside for one or 
other of the reasons mentioned in rules 89, 90 and gi of Order 
21. It is true that the auction-purchaser having bid and having 
deposited the purchase money does not at once acquire an. absolute 
title as owner; he can only get this by the passing of an order 
under rule 92 ( 1) by which the sale is confirmed. ‘But till this 
(1) [1905] I. L. R., 30 mS 5 on a. [1884] I. L. Ry 13 Bom., 54. 
C., 3 ' 


VOL. XXIV] HIGH COURT 73 


order is made, the auction-purchaser is at least the owner swd-modo: 
he has acquired the right to the property subject only to the chances 
of the sale*being set aside on any of the grounds upon which the 
Court is entitled to set it aside. 


This was the view expressed by their Lordships of the Privy 
Council in Bhawant Kunwar v. Mathura Prasad Singh (*). There 
a mortgagee decree-holderehad purchased the property of his judg- 
ment-debtor on the 19th March, 1900. The question was, who was 
the owner of the property on the 29th March, 1900, the date on 
which the property became liable to sale for arrears of Government 
revenue. The sale was not confirmed in favour of the auction- 


purchaser until the 23rd April, 1900 but it was held notwithstand- . 


ing that when the 29th March was reached, the property which 
fell then into arrears of revenue was the property in fact and in 
law of no one but the purchaser. And this, although under the 
old Code (section 316) which was applicable to the case the title 
to the property sold did not vest in the purchaser until the date of 
the certificate of sale—that is, the date of the order confirming the 
sale. A prtort the same view would be taken now that under 
section 65 of the present Code the title is deemed to have vested 
in the purchaser from the date of the sale and not from the time 
when the sale becomes absolute. But it seems plain that Rule 89 
(1) does not contemplate the auction-purchaser as the“ person 
owning the property” for it is not to be conceived that any auction- 
purchaser is going to apply to the Court to set aside a sale made in 
his own favour on the terms that he shall deposit five per cent. of 
the purchase money for payment to himself and shall deposit in 
addition the entire amount of the decretal debt which may exceed, 
and frequently does exceed considerably, the amount of his bid. 
The only provision for an application ‘by the auction-purchaser is 
to be found in Rule 91 by which he can apply to set aside the sale 
on the ground that the judgment-debtor had no saleable interest in 
the property sold. If then Rule 89 (1) does not treat the auction- 
purchaser as the owner and if the judgment-debtor cannot be treated 
as the owner for the reasons above given, the Rule is defeated for the 
only right to apply would then be in a person “ holding an interest” 
in the property by virtue of a title acquired before the auction 
sale. The person who holds an interest in property is distinct 
from the owner. And yet the Rule -provides for an application by 
either. 


It seems reasonably clear then that if Rule 89 (1) is to be given 
its full effect, the language cannot be construed literally and the 
expression “ person ‘owning such property” cannot mean a person 
owning stich property at the date of the application. The only 
interpretation Which avoids the difficulty is the one by which the 
expression is construed to mean the person who owned the property 

»? (4) [1912] I. L. R., 40 Cal., 89. 
IQ e 
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at the date of the sale. And this conclusion is, I think, fortified 
by other considerations. —In the Code of 1882, section: 310A gave 
the corresponding right to apply to “any person whose immovable 
property has been sold —words which obviously included the judg- 
ment-debtor. It is difficult to conceive any good reason for suppos- 
ing that it was intended to deprive the judgment-debtor of this 
valuable right of getting the sale set aside before it is confirmed. 
I agree with the observations made in this connexion by BATCHELOR, 
J., in Pandurang Laxman v. Gobind (*). Again, if regard be 
had to the policy of the rule, the interpretation above suggested is 
more acceptable than the literal interpretation. It cannot be doubted 
that the rule was enacted for the benefit of the judgment-debtor. 
It gives him a last chance of getting the sale set aside before con- 
firmation upon the terms of satisfying the decretal debt and of 
paying compensation to the auction-purchaser for the loss of his 
bargain. If at the last moment he is able to make an arrangement 
by which he can liquidate the debt and compensate the auction- 
purchaser as well, why should he be debarred from applying under 
the rule ? 


It is notorious that a forced sale of immovable property often 
results in a price far below the real value and itis obviously much 
to the advantage of the judgment-debtor to allow him to geta 
better price if he can. He may not be able to retain the property 
after the sale is set aside but by paying off the decretal debt he 
stands free of further liability. and can protect any other property 
he may have. The decree-holder gets what he is seeking, namely, 
full satisfaction of his claim while the auction-purchaser gets reason- 
able compensation for his disappointment. The Rule interpreted 
and worked in this sense operates for the benefit of all concerned. 


It is upon these considerations that other High Courts have 
been led to hold that in Rule 89 (1) the.person owning the pro- 
perty is the person whoownsitat the date of the sale. Vide the 
Bombay case cited above; the case of Dhanwantt v. Sheo Shankar (*) 
and Sundaram v. Mausa Mavuthar (°). I am of opinion that we 
should give effect to this view in preference to that taken by the 
Bench of this Court in Jshar Das v. Asaf Ali Khan (*). 


The construction adopted by our Court is too rigid, and fails, in 
my opinion, to allow full scope to the policy of the Rule. It operates 
harshly against the interests of the judgment-debtor and that is a 
result to be avoided if possible. 

I would, therefore, answer this reference by saying that in 
Order 21, rule 89 (1) the words “person owning the property” mean 
the person owning the property atthe date of the auction-sale ; 
that in the particular case now before us the application under the 
Rule in question in which the judgment*debtors or should have 


(1) ron I. L. R, 40 Bom., 557 at%60. (2) 4P.L. J., 
(3) [r921] I. L. R., 44 Mad., 554. (4) [1911] I eR, .« 34 All, 186, 
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been allowed ; and that a person to whom a judgment-debtor pur- CIVIL 
ports to convey subsequent to the date of the auction-sale is not E 
entitled to apply under the Rule being by the terms of the Rule — 
itself excluded on the ground that any title he may have acquired FATIMA-UL- 


HASN 
was not acquired before the auction-sale. ü 
SULAIMAN, J.—I concur in the conclusion. 


The preliminary objection has no force. As laid down by their 
Lordships of the Privy Council in Puttu Lal v. Parbati Kunwar (°), 
a subordinate court is bound to follow the decision of a Bench of 
the High Court to which it is subordinate unless that decision has 
been over-ruled by a decision of a Full Bench of that court or by 
. His Majesty in Council, or unless the law has been altered by a 
subsequent Act of the Legislature. Ordinarily, therefore, when 
there is a clear pronouncement by a High Court which has not been 
doubted subsequently, the‘subordinate courts are bound to follow it 
no matter whether that decision has been dissented from by other 
High Courts. The subordinate courts should not, under such 
circumstances, entertain any reasonable doubt as to its soundness. 
But where some doubts have been expressed by Judges of the same 
High Court in subsequent cases and other High Courts have ex- 
pressly dissented from that ruling and the subordinate courts 
entertain a doubt, it would be impossible to hold that a reference - 
under Order 46 cannot be made. 


As to the merits there is undoubtedly a conflict of opinion and 
the Rules Committee might well have considered the advisability 
of amending Order 21, rule 89. 


A Bench of the Allahabad High Court, in the case of Jshar 
Das y. Asaf Ali Khan (*), held that ‘where a judgment-debtor, after 
the execution sale, has executed a registered deed of transfer in 
favour of a third party, neither the judgment-debtor nor such trans- 
feree is competent to apply under Order 21, rule 89’. On the 
other hand, other High Courts, though holding that such transferee 
cannot apply, have held that the judgment-debtor is not disentitled 
from applying. It is unnecessary to refer to all the cases. Reference 
may be made only to Pandurang Laxman Uphade v. Gobind 
Dada Uphade (°), Sundaram v. Mausa Mavuthar (*) and Musam- 
mat Dhanwantt Kuer v. Sheo Shankar Lall (*). 


Under Order 21, rule 89, where immovable property has been 
sold in execution of a decree, any person, either owning suchepro- 
perty or holding an interest therein by virtue of a title acquired 
before such sale, may apply to have the sale set aside. Now the 
first question which arises for consideration is, at what point of time 
must the „applicant own the property or hold an interest therein ? 
Must this ownership or interest exist at the time of the sale, or 
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(1) ae 13 A. Le de Bis 727. [ror] I. L. R., 34 All., 186. 
(3) [1916] I. L. R., 40 Bom, 557. (4) [1921] I. L. R., 44 Mad., 554. 
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must it exist at the time when the application is being made? 
TUDBALL and CHAMIER, JJ., in the Allahabad case, held that the 
Rule means that the person must own the property or hold an 
interest therein at the time when he is applying. SHAH, J., in the 
Bombay case, and MULLICK and “JWALA PRASAD, JJ., in the Patna 
case, have held that he must own it or hold an interest at the time 
when the sale took place. I prefer to agree with TuDBALL and 
CHAMIER, JJ. on this point. It is our first duty to give to the Rule. 
its plain grammatical meaning. It begins by saying “where immov- 
able property %as been sold ”, and at this place uses a present perfect 
tense. It then speaks of any person either ‘owning’ such property 
or ‘holding’ an interest therein efcefrra may apply, and here present 
participles are used. The Rule must, therefore, mean that any ` 
person who owns such property or holds an interest therein e/cetera 
has the right to apply, that is, he must own it or hold the interest 
at the time when he is applying. Had the Legislature intended 
that the ownership or the interest need have existed at the time 
of the sale only, it would have used some such words ‘who owned 
such property or held an interest therein etcetera at the time of the 
sale’. The point of time must be the same for the words “owning” 
and “holding”. If we were to add the words “at the time of the 
sale” in the last expression, it would read ‘holding an interest 


` therein at the time of the sale by virtue of title acquired before 


such sale’. In that case the last nine words would be altogether 
superfluous, for if a person must hold an interest at the time of 
the sale, it cannot but be by virtue of a prior title. If the Rule 
required the existence of the interest at the time of the sale then 
it may also be difficult for the heirs of a judgment-debtor, who has 
died subsequently to the auction sale, to apply. On the other hand, 
mortgagees who held an interest at the time of the sale, but whose 
mortgages have been paid off, or lessees whose periods of leases have 
expired subsequent to the auction sale, might claim a right to apply. 
I, therefore, feel that there is no justification for introducing 
into the language of this Rule words like ‘ at the time of the sale’. 

This view, however, does not dispose of the matter. With great 
respect I think that TUDBALL and CHAMIER, JJ. were misled by 
the assumption that a judgment-debtor who had executed a deed of 
transfer has parted with all his interest and has no longer got any 
locus standi left. I should also like to add that a judgment- 
debtor who wants to have.the sale set aside is not necessarily apply- 
ing for the exclusive benefit of his private trarisferee but may him- 
self be benefited by the higher price which he has been able 
to obtain by a private negotiation, as very often properties are 
sold at auction for a grossly inadequate price. On the other hand, 
though agreeing with the view expressed by the,other High Courts, 
I am not prepared to adopt all their reasons. 

The auction sale of a judgment-debtor’s interest does not neces- 
sarily before confirmation extinguish the interest of the judgment- 
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debtor in*the property. The ownership of the property does not 
tpso facto vest in the auction-purchaser before the confirmation. 
The property cannot automatically pass to the auction-purchaser as 
soon as the sale takes place for he has fifteen days to deposit the 
whole purchase money. In,default of payment the property is to 
be re-sold as the property of the judgment-debtor, and obviously 
not as the property of the defaulting auction-purchaser. In my 
judgment the judgment-debtor continues to own it till the sale is 
confirmed, but as soon as the sale is confirmed, the vesting of the 
interest in the auction-purchaser relates back under section 65 to 
the date of the sale. To say that where immovable property is 
sold in execution of a decree and such gale has become absolute, it 
shall be deemed to have vested in the purchaser from the time when 
. the property is sold and not from the time when the sale becomes 
absolute, is quite a different thing from saying that the property 
becomes vested in the purchaser from the time of the sale even 
though no confirmation has taken place. I agree with the view 
expressed by BATCHELOR, J., in the Bombay case and OLDFIELD, 
J. in the Madras case that the judgment-debtor is still the owner of 
the property in the eye of the law so long as the auction-sale is 
still unconfirmed. MULLICK, J., in the Patna case, has interpreted 
the decision of their Lordships of the Privy Council in Bkawant 
Kunwar v. Mathura Prasad (*) as an authority for holding that 
the property passes from the judgment-debtor to the auction- 
purchaser at the moment, of the sale irrespective of the time of 
confirmation, even before that confirmation takes place. I regret 
that I am unable to agree that that result follows from their Lord- 
ships’ pronouncement. The Privy Council case was a peculiar one 
and the dispute arose after the auction-sale had been actually con- 
firmed. In that case the sale in execution of the mortgage decree 
was confirmed first. The mortgage was then extinguished and the 
mortgagee became the purchaser. As such he was liable to pay 
the arrears of Government Revenue. The Revenue sale took place 
after he had become full proprietor. The language used by LORD 
SHAW must be taken with reference to the particular facts of that 
case where the only point was whether the incumbrance was or was 
not kept alive. I cannot imagine their Lordships to have intended 
to lay down that the property passed from the judgment-debtor and 
vested in the auction-purchaser as soon as the sale took place and 
before tt was confirmed. The language of section 316 of the old 
Code of Civil Procedure which was applicable to the sale in the 
case before their Lordships was emphatic and ran as follows :— “so 
far as regards the parties to the suit and persons claiming through, 
and under them, the title to the property sold shall vest in the 
purchaser from the date of such sale certificate and not before”. 


There is an analogous provision. in section 47 of the Indian 
Registration Act under which a registered document operates from 
(1) [1912] I. L. R., 40 Cal., 89. ` 
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the time from which it would have commenced to operate if no 
registration thereof had been required or made and not from the 
time of its registration; and yet it has never been held that an un- 
registered deed of transfer for, which registration is necessary 
passes title to the transferee from the moment of its execution. 
The title passes only after registration, but as soon as the registra- 
tion is complete the title dates back from the time of its execution. 
I am, therefore, clearly of opinion that the judgment-debtors did 
not cease to own the property merely because the property had 
been knocked down to an auction-purchaser but its sale had not yet 
been confirmed by the court. 


As to the effect of the private transfer by the judgment-debtors 
after the auction sale, I am of opinion that inspite of it the judg- 
ment-debtors must be deemed to still own the property in these 
proceedings. This was the view expressed by BATCHELOR, J., 
at Bombay and OLDFIELD, J., at Madras, and with their view I 
agree. It is true that a private sale during an attachment or even 
after an auction sale is not absolutely void for all purposes. Section 
64 of the Code of Civil Procedure merely says that it shall be void 
as against all claims enforceable under the attachment. But in 
proceedings where a claim under the attachment is being enforced, 
it cannot be doubted that such a transfer is void. The present 
proceedings are between the decree-holder and the auction-purchaser 
on the one side and the judgment-debtors and their transferee on 
the other. In these proceedings the private transfer by the judg- 
ment-debtors must be deemed to be absolutely void, ineffectual and 
a nullity. In fact it ison that assumption that the decree-holder 
and the auction-purchaser would ask the court to confirm the sale. 
Can they then consistently plead this very transfer as a bar to the 
judgment-debtors’ application? A transaction which is treated by 
them as ‘absolutely void cannot with good grace be set up as a bar 


- against the judgment-debtors. So far as these proceedings are 


concerned it must be assumed that no valid’ transfer has really taken 
place; it must, therefore, be assumed that the interest which the 
judgment-debtors possessed has not passed from them, and that 
they will be deemed to continue to be the owners till confirmation. 
If the sale is set aside and the attachment also withdrawn, the 
private transfer would become valid. If the sale is confirmed, the 
auction-purchaser’s title will date back to the time of the sale. 


In this view it is unnecessary for me to express any final opinion 
as to whether the words ‘ by virtue of a title acquire before such’ 
gale’ qualify the word ‘holding’ only, or also qualify the word 
‘owning’. i 

DANIELS, J.—I concur in the conclusion that the judgment: 
debtor has a right to offer but the subgequent purchaser has not, 
It is clear that a purchaser from the judgment-debtor subsequent 
toan auction-sale cannot apply under Order 21, rule go, Civil 
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Proceduxe Code. He is precluded by the terms of the rule as his 
interest was not acquired before the sale. The question whether 
the judgment-debtor who has parted with his remaining interest by 
a private treaty can do so is more difficult and there is much to be 
said on the literal meaning of the rule for the view taken in /skar 
Das v. Asaf Ali (*). Two questions have to be considered. The 
first is whether’ the words “ owning such property” would refer to 
the time of auction-sale, or to the time when the application is made. 
Grammatically they can apply only to the latter date. Moreover, 
if they were intended to apply to the date of sale, there could be no 
reason for altering the words of the former code “any person whose 
immovable property has been sold”. The second question is who 
is to be regarded as the owner at the date of the application under 
the circumstances mentioned in the reference. Now, in the first 
place, it is clear that for the purposes of the rule the judgment- 
debtor is treated as the owner notwithstanding the existence of the 
unconfirmed auction-sale. The words “owning such property” 
with reference toa time immediately after the auction-sale must 
apply either to the judginent-debtor or to the auction-purchaser. 
The latter cannot possibly have been intended. The auction-pur- 
chaser is not a person who is likely to want a deposit of five per 
cent. of the purchase money and the entire decretal amount in order 
to get a sale to himself set aside. The only question which remains 
is whether the judgment-debtor ceases to be the person owning the 
property within the meaning of the rule by reason of a subsequent 
private transfer. 


In considering this question the governing consideration to my 
mind is section 64 of the Code which makes any private transfer 
void as against all claims enforceable under the attachment. The 
sale was held in continuation of a previous attachment. The claim 
of the auction-purchaser is therefore a claim enforceable under the 
attachment, as is also the claim of the decree-holder. The private 
transfer cannot, therefore, confer title on the purchaser as against 
either of these parties. I, therefore, agree with SULAIMAN, J. 
that for the purpose of a proceeding under rule 80, the object of 
which is to get the sale set aside on the condition of compensating 
the purchaser and paying off the full amount due to the decree- 
holder, it cannot operate to divest the judgment-debtor of such 
ownership as remains to him after the auction-sale. 


I am conscious that it is paradoxical to hold that a judgment- 
debtor, who cannot in any event ultimately retain the property, is 
treated as still owning it for the purpose of the rule, but the fact 
that the rule has been construed in half a dozen different ways by 
different ‘judges sufficiently shows that it is impossible to find any 
construction to,which no objection can be taken. The construction 


adopted above, which is substantially that of my brother SULAIMAN. 


e (1) [1911] L L. R., 34 All., 186, 
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and that taken by BATCHELOR, J. in Pandurang Larman Uphade 
v. Govind Dada Uphade (*),is least open to objection and best 
carries out the intention of the Legislature. I agree with MR. 
JUSTICE SULAIMAN that our judgments in this case should be 
placed before the Rule Committee*with a view to the amendment of , 
the rule. ` 


By THE CourT.—The questions formulated by the District 
Judge in this reference were :— t 


(1) Can a judgment-debtor make an application under Order 
21, rule 89? 


Our answer to this question is— Yes. 

(2) Can a purchaser from a judgment-debtor subsequent to the 
date of the sale apply under this rule ? 

Our answer to this is—No. 

Let these answers be returned to the District Judge together 
with copies of our orders. 


s Reference answered. 
(1) [1916] I. L. R., 40 Bom., 557. 


SULTAN MUHAMMAD KHAN -AND OTHERS 
VETSUS 
EMPEROR.* 


Criminal Procedure Code (as amended in 1923), section 349 (1) (A)— 
Reference to superior Magistrate, under — Several accused—Order for- 
warding all the accused though only one found guilty—Sub- Divisional 
Magistrate finding all  gutlty—Conviction, illegality of— Appeal, 
order for re-trial, when ought not to be passed. à 


A complaint under section 147 read with section 395 of the 


Penal Code was made by 44 against one MA and eight other - - 


accused persons, in the court of a Magistrate of second class 
powers. After hearing the evidence, the trying Magistrate 

_came to the conclusion that ‘only MA is guilty” and 
‘“ deserves more punishment than I have power to intlict” 
but ultimately submitted the record under section 349 of the 
Criminal Procedure Code to the S.-D. M. directing all the ac- 
cused to present themselves in that court. The S.-D. M. being 
of opinion that all the accused were guilty, convicted all. On 
appeal, the Additional Sessions Judge held that the S.-D. M. 
had acted with illegality in convicting the accused because the 
trying Magistrate was not authorized to send the case of any 
except MA to thedatter, but inasmuch as the opinion of the 
S.-D. M. carried more weight, he ordered a {tial de novo of all the 
accused, 


* Cr, Rey. No. 315 of 1925. 


VOL. XXIV] HIGH COURT gI 


fkld@, in revision, that so far as the case of MH was concern- 
ed, the trying Magistrate being of opinion that he was guilty had 
jurisdiction to refer it to the S.-D. M. and the latter acted legally 
in convicting him. MA’s appeal should, therefore, have been 
heard and disposed of on thé merits. If, however, the Addi- 
tional Sessions Judge,* on an examination of the record, came 
to the conclusion that there were irregularities which had pre- 
judiced MA, he wouldebe entitled to order his re-trial. 


As regards the other accused peisons, their further prosecution 
Should be stopped. The trying Magistrate’s order was illegal and 
in contravention of section 349 (1) (A) so far as these accused 
were concerned, The mere fact that a Sub-Divisional Magistrate 
on a perusal of the evidence on paper had come toa different 
conclusion was no good ground for ordering a 1e-trial. 


CRIMINAL REVISION from an order of J. ALLSOP Eso., Addi- 
tional Sessions Judge of Aligarh. 
Satla Nath Mukerji, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 
SULAIMAN, J.—This is a revision from an order of the Addi- 


tional Sessions Judge directing’a re-trial. The application is made. 


on behalf of Mahbub Hasan Khan and eight other accused persons. 
A complaint under section 147 read with section 395 of the Indian 
Penal Code was made by Abdul Aziz Khan against these accused in 
the court of the Tahsildar of Kasganj, a Magistrate of second class 
powers. The evidence of the parties was produced before the 
Magistrate. In his order, dated the 29th of April, 1925, the trying 
Magistrate came to the following conclusion :—“ In my opinion 
only Mahbub Hasan Khan is guilty and he voluntarily caused griev- 
ous hurt to Ibrahim Ali Khan and caused somewhat serious hurt 
to Abdul Aziz Khan and deserves more punishment than I have 
power to inflict.” Under section 258 (1) the Magistrate ought 
to have recorded an order of acquittal of all the accused persons 
except Mahbub Hasan Khan. He, however, made the following 
order :—“ I submit the record under section 349 of the Code of 
Criminal Procedure to the S.-D. M. and direct the accused to pre- 
sent themselves in that court on the 2nd May.” Itis obvious 
that this order was illegal and in contravention of section 349 (1) (A) 
so far as the accused other than Mahbub Hasan Khan were con- 
cerned. Under that sub-section only the case of those accused, 
who were in the opinion of the Magistrate guilty, could have been 
forwarded to the Sub-Divisional Magistrate. The Magistrate, how- 
ever, did‘ not record any formal order of acquittal of the other 
accused and sent all of them to the Sub-Divisional Magistrate. 
When the case went to the Sub-Divisional Magistrate, he, after 
a perusal of -the evidence, came toa slightly different conclusion, 
II 
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In his opinion all the accused were guilty. He accordifgly con- 
victed all of them. On appeal to the learned Additional Sessions 
Judge, the learned Judge has held that inasmuch as the Tahsildar 
was not authorised to send the cgse of any of the appellants except 
Mahbub Hasan Khan to the Sub-Divisional Magistrate, the latter 
has acted with illegality and without jurisdiction in convicting them. 
As however he thought that-the opipion of a more experienced 
officer like the Sub-Divisional Magistrate carried more weight, he 
has ordered a trial de novo of all the accused. 


So far as the case of Mahbub Hasan Khan is concerned, the 
trying Magistrate being of opinion that he was guilty had juris- 
diction to refer it to the Sub-Divisional Magistrate and the latter 
acted legally in convicting him and passing a sentence on him. 
Mahbub Hasan Khan’s appeal should therefore have -been heard 
and disposed of on the merits. There seems to be no ground for 
ordering his re-trial. If, however, the learned Additional Sessions 
Judge, on an examination of the record, comes to the conclusion 


' that there have been some irregularities which have prejudiced 


Mahbub Hasan Khan, he would be entitled to order his re-trial, 
otherwise ‘his appeal should be disposed of. 


As regards the other accused persons, I am of opinion that their 
further prosecution should be stopped. The learned Tahsildar, 
although perhaps less experienced than the Sub-Divisional Magistrate, 
had an opportunity of seeing the witnesses and marking their 
demeanour. Having heard them and seen them he recorded his 
opinion that the case against these other accused had not been 
established. On that expression of opinion these accused were 
certainly entitled to an order of acquittal which however the learned 
Tahsildar omitted to pass. The mere fact that a Sub-Divisional 
Magistrate ona perusal of the evidence on paper has come toa 
different conclusion seems no good ground for ordering a re-trial. 
The accused have already been put to considerable expenses and 
worry, and they have in their favour the opinion of the Tahsildar 
who heard all the evidence for the prosecution that could be brought 
against them and which would now be produced de novo. Under 
the circumstances I think the proper order is to quash the order of 
re-trial passed by the Additional Sessions Judge and to direct that 
the appeal of Mahbub Hasan Khan be restored to its original number 
and disposed of according to law. The proceedings against the 
other accused persons are quashed and they are discharged. 


Order of re-trial quashed. 
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BISHESHAR PRASAD PANDEY (Plaintif y 
VERSUS 
RAGHUBIR AND ANOTHER (Defendants) .* 


Civil Procedure Code, section 115 —Jurisdiction—FPlaint returned by trial 
court—Order affirmed on appeal by District Judge - Revision lies to 
the High Court—Asgru Tenancy Act, sections 1906 and 197—WNot appli- 
cable to cases where no adjudication on merits by trial court. 


The plaintiff-zamindar let certain plots of land on a perpetual 
lease to tenants. Afterwards he executeda /¢heka of the zamindari 
in favour of the second defendant. ‘The lease authorised the 
thekedar to realize the reserved rent from the permanent tenants. 
Subsequently the tenants relinquished thei: holdings in favour 
of the first defendant, who was the father of the tHrekedar. After 
an unsuccessful suit for arrears of rentin the Revenue Court 
against the first defendant, the plaintiff instituted the present 
sult in the Civil Court for ejectment of the first defendant from 
the holdings treating him asa trespasser and also prayed for 
other reliefs. ‘The defendants pleaded, :#/er alia, that the suit 
was not cognisable by the Civil Court. The Trial Court accepted 
this plea and directed the plaint to be returned for presentation 
to the proper court. This order was affirmed on appeal by the 
District Judge. On‘ an application in revision under section 11g, 
Aeld,, that the revision lay. Badami Kunwar v. Dinu Rai, I. L; R., 
8 All., 111, followed. Held, further, that sections 196 and 197 of 
the Agra Tenancy Act presupposed an adjudication by the Trial 
Court on the merits and the provisions of section 197 were in- 
applicable to cases where the Trial Comt had given effect to a 
plea of want of jurisdiction. Ganeshi Lal v. Debi Das, I. L. R., 
47 All., 140 ; dictum of MUKERJI, J., not approved. 


Cıvıl REVISION from an order of K. A. H. SAMS ESQ., 
District Judge of Ghazipur. 


A. P. Pandey, for the applicant. 
Has bans Sahai, for the opposite parties. 
The judgment of the Court was delivered by 


DANIELS, J.—This revision involves an important question as 
to the application of section 115 of the Code of Civil Procedure. 


The applicant was plaintiff in the trial court. He had givena 
perpetual lease of Rs. 34-8-18 biswansis of land to two of- his ser- 
vants on a rent of Rs. 17-1-0 a year. He subsequently gave a theka 
of his zamindari share to the second defendant Indrasan Singh 
giving him the right to realise the rent from the perpetual lessees. 
After the z%eka had, -been given, the perpetual lessees relinquished 
their lease. According to the plaintiff, the first defendant Raghubir 
Singh, who is the father of Indrasan Singh, the second defendant, 
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CIVIL obtained unlawful possession of the 34 bighas odd of lænd. The 
1925 plaintiff asserts that on the relinquishment by the perpetual lessees 
he himself .became entitled to actual possession of the 34 bighas 
aea held by them. He, therefore, brought the present suit for the 
RASAD F : e s e 
Pandey Ejectment of Raghubir Singh as a trespasser, and for mesne profits 
r and rent for three years. In the alternative, in case his first and 
RAGHUBIR second reliefs were refused, he asked foy a declaration that he and 
' Daniels, J. not the second defendant, was entitled to realize rent from Raghubir - 
Singh in respect of this area, and also claimed asum of Rs. 999 
against the second defendant. This was the same amount which 
in his earlier relief he had claimed against Raghubir Singh. 
Apparently it consists partly of rent realised by the second defend- 
ant from Raghubir Singh and partly of damages. It must be men- 
tioned here that the plaintiff had previously sued Raghubir Singh 
in the Revenue Court treating him as tenant. Raghubir Singh 
pleaded that he was the sub-tenant of his son Indrasan Singh 
and had paid the rent to the latter in good faith. The Revenue 
Court decided the suit on the issue of payment in good faith under 
section 198, and, holding that the rent had been paid in good faith 
as alleged, dismissed the plaintiff’s suit, and directed him to 
establish his rights in the civil court. The plaintiff’s position in 
the present suit is that, in the first place, Raghubir Singh is a 
trespasser, pure and simple, but that even if this is not the case, 
and he is to any extent the sub-tenant of the second defendant, the 
latter is only entitled to realise from him the same rent which 
he could have realised from the perpetual lessees, namely, 
Rs. 17-1-0, and that the balance of the rent is payable to the 
plaintiff. The entire rent.of the holding of 34 bighas is admittedly 
Rs. 88. 


The suit was filed in the Court of the Subordinate Judge. The 
defendants resisted the claim on the merits, and also pleaded that 
it was not cognisable by the civil court. The Subordinate Judge 
adopted a curious course. He framed and decided issues on the 
merits. Having decided these, he proceeded to direct the plaint 
to be returned on the ground that he had no jurisdiction. This 
order has been upheld by the learned District Judge on appeal 
The Subordinate Judge held that the defendant was, in fact, a 
tenant and not a trespasser, having been let into possession of the 
land by the plaintiff’s father. This ‘was a decision on the merits 
The Subordinate Judge did not hold that on the facts alleged in the 
plaint he had no jurisdiction. Hevheld that the case set out ‘in the 
plaint was untrue in fact. On this finding he ought to have dismissed 
the suit on the merits instead of returning the plaint under Order 7, 
rule 10 of the Code of Civil Procedure. The Subordinate Judge 
committed another error. In their written pleadings the defendants 
took the position that Raghubir Sing? was the sub-tenant of his 
son, the second defendant. In the course of a° subsequent oral 

R pleading under Order 10, rule 1 the second defendant set up the 
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case that Raghubir Singh was the tenant of the plaintiff himself, 
having been admitted to the occupation of the holding by the plaint- 
iff’s father. Raghubir Singh himself was not examined. If this 
was the position taken up by Raghubir Singh, as it appears to have 
been, section 202 of the Tenancy Act was applicable, and the 
Subordinate Judge ought to have directed Raghubir Singh to file 
a suit in the Revenue Court to establish the alleged tenancy. It 
may be that some of the reliefs claimed in the suit are such as could 
only have been decreed by a decree of a Revenue Court, but it is 
quite clear that the main relief asked for, namely, the ejectment of 
Raghubir Singh as a trespasser, was cognizable by the Civil Court. 
In view of the decision under section 198 of the Tenancy Act the 
plaintiff was also entitled to ask the Civil Court for a declaration 
that he, and not the second defendant, was entitled to realise rent 
from Raghubir Singh. On the merits therefore it is clear that the 
Courts below were in error in directing the plaint to be returned, 


‘and that the Subordinate Judge in refusing to try the suit failed to 


exercise a jurisdiction vested in him by law. 


The respondents raise a preliminary objection that no revision 
lies. They claim that however wrong the order of the Subordinate 
Judge may have been, his decision has been superseded by the 
appellate decree of the District Judge. The District Judge had 
jurisdiction to decide the appeal, and did decide it, and whether his 
decision is right or wrong on the merits, he cannot be said to have 
failed to exercise a jurisdiction vested in him by law or to have 
acted irregularly in the exercise of his jurisdiction. 


The plaintiff contests this position on three grounds. He argues 


(1) that the District Judge in upholding the erroneous order 
of the Subordinate Judge failed to exercise jurisdiction he should 
have exercised, because he did not direct the Subordinate Judge to 
try the suit on the merits ; 


(2) that section 197 of the Tenancy Act applies and that the 
District Judge should have remanded the case under that section to 
any Court competent to entertain it; in this view the District Judge 
failed to exercise a jurisdiction he should have exercised ; 


(3) that notwithstanding the appeal this Court has power to 


revise the Subordinate Judge’s order. 


The first contention, though it derives some support from the 
judgment of MUKERJI, J. in Ganesht Lal v. Deki Das (°), is, in 
our opinion, untenable. We fail to see how it can possibly be said 
that the District Judge failed to exercise the jurisdiction vested in 
him. His jurisdiction was.confined to deciding the appeal under 
Order XLIII, rule,1 (a), Civil Procedure Code. He had only two 
courses open to him. If he had held that the suit was really cogniz- 
able by the ciwil court, he would have set aside the Subordinate 

” (1) [1924] I. L. R., 47 All, 140 at 145, 146. 
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Judge’s order and directed the latter to try the suit on the merits. 
Holding as he did that the Subordinate Judge’s view was right, he 
was bound to dismiss the appeal. In either case he exercised the 
Jurisdiction vested in him by law, and there is no case for revision. 
We think that the remarks of ‘the Privy Council in Bal Krishna 
Udayar v. Vasudeva Ayyar (*) were misunderstood in Behari 
Lal v. Baldeo Narain (*), one of the judgments which have been 
cited tous. Their Lordships said that section 11 5 was not direct- 
ed to conclusions of law or fact in which the question of jurisdiction 
was not involved. In this passage they were speaking of a question 
of jurisdiction with reference to the provisions of the section they 
were discussing. In an earlier portion of the same judgment they 
had said : 
“It will be observed tat the section applies to junsdiction 
alone, the irregular exercise or non-exercise of it, or the illegal 
assumption of it.” x 


They refer in fact to the case in which a court, owing to erroneous 
view of the law, takes cognizance of æ cdse outside its jurisdic- 
tion, or refuses to tfy a suit or appeal which is within its jurisdic- 
tion. They do not apply where a court in the exercise of the 
jurisdiction vested in it upholds or reverses a decision of an inferior 
Court on an issue whether the inferior Court had jurisdiction. 


We have reluctantly come to the conclusion that the applicant’s 
second contention is also untenable. We say “ reluctantly ” because 
if we could hold that section 197 applied, it would goa long way 
to prevent these difficult questions of jurisdiction arising. Sections 
196 and 197 must be read together. They both deal with a case 
in which an objection is taken in the appellate court that the suit 
was wrongly instituted in the court below instead of ina civil or 
revenue court as the case may be. Section 196, tells the appellate 
court what to do if the objection was not raised in the trial Court. 
Section 197 tells it what todo if the objection had been raised. 
Both sections assume that the trial Court has entertained the suit 
and disposed of it on the merits. It is only in sucha case that the . 
court could remand the suit or frame issues or direct additional 
evidence to be taken as contemplated’ by sub-section (2). Where 
the appeal is against an order returning the plaint the appellate 
court, if it agrees with the trial court, merely affirms its order, and, 
if it differs from the trial court, directs such court to restore the 
case to the file and dispose of it on the merits. Moreover, in the 
case of an appeal against an order returning the plaint, the appel- 
lant’s objection is not that the case was instituted in the wrong 
court, but that it was instituted in the right court. The Tenancy 
-Act makes elaborate provisions for the case where the suit is 
wrongly entertained by a civil or revenue court on the merits, but 


(1) l l. &. R., 40 Mad., 793. 
(2) [1918] 16 A. L. J. R., 717. ~ 
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fails to provide for the case where either or both courts wrongly 
refused to exercise jurisdiction. We commend this point to the 
notice of the Legislature in connection with the revision of the 
Tenancy Act which we understand to be in contemplation. 


If the applicant’s third contention were res integra we might 
have felt considerable difficulty regarding it. Section 115 confers 
revisional jurisdiction om the High Court in cases in which no 
appeal lies to that court. Its jurisdiction is not excluded by the 
fact that an appeal might lie to a subordinate court. The difficulty 
arises from the principle, which has been affirmed in a large number 
of decisions, that where an appeal has been preferred and decided, 
the order or decree of the trial court is merged in that of the appel- 
late court and no longer subsists. This principle was affirmed, 
with reference to amendment of the trial court’s decree, in the Full 
Bench decision of Muhammad Sulaiman Khan v. Muhammad 
Yar Khan (*) with reference to the passing of a final decree in 
Gajadhar Singh v. Kishan Jiwan Lal (*), and with reference 
to limitation in Rup Narain v. Sheo Prakash (°) and there are 
many other decisions to the same effect. - It is certainly anoma- 
lous that it should be open to us to review the order of the 
Subordinate Judge when that order has been superseded by an 
appellate order which is not open to revision. The matter is, 
however, concluded by the Full Bench decision in Badami Kunwar 
y. Dinu Rai (*). That was a decision of a Bench of five Judges 
with reference to section 622 of the Civil Procedure Code of 1882, 
which is substantially identical with section 115 of the present 
Code. It is pointed out by the respondents that nothing is said in 
any of the five judgments as to the effect of the trial court’s order 
having been superseded by that of the appellate court. This is 
true, but it cannot be said that the point was overlooked. The 
referring order, which is printed on page 113 of the report, ex- 
pressly mentions that the Munsif’s order has been upheld by the 
Judge in appeal, and STRAIGHT, J., in the illustration which he 
gives on page I15, refers to the fact that an appeal would lie to 
the Judge though there would be no second appeal to the High 
- Court. The Full Bench decision was followed in recent years in 
Chandu Lal v. Kokamal (*), and again in Ganesht Laly. Debi 
Das (°). The order of the Munsif having been set aside, the 
appellate order of the District Judge must necessarily fall to the 
ground with it. 


We are glad to be able to hold in this case that a revision does 
lie because the effect of the contrary view might be to leave the 
plaintiff without a remedy. If he filed his suit in the revenue 
court, that court might well: hold that it had no jurisdiction to 
entertain it. This*Court,would have no power to revise that order. 


(1) [1888 ILL. R., 11 All, 267. ° (2) a I. L. R, 39 All., 641. 

t3) o I. L. R., 43 All, 405. (4) [1886] I. L. R., 8 All., 111. 

(5 19 19 A. L. J. R, 110, (6) [1924] I. L. R, 47 All., 140. 
a 
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CIVIL A revision would lie to the Board of Revenue, and if the Board of” 
192g Revenue upheld the view of the trial court, the result would be to 


— leave the plaintiff without any means of redress. 


r ' For the reasons already given we allow the application with . 


PANDEY costs including in this Court fees on „the higher scale and direct 
RacnupiR the Subordinate Judge to restore the case to his file and dispose of 

ARA it on the merits. ý 
Damels, J. 





Application allowed 
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MEARS, C.J. Mortgage—Redemption—When morigagor not entitled to claim more than 
MUKERJI, J. his own share—Morigage, integrity of, broken—Redeemine co-sharers 
as well as co-mortgagors to be impleaded. 


-Where the integrity of a mortgage is broken, a mortgagor is 

not entitled to claim redemption of more than his own share, 
"Shiam Saran v. Banarsi Das, 20 A. L. J. R., 258, disapproved. 
Kallan Khan v. Mardan Khan, L L. R., 28 AlL 155, Munshi v. 

© Daulai, I. L. R., 29 All., 262 and Zatb-un-nissa v. Maharaja 
` Parbhu Narain Singh, 15 A.L.J. R., 625, referred to and followed, 


The integrity of a mortgage is necessary for the benefit of a 
mortgage alone and where that has been broken and a redemp- 
tron has to be allowed, there is no equity in favour of one of the 
- mortgagors to possess the remaining property, althaqugh the same 

is more than his own legitimate share. If a redemption of a 
larger share be “allowed, the redeeming mortgagor: will be in 
possession of his own share as the owner and will hold the re- 
maining share as mortgagee, having been subrogated to the 
position of the original mortgagee. The co-mortgagor, who has 
so far not redeemed his share, will have to ask for redemption 
on payment and it is immaterial to him whether he goes toa 
co-mortgagor who has redeemed or to the original moitgagee. 


In all redemption cases, which are properly framed, not only 
the redeeming co-sharers should be made parties but also the 
mortgagors who have not so far joined in the suit for redemption. 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE KANHAIYA LAL, confirming a decree of I. 
B. MUNDLE ESQ., District Judge of Shaltjahanpur, who confirmed 
a decree of BABU RAGHUBAR DAYAL, Munsif of Tilhar. 


Mushtag Ahmad, for the appellants. i ° 
M. A. Asiz, for the respondents. - 
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The judgment of the Court was delivered by _ 


MUKERJI, J.—This appeal is against the judgment of a learned 
Judge of this Court and raises two points. 


It appears that the learned Judge decided a question of fact, vig., 
whether all the representatives of the original mortgagees together 
had acquired an interest ina part of the mortgaged property or 
whether some of the reprgsentatives of the original mortgagees had 
acquired that interest. It has been pointed out tous that this 
question never arose in this Court and the argument of the appel- 
lants seems to be right. 


la clause’ (g), paragraph 2 of the plaint, the plaintiffs stated 
that the original share mortgaged was a 5 biswa one, that a portion 
of it, vrg., one biswa, had already been redeemed, that two biswas 
had been purchased by the mortgagees themselves, that two biswas 
remained under mortgage, that out of these two biswas an 11/42 
. share had also been redeemed and that they wanted the redemption 
of the remaining 31/42 share out of the two biswas. The defend- 
ants in their written statement did not contest this-štatement of 
facts. Indeed, in paragraph 1 of their additional statements they 
accepted this statement of facts and raised the plea in Jaw that the 
integrity of the mortgage having been ‘broken the plaintiffs were 
not entitled to ask for redemption of more than their legitimate 
share. It will be noticed therefore that on the pleadings no ques- 
tion of fact, as to whether all the representatives of the mortgagees 
had purchased or not a share of the mortgaged property, arose. 
When an appeal was taken to the lower appellate court that court 
remanded three issues of fact. One of these was :— 


“ Have the mortgagees or their representatives acquired the 
ownership of any part of the mortgaged property”. 

The answer to this was given by the learned Munsif in the 
following language :— 

“I have to hold that the defendants have no doubt acquired 
ownership of a small part of the mortgaged property ’’. 

Not only did the plaintiffs not object to this finding which was 
really in accordance with their statement of facts in the plaint, but 
their pleader relied on this finding and argued before the learned 
Judge that the integrity of the mortgage had been broken. In 
view of these circumstances it is difficult for us to understand héw 
the new question of fact was for the first time raised in the second 
appeal. 

Mr. Aziz, the learned counsel for the respondents, has argued 
that what the plaintiffs really meant by their statement in the plaint 
was not that all the representatives of the mortgagees had together. 
acquired a share in the mortgaged property but what was meant 
was this that, individually, the several representatives had purchas- 
ed certain shares and the result was that the total amount.of shares 
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purchased amounted to two biswas. This is really a pleading’ 
which cannot be fairly deduced from the statement of facts aie in 
clause (g), paragraph 2 of the plaint. Evidently this argument 
was raised before the learned Judge of this Court for the first . time 
and the learned Judge determined the question of fact because it 
had never been determined by the court below. As we understand 
the pleadings and the proceedings, the pleading brought up before 
this Court was an entirely new pleading and, in our opinion, it 
should not have been allowed to be urged in second appeal. 


The learned Judge of this Court has held that where the in- 
tegrity of a mortgage is broken a mortgagor is not entitled to recover 
by way of redemption more than his share in the property. Mr. 
Aziz has contested this proposition of law and has cited, as an 
authority, the case of Shiam Saran y. Banarsi Das (*). In this 
case the question was never raised very specifically and no authorities 
were cited. Indeed, the opinion delivered in this judgment is con- 
trary to'the opinion expressed in this Court in Kallan Khan v. 
Maidan Khan (°), Munshi v. Daulat (°) and Zath-urentssa v. 
Maharaja Parbhu Narain Singh (¢). . Weare clearly of opinion 
that the learned Judge from whose judgment this appeal is, was 
perfectly right in holding that where the integrity of a mortgage is 
broken a mortgagor is not entitled to claim redemption of more 
than his own share. Briefly, the reason is this, that the integrity 
of a mortgage is necessary for the benefit of a mortgage alone and 
where that has been broken and a redemption has to be allowed, 
there is no equity in favour of one of the mortgagors to possess 


~ the remaining property, although the same is more than his own 


legitimate share. If a redemption of a larger share be allowed, the 
redeeming mortgagor will be in possession of his own share as the 
owner and will hold the remaining share as mortgagee, having been 
subrogated to the position of the original mortgagee. The co- 
mortgagor, who has so far not redeemed his share, will have to ask 


‘for redemption on payment and it is immaterial to him whether he 


goes toa co-mortgagor who has redeemed or to the original mort- 
gapee. In the circumstances, there is no reason why a co-mortgagor 
should have more than his own share. 


It has been next contended on behalf of the respondents that 
the fact that the remaining mortgagors are parties as defendants 
to the suit was a justification for decreeing the redemption of the 
entire property in favour of the plaintiffs. This proposition of law 
clearly goes counter to the case of Kallan Khan v. Mardan 
Khan (°) and Zatb-un-nissa v. Parbhu Narain (*). In all redemp- 
tion cases, which are properly framed, not only the redeeming co- 
sharers should be made parties but -also the mortgagors who have 
not so far joined in the suit for redemption. The necessity of 

(1) loaa] 20 A. L. J. R., 258. (2) [1905] I. L. R., 28 All., 15 

(4) [1906] I L. R, 29 All., 262, (4) [1917] 15 A. L. jR., 625. 5 
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impleading co-mortgagors is this that the share and the right to 
redeem of the plaintiff cannot be determined behind the back of - 
the non-redeeming mortgagors. It follows, therefore, that if the 
“argument for the respondents be sound, in every case of a properly 
framed redemption suit, the plaintiff - would be entitled to redeem 
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not only his own share but of the shares of his co-mortgagors whom MUHAMMAD 


he has made defendants. *This cannot be right. 


The result is that the appeal succeeds. We allow the appeal, 
set aside the decree of this Court and remand the suit through the 
lower appellate court to the court of first instance for determination 
of the share of the plaintiff in the two biswa share in question and 
the proportionate amount of the mortgage money that they must 
pay. The plaintiffs will not be allowed to redeem more than their 
legitimate shares. The appellants will have their costs of the pre- 
sent appeal, but the remaining costs will abide the-result. 


Appedl allowed. 
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DIP PRAKASH AND OTHERS (Objectors)v 
VEVSUS 


BOHRA DWARKA PRASAD AND ANOTHER 
(Decree-holders) .* 


Res jJudicata—Principle of, as applied to execution proceedings—Cioil 
Procedure Code, section 1I—Prourstons of, applicability of—Order in 
executson—Binding force of— Pavement’, meaning of, whether a build- 
ing. 

Where the decree-holders expressly applied to det the disputed 
pavement removed and the judgment-debtors had full notice that 
they had so applied and failed to raise any objections and the 
Court then ordered execution to issue and through its officer, the 
Amin, got its order carried into effect, Ae/d, that it must be 
deemed by necessary implication that the question of the pave- 
ment having been constructed in defiance of the injunction issued 
previously by the court was decided adversely to the objectors, 
for without deciding this matter execution could not possibly 
have been ordered. The judgment-debtors, therefore, were not 
entitled to come to court and ask for damages for the loss which 
they had suffered on account of such execution. 


It is true that section 11 of the Civil Procedure Code or any 
of its explanations, cannot in terms apply to an execution pro- 
ceedings because the question arises in the same suit and not in 
a second suit. But whep a point has once been expressly de- 
cided in the execution department, there can be no doubt what- 
soever that that deoision binds the parties in all subsequent 
proceedings. In case where a point has not been directly decided 
but is sach as must be deemed to have been necessarily decided 

* Ex, S. A. Nos 1844 Of 1924, 
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è 
before an order of execution was passed, the decision, has been 
held to have a similar binding force. ‘The binding force of such “ 
a judgment does not depend upon section 13, Act X.of 1877 but 


upon general principles of haw. Ram Kripal v.c Rup Kuari,’ 


(P.c.), I. L. R., 6 All., 629, Munguli Pershad Dichit v. Grija 
Kant Lahiri, I. L. R., 8 Cal., 51, Raja of Ranmad v.-Velusam 
Tevar, I. L. R., 48 In. App., 45, Dwarka Das v. Mohammad 
Ashfag-ullah, 1. L. R., 47 All, 86, Kahan “ngh v. Jagan Prasad, 
13 å. L. J. R., 162 and Steo Mangal v. Musammat Hulsa, 19 A. L. 
J. R., 954, referred to. 


A pavement which is practically level with the ground is not 
a building if ıt stands by itself and is not covered by any other 
construction, but if it is a part of an entire construction and is 
surrounded by walls on which a tin roof has been put, then it 
must be taken along with the entire construction of which it 
would obviously form a part. 


EXECUTION SECOND APPEAL from a decree of PANDIT RAJ 
RAJESHWAR SAHAI, Third Additional Subordinate Judge of Ali- 


S “garh, teyersing `a decree of PANDIT JAGDISHWAR NATH KAUL, 


“. Můnsif of Hathras. 


Sulaiman, J. 


Sir Tef Bahadur Sapiu and Katlas Nath Katju, for the appel- 
lants. -_ 


Surendro Nath Sen and Panna Lal, for the respondents. 
The following judgments were delivered :— 


SULAIMAN, J.—This is an appeal by the judgment-debtors 
arising out of an execution matter. The plaintiffs decree-holders 
obtained a decree from the appellate court on the 15th of December, 
1920 ordering the defendants to remove the walls and sheds which 
they had constructed on the disputed land, and for an injunction 
‘not to erect any building on the land’. The claim of the plaintiffs 
for other reliefs like joint possession was dismissed. On the 30th 
of April, 1923 the decree-holders put.in an.application for execution 
of the said decree complaining that the defendants, inspite of the 
aforesaid injunction, had constructed a pucca pavement and several 
walls and had put atin shed on the latter. In this application 
they expressly asked to execute the decree by demolition of the 
walls, the tin shed and the newly constructed pavement. Upon 
this, notice was issued to the judgment-debtors fixing the 30th of 
July, 1923. On this last mentioned date the judgment-debtors 
appeared and put ina written objection that the decree was not 
executable on the ground that the parties had compromised their 
dispute and the constructions had been made in pursuance of that 
compromise. In the objection there.was no suggestion that any of 
the constructions complained of were not in defiance of the injunc- 
tion. On the 18th of August, 1923 «the execution court, after 
hearing the evidence of the parties, held that no compromise had 
been proved and accordingly dismissed the objection.« No further 


A 


objections were filed by he judgment-debtors, and on the 27th of | 


~ 
d 


VOL. XXIV] `. - `. HIGH COURT - 93 


August, "1023 the court ordered that inasmuch as the judgment- CIVIL 

- debtors’ objections had been dismissed, process should be issued to isz: 
the Amin tô carry out the order of execution and report. Before, 

however, the order could be fully carried out, an order staying DIP 
further proceedings’ was passed on the 29th of August, 1923 be- Dri a 
cause a declaratory suit was instituted by the sons of the judgment- | BOHRA 
debtors. This last mentioned suit was dismissed on the 17th of aay ig 
December, 1923. On the 18th of December, 1923, on receipt of 

a report that the civil suit had been dismissed, the court ordered: Sw«/a:man, J. 
that the previous order, dated the 27th of August, 1923 should be 

carried out and the papers be sent to the Amin for compliance. In 

obedience to this order the Amin got the walls, the tin’shed and 

the pavement removed from the land. o. 


After this the judgment-debtors filed a set of objections com- 
plaining that the decree-holders had fraudulently and without any 
right got the pavement removed causing a loss, of Rs. .5,100 to 
them. They, therefore, prayed that the decrée-holders-might be 
ordered to get the pavement which they had got demolished: rebuilt +; 
or to pay Rs. 5,100 on account of the cost of its constructjofi-to -~ 
the objectors. The decree-holders replied that the construction of 
the pavement was contrary to the terms of the decree and further 
that the objectors had no right to raise this objection which ‘was 
barred by the principle of ves judicata and estoppel. They also 
disputed -the amount of the alleged loss. 


The execution court held that there was no bar of res judicata. 
It further held that the pavement was not a building within the 
meaning of the decree and that therefore the decree-holders had no 
right to get it removed. It accordingly ordered that the decree- 
holders should rebuild the pavement within four months otherwise 
they would be liable to pay Rs. 3,490-5-4 to the objectors. On 
appeal the learned Additional Subordinate Judge agreed with the 
first court that the objection was neither barred by res judicata 
nor by estoppel” He, however, held that the brick pavement of 
the floor was a building within the meaning of the term used in the 
decree. He accordingly allowed the appeal and dismissed the 
objection. 

On appeal by the judgment-debtors to this Court-it has been 
strongly urged before us that the pavement which is practically 
level with the ground, is not a building the contruction of which 
was prohibited by the injunction. If the pavement stands by itself 
and is not covered by any other construction, we would be inclined 
to accept the contention of thé learned advocate for the appellants 
that its construction was not intended to be prohibited. The object 
of the injunction was to keep the courtyard free from obstruction 
so that the utility of the shops abutting it should not be diminished. 
This object, is in no way defeated by making the floor of the 
courtyard pucca. On the other hand, if this pavement is a partof à 
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the entire construction and is surrounded by walls-ôn which a tin 
root has been put on, then it must be taken along with the entire 
Construction of which it would obviously form a part. The decree- 


holders then would be entitled to.get removed the entire construc- , 


tion as it stands. It is, however, unnecessary to go any more into 
the facts because Iam of opinion that this appeal should fail on 
legal grounds. ° 


When notice was issued to the judgment-debtors to show cause 
why execution should not proceed and the judgment-debtors appear- 
ed before the court, they had full notice of the decree-holders’ 
prayer for the removal of the disputed pavement. They had ample 
opportunity to object and urge that the construction of the pave- 
ment was not in contravention of the injunction. This objection 
they failed to raise- The objection which they did raise was 
disallowed and on the 27th of August, 1923 execution was ordered. 
Subsequently the proceedings were stayed because of another 
pending suit, but-when that suit was dismissed execution was ordered 


‘afresh. Process ,was issued to the Amin with specific instructions 


tv demolish the pavement along with the other constructions com- 
plained of. The Amin went to the spot and carried out the order. 
All this time the objectors,were sleeping. It was their duty to 
raise the objection, before it was too late, that the pavement should 
not be removed. The order directing execution by removal of the 
pavement was based on the assumption that the pavement was a 
building within the meaning of that term as used in the decree. 


Had the execution court been invited to consider and had it con- ; 


cluded that the pavement was not a building, it would never have 
ordered its removal. It must, therefore, be assumed that the 
question that this pavement was liable to be removed in execution 
of the decree was by necessary implication decided by the court 
against the judgment-debtors. They are, therefore, not entitled to 
come to court and ask for damages for the loss which they have 
suffered on account of such execution. 


It is true that section 11 of the Code of Civil- Procedure or any 
of its explanations, cannot in terms apply to an execution pro- 
ceeding because the question arises in the same suit and not in a 
second suit. But, as observed by their Lordships of the Privy 
Council in the case of Ram Kripal vy. Rup Kuari (*) an order 
in execution may be ‘as binding between the parties and those 
Claiming under them as an interlocutory judgment in a suit is bind- 
ing upon the parties and in every proceeding in that suit, or as a 
final judgment in a suit is binding upan them in carrying the judg- 
ment into execution. The binding’ force of such a judgnient does 
not depend upon section 13, Act X of 18%7 but upon, general prin- 
ciples of law. If it were not binding there would be no end to 


(a) [1883] I. L. R., 6 All, 629. as 
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litigation’. See also the Privy Council, case of Mungal Pershad 
Dichit v.Grifa Kant Lahiri (*). 


Where, therefore, a point has once been expressly decided in 
the execution department, there can be no doubt whatsoever that 
that decision binds the parties m all subsequent proceedings. In 
cases where a point has not been directly decided but is such as 
must be deemed to have been necessarily decided before an order 
of execution was passed, tfe decision has also been held to have a 
similar binding force. For instance, objections that the application 
is not in accordance with the law, or that itis barred by time or 
that the decree is not capable of execution or that the court has no 
jurisdiction to entertain the application or that the person applying 
for execution has not the right todo so, are objections, which if 
not raised before the execution is ordered, have been held in several 
cases to have been decided adversely to the objectors by the exe- 
cution order. Reference may be made to the recent case of Raja 
of Ramnad v. Velusamt Tevar (*) decided by their Lordships of 
the Privy Council. At page 48 LORD MOULTON ohserved: “ It 
was not only competent to the present respondents to bring the 
plea forward on that occasion, but it was incumbent on them to do so 
if they proposed to rely on it ”, though in that case such a plea was in 
fact brought forward and decided upon. See also the case of Dwarka 
Das v. Muhammad Ashfag-zllah (°) and the cases cited therein. 


On the other hand, in cases where the decretal amount is in 
dispute it has been held that a mere order directing execution does 
not imply a decision that the amount entered in the application for 
execution is necessarily correct, and it has been held that there is 
nothing to prevent the court at a subsequent stage from correcting 
the amount which the decree-holder is entitled to recover. In the 
case of Kaliun Singh v. Jagan Prasad (*) which was affirmed by 
a judgment in Letters Patent Appeal reported in I. L. R., 37 All, 
589, it was held that if a judgment-debtor does not take exception to 
the amount erroneously set forth in an application for the execution of 
the decree as being the sum due, he is not prevented from doing so 
on a subsequent application for the execution of the same decree. 
Similarly in the case of Sheo Mangal v. Musammat Hulsa (") the 
vendee decree-holder who was at least entitled to execute his decree 
for costs, had included a sum of Rs. 380-15-0 in his application. An 
order issuing process was made but before the order could be exe- 
cuted the vendee gave up his claim for Rs. 380-15-0 and applied to 
be allowed to retain the property. It was held that the order issu- 
ing process passed in favour of the decree-holders did not preclude 
them from saying that they were not entitled to recover the sum 
of Rs. 380-15-0 by way of execution but that they were entitled to 
the property itself. . It was pointed out that there was some amount 


(1) [r88r]-I. L. R., 8 Caf., 51. (2) [1920] I. L. R., 48 ae App., 45. 
(3) [1924] I: L. R., 47 All., 86. (4) [1914] 13 A. i: J. R., 162, 
2 (s) [1921] 19 A, L. J. R, 954 + 
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recoverable by execution, namely, the amount of costs, and, there- 
fore, the execution court had jurisdiction to order execution., The 
“mere fact thata larger amount was included in the application of 
the decree-holders did not necessarily imply that the court had 
decided that the waoe of that amaùnt was due and recoverable. ony 
by execution. is 
The learned advocate for the appellants has contended before 
us that the present case is analogous “to cases where property is 
delivered to a decree-holder in excess of the decree in which con- 


tingency the execution court always allows restitution. Had the. 


decree-holders in the present case merely asked for execution of 
their decree by demolition of constructions made in contravention 
of it, without specifying what coustructions they particularly wanted 
to be demolished, it might have been open to the judgment-debtors 
to come to the court if constru¢tions which had not been forbidden 
were also removed. But where the decree-holders expressly applied 


to get the disputed pavement removed and the judgment-debtors - 


had full notice that they had so applied and failed to raise any ob- 
jections,and thé court then ordered execution to issue and through 
its officer, the Amin, got its order carried. into effect, it must be 
deemed by necessary implication that the question of the pavement 
having been constructed in defiance of the injunction was decided 


adversely to the objectors, for without deciding this matter exe- 


cution could not possibly have been ordered. 


I am, therefore, of opinion that the objectors are prevented from 
now asking the court to reconsider the question and, holding that 
the buildings ought not to have been demolished, to award them 
damages. I would, therefore, dismiss the appeal. 


DANIELS, J.—I concur both in the order dismissing the appeal 
and in the reasons given by my learned brother for doing so - The 
rulings on the subject of res judicata as applied to execution pro- 
ceedings are not altogether consistent, and it is, in my opinion, 
unnecessary to express any opinion as to the decisions in Kalyan 
Singh y. Jagan Prasad (*) or Sheo Mangal y.Musammat Hulsa(*). 
In the present case the judgment-debtors were clearly bound, if 
they alleged that the construction of the sccalled pavement was 
not inconsistent with the decree, to take this objection when the 
judgment-debtors asked for its demolition. It would be contrary 
to all principles of justice to allow them deliberately to stand aside 
while the pavement was demolished by order of the court, and then, 
after the work was completed, to come forward and claim, as they 
now do, that it should be restored and they should be awarded 
damages. 


By THE COURT.—The appeal is dismissed with costs * including 


fees. e i 
: Appeal dismissed. 
oY ea I. L. R., 37 All., 589. ù 
2) [1921] 19 A. L. J. R., 954 
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Hmdu law—Alienation by father—Sale to discharge an antecedent debt— 
Preemption sutt—Debt discharged in other ways—Sale consideration K 
paid by preemptor applied by father to unnecessary purposes— Sale PHILLIMORE 





1925 





December, q 





not binding on joint family. SIR JOHN 
In order to discharge an antecedent debt a Hindu father M EDGE 

3 a R. AMEER 
executed a sale-dced of certain properties. The appellant sued ALI 


to pre-empt the sale. The suit was decreed and the sale const 

` deration was paid over to the vendor. By that time, however, 
the antecedent debt had already been discharged and the sale 
consideration was applied by the father to other purposes not 
beneficial to the family. On a suit by the sons to set- aside the 
sale and recover possession of the property sold, Ae/7, that they 
were not bound by the sale. 


APPEAL froma decree of the High Court of Judicature at 
Allahabad. 


B. Dube, for the appellant. 
The other side was not represented. 
The folowing judgment was delivered by 


Mr. AMEER ALI.—This is an er parte appeal from a decree of Atr. Aimee: 

the High Court at Allahabad, dated the 3rd July, 1922, and arises we 
out of a suit brought by the plaintiffs on the 14th September, 19109, 
‘for a declaration that a sale effected by their father, Harbans Singh, 
in 1906, in favour of one Dalip Singh, was not justified by any 
such necessity as would validate the transaction against the other 
members of the joint family of which Harbans Singh was the head. 
Dalip Singh’s interests have been acquired by the present appellant, 
Jawahir Singh. The Trial Judge held that the plaintiffs had not 
made out a sufficient case to invalidate the sale to Dalip Singh. He 
was also of opinion that the plamtiffs’ claims were barred hy the 
Statute of Limitation (Act IX of 1908) as Fateh Singh, their 
eldest brother, had attained majority long ago and had not questioned 
the sale. He accordingly dismissed the plaintiffs’ suit. 


On appeal to the High Court the learned Judges over-ruled 
the plea of limitation. They’ relied on the decisions of their own 
Court, Vigheswaray. Babayya (*) and Doraisami v. Saluvar (°), 
and differing from-the viw taken py the Madras High Court 
* P. C. A. No. 22 of 1924. 
(1) [1893] É L. R., 16 Mad,, 436, (2) [1912] I, L. Ry, 38 Mad., 118. Z 
e . 13 i 
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on which the Subordinate Judge had rested his judgment, *they held 
that the conduct of Fateh Singh, the eldest brother, did not affect 
the undoubted rights of the plaintiffs. They also held that, save 
and except Rs. 1,400, the defendant-appellant had failed to 
establish that the consideration for the transfer of the property to 
Dalip Singh was for any such necessity as would make the trans- 
action valid against the sons. They accordingly set aside the order 
of the First Court and made a decree in favour of the plaintiffs for 
recovery of the property in suit subject to their paying into Court 
within three months from the date of their decree, for the benefit 
of the defendant, Jawahir Singh, the sum of Rs. 1,400. They 
further directed that if payment should not be made within the 
prescribed period the suit should stand dismissed with costs 
throughout. 


From this decree Jawahir Singh has appealed to His Majesty 
in Council. The same contentions that were urged in the High 
Court have heen advanced before the Board. It becomes necessary, 
therefore, to set out some of the facts which have either been 
established or admitted in these proceedings. 

Harbans Singh, the father, at the time he sold the property to 
Dalip Singh, owned a moiety of the village of Shikohpur, in the 
District of Meerut. The property was admittedly ancestral, in 
which his sons were jointly entitled. The family consisted of him- 
self and three sons, the eldest of whom, Fateh Singh, is defendant 
No. 3. ~ 


Sometime in 1900 Harbans Singh became involved in debt, and ` 
he appears to haye executed a mortgage of the property in favour 
of three money-lenders, Girwar Singh and two others. In order to 
discharge this debt Harbans Singh entered into negotiations with 
one Udai Singh for the sale of the family property. A sale-deed 
was actually drawn up in his favour for a consideration of Rs. 13,000. . 
Thereupon Dalip Singh put forward a claim of pre-emption in res- 
pect of the property that was going to be sold. His right of pre- 
emption was based on the village custom which, being questioned, 
came before the Court and was judicially affirmed. The price of 
Rs. 13,000 was fixed for the joint family’s moiety. The pre-emption 
decree in favour of Dalip Singh bears date the 27th of August, 
1906. Dalip Singh, it is admitted, paid’ Rs. 13,000 to Harbans 
Singh, which he unquestionably appropriated to his own use. It 
further appears that whilst the pre-emption suit was proceeding 
the debt to Girwar Singh and the two other money-lenders was 
admittedly paid off. At the time of the pre-emption sale Harbans 
Singh executed a receipt for Rs. 13,000, dated the roth of Decem- 
ber, 1906, in favour of Dalip Singh, stating fhe particulars of the 
moneys received by him from Dalip Singh. 

As the learned Judges of the High Court point out, save and 
except the third item in the receipt relating toa ptomissory note 
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for Rs. 000, dated 30th March, 1904, executed by Harbans in 
favour of Dalip which, together with interest, amounted to Rs. 1,400 
it showed no consideration of an antecedent character so as to make 
it binding on the sons. With rcference to this part of the trans 
action the learned Judges say as follows :— 

“What we are concerned with is the position of Dalip Singh, 
who deliberately took it upon himself to thrust himself into this 
matter by asserting his claim to pre-empt the sale. He, there- 
fore, made himself liable for any legal consequences which might 
result from the fact that he was intermeddling with a sale con- 
tracted by a Hindu fathe: who had minor sons living jointly with 
him. He handed over Rs. 2,000 to Harbans Singh in cash on 
December roth, 1906. He arranged with certain other persons 
to pay Harbans Singh Rs. 5,000 more in cash and he gave Harbans 
Singh a mortgage of property of his own for Rs. 4,600, the 
consideration of which was set down as forming part of the 
Rs. 13,000 which he was bound to pay under the decree in the 
pre-emption suit. There remains only a small sum of Rs. 1,400 
which was set off against an antecedent debt, that is to say, 
apainst money previously advanced by Dalip Singh to Harbans 
Singh, not on the security of any alienation of joint family pro- 
perty in the hands of the latter, but on a simple promissory note. 
The date of this promissory note was more than 24 years prior 
to the execution of the 1eceipt of December 19th, 1906. ‘There 
seems no reason to doubt that there was eal disassociation in 
fact as well as in point of time between the two transactions.” 


It is contended that certain expressions used by their Lordships 
in the case of Sahu Ram Chandra v. Bhut Singh (°), that debts 
contracted by the father “in order to raise money to pay off an 
antecedent debt” support the view that in the present case the 
sale to Dalip Singh was to pay off an “ antecedent debt,” vrg., the 
money due to Girwar Singh and his associates. In their Lordships’ 
opinion the contention is wholly untenable; as the High Court 
point out, the debt to Girwar and others had already been paid off : 
and no portion of the Rs. 13,000 which Harbans Singh received 
from Dalip Singh was applied to its discharge. 

The doctrine of “ antecedent debt ”’ has been carried far enough; 
if the present contention is acceded to, it would mean that a con- 
tract for a loan which never was completed, to pay off a previous 
debt otherwise discharged, would become “ an antecedent debt”. 
The contention is, 6n the face of it, absurd. 

On the question of limitation their Lordships concur with the 
High Court. They are of opinion that there is no substance in 
this appeal and that it should be dismissed ; but without costs, as 
there is no appearance on behalf of the respondents, and their 
Lordships will humbly advise His Majesty accordingly. 

. i Appeal dismissed. 
Hy. S. L. Polak.—Solicitor for the appellant. 
° (1) [1917] L. R. 44 L A., 126 at 133. 
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MAHARAJ BAHADUR SINGH (Appellant) 
VEY mS 


SETH HUKUM CNAND AND OTHERS (Respondents) .“ 


LORD SHAW Religious endowment—Busldings already degicated to a whole community 


LORD* 


PHILLIMORE 


AMEER ALI 
' LORD 
SALVESEN 


‘Lord 
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—Adadstions thereto by members of a particular sect—Whether confers 
any exclusive right 
On the Parasnath Hill sacied to the Jain community as a 
whole, substantial additions had been made to the ancient build- 
Ings existing upon the temple by the members of the Swetambaras 
sect. Ona dispute arising between the members of that sect 
and those of the rival Digambari sect, eld that inasmuch, as 
the said ancient buildings had already been dedicated to the 
common use of both the sects, any improvements of or contri- 
bution to the common religious buildings confened no exclusive 
rights upon the members of the Swetambaras sect. 


CONSOLIDATED APPEALS from the High Court of Judicature 
at Patna. 


L. de Gruyther, K. C, Sir G. Lowndes, K. C. and B. Dube, for 
the appellant. 


A. M. Dunne, K. C., E. B. Ratkes and C. R. Jain, for the res- 
pondents. 


The following judgment was delivered by 


LORD PHILLIMORE.—The circumstances which have given rise 


to these consolidated appeals from the High Court at Patna are 
briefly as follows : 


The professors of the Jain religion have been for a very long 
period divided into two sections, the Swetambara (white-clothed) 
and the Digambara (clothed with the sky—an expression for the 
unclothed). 


. The division is so ancient that it is apparently uncertain whe- 
ther it took place some little time before or some little time after 
the Christian era. There is some suggestion in the papers before 
their Lordships that there are certain differences of doctrine, but 
the division is principally in matters of ritual and worship. Broadly 
speaking, the Swetambara, atter washing the sacred images, clothe 
them and decorate them before worship, while the Digambara 
remove all covering before they worship; and the ritual which is 
applied to the images, is also applied to certain sacred footprints. 

The Jains recognise 24 highly saintly personages—men who have 
attained salvation or Nirvana, who`are called Tirthankars (finders 
of the ford, across the river of death). These four and twenty are 
counted in many respects as higher thanethe gods or some of the 
gods in the Hindu Pantheon.” 

* P, C. A. No. 36 of 1921. : 


VOL. XXIV] PRIVY COUNCIL IOI 


Twenty of.them are believed to have attained Nirvana in the CIVIL 
present cycle’. of the world’s history, upon the Hill Parasnath in the 
district of Hazaribagh i in Bengal, with the result that the hill is 
held in reverence by Jains. The hill itself has some remarkable MAHARAJ 





1925 





natural features, and rises into seYeral peaks. Twenty spots appar- ee 
ently marked out by natural features, are believed to be places v. 
froní which the 20 Tirthankars quitted earth ; and at each of these SETH , 


H 
spots, a footprint of the Saint is worshipped. There is a small CHARD 


enclosure covered with a cupola, which at the present moment is 
made of white marble. These spots have been set apart from remote 
antiquity. The four remaining Tirthankars quitted earth in other 
parts of India In respect of them conventional spots have been 
since the year 1868 set apart and treated in a similar way. 


Upon the hill there are alsoa shrine to a lesser Saint called 
Gautama Swami, an important temple in one of the highest parts 
of the mountain—-called Jalmandil, certain platforms set apart for 
religious contemplation and two Dharamsalas or rest-houses for 
pilgrims The hill is much frequented by pilgrims, who take the 
24 shrines or tonks in regular order, worshipping at each. 


According to the tenets of the Digambara, this worship must 
be performed fasting, and the whole hill is so sacred that from the 
moment they set foot on it, they must abstain from any office of 
nature, even spitting. The Swetambara do not so limit themselves. 





Lora 
Philitmore 


For many years the Rajah.of Palgunj, in whose Zemindari the 
hill is, appears to have managed and kept in repair the temples and 
tonks and to have taken the offerings from the pilgrims. But in 
1872 the Swetambara made an agreement with the Rajah for an 
annual payment, and proceeded to take the offerings for themselves 
and to manage and keep in repair the sacred places. 


As time went on, differences in respect of their different mode of 
worship and the confusion resulting from different sets of pilgrims 
desiring to carry out their own ritual led to disputes between the 
two sections ; and proceedings were taken to havea “record of ` 
right” ander the Chhota Nagpur Tenancy Act of 1908 established. 
A Record of Rights was framed by the proper officer, and a table 
was drawn up in which the whole hill was described as “ private 
unculturable land,” and then 48 items described as house, temple, 
tonk or platform, were enumerated, and the following description 

~ was added : 


“Temple and dharamsala referred to in this Khata in which 
all the Jains have the right to stay and tọ make Puja (worship) 
without the permission or opposition on the part of any pemon.” 

Whether the words “ temple’? and “ dharamsala”’ referred only to 
the first two itemsor whether it was intended that the description 
should apply to all the 48 does not clearly appear. But whichever 
is the true construction, it was considered by the Swetambara to 
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be unfavourable to them, and accordingly the present, esuit was 

instituted on their behalf, impeaching the record and claiming 


“ (b) That it be declared that the defendants as also the whole 
Digambari sect of Jains have no right to worship in the temples 
on the Pareshnath Hill in Gadi Palgunj, Sub-District Giridih, 
District Hazaribagh, without permission ol the Sitambari sect 
of Jains and in a mode nol approved by them and that ‘they 
cannot occupy the Dharamsalas on the said Hull without similar 
permission. 


“(c) That an order be passed directing the correction of the 
entry in the Khas Khatian of Khewat No. 7 to the effect that 
the Digambari sect of Jains can worship in the temples on the 
Pareshnath Hill only with the permission of the Sitambari Jains 
and in a mode approved by them and can occupy the Dharam- 

` salas only with their permission.” 


When the case came on for trial, it was found there were 
31 edifices in dispute. Of these 5 (Numbers 26 to 30), which were 
structures or platforms for purposes of contemplation, were admitted 
to be exclusively devoted to the Swetambaras. In respect of the 
20 tonks dedicated to or commemorating the 20 Tirthankars who 
found Nirvana from the hill, and the shrine of Gautama Swami, 
the Subordinate Judge found that both sections of the Jains had 
an equal right of worship ; while with regard to the remaining 4 
tonks and the Jalmandil temple, he found that the Digambaras had 
no right to worship and could only do so with the permission of 
the Swetambaras ; and as to the Dharamsalas he decided that they 
belonged to the Swetambaras, and that the Digambaras could not 
use them except by permission 


He appended ` to his finding an observation about the “ usual 
practice ” as to which their Lordships will make a separate 
reference subsequently. 


Appeal and cross-appeal were brought from this decision, but 


„it was affirmed. And both parties have now appealed to His 


Majesty in Council. 


Much of the case turns upon disputed questions of fact; and 
upon all the important questions of. fact subject to one reservation, 
both Courts have come to the same conclusion, while nothing has 
been brought to their Lordships’ notice which would induce them 
to depart from their usual rule of accepting concurrent conclusions 
of fact. 


Taking now the case of the 20 tonks and the shtine of Gautama 
Swami, it is clear that they are of ancient date, and that the holi- 
ness of the sites may go back to a time anterior to the division into 
Swetambaras and Digambaras. i 


No doubt the Swetambaras being the richer sect have rebuilt 
or largely improved the present buildings. But if the ancient 
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puildigs were already dedicated to the common use of both sections, 
this contribution to the common religious buildings can create no 
exclusive right. Upon this short ground their Lordships think 
that the decision should stand. 


Now as regards the 4 tonks commemorating the Tirthankars 
who attained Nirvana from different places in India. As to these 
there is no ancient appropriation of site. They were marked out 
and built upon by members of the Swetambara section as late as 
1868. No doubt Digambaras as well as Swetambaras have worship- 
ped in them; but their Lordships agree with the Courts below 
that there is no evidence that they worshipped in them as of right. 
They may well have done so by permission of the Swetambaras, 
and there is nothing in the papers to show that this permission 
will not continue to be given, subject to such conditions as the 
prior claim of the Swetambaras may demand. 

It was’ urged before their Lordships that there was no legal 
appropriation of the site of these tonks; but counsel for the 
Digambaras, while urging this argument, requested their Lordships 
to decide no question of title with regard to the ownership of the 
hill, stating that there was a suit pending in India which involved 
this question. 

Confining themselves therefore to what appears in the papers 
in the present case, their Lordships would gather that at any rate 
there was no title in the Digambaras which could prevent the 
Swetambaras trom lawfully acquiring possession of the 4 sites. 

If the title be in the Rajah, there is quite sufficient evidence 
of a grant by him for his purpose. 

The only conflicting suggestion was that in some manner the 
whole hill had become vested in the whole Jain religious community 
or was held by the Rajah in trust for that purpose. 

Their Lordships neither affirm or disaffirm this contention ; but 
if it were proved, it would not in their opinion affect this case. 

The hill is said to be of an area of about 25 square miles, rough, 
and as stated in the record of rights, “ unculturable”’. 

Supposing it to be dedicated to the religion of the Jains, 
generally, it was still possible for the Swetambaras to appropriate 
these 4 sites, and the fact that they without interference built upon 
them is at this lapse of time sufficient evidence of appropriation. 


There remains for consideration the temple of Jalmandil. 
As to this it is admitted that in the central chamber the images 
oridols are those of the Swetambaras, and that 2 of the 4 side 
chambers are used to contain some of their paraphernalia of 
worship. The Swetambarag say that the other 2 chambers either 
are empty or are used as lumber rooms 


The Digambaras saye that their images were there and were 
worshipped there and have been “improperly removed by the 
Swetambards 
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It seems certain that the images were not there atethé time 
when the settlement officer made his inquiry with a view to the- 
record of right; and the view of the Subordinate Judge was that 
no consecrated images had ever been there. 


The High Court thought that the evidence of the one witness 
of respectability who said that he worshipped Digambara images 
in one of these rooms in 1909, was wofthy of credit, and that 


possibly the evidence might be reconciled by supposing that some `. 


of the Digambara images had been stored there for a time. 


\This is the only substantial point on which the two Courts 
differed ; but the Judges of the High Court thought that such user 
as they found which might well have been permissive, gave no title 
to the Digambaras ; and it is enough for their Lordships to say 
that they agree in this conclusion. 


As to the Dharamsalas, the Digambaras owing to their special 
ascetic tenets, have not found and will not find much need to use 
them. At the time when they were built, the sites had not been 
specially consecrated or otherwise appropriated. They were built 
by the Swetambaras, and both Courts have found that such user 
as the Digambaras have had ot them was by permission ot the 
Swetambaras. On the question of title, their Lordships need only 
refer to what they have said with regard to the 4 tonks. In this 
respect as in the others, the cross-appeal fails. 


Before parting with the appeal their Lordships have a further 
observation to make. 


‘When the learned Subordinate Judge was dealing with the 
history of the case, he laid considerable stress upon the fact that, 
possibly for reasons connected with their ascetic rules, the Digam- 
bara pilgrims usually began their cycle of visitation of the tonks 
earlier in the day than the Swetambaras, so that the covering and 
adornments put by the Swetambaras would usually remain un- 


— touched till the following morning. And he finished his judgment 


by saying : 
‘I find so far as the 20 tonks are concerned, one sect has no 
right to restrict the others as to its mode of worship, provided 
the usual practice referred to above is observed.”’ l 
In nis actual decree he made no reference to this proviso. He 
was subsequently prayed to amend his decree by inserting this 
proviso, and he refused. 


The Judges in the High Court agreed with this decision. 


Indeed, they thought that the practiee had not been as uniform as | 


it appeared to the Subordinate Judge to have betn. 


Before their Lordships great stress was laid .by counsel for 
the Swetambaras upon the necessity of either inserting this proviso 


~ 
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Their Lordships find themselves unable upon the materials be- 
fore them, to comply with this request. 


Nor do they think it“ necessary, as it was urged in the alter- 
native, to remit the case to the High Court, with directions to 
make some such regulation. 


If after or in the working out-of this judgment, there should 
be collision between the worship of the two sectiọns in the 20 tonks, 
or any difficulty should unhappily occur in the conduct ol orderly 
worship, such a matter could be regulated by competent local 
authority. 


Their Lordships will humbly recommend His Majesty that the 
appeal and cross-appeal should be dismissed with costs. 


Appeals dismissed. 
Hy. S. L. Polak — Solicitor for the appellant. 
W. W. Box & Co.—Solicitors for the respondents. 


ee te 


LAL CHAND MARWARI (Defendant) 
VUCTSUS : 
MAHANT RAMRUP GIR AND ANOTHER (Plaintiffs) .* 


Indian Evidence Act, sec. 108 — Person not heard of for a period of not 
less thun seven years— Presumption of death but not of time or date of 
acath—Onus of proof on person asserting. 


If a person has not been heard of for a period of not less than 
seven years, therc is a presumption of law that he 1s dead but 
at what time within that period he died is not a matter of 
presumption but of evidence and the onus of proving that the 
death took place at any particular time within the said period 
lies upon the person who claims aright to the establishment of 
which that fact 1s essential. Zn re Phene’s Trusts, 5 Ch., 139 and 
Rango Balaji v. Mudiyeppa, 1. L. R., 23 Bom., 296, referred to. 


Quaere: Whether limitation for suits brought by a Mahant of 

a Mutt to recover properties wrongfully alienated by his prede- 

cessol-in-ofice commences from the dates of the wrongful alicna- 

tions, or fiom the date of the final abandonment of office by that 
predecessor or from the date of the latter’s death. 

CONSOLIDATED APPEALS ‘from the High Court of Judicature 

at Patna, a 


L. de GinytherS K. Cand E. D. Raikes, for the appellant. 


A. M. Dunne, K. C. and W. Wallach, for the respondents. 
b * P. C.A. No. 34 of 1924. 
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The following judgment was delivered by . 


LORD BLANESBURGH.—These are consolidated appeals by the 
defendants in four out of eight suits instituted by one Ramrup Gir 
in the Court of the First Sub-Judge at Muzaffarpur on the 30th 
November, 1916. The suits were,brought on the allegation that 
the plaintiff, as the then Mahant of an asthal or math at Paprikhan 
Karan, was entitled to recover from the defendants different pro- 
perties, endowments of the math, then in their possession. These 
properties had, it was alleged, been alienated without warrant by 
Bhawan Gir, deceased, the immediate predecessor as mahant of the 
plaintiff. The suits, as they progressed, were amended by the 
joinder as co-plaintiffs of three persons to whom in consideration of 
their supplying funds for the conduct of the litigation Ramrup Gir 
had agreed to transfer when recovered certain portions of the pro- 
perties in question. Asso amended they were heard at length by 
the learned Subordinate Judge, and, on appeal, by the High Court 
at Patna, where many issues were raised and strenuously contested. 
Of these one only remains for determination by their Lordships, 
namely, the issue of limitation. The learned Trial Judge held that 
the suits were barred by statute. The High Court, on appeal, 
held that they were not, and made decrees for possession of the 
properties with mesne profits. It is against these decrees and on 
the ground that the suits should have been dismissed as being out 
of time that the present appeals have been brought and argued. 


The math in question has a considerable history. Itis a math 
of the Sanyasis who are celibate and have renounced the world. 
The properties in suit had been amongst its endowed properties 
for a period of nearly 150 years. They stood in the name of the 
mahant for the time being, but he had no right to alienate them 
otherwise than for necessity. The income from them at one time, 
at all events, amounted to Rs. 4,000 a year, appropriated not toa 
single deity, but for Puja of Siuji, the principal deity, for the 
Pujas of the other established deities of the math and in the 
entertainment of mendicants and ascetics. These matters, all in 
dispute in the Courts below, were not again raised in contest 
before the Board, and may now be taken to be accepted. 


In the year 1880 or shortly afterwards Bhawan Gir became 
mahant of this asthal or math. He had, as his elder Chela, the 
plaintiff Ramrup Gir, and, as his younger Chela, one Harihar Gir. 
Bhawan Gir was drunken, immoral and dissolute, and, as might 
be expected of such a person, profligate and extravagant. Portions 
of the endowed properties he mortgaged without justification by 
way of security for loans made to himself. Other portions equally 
without justification he purported to sell outright. The proceeds 
in every case were, it can hardly be doubted, spent ‘mainly, if not 
entirely, upon himself. The properties mortgaged have since 
been sold under decrees made in suits brought to enforce the 
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securities. And soit has come about that those properties now 
in dispute have all of them been in the exclusive possession of the 
defendants or their predecessors-in-title as for absolute interests 
for, periods exceedington the 30th November, 1916, in every ins- 
tance a term of 26 years of continuous duration. 


By 1888 Bhawan Gir had denuded himself and the math 
, of all-its endowed properéies. In March, 1892, he made the asthal 
over to the plaintiff, and, as the plaintiff recites ina deed of sale 
of the 15th June, 1917, left the place for good. And he has* 
never returned. He went on pilgrimage and Harihar Gir went 
with him. Some weeks later Harihar Gir came back alone and 
reported to the plaintiff that Bhawan Gir had died in his arms at 
Hardwar on the 27th April, 1892. 


The plaintiff accepted that statement. It was, of course, then 
greatly to his interest todo so. He had become mahant if it were 
true. It is, however, contrary to his interest now -to accept it. 
Indeed, if the fact be as stated, it is fatal to his present claims. 
Yet in his evidence in these suits—to his credit be it said—he has 
again declared his belief that Harihar Gir’s statement as to Bhawan 
Gir’s death at Hardwar in April 1892, is in accordance with fact. 
And his actions since the date of Harihar Gir’s return, if they be 
honest, have been consistent, and consistent only with a consistent 
belief that Bhawan Gir was dead. Almost at once he performed 
his Bhandara and Shadh, and he was himself instituted as mahant 
of the math and got Chudder and Pagree and was installed in the 
Gaddi. Three years later, that is to say, on the 16th April, 1895, 
with money found by others on terms analogous to those on which 
the funds for the present litigation have been obtained, he instituted 
a series of suits against the present defendants or their then pre- 
decessors-in-title to recover the properties on the allegation that 
he had on the death of Bhawan Gir ‘succeeded thereto as mahant. 
In those suits the plaintiff gave evidence to the effect just stated. 
Harihar Gir, too, was called as a witness, and he directly deposed 
to Bhawan Gir’s death in his_ presence on the date already given 
His statements at that date were of course highly interested. 
Moreover, it was essential to the plaintiff’s case then that they 
should be true. The learned Trial Judge, however, disbelieved 
them, accepting as preferable, and perhaps as true, a body ot 
evidence adduced by the then defendants—suspicious only because 
of its volume and circumstance—that Bhawan Gir was alive after 
April 1892: that indeed he had been seen alive in 1895 after 
action brought. For the reason therefore that the plaintiff had 
failed to establish the fact essential to the validity of his claim, 
namely,*that Bhawan Gir was dead when the suits were instituted, 
the Trial Judge by decrees, dated the 27th January, 1896, dismissed 
them all with- costs. The plaintiff appealed to the High Court, 
but the learned Judges of that Court, finding themselves unable’ on 
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the materials before them to review the Trial Judge’s finding on 
this issue of fact, by orders, dated the 30th November, 1897, 
dismissed the appeals. And so that litigation ended. Attention 
must be given to this last date It will be found that the plaintiff 
sets great store by it in these proceedings. 


The plaintiff in 1905 again performed the Bhandara of Bhawan 
Gir and was again installed in the Gaddi, although in his own view, 
as he stated in evidence in these suits that ceremony was neither 
essential to his institution nor redundant in its repetition. On the 
30th November, 1916, he instituted the present litigation. The 
date is significant. Required by Order VII, rule 1 (e) of the First 
Schedule to the Code to set forth in his plaint the facts constituting 
his cause of action, and when it arose, the plaintiff in each of the 
plaints alleges that the Judges of the High Court on the earlier 
proceedings had, on the 30th November, 1897, accepted the then 
defendant’s statement that the plaintiff's Guru, Mahant Bhawan 
Gir, was then alive: that no particulars regarding him had been 
known for seven years from the date of that judgment, and that 
it was necessary for the plaintiff to accept the 30th November, 
1904, as the date of death of his Guru when the cause of action 
accrued to him. His suits were in time—such is the implication 
of the allegation, and such-is his way of establishing it—in that 
they were commenced within twelve years toa day, from the 30th 
November, 1904. 


This view is undoubtedly mistaken. It would be fatal to the 
plaintiff if it were not. For his case on his chosen foundation 
fails upon the facts. It is not correct to say that the High Court 
in the earlier litigation found that Bhawan Gir was alive on the 
30th November, 1897. What that Court did find, affirming the 
Subordinate Judge, was that he had not been proved to be dead on 
the 16th April, 1895. The latest date at which anyone deposed 
to his being alive was a later date in the same year. And there is 
no evidence, either in that litigation—if it may be regarded—or in 
this that he has ever since been heard of. So far indeed as the 
present suits are concerned, the only testimony adduced, apart from 
that of Harihar Gir, is that he has been neither seen nor heard of 
since he left the math in March 1892. Putting the case therefore 
atits highest for the plaintiff—that is excluding altogether from 
consideration both Harihar Gir’s direct evidence of death and the 
plaintiff's belief in its truth—the position is that Bhawan Gir has 
not been seen or heard of since the year 1895. If so, on the 
principle set up by the plaintiff, he must be presumed to be dead 
by the end of 1902. Accordingly these suits commenced only in 
1916 are Clearly statute barred as against the defendants. - 


But the law really is that on the facts now assumed there is 
no presumption as to Bhawar Gir being dead either in 1902 or 
1904. There is only one presumption, and that is that* when these 
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suits were instituted in 1916 Bhawan Gir was no longer alive. 
There is no presumption at all as to when he died. That, like 
any other fact, isa matter of proof. And their Lordships would 
here observe that it strikes them as not a little remarkable that 
the theory on this point, on which the plaintiff's pleader hazards 
his whole case, is still so widely held, although it has so often been 
shown to be mistaken. The learned Judges of the High Court 
“have in these suits pointed’ out the plaintiff’s error. Yet, in another 
part of their judgment, if their Lordships are not mistaken, they 
have themselves unconsciously fallen into it. They have made 
a decree in the plaintiff's favour because they had, as they thought, 
no reliable evidence as to the date of Bhawan Gir’s death, and 
because in their judgment ıt was for the defendants to prove 
that date if they relied on it. Yet at the same time they have 
acceded to the plaintuff’s claim for mesne profits which, at all events 
as claimed, are those profits accruing three years prior to the ins- 
titution of the suits. This imports that Bhawan Gir was dead at 
that date. But if he was, then the same evidence showed that he 
had died many years before. The evidence, indeed, if regarded at 
all, required the Court not to allow mesne profits but to dismiss 
the suits altogether. 


Now upon this question there is, their Lordships are satisfied, 
no difference between the law of India as declared in the Evidence 
Act and the Law of England, Rango Balaji v. Mudtyeppa (°) and, 
searching for an explanation of this very persistent heresy, their 
Lordships find ıt in the words in which the rule both in India and 
in England is usually expressed. These words taken originally 
from Jv re Phene’s Trusts (*) run as follows :— 


“If a person has not been heard of for seven years, there is a 
presumption of law that he is dead: but at what time within that 
period he died is not a matter of presumption but of evidence 
and the onus of proving that the death took place at any parti- 
cular time within the seven years lies upon the person who claims 
aright to the establishment of which that fact is essential.” 


Following these words, it is constantly assumed—-not perhaps 
unnaturally—that where the period of disappearance exceeds seven 
years, death, which may not be presumed at any time during the period 
of seven years, may be presumed to have taken place at its close. 
This of course is not so. The presumption is the same if the period 
exceeds seven years. The period is one and continuous, though 
it may be divisible into three or even four periods of seven years. 
Probably the true rule would be Jess liable to be missed, and would 
itself be stated more accurately, if, instead of speaking of a person 
who had’ not been heard of for seven years, it described the period 
of disappearance as one “‘af not less than seven years”. 

: (1) [1898] I. L. R. 23 Bom., 296. 
e (2) [1877] 5 Ch. Div., 139, 
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CIVIL To resume, however. It is manifest that the attempte made by 
oF the plaintiff in his plaint to comply with Order VII, rule 1 (e) and 
set forth the date when his cause of action arose has failed him on 
rn CHAND the facts. -The result is to disclose, so far as he is concerned, a 
“nm Very serious position. It is nfade plain by the plaint that as 
MAHANT against him the defendants had at the institution of the suits been 
RAMRUP by themselves and their predecessors in adverse possession of the 
properties in question for more than 12 years—in point of fact 
Lord since 1895 at least when the earlier litigation against them was 
Blanesburgh Commenced by the plaintiff, and which is the last year in which 
anyone proposes that Bhawan Gir was seen alive. The plaint itself 
accordingly discloses a state of things to which section 144 of the 
Limitation Act is applicable. In such circumstances it may well 
be that itis the obligation of the plaintiff by the law of India as 
it is by the law of England to satisfy the Court that his action is 
not barred by lapse of time. See as to India Rajah Sahib Perlad 
Sain v. Maharajah Rajender Kishore Singh C), Mahomed Ibra- 
him v. Morrison (°), as to England :—‘ There is no doubt,” said 
the Court of Queen’s Bench in Doc v. Nepean (*), “ that the lessor 

of the plaintiff must recover by the strength of his own title and . 
in order todo so must prove that he had a right to enter on the 
lands sought to be recovered within twenty years before ejection 

brought.” j 


To all of which may be added the comment by LORD JUSTICE 
GIFFARD on Da v. Nepean (*) that the onus of proving death of 
any person at any particular period must rest with the person to 
whose title that fact is essential. Zn re Phene’s Trusts, ubi supra at 
pp. 151-2. 

On this footing therefore the plaintiff here would fail in the 
absence of evidence of the death of Bhawan Gir within twelve years 
before the institution of the suits. 


But it is unnecessary in the state of the evidence in this case tot z 
proceed upon any such strict view of the plaintiff's position. He- 
has himself, and in these suits, supplied affirmative evidence, whigh 
their Lordships cannot disregard. Harihar Gir was called ag% 
witness on his behalf. In his evidence in chief he solemnly deposed 
that Bhawan Gir died in his presence at Hardwar in April 1892. 
In cross-examination he added that he himself performed his funeral 
ceremonies, and that if anybody said that he did not die in April 
1892, it would be false. And by way of confirmation the plaintiff 
stated in his evidence, as their Lordships have already observed, that 
he himself believed that Harihar Gir was telling the truth in this 
matter, while, as has also been shown, his own actions and claims 
ever since have alone been consistent with that belief. ° 


To their Lordships it seems impessible that-such evidence 


(1) [1869] 12 Moore (Ind.), 334, 337. (2) [1878] § Cal., Iil 
(3) 5B. & Ad., 94. j 
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adduced By the plaintiff himself, fatal as it is to his case, can be 
ignored. They are not blind to the difficulty. They do not forget 
the wealth of circumstantial evidence to the effect that Bhawan 
Gir was alive as late as 1895 adduced by the defendants: or their 
predecessors-in-title in the earlier litigation, and then accepted and 
acted upon by the Trial Judge to the plaintiff’s undoing. They do 
not forget that at that tim¢ such evidence was vital to the defence, 
nor do they fail to note the absence now of any counterpart to it 
when the lapse of time has made it to the highest interest of 
‘the defendants to accept the plamtiff’s story that Bhawan Gir 
has been dead all these years. Their Lordships bear all this in 
mind, and see no occasion to commend these highly sophisticated 
tactics of the defendants. But they find it impossible to ignore 
the consistent attitude of the plaintiff, supported now by uncon- 
tradicted direct evidence of death and a wealth of concurring 
testimony to the effect that since Bhawan Gir abandoned the 
math in 1892 with Harihar Gir, he has not been seen or heard 
of. If these suits were being brought against defendants neither 
parties nor privies to the earlier litigation, there could, in their 
Lordships’ view, have been noj question that the evidence now 
adduced on behalf of the plaintiff would have been completely 
destructive of his case. Is the position of the defendants so 
compromised by their attitude in the earlier litigation that they are 


_ in effect estopped from deriving benefit from the plaintiff’s evidence 


self and adduced on his behalf. 


of death even if it now by reason of the lapse of time has gained 
so greatly in force? Itis of course hard upon the plaintiff that 
evidence rejected in 1895, when it would have helped him, should 
now be accepted when it hurts him On the other hand, it must 
be remembered that the complete disappearance down to the present 
time of Bhawan Gir and the now disinterested character of the 
evidence adds to the plaintiff's story of his death a strength from 
external circumstances altogether lacking in 1895. Moreover, to 


tignore the evidence altogether would be to fly in the face of the 


“Statute. 


“The difficulty of the plaintiffs present position in this matter 
was not, it would seem, at all appreciated in the Courts below Das, 
J. in the High Court, for instance, proceeded upon the footing that 
his evidence on this point was adduced only in the earlier proceed- 
ings, and the learned Judge disposed of the point :— 


‘It is quite true that it was the plaintiff’s case in the suit which 
he instituted in 1895 that Bhawan Gir died on the 15th Baisak, 
1299 but that case was not accepted by the Courts.”’ 


That is all. To the evidence in the present suit the learned 
Judge makes no allugion It 1s that evidence which their Lordships 
find themselves’ unable to ignore. The plaintiff must, as it seems 
to them, take,the consequences of solemn testimony given by him- 
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CIVIL This disposes of the case, and it is unnecessary for their Lord- 
ships to deal with the important and difficult question whether here 
the statute did not commence to run in favour of the defendants 
Bene D from the'dates of the wrongful ,alienations of the properties or at 
Bed all events from the date of his final abandonment of his office by 
MAHANT Bhawan Gir and not only from his death. Whether, in other words, 
RAMRUP the case is governed by the decisions ef which Damodar Das v. 
Lakhan Das (*) may be taken as the leading authority: or by the 
es oe F line of authority of which Vidya Varuthi Thirtha v. Balusami 
REUOEE Ayyar (°) may be taken as typical. Their Lordships, while not 
pronouncing upon it, have given very careful consideration to this 
interesting and difficult question. Upon it they say no more than 
this, that they must not be taken to accept the view with reference 
to it propounded by the High Court. So far as they are concerned 

the question remains entirely open to be determined when it arises. 


For fhe reasons above given, however, they are of opinion that 
the decree of the High Court should be recalled and that of the 
Trial Judge restored, and they will humbly advise His Majesty 
accordingly. The respondents must pay to the appellants their 
costs before the Board and in the High Court. - 


Watkins and Hunter.—Solicitors for the appellant. 


Hy. S. L. Polak.—Solicitor for the respondents 


[4V. B —This affirms the rule laid down by the Full Bench in Mohammad Sharif 
v. Bande Aly, [1911] 8 A. L. J., 1052, 34 All , 36—ED.—A. D. J.] 


(1) [1910] 37 I. A., 147. (2) [1921] 44 Mad., 831. 
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Criminal Procedure Code (as amended in 1923), Sections 133 ande FF 
(a)—Procedings under—Old and long standing construchons— When 
nol intended to be made applicable*to cases of. 


On a complaint lodged against the applicant allegıng that he 
had encroached a portion of a public road by building his house, 
the trying Magistrate ordered the Qanungo to make a report after 
inspecting the locality. In his report the Qanungo admitted 
that a well, which was in line with applicant’s house, had been 
built some 15 or 16 yeats before and that the foundations of the 
walls that were being raised by the applicant were old, but, he 
was of opinion, that a portion of the ayplicant’s hdéuse as well 
as the well covered a portion of theepublic road. Subsequently, 
in reply to a question pit by the Magistrate under section 139(a) 
of the Code, as to whether he denied the existenee of the public 

e ? * Cr. Ref. No. 298 of 1925. j 
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rigitt in respect of the road, the applicant stated that the land CRIMINAL 
covered by his house was never a part of the public road. After igas 
several adjournments, the Court deputed the Naib-Tahsildar to a 
visit the spot and make a report. The Naib-Tahsildar relying GHURAHU 


on the settlement map, {ound that no encroachment had been Das 
made by the applicant. The Magistrate, however, ultimately sy pee AJ 
accepted the report of the Qanungo and ordered the applicant to DAS 
remove that portion ôf his -house which obstructed the public 
road. i 

Held, in Reference, that the Magistrate’s order should be set 
aside. 


Section 133 of the Criminal Procedure Code is not intended 
to be employed to avoid the necessity of filing a civil suit in 
1egard to a construction which has been in existence for 15 yeas. 


CRIMINAL REFERENCE by T. N. MULLA ESQ., Sessions Judge 
of Gorakhpur. 


Kamla Kant Varma, for the applicant. 
Haribans Sahat, for the opposite party. 
The following is the Referring Order :— 


This application arises out of proceedings taken by a first 

* class Magistrate under section 133 of the Criminal Procedure 
Code. The basis of the proceedings was a complaint, dated the 
2gth of March, 1923, and the final order, which is the subject of 
the present revision, was passed on the 22nd of April, 1925. 
The applicant resides in village Kumdri. The house in which 
he lives and a well which he owns are situated by the side of a 
public road running between Gorakhpur and Bans: which passes 
through this village. In the complaint 1efeired to above it was 
alleged that the applicant was building his house and in doing 
so had encroached on a portion of the public road. The first 
step taken on this complaint was that the Qanungo was ordered 
i to make a report after inspection of the locality. The Qanungo 
nP visited the spot and alter making some measurements reported 


tary, y 
t 


that a portion of the applicant’s house as well as his well near 


4.by covered a portion of the publicioad. It was admitted in this 


the applicant were old. The applicant filed objections to this 
1eport challenging the measurements made by the Qanungo and 
alleging that the encroachment had ieally been made by the 
tenants who had their fields on the other side of the road. ‘The 
Qanungo was examined as a witness on behalf of the complainant 
and the case was then postponed for recording the evidence of 
parties. After five adjournments the matter was again taken up 
on the zath of September, 1923. On this date the learned 
Magistrale proceeded under section 139(@) of the Code to ques- 
tion the applieant as to whether he denied the existence of the 
public right in respec? of the road. On the isth of September, 
1923, the ‘applicant answered the question by stating that the 
land covered by his house was never a pait of the public road, 
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CRIMINAL The parties were then ordered to produce their evidence and - 


after two adjournments the learned Magistrate decided to inspect 


1945 the locality himself. It appears that he was unable to carry 
GHURAHU out his intention until the 316th of April, 1924, when a fresh 
Das application was made on behat{ of the complainant praying for 
fe further steps being taken in the mattér. The parties were again 
dia Shani asked to produce their evidence which was ultimately recorded 


after some more adjournments. The nfatter was then argued and 
in tiie course of the arguments the learned Magistrate again felt 
ihe necessity of an inspection of the locality by some responsible 
officer. He, therefore, deputed the Naib-Tahsildar to make a 
report after inspecting the locality. The Naib-Tahsildar found - 
that no encroachment had been made by the applicant and 
reported accordingly. The learned Magistrate recorded the evi- 
dence of the Naib-Tahsildar on the 21st of October, 1924, and 
again made up his mind to make a personal inspection of the 
locality. But for some reason ot other he could not make the 
inspection, and on the roth of April, r92s, ordered that the matter 
should come up before him for final decision on the 22nd of 
April, 1925. On this date he accepted the report made by the 
Qanungo and ordered the applicant to remove a portion of his 
house which constituted an encroachment on the road. Hence 
the present application for revision. 


Having carefully perused the record, I am of the opinion that 
the order of the learned Magistrate must be set aside on the 
merits as well as on the ground of illegality. Dealing first with 
the merits of the case I find that the learned Magistrate had 

two contradictory reports before him, ohe made by the Qanungo 
and the other by the Naib-Tahsildar. He has accepted the 
Qanungo’s report without sufficient reasons, The Qanungo admits 
in his statement that the applicant’s well is I5 or 16 years’ old 
and that his house is in a line with the well. He admits further 
that the foundations of the walls that were being raised by the 
applicant were old. It is further clear from ihe settlement map 
prepared by the Survey Officer that the applicant’s house and his 
well stand in a line with each other and are beyond the limits 
of the road. The only reason given by the Qanungo for rejecting 
the settlement map is that it was probably wrongly prepared on ` - 
the basis of some entries made by the patwari who was in 
collusion with the applicant. ‘There is absolutely nothing on 
the record to show thatthere was any justification for the surmise - 
made by the Qanungo. It appears further from the Qanungo’s 
own Statement that the measurements made by him wete not 

based on any permanent landmarks. When asked in cross- 
examination to state what permanent landmarks he had chosen 
for making his measurements, he failed to mention any. On 
the other hand, the Naib-Tahsildar relied on the settlement map 

4 and based his measurements on ike permanent landmark of the 

weil which was admittedly built 15 or 16 years ago. Under the 

circumstances I fail to see the gronds on whieh the learned 

Magistrate accepted the” measuremenis of the’ Qanungo and , 

rejected those of the Naib-Tahsildar, ° 

e, i = N 
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‘Turning now to the legal aspect of the case I find, as stated 
above, that the learned Magistrate proceeded under section 139 
i(a) of the Code to question the applicant as to the existence of 
the public right. ‘The applicant alleged in answer to that question 
that the land covered by his house and well was never a part of 
the public 10ad. This denial was supported by the evidence of 
the Naib-Tahsildar who had made a personal inspection of the 
locality. It is clea», therefore, that the denial'of the applicant 
was supported by reliable evidence within the meaning of clause 
(ii) of section 139 (a). Under the circumstances the Magistrate 
was, in my opinion, bound to stay the proceedings until the 
matter was decided by a competent Civil Court. . 


Another legal ground on which, in my opinion, the proceedings 
must be quashed is that the provisions of section 133, Criminal 
Procedure Code do not apply to the facts disclosed in the pre- 
sent case. Granting for the purposes of argument that the 
Qanungo’s report ıs correct, the fact remains that- the encroach. 
ment, if any, was made long ago. I base this finding on the 
admissions of the Qanungo himself to the effect that the well 
is rg or 16 years old, that the house is in a line with the 
well and that the lower portion of the walls, that were being 
raised by the applicant, up to a height of about three cubits, is 
old. The powers given to Magistrates under Chapter X of the 
Criminal Procedure Code for dealing with cases of pubiic nuisance 
do not, in my opinion, supplant the provisions of the civil law 
and do not justity an interference in the chse of old and long 
standing encroachments. 

On the grounds mentioned above I think the proceedings 
should be quashed and I, therefore, submit the record of the case 
to the Hon’ble High Court with the recommendation that the 
order, dated the 22nd of April, 1925, directing the applicant to 
remove a portion of his house, should be set aside. -The learned 
Magistiate who passed the order has left the district on leave 
and his explanation is not therefore being submitted with the 
record. 

> The following judgment was delivered by 


DANIELS, J.—This is a reference by the learned Sessions Judge 
of Gorakhpur asking this Court to set aside an order passed under 
section 133 of the Code of Criminal Procedure in regard to an 
alleged obstruction on a‘ public road. The learned Sessions Judge 
has given good reasons for‘setting aside the order. In the first 
place, even on the finding of the Magistrate, the alleged obstruction 
is at least fifteen or sixteen years old. Section 133 is not intended 
to be employed to avoid the necessity of filing a civil suit in regard 
to a construction which has been in existence for fifteen years. In 
the second place, the Naib-Tahsildar who inspected the spot found 
that there was no obstruction, and his report is supported by the 
settlement map. The reasens given by the Magistrate for accepting 
the Qanungo’s“report in preference *to that of his superior officer 
which is supported by the settlement record are extremely flimsy. 
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As regards section 139A, Iam not sure that the learned Sessions ` 
Judge has correctly interpreted the law. The defendant did not 
deny the existence of a public road at that place; he merely denied 
that he had encroached upon it. The other two reasons given by 
the learned Sessions Judge arc, however, amply sufficient to justify 
the Magistrate’s order being set aside, and I sct it aside accordingly. 


e Order set astde. 


BAKHTAWAR (Defendant) 
VETSHS 
SUNDER LAL AND OTHERS (Plaintiffs) .* 


Registration Act, section 17 (b)—Provisions of— Document merely reciting 
the fact of a bona fide family setticment— When registration unnecessary 
—Adnusstbiltly of, as curdence—Transfer of Property Ad—Inapiplica- 
bility of. 

Held (fer SULAIMAN, J.): - 


Division of property by way of family settlement does not 
amount to a transfer by one party to the other, nor does any 
party to such settlement derive title through the other. The 
settlement merely recognises the right of the other party and 
accepts it in part. Not being a transfer, gift or exchange from 
one party to the other, the transaction does not fall under any 
of the sections of the Transfer of Property Act which requile 
registration. 


Even in the absence of a registered document, it is open to 
either party to a family settlement to prove that there had been 
a family settlement which was acted upon. 


If the compiomise 1s reduced to writing, then, if that docu- 
ment is used as a document of title purporting to create or 
declare rights in immovable property worth more than Rs. 100, 
the deed would require registration; but, if the document does 
not purport to be a document of title creating or declaring such 
right but contains a mere recital of a previous settlement arrived 
at between the parties, the document may be used in evidence 
in ploof of that previous settlement, even though not registered. 


After the death of S, B, who was the grand-nephew of D, 
applied to the revenue court claiming to be the heir and to be 
entitled to have mutation of all the property which had belonged 
to D, and, turthe:, putting lorward a title by saying that Shad 
adopted him to her husband D. This claim was opposed by D’s 
daughter, AK, who presented to .the court a document described 
as ` darkhast razinama’ which recited that the two parties, B and 
Š, had already composed thei: differences 1egarding the* property 
and had come to an arrangement betyeen E as to how’ 
the propeity should be divided. mi 

7 * 5. A. No. 1528 of 1933. . 
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Held, that as the document did not purport to create, assign, 
limit, extinguish or declare within the meaning of these expres- 
sions as used in section 17 (b) of the Registration Act, it was 
not necessary to have it registered. 


Satrohan Lal v. Nageshwak Prasad, 19 O. C., 75 and Baldev 
Singh v. Udal Singh, 18 A. L. J. R., followed. 


SECOND APPEAL frem a decree of P. C. PLOWDEN ESQ., 


District Judge of Meerut, confirming a decree of PANDIT Raj 
RAJESHWARI SAHAI, Subordinate Judge. 


Ambika Prasad (N. C. Vaish with him), for the appellant. 
The respondents were not represented. 


The following is the Referring Order -— 


SULAIMAN, J.—I think this is a fit case to be referred toa 
Bench of two Judges. The learned Judge begins his judgment 
by saying that this is rather a dificult case and he had had to 
look up numerous rulings which were cited before him. 


The main question in the case was whether the compromise 
arrived at in 1909 between Musammat Kamli, the mother of the 
plaintiffs, and Bakhtawar, the defendant, was in the nature of a 
family settlement or not. The learned Judge has to my mind 
unnecessarily gone into the question whether the defendant has 
or has not proved in this case the validity of his adoption. 
There was no issue framed ın the first court and the defendant 
was not called upon to lead evidence on that point. The ques- 
tion ot adoption was irrelevant, the main question being whether 
in 1909 there was a dona fide dispute about the alleged adoption 
and whether Musammat Kamli believed that- she had a rival 
claimant to meet and thought it desirable to settle the dispute 
with him rather than to carry ona long continued litigation. 
Having found that the oral evidence adduced by the defendant 
lo prove his adoption was not satisfactory and having come to 
the conclusion that the application mentioning the compromise 
filed in the revenue court was inadmissible for want of iegistra- 
tion, he has been torced to record a finding that it was not 
reasonable for Musammat Kamli to have given away’ the rights 
ot her children to an outsider. He has not considered whether 
even if for want of registration the application were inadmissible, 
the recital in it is or is not admissible for purposes of proving 
her admission of the adoption. At one place he has also 
remarked: “I have already held that there is not sufficient 
oral evidence to prove that the compromise was a dona fide 
transaction”, but in the previous portion of his judgment he 
nowhere 1ecorded any such- express finding. If the Bench is of 
opinion that the case is-concluded by findings of fact then the 
question of law would not arise, otherwise the question which 
has to be considered. ıs whether the application made to the 
revenue court which refers to a compromise between the parties is 
inadmissible in evidence because it is an unregistered document. 
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There can be no doubt that there are conilicting eulings on 
this point some of `which are not easily reconcilable. If the 
matter were wholly res integra I would have no hesitation in 
holding (1) that division of property by way of family šettle- 
ment does not amount to a transfer by one party to the other, nor 
does any party to such settlement derive title through the other. 
The settlement merely recognises the right of the other party 
and accepts itin part. Not being wtransfer, gift or exchange 
from onc party to the other, the transaction does not {fall under 
any of the sections of the Transfer of Property Act which require 
registration; (2) that even in the absence ‘of a registered docu- 
ment itis open to either party to the family settlement to 
prove that there had been a family settlement which was acted 
upon ; (3) that if the compromise is reduced to writing then if 
that document is used as a document of title purporting to 
create ot declare rights in immovable property worth more than 
Rs. 100, the deed would require registration; but (4) that if the 
document does not purport to be a document, of ticle creating or 
declaring such right but contains a mere recital of a previous 
settlement arrived at between the parties, the document may be 
used in evidence in proof of that previous settlement, even 
though not registered. 


I feel, however, that I would not be justified in acting on these 
propositions in face of considerable conflict of opinion which 
exists on the subject. That there is such a conflict admits of 
no doubt. / 


Leaving aside cases which were decided prior to March 1916 
which are referred to in the Full Bench case of /agrani v. Bishe- 
shar Dube, I. L. R., 38 All., 366, the learned Judges who formed 
the Full Bench themselves were not unanimous on the rules of 
law which should be adopted. RICHARDS, C.J., at page 373, 


remarked : “ It is said that the transaction in the present case. 


was a family arrangement’ and it is urged that documents 


connected with ‘ family arrangements’ need never be registered. 


I think that there is no justification for such proposition. Docu- 
ments which disclose family arrangements’ and which at ‘the 


same time purport or operate’ to create, declare, assign, limit, on 


extinguish, etc., must be registered, just as much as any other 
documents unconnected with ‘family arrangements’ ”. He 
took the view that none of the cases in which their Lordships of the 
Privy Council had considered the ‘ family arrangements ’ could 
be used as authorities for the proposition that such documents 
were exempted from the provisions of the Registration Act. 
TUDBALL, J., at page.37s, also remarked: ‘“‘If this document 
were one which purported or operated to extinguish the plaintiff’s 
title, registration thereof would, in my opinion, be compulsory.” 
And at page 376 he further remaiked: ‘Where a family 
settlement dona fide and free of fraud is made and acted-upon by 
all the parties, even though -a full and proper document be not 
duly executed and registefed, the courts have refused to go be- 
hind it.” RAFIQUE, J., at page 378, held: *“ Tf a compromise 
has been validly made and acted upon, it must be given effect 
bd ` 


es 
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to.”® He was of opinion that if the compromise filed before a CIVIL 

revenue court was merely an intimation of the faci of a com- iga 

promise already made and nothing more, then the question of L Í 

the admissibility of the document was irrelevant ; but that the BAKHTAWAR 

previous compromise itself Should have been in writing and Ue ` 
= T ‘ SUNDER 

registered. ” (p. 379) LAL 





The matter has come up recently before a Bench consisting of 
PIGGOTT and KANHAIYA LAL, JJ., in the case of Baldeo Singh Sutamman, J. 
v. Udal Singh, 18 A. L. J. R., 877, where also the learned Judges 
did not take exactly the same view. KANHAIYA LAL, J. was of 
opinion that a petition which contained nothing more than a 
recital of the oral settlement effected out of court and did not by 
itself purport to create, assign or declare any rights in immov- 
able property did not require to be registered. PIGGOTT, J. 
held-that if the entire settlement were reduced to writing, the 
provisions of the Registration Act and possibly also those of 
section g1 of the Indian Evidence Act would come, into force. 
He, however, held that in that particular case the settlement had 
not been reduced to writing in its entirety. 

I accordingly refer this case to a Bench of two Judges. 

The following judgments were delivered :— 


LINDSAY, J.—After hearmg arguments in this case lam of Lindsay, J. 

opinion that the appellant is entitled to succeed. Fhe whole ques- 

tion turns on the document, dated the oth of January, 1909 which 

was presented in the revenue court. It appears that this document 

was presented after the death of one Mst. Surjaiti who was the - ` 
widow of Dungar. When Mst. Surjaiti died, Bakhtawar, who is 

the grand-nephew of Dungar, seems to have applied to the revenue 

court claiming to be the heir and to be entitled to have mutation of 

all the property which had belonged to Dungar, and it further 

appears that he was putting forward a title by saying that Must. 

Surjaiti had adopted him to her husband Dungar. 


The claim in the revenue court was opposed by Dungar’s 
daughter, Mst. Kamli, and on the date above mentioned we find that 
a petition was presented to the court which is described as darkhast 
rastnama. This document recited that the two parties, namely, 
Bakhtawar and Mst. Kamli, had already composed their differences 
regarding the property and had come toan arrangement between 
themselves by which Mst. Kamli’s name was to be entered in 
` respect of 7 bighas 12 biswas odd whilst Bakhtawar’s name was 
to be entered in respect of the rest of the property amounting to 
7 bighas 2 biswas odd. The petition describes Bakhtawar as the 
adopted son of Mst. Surjaita. . 


é 


It is not disputed „that the.entries have remained in this way 
ever since the mutation court made an order upon this petition. 
I am of opinion that this petition is evidence of a previously arrang- 
ed family settlement arrived at between Bakhtawar and Mst. 
Kamli, and the true view of the transaction appears to me to be ° 
9 


l 
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CIVIL that there was no transfer by one party to the other, nor was there 
any creation of a fresh title. Bakhtawar was setting himself up as 
the adopted son whilst Mst. Kamli was opposing him in her 
BAKHTAWAR character as daughter and heir,of the deceased Dungar. It is 
SUNDER reasonable to assume that there was a- bona fide dispute between 
LAL the parties which was eventually composed, each party recognising 
Lindsay, z. 90 antecedent title in the other. In thiswiew of the circumstances 
I am of opinion that there was no necessity to have this petition 
registered. It does not, in my opinion, purport to create, assign, 
limit, extinguish or declare within the meaning of these expressions 
as used in section 17 (%) of the Registration Act. It is merely a 
recital of fact by which the court is informed that the parties have 
come toan arrangement. The whole question raised here has been 
discussed by me in a ruling which will be found in Sazsohan Lal 
y. Nageshwar Prasad (*). JThave nothing to add to or subtract 
from what I said on that occasion. I need only say further that 
this ruling was cited in a Bench decision, Baldéo Singh v. Udal 
Singh (°). I would, therefore, allow this appeal and setting aside.the 
decrees of both the courts below dismiss the plaintiffs’ suit with 
costs in all courts including in this Court fecs. 


SULAIMAN, i agree and adhere to the four propositions laid 
down by mein my referring order which I was inclined to accept 
if the matter were wholly res integra. 














ee Appeal allowed 
` (1) 19 O. Can 75. (2) 18 A. L. J R, 877. 

abs AHMAD HUSAIN KHAN arias CHHANGU KHAN -` 
1925 (Defendant) 

VET SUS 
July, 16 
; HARDIAL Arias LALMAN (Plaintiff) .* 
SULAIMAN; J. 


DANIELS, J. Civil Procedure Code, Order Q, rule 13-—Provisions of — Conditional order 
restoring suit on payment of costs—Legality of—Order refusing to 
extend time for making payment-— When no revision lies from., 


~ _ ,- An order restoring a case dismissed for default on condition 
of the payment of aieasonable amount of costs to the opposite 
$ l „~ party within a time fixed by the order is not an illegal order; 
. but, on the contrary, is an order contemplated by Order 9, rule 
a 13 of the Code of Civil Procedure. Jagarnath Sahi v. Kamta 
Prasad Upadhya, 12 A. L. J. R., 38 and Nand Ldi v. R'ishori, 12 
A. L. J. R., 1270, referred fo. 


An order by which the trial court in the exercise of* his discre- 
tion refused to extend the time for payment of money, does not 
„> amount to a failure to» exercise .juisdiction , against which a 
revision can he. . fis à 
s a: ž * Civ, Rev. No. 50 of 1925. 
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- CIVIL} REVISION from an order of I. B. MUNDLE Esọ., Dis- 

trict Judge of Shahjahanpur. l 

A. P. Bagchi, for the applicant. | 

Uma Shankar Bajpai, for the, opposite party. 

The judgment of the Court was delivered by | 

DANIELS, J.—This is an application in revision under the fol- 
lowing circumstances. A suit was decreed er parte against the 
applicant on 29th April, 1924. On 26th July the Subordinate 
Judge set aside the ex parte decree on condition of the defendant 
paying the plaintiff Rs. 40 as costs by the 28th of July. The 
defendant did not at the time make any objection that the time 
allowed was too short. On the 28th of July the defendant having 
failed to deposit the money applied for ten days’ further time, which 
was refused. An appeal from, this order was dismissed by the 


learned District Judge. It appears to us that because the learned ` 


Subordinate Judge. in the exercise of his discretion considered that 
the defendant was not entitled to an extension of time for pay- 
ment of the money, this does not amount either toa failure to 
exercise jurisdiction or to a material irregularity in the exercise of 
jurisdiction against which a revision can lie. The applicant has 
drawn our attention to a decision in Jagaruath Sahi v. Kamta 
Prasad Upadhya (*) in which the opinion was expressed that a 
conditional order was not a proper form in which to pass the order, 
and that an order should first be made directing payment of the 


money by a certain time and then a separate order passed restoring ~ 


or declining to restore the suit according as the money had been 
paid or not. The real question in that case was as to the order 


from which an appeal lay, and it was held that the final order ~ 


dismissing the suit or refusing to restore the suit was the one from 
which an appeal could be filed. In a later case, Mand Lal v. 
Kishori (°) to which one of the same learned Judges was a party, 
some doubt appears to have been felt as to the correctness of the 
earlier ruling. However that may be, to prevent any misapprehen- 
sion we wish to lay down definitely that an order restoring a casé 
dismissed for default on condition of the payment of a reasonable 
amount of costs to the opposite party within a time fixed by the 
order is not an illegal order, but, On the contrary, is an order con- 


templated by Order 9, rule 13 of the Code of Civil Procedure. This 


application has no force, and we dismiss it with costs. 


Application adismts sed 


n (1) [r914] 12 A L. J. R., 38. 
(2) [r914] 12 A. L. J R.. 1270. 
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DWARKA PRASAD (Applicant) 
VEN SUS 


MAKUND SARUP (Opposite party) .* 


Crimnal Procedure Code, Amending Act of 1023, sections g76 and 195— 


Scope of—Intention of Legislature, interpretation of—Whiness charged 
with filing forged receipt to support the defence— Offence under section 
g7t, Indian Penal Code—Complaint of, made by Munsif to District 
Judge—Preliminary enquiry unnecessary. 


Applicant, who was a witness and nota party to a sult brought 
in the Munsif’s court, was charged with having filed a forged 
receipt to support the defence taken by the defendants. The 
applicant had no opportunity of cross-examining the witnesses 
on the other side but they were examined on behalf of the 
defendants who had exactly the same interest, as the applicant 
in upholding the genuineness of the receipt , Th.. upholding a 
complaint of an offence under section 47I, -Indian Penal Code, 
made subsequently by the Munsif against the säid applicant, the 
District Judge also added a charge under section 193. 


keid, in Revision, (1) that in view of the amendments of 
sections 476 and 195 made by the Amending Act of 1923, there 
was strong ground for holding that the Legislature intended 
section 476 to be co-extensive in its scope with clauses (4) and 
(c) of section 195 (1); 


(2) that section 19s being a restrictive section, there was 
nothing in that section and section 476 to prevent the Munsif 
from making a complaint under the ordinary law in respect of 
the offence under section 471, Indian Penal Code which he 
found to have been committed before him ; 


(3) that this was not a case in which a preliminary enquiry 
was absolutely essential before a complaint could be filed; and 


(4) that it would have been better if the Judge had quoted 
the passages in respect of which he made a complaint in his 
judgment instead of merely saying that they were evident on an 
examination of the applicant’s evidence. Govinda dyer V. Rex, 
I. L. R., 42 Mad., 540, Emperor v. Waman Dinkar Kelkar, I. L. 
R., 43 Bom., 300, Ejaz Al: Khan v. King-Emperor, 24 O. C., 
367 and Emperor v. Ganga Ram, I. L. R., 40 All., 24, referred to. 


CIVIL REVISION from an order of R. L. YORKE ESQ., District 
Judge of Bulandshahr. 


Kumuda Prasad, for the appellant. 
Uma Shankar Bajpai, for the respondent. 
The following judgment was delivered by 


DANIELS, J.—This is an application for revision of an order of 
the learned District Judge of Bulandshahr upholding a complaint 
of an offence under section 471, Indian Penal Code made by the 


* Civ. Rev. No, 84 of 1925. ° 
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Munsif of Ghaziabad against the applicant Dwarka Prasad. The 
learned District Judge, in upholding the Munsif’s order, also added 
a charge under section 193, and the applicant asks that his appli- 
cation be treated as an appeal. , 


Three points have been urged :— 


I. That section 476, Criminal Procedure Code is inapplicable to 
the offence under section” 471, Indian Procedure Code because the 
alleged offence was not committed by*a party to the suit but bya 
witness ; 

2. that the order should not haye been passed without a pre- 
liminary enquiry ; and 

3. that the order under section 193 is bad because the passages 
in the applicant’s evidence alleged to be false are not quoted in the 
judgment. 

The first point is one on which there was a difference of opinion 
between the different High Courts prior to the amendment of the 
Code in the year 1923. The Madras High Court, in Govinda 
Iyer v. Rex (*), took the view that section 476 in speaking of “ any 
offence referred to in section 195’ incorporated the condition laid 
down in section 195. As regards the offences enumerated in clause 
(c) of section 195, namely, forgery and knowingly producing a 
forged document, this section was only applicable where the offence 
was committed by a party to any proceeding. These words were 
not repeated in section 476, but the Madras view was that they 
were implied, and the Calcutta High Court took the same view. 
On the other hand, the Bombay High Court, in Emperor v. Waman 
Dinkar Kelkar (°), the Oudh Court in Ejas Ali Khan v. King- 
Emperor (*) and this Court in Emperor v. Ganga Ram (*) took 
the view that the conditions of section 195 were not incorporated 
in section 476, and that the latter section applied to any of the 
offences enumerated in section 195 whether committed by a party 
to a proceeding or not. The question is whether the position is 
affected by the extensive amendment of these two sections made 
by the Amending Act of 1923. Prior to the amendments section 
195 and section 476 referred to two different things. Section 195 
required a sanction or complaint by the court for the prosecution 
of certain offences ; section 476 gave the court a quite independent 
power to direct a prosecution of its own authority and send the case 
for trial on the merits toa first class Magistrate. As the Code 
now stands, both the sanction by a court and the direct order by a 
court directing a prosecution are done away with, and the procedure 
in all cases is one of complaint, by the court. Section 195 describes 
the offenees in respect of which a complaint is necessary, and 
section 476 prescribeS the procedure under which a complaint is to 
be made. It seems to me that this has modified the situation very 

(1) [1918-19] °I. L. R., 42 Mad., 540. (2) [1918] I. L. R., 43 Bom, 300 
(3) 240. C., 367. . (4) [1917] I L. Ry go All, 34, 
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materially, and that there is now strong ground for hotding that 
the legislature intended section 476 to be co-extensive in its scope 
with clauses (4) and (c) of. section 195 (1). “Clause (a) of section 
195 is not concerned with courts, and section 476 does not refer to 
it. This, however, does not conclude the matter. The case is almost 
precisely parallel to Emperor v. Ganga Ram(') and, as MR. 
JUSTICE PIGGOTT pointed out in that case, the question so far as the 
proceeding before him was concerned was mainly academical. Sec- 
tion 195 1s a restrictive section, and there is nothing in that section 
and section 476 to prevent the Munsif from making a complaint 
under the ordinary law in respect of the offence under section 471, 
Indian Penal Code which he found to have been committed before- 
him. 

As regards the second ground argued before me, this was not 
a case in which a preliminary enquiry was absolutely essential before 
a complaint could be filed. The charge against the applicant is 
that he filed a forged receipt in a suit in the Munsif’s court brought 
by Makund Sarup against Musammat Parbati and others to support 
the defence taken by the defendants, and asserted that he had paid 
to the plaintiff a sum of Rs. 1,035 on behalf of the defendants, 
which, in fact, he had not paid. The finding of a competent court 
that a document isa forgery, or that a witness has committed per- 
jury before it, has always been considered sufficient prima facic 
ground for an order under section 195 or section 476. It is urged 
that the applicant being a witness in the case had no opportunity 
of cross-examining the witnesses on the other side. This is no 
doubt true, but the witnesses were cross-examined on behalf of the 
defendants in the case who had exactly the same interest as the 
applicant in upholding the genuineness of the receipt. 


As regards the- third ground, I think it would have been ‘better 
if the learned Judge had quoted the passages in respect of which 
he made a complaint in his judgment instead of merely saying that 
they were evident on an examination of the applicant’s evidence. 
There is, however, no doubt as to what those statements were. 
They are, in the first place, the statement that the applicant paid 


* Rs. 1,035 to Makund Sarup at various times, and, secondly, the 


statement that in the end after all these payments, Makund Sarup 
gave the applicant a receipt; and that this was the receipt which 
he produced in court in suit No. 1385 of 1923. 

There is, therefore, no ground for interfering with the order of 
the court below, and the present application is accordingly dismissed 
with costs. : 

Application dismissed, 
(1) [1917] I. L. R., 40 All., 24.0 
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JEUT KOERI AND ANOTHER (Plaintiffs) 
VETSUS 


MATHURA KOERI AND OTHERS (Defendants) * 


Mo rigage—Redempition— Single document execuled by mortgagor —dApproprig- 
tion of profits in lieu of a portion of interest due—Provision as regords 
balance, compulsory payment of, at the time of redemption— When not 
amounting to a clog—Whether morigage-deed creates a charge. 


\ 


Plaintiff’s predecessors borrowed Rs. 592-8-0 from the predeces- 
sors of the defendants and executed a single document for it. 
The profits of the property mortgaged not being equal to the 
interest of the enlire amount, there was a provision in the docu- 
ment that the mortgagecs were entitled to appropriate the profits 
of the property in lieu of interest on Rs. 392-8-o and that the pay- 
ment of Rs. 200 (the balance) with interest should be compulsory 
at the time of, redemption. Subsequently, plaintiffs sought re- 
demption of the property by payment of Rs. 392-8-0 whereas the 
defendants claimed that they must pay Rs. 200 plus interest. 
The courl below, accepting defendant’s contention, passed a 
conditional deciee for payment of the entire amount before 
redemption. Aé/d, upholding the decree of the lower cout: 


(1) that when the payment of Rs, 200 was made compulsory 
at the time of redemption, the only intention there could have 
been was that there would be no 1edemption without payment of 
this sum ; 

._(2) it could not be contended that this was a clog on the 
equity of redemption nor that the claim was barred by time; 

(3) that the plaintiffs were bound by the covenant which was 
a part of the transaction of the mortgage. 


The question whether a particular document does or does not 
create a charge depends on its particular terms, and therefore 
cases as 1egards other documents are not always a good guide, 

Sheo Shankar v. Parma Mahton, [1904] I. L. R., 26 All., sso: 
1A. L. J. R., 282, disapproved. 


Ranjit Khan v. Ramdhak Singh, 31 All., 482, Bri? Lal Singi 
v. Bhawani Singh, I.L. R., 32 All., 651, BAtkam Singh v. Shankar 
Dayal Singh, 6 A. L. J. R., 255 and Har Prasad v. Ram Chander, 
19 A. L. J. R., 907, referred to. 


SECOND APPEAL from a decree of BARU RAJ BEHARI LAL, 


Subordinate Judge of Ghazipur, confirming a decree of the Munsif 
of Saidpur. 


A. P. Pandey and Ram Nama Prasad, for the appellants. 
The judgment of the Court ‘was delivered by 


SULAIMAN, J.—This is an appeal arising out of a suit for 
redemption. Or the 5th August, 1899, the plaintiffs’ predecessors 


* S, A. No. 1081 of 1925. 
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borrowed a sum of Rs. 592-8-0 from the predecessors of the defend- 
ants and executed a single document for it. As found by the lower 
appellate court, the probability is that the profits of the property 
sought to be mortgaged were not sufficient to cover the interest 
on the whole amount, and accordingly -there was a provision in the 
document that the mortgagees were entitled to appropriate the 
profits of the property in lieu of interese on a sum `of Rs 392-8-0. 
As to the balance it was provided that the payment of this sum 
along with interest, at 2% per annum shall be compulsory at the 
time of redemption. 


The plaintiffs offered to redeem the property on payment of 
Rs. 392-8-0, whereas the-defendants claimed that they must pay 
Rs. 200 plus interest. The court below has accepted the conten- 
tion of the defendants and has passed a conditional decree for pay- 
ment of the entire amount before redemption. In appeal the 
learned Vakil for the appellants has argued that the payment of 
Rs. 200 was not madea charge on this property and that, there- 
fore, the defendants are not entitled to insist on its payment before 
redemption. Itis further urged that even if it were to create a 
charge on the property, the covenant was a clog on redemption and 
was not enforceable. 


Reliance has been placed strongly on the remark of the lower 
appellate court that 1t does not appear that there is any charge on 
the property so far as the sum of Rs. 200 with interest was con- 
cerned. The learned Judge was forced to make these remarks in 
view of the ruling cited before him, whichis reported in Sheo 
Shankar v. Parma Makton ('). The facts of that case are, how- 
ever, different inasmuch as there were two different documents. 
It must also be borne in mind that the question whether a particu- 
lar document does or does not create a charge depends on its 
particular terms, and therefore cases as regards other documents 
are not always a good guide. But, if by that case it was intended 
to Jay down that when there is a subsequent contract that there 
should be no redemption of a prior mortgage before payment of the 
amount due on the second document, entered into at a subsequent 
period and for an additional consideration, it is either a clog on 
the redemption of the first mortgage, and therefore unenforceable, 
or does not create any charge, at all, then the view is not quite in 
consonance with the opinions expressed in several other cases of 
this Court, vts., Ranjit Khan v. Ramdhak Singh CÈ), Brij Lal 
Singh v. Bhawani Singh ©), Bhikam Singh v. Shankar Dayal 
Singh (*), and it must be deemed to have by implication been 


ruled by the Full Bench case of Har- Prasad v. Ram Chander (°). ` 


In that case, in the judgment of BANERJI, J. with which WALLACH, J. 
fully agreed, it was clearly laid down that where in a Subsequent 


(1) [1904] I. L. R., 26 All, 559; 1 A. L. J. R, 282. ` 
a 1909] I. L. R., 31 All., 482. (3) [1910] I. L. R., $2 All, 651. 
(4) [1909] 6 A. L. J. R., 855- (5) [1921] 19 A. L. J. R., 907. 
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document.there was a stipulation that without payment of the two 
sums the property was not to be redeemed, the effect of the clause 
was to create a further mortgage or the property was made security 
for the additional debt. 


In the present case, the, whole amount was advanced as one 
transaction. The profits not being equal to the interest of the 
entire amount, some provision had tobe made for payment of the 
interest on the balance, but there can be no doubt that the inten- 
tion of the parties was that the property was not to be allowed to 
be redeemed -unless the whole amount borrowed, together with 
interest that would have accrued, were paid. The learned Vakil 
for the appellants contends that the covenant was that ‘ the pay- 
ment of Rs. 200 with interest shall be compulsory at the time of 
redemption’ does not mean the same thing as the clause ‘ that 
‘there shall be no redemption without payment of such sum’, and 
this is a supposed distinction by which he wishes to distinguish the 
present case from the one which was before the Full Bench. We 
fail to discover any difference in the intentions as disclosed by the 
language employed in the two documents. It is manifest that the 
mortgagees would never have advanced the whole amount unless 
they had at least the security of the property covered by the deed. 
When the payment of Rs. 200 was made compulsory at the time 
of redemption, the only intention there could have been was that 
there would be no redemption without payment of this sum. 


It cannot .be contended that this wasa clog on the equity of 
redemption. It was open to the mortgagor to pay the whole 
amount the very next day if he chose to do so and if the money was 
ready in hand. There was no obstacle in his way either. The fact 
that now the interest has accumulated to a very Warge extent is due 
to his own delay in making payment; but at the time when the 
transaction was entered into, there was no covenant which could 
- necessarily postpone his right of redemption to a very indefinite 
period or which would create an insuperable difficulty in his way. 


We, therefore, absolutely fail to find any reason-why the mort- 
gagor’s representatives should not be held bound by the covenant 
which they entered into, with their eyes open and for 4 valid con- 
sideration. This covenant is a part of the transaction of the mort- 
gage. When it was provided that the sum of Rs. 200 would be 
paid at the time of redemption, it cannot even be contended that 
the claim is barred by time. “We accordingly uphold the decree 
of the court below and direct that the plaintiffs should pay the 
whole arhount before redemption. The appeal is dismissed under 
Order 41, rule 11. 


z i Appeal dismissed, 
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AMIR HASAN KHAN 
VEPSUS 
EMPEROR.* 

Indian Penal Code, section 403— When inmapplicable—Disposing of a 

lawaris bullock — Owner not discovered — When offence noi made out, 
Where a Sub-Inspector of Police was convicted, under sec. 403, 
for dishonestly misappropriaiing a Zawaris bullock and the facts 
were that the bullock was kept by the accused for 20 days and 
then sold and that he had advertized for the owner but no one 
turned up, Ae/d, that no offence had been made out and therefore 

the conviction should be set aside. 

CRIMINAL REVISION from an order of PANDIT HARI HAR 
LAL, Sessions Judge of Budaun. 


Iqbal Ahmad, for the applicant. < 


M. Waliullah (Assistant Govemment Advocate), for ` the. 
Crown. - 


The following judgment was delivered by 


BANERJI, J.—This is .an application in revision by one Amir 
Hasan Khan, Sub-Inspector of Police. The charge framed reads 
as follows :—‘‘ That you on or about the 26th day of September, 
1924, at police station Ushet, dishonestly misappropriated certain, 
property, to wit, a /ewarts bullock.” Now under section 403 if a 
lawaris bullock is appropriated and immediately afterwards the 
owner of bullock is found, certainly a man can be convicted, but in 
this case for 20 days the bullock was kept by the Sub-Inspector 
and then sold. No owner has up to now turned up. The Inspect- 
or advertised for the owner but noone turned up, so it is impos- 
sible to say that he knew or had means of discovering the owner, 
and he had certainly kept the property a reasonable time before 
disposing of it. Even if I had found him guilty, I would have 
considered that he had been sufficiently punished by being prose- 
cuted. As it is, upon the finding I hold that no offence has been 
made out. I set aside the conviction and sentence. The fine, if 
paid, will be refunded. The bail bond is discharged. 


Conviction quashed, 


e 


* Ci. Rev. No. 356 of 1925. 
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l GULAB DEI (Plaintiff) a CIVIL 
VEYSUS 1925 
G. I. P. RAILWAY (Defendant) .* a 


‘Kaslway—Contract to convey plaintiff's goods at particular rate on amount p ANIELS J 
of goods consigned —Basis of calculation subseguently changed, without oe 
plaintif’ s knowledge— When Ry. Cos. echon unjustifiable. 3 

The Railway Company reserve to themselves a right of re- 
measurement and 1e-calculation on the arrival of the goods at 
their destination but this does not entitle them, when they have 
made a contract with the plaintiff to convey his goods at a parti- / 
‘cular rate on the amount of goods consigned, subsequently and 
without his knowledge to alter the entire basis of calculation 
merely because to suit their own convenience they have used for 
the conveyance of the goods a much larger wagon than was 
actually necessary. 

` CIVIL REVISION from an order of BABU SHEODARSHAN DAYAL, 
Pa bie Small Cause Court of Agra. ' 


Kailas Nath Ratju,or the applicant. 
Ladli Prasad Zutshi, for the opposite party. 
The following judgment was delivered by 


DANIELS, J].—The question raised in this revision is as to the Daniels, J. 
correctness of an additional charge of Rs. 170 levied by ‘the G. I. P. 
Railway from the applicant, Musammat Gulab Dei, on account of’ 
315 maunds of waste paper consigned from Bombay to Agra and 
delivered to her at the latter place. The name of the person 
despatchihg the goods was Mangalji ‘Ganesh. “The Railway receipt 
was made out in his own name, but was subsequently endorsed to 
the firm of Lachhman Das Mul Chand. It was stated in the plaint 
that the plaintiff, namely, the present applicant, is the proprietor of 
that firm. The goods were charged at Bombay at the maund-rate 
of eight annas per maund applicable to waste paper under the. 

““station-to-station rate list’ given on page III of the G. I. P> 
Railway Goods Tariff, Part 1-B. The rate is given under No. 264, 
and the commodity is described as “Paper, waste, O. R.; W/300; 
L.” The initials ‘O. R.’ mean owner's risk; the words ‘W/300’ mean 
as explained on page 80 of the Goods Tariff, Part 1-A, that thé 
rate applies to a minimum wagon-load of-300 maunds per 4-wheeled 
wagon, and a larger minimum, 450 or 600 maunds_ per 6-wheeled or 
bogie wagon. If the amount loaded in the wagon is larger than the 
minimum, freight is to be paid on the actual weight. ‘L’ indicates 
that the doading was tobe dene by the consignor. The Railway 
company put a. wagon at the consignor’s disposal for loading the 
goods and d granted him a rail receipt showing that the waste paper 

*Civ. Rev. No. 73 of 1925. 
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CIVIL was charged on the full amount of 315 maunds at the nfaund-rate 
1925 ? Ofeight annas. Rs. 157 at this rate was paid by the consignor in 
— advance before the receipt was issucd. On arrival at Agra the 
GULABDEI Railway claimed that owing to the goods having been loaded in an 
G L P 8-wheeled bogie wagon, they were entitled under rule 52-A to 
RAILWAY charge, not for 315 maunds actually consigned, but for consignment 
Damels, 7. Of 40 tons or nearly 700 maunds at the same rate. They, therefore, 
demanded from the recipient the sum of Rs. 170 which is now 

in dispute and refused to deliver the goods until that sum was paid. 


I am not prepared to accept the interpretation of this rule which 
the learned Subordinate Judge has adopted. It is quite true that 
the Railway company reserve to themselves a right of re-measure- 
ment and re-calculation on the arrival of the goods at their destination, 
but this does not entitle them, when they have made a contract with. 
the plaintiff to convey his goods at a particular rate on the amount 
consigned, subsequently and without his knowledge to alter the 
entire basis of calculation merely because to suit their own 
convenience they have used for the conveyance of the goods a much 
larger wagon than was actually necessary. It is perfectly clear that- 
the consignor would never have agreed to consign the goods in this 
form if he had been told beforehand that he was going to be charged 
on considerably more than double the amount of waste paper he 
wished to despatch. I, therefore, find that the Railway Company 
were not entitled to make the additional charge which they did make 
in this,case, and that the plaintiff's claim was well-founded. 


An objection has been taken on behalf of the respondents that 
in their written statement the Railway company challenged the 
right of the plaintiff to sue, and that no finding has been arrived 
at on this point. The plea was certainly taken in the written 
statement, but when the case came to trial no issue was framed 
upon it. The sole issue which was framed was whether the plaintiff 
was entitled toa refund of the overcharge. Under these circum- 
stances it must be taken that the point was not pressed at the trial. 


For the reasons already given I a this revision and decree 
“the plaintiff’s suit with costs. 





Revisoin allowed, 


et ee 





oe BACHAN SINGH AND OTHERS (Plaintiffs) 
1925 VEYSUS 
re - BIJAI SINGH AND OTHERS (Defendants) .* 
HIY, 24 . : : « 
Preemption—Suil for—Lis pendens, doctrine of, application of. 
mine J. One CS sold some property to a co-sharer B.S and to a stranger 
LAL, J. C: Subsequently the appellants_sued for pre-emption. Another 
suit for pre-emption was also brought by a,rival set.of pre- 
emptors and on that very day, vendees, B.S ‘and €C, sold the 
. ° XS, A, No. 1612 of 1924. 
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property to PS who had as good a right of pre-emption as any 
of the other pre-emptors. The first court framed a decree dividing 
the property 4/roths to one party, g/1oths to another and 1/1oth 
to PS. On appeal, this decree was reversed and both the suits 
of the pre-emptors dismissed, with the result that all the property 
was left with PS. 


Held, on a second appeal, that the doctrine of Zis pendens 
must be applied to pre-emption suits as well as to any other 
‘sults. Bhikimal v. Debi Sahai, 23 A. L. J. R., 615, referred to. 
flarkeshi v. Mewa Ram, 721. C., 247, not followed. 


In the present case the transfer which was made to PS was 
pendente iste and the appellants were entitled to say that the 
doctrine of ws pendens ought to be applied in their suit. The 
decree of the first court was, therefore, correct in the circum- 


“++ + stances as they then existed. In view of the fact, however, that 


-- - one set of pre-emptors had dropped out and had allowed the 
decree of the lower appellate court to become final, the proper 
decree to pass was that the appellants be given 4/5ths of the 
pre-empted property on payment of a certain sum and that PS 
may retain the remaining 1/5th of the property. 

SECOND APPEAL from a decree of BABU LAKSHMI NARAIN 

TANDON, Subordinate Judge of Farrukhabad, reversing a decree of 

BABU BANWARI LAL MATHUR, Munsif of Kaimganj. 


Gulzart Lal, for the appellants. 
Peary Lal Banerji, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—After hearing the arguments in this case we 
have come to the conclusion that the appeal must be allowed. It is 
quite true that the judgment of the lower appellate court is based 
upon a ruling of this Court reported in Harkeshi v. Mewa Ram (°). 
There can be no doubt that on the facts that case is not distin- 
guishable from the case now before us, but nevertheless, for the 
reasons we are about to give, we think it should not be followed. 


What happened in the present case was this. One Charan 
Singh sold some property to Bijai Singh and Chandrahas. This 
Bijai Singh was a co-sharer in the property while Chandrahas was a 
stranger. This sale was made on the 15th December, 1922. 

The four plaintiffs-appellants here before us filed a suit for 
pre-emption on the 1st December, 1923. 

On the 14th December, 1923 a rival set of pre-emptors, Gulzar 
Singh and others, filed their suit for pre-emption and on this very 
day, that is, on the 14th December, 1923, the vendees Bijai Singh 
and Chandrahas sold the property to one Pokhar Singh. It is con- 
ceded before us that Pokhar Singh has as good a right of pre-emp- 
tion as any of the parties Who brought. the rival pre-emption suits. 

Fhe result of the litigation in the court of first instance was 

(1) 721. Cy 247. , 
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that it was found that the rival pre-emptors and Pokhar Sfngh had 
an equal status to preempt and a decree was framed dividing the’ 
property four-tenths to one party, five-tenths to another party and 
one-tenth to Pokhar Singh. 2 


On appeal the decree of the court of first instance has been 
reversed and the suits of the plaintiffs pre-emptors have both been 
dismissed. The result of this, therefore, must be to leave all the 
property with Pokhar Singh. 


In the case of Harkesht v. Mewa Ram (*), upon which the 
lower appellate court relies, no question was raised regarding the 
application of the doctrine of fs pendens. We think, however, 
that that doctrine must be applied to pre-emption suits as well as 
to ahy other suits. We have set this down in a ruling in 
Bhikimal v. Debt Sakai (°). Now it is plain that inthe present 
case the transfer which was made to Pokhar Singh was pendente lite 
and the plaintiffs-appellants before us can say that the doctrine of 
lis pendens ought to be applied in the suit which they instituted, 
and that any rights that they had against Pokhar Singh at the 
institution of the suit should not be interfered with by anything 
done by the original veridees of the property pending the trial of 
the suit. 


It has been said that the plaintiffs and Pokhar Singh have 
equal status in the matter of claiming pre-emption and it is clear 
that if Pokhar Singh instead of taking a transfer of the property 
had brought a rival suit for pre-emption, he would have been given 
a share of the property in proportion to the extent of his claim 
along with the other plaintiffs pre-emptors. 


It appears to us, therefore, that on the application of this 
principle the decree of the court of first instance was correct in the 
circumstances as they then existed. We have, however, to take 
notice of the fact that one set of pre-emptors has dropped out and . 
has allowed the decree of the lower appellate court to become final. 
We have, therefore, now before us only one set of four pre-emptors 
and the purchaser, Pokhar Singh, and applying the principles laid 
down above, we think that the proper decree to pass is that the 
plaintiffs-appellants be given four-fifths of the pre-empted property 
on payment of Rs. 320. Pokhar Singh, who has already purchased, 
may retain the remaining one-fifth of the property. We allow the 
plaintiffs two months to deposit .the sum mentioned above in the 


. court of first instance to the credit of Pokhar Singh. If the de- 


posit is made within the time limited, the plaintiffs’ claim will be 
decreed to that extent and they’ will be entitled to four-fifths of 
their costs in both the courts below.. “Ifthe deposit is not,.so made, 
then their suit will stand dismissed with costs*to Pokhar Singh in 
both the’ courts below. As. regards the costs of ‘this Court we 
leave the parties to bear their own costs. i 


(I) 721.C., 247, (2) 23 A. L.J. R., 615. 
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AKBAR ALI CRIMINAL 
VEVSUS , 1935 
RAJA BAHADUR AND OTHERS.* July, 23 





Criminal Procedure Code, sectia ns 209 and 213 (2}— Committing Magistrate SULAIMAN, Je 
duty of, in cases friable by Court of Sesston— Prosecution evidence wholly DANIELS, J. 
untrustworthy — When accused may be discharged even after framing of 
charge—Policy of the Legislature— Expression nol sufficient grounds 
for committing the accused’ as used in section 213-——Interpretation of. 


lf a Magistrate hearing a charge triable by the Court of Session 
comes to the conclusion that the evidence before him is totally 
untrustworthy and that there is no reasonable possibility of the 
case resulting in a conviction, he is entitled and it is indeed his i 
duty to discharge the accused under section 209, Criminal Pro- 
cedure Code. The same result follows if he comes to a similar 
conclusion after framing a~ charge and hearing witnesses for the 
defence under section 213 (2). This discretion, however, is to be 
carefully exercised, and’ wherever there is a possibility that 
different courts might take different views of the evidence, the 
Magistrate, even though he may himself not think the evidence 
sufficient for a conviction, should leave it to the Sessions Court 
to decide. _ 


Where a Special Magistrate, who was deputed to hear the case 
of the accused who were _prosecuted under section 302 of the 
Penal Code of murdering: one 4, after hearing a number of 
witnesses for the prosecution, framed a charge and then proceed- 

è ed to record the evidence of witnesses for the defence and, finally 
coming to the conclusion that the prosecution evidence was wholly 
. untrustworthy, cancelled the charge against the accused, Aeld, in 
Revision, that the Magistrate was justified in his order of dis- 
charge. Het Ram v. Ganga Sahat, I. L. R., 40 All., 618, Muham- 
mad Abdul Hadı v. Baldeo Sahai, 1. L. R., 44 All., 57, Fattu v. 
Fattu, 1. L. R., 26 All., 564 and Æriperor v. Ganpat Lal, I.L. R., 
46 All., 537, referred to. 


[Per SULAIMAN, J.— The expression “ not sufficient grounds 
for committing the accused,”’ used i in section 213, is quite differ- 
ent from such expressions as `“ the case not proved” or accused 
are innocent”.] 

CRIMINAL REVISION from an order of I. B. MUNDLE ESQ., 
Sessions Judge of Shahjahanpur. 

S. Raza Alt, for the applicant. 

Saila Nath Mukerji, for the epposite parties. 

The following judgments were delivered :— 

DANIELS, J.—This is an application in ,revision against an order Dantels, J 
discharging three persons, Raja Bahadur, Raj Narain and Murari 
Lal who werg prosecuted on a charge under section 302 of the 


* Cr. Rev. No. 320 af 1925. : 
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Indian Penal Code of murdering ‘Asghar Ali. There is*no doubt 
that Asghar Ali was murdered on the 23rd of September, 1924 at 
Shahjahanpur. A severe religious riot took place on that date, and 
it is said that a number of other persons were killed. So ‘far as 
the evidence in this case goes, it appears that one Munna Lal, a 
Hindu, was seriously injured shortly after 10 o'clock and died 
between 10 and rr. The first report. in regard to the attack on 
him was made at the Kotwali at 10-45 A.M., and he died before he 
could be conveyed to hospital. The report of Asghar Ali’s murder 
is said to have been made at the Kotwali at 12 o'clock, the time 
of the occurrence being given as about 11. A special Sub-Ins- 
pector, S. Masum Al, was sent from Budaun a few days later to 
investigate this case. He had two other similar cases to investi- 
gate, and he did not commence the investigation till October 8th. 
He concluded his’ enquiry on October roth and sent in Form B 
finding that the charge against ‘the accused was not established. A 
complaint wag filed in court by the deceased man’s brother, Akbar 
Ali, and a Special Magistrate, Mr. C. H. Cooke, was deputed to 
hear the case. After hearing a number of witnesses for the pro- 
secution, he framed a charge on February roth, 1925. He- then 
proceeded to record*the evidence of certain witnesses for the defence 
and, under section 540, Criminal Procedure Code, of M. Ali Husain, 
Deputy Magistrate, who had been on duty patrolling the city just 
after Asghar Ali was killed. After considering this evidence, and, 
as he says in his order, ona more careful consideration of the 
prosecution evidence at leisure, he decided that the prosecution 
evidence was wholly untrustworthy and that no.reliance whatever 
could be placed upon it. Under these circumstances he cancelled 
the charge against the accused. 


Pai 


Some argument has been addressed to us as to the duty of a 


committing Magistrate in cases of this kind, and we have been 
referred to a number of cases bearing on the subject. It is, in our 
opinion, well established that if a Magistrate hearing a charge 
triable by the Court of Session comes to the conclusion that the 
evidence before him is totally untrustworthy and that there is no 
reasonable possibility of the case resulting in a conviction, he is 
entitled, and it is, indeed, his duty, to discharge the accused under 
section 209, Criminal Procedure Code. The same- result follows if 
he comes toa similar conclusion after framing a charge and hearing 
witnesses for the defence under section 213 (2). Of -course this 
discretion is to be carefully exercised and wherever there is a pos- 


sibility that different courts might take different views of the 


evidence, the Magistrate, even though. he may himself not think the 
evidence sufficient for a conviction, should leave it to the* Sessions 
Court to decide. KNOX, J., in Het Ran v. Ganga Sahai (*) has 
too narrowly restricted the ftnctions of a committing Magistrate. 


(1) I. L. Rẹ, go All, 615. 
s 0 
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We agree* with the view of the law stated by LINDSAY, J., in -CRIMINAL 
Muhammad Abdul Hadi v. Baldeo Sahai (`) which is, so far as Pees 


1925 
we are aware, the only reported case of this Court dealing with an sa 
order of discharge passed under section 213. rere ALI 

We have, therefore, to see whether in this case the Magistrate’s RAJA 


order of discharge was justified according to the above tests; in BAHADUR 
other words, was the Magistrate justified in coming to the con- Damels, J. 
clusion that no court could possibly convict the accused on the 
evidence before him? The Magistrate has allowed the witnesses to 
be cross-examined with reference to contradictory statements which 
they made in the police enquiry. The result of that cross- 
examination was extremely damaging to the witnesses In fact, if 
their statements in,the police enquiry have been correctly recorded, 
they deprived their evidence in court of any value. The deceased’s 
brother Akbar Ali, for instance, having named four witnesses as 
eye-witnesses in the first report, stated in the police enquiry that 
these were not the eye-witnesses and that he wanted to call different 
witnesses as having seen the occurrence. Before the committing 
Magistrate the complainant’s counsel took the line that he did not 
ask the Magistrate to rely on the witnesses named in the first 
report, but wished to rest his case mainly on the evidence of Farzand 
Ali and Sultan Husain. In this Court we have been asked to 
ignore the police enquiry altogether and to rely on the statements 
of Khuda Baksh; Nurul Hasan, Ahmadullah and Akbar Ali. This 
we are not prepared to do. Ahmadullah, we may note, was not 
examined by the police at all, The complainant gave as‘a reason 
for not calling him the fact that he was away from home, but the 
witness himself in his evidence .stated that he was at his house 
during the whole time the police enquiry lasted. Another point 
which has impressed the committing Magistrate is that there is 
considerable doubt as to whether the scene of the occurrence has 
been correctly placed by the prosecution witnesses. They all with 
one exception state that Asghar Ali was killed just outside the 
northern gate of the Jama Masjid. The one remaining witness 
states that he was killed under a pakar tree only about ten paces 
to the east of the gate. The Deputy Magistrate, M. Ali Husain, 
who was patrolling the neighbourhood just afterwards, states in his 
evidence that he found no blood outside the mosque, but he found 
blood at some distance along the road -to the east, and he estimates 
the distance at 25 yards, though, as he made no note at the time 
and his evidence was not given till five months later, his estimate 
of the distance can only be a very rough one. Having regard to 
the very destructive criticism of the prosecution witnesses contained 
in the Magistrate’s order, we are satisfied that if we directed this 
case to be committed to sessions, there is not the least likelihood 
that it would ‘result in conviction. -We accordingly uphold the 
order of the ceurt below and dismiss this application. 


R (1) I, L, R., 44 All, 57. -” > 
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SULAIMAN, J.—I concur. Having regard to all tke circum- 
stances of this case it is not a fit one in which we should interfere. 
I, however, wish to guard myself against being understood to dis- 
sent entirely from the view expressed by KNOX, J. in Fattu v. 
Fattu () and Het Ram v. Ganga Sahai (*). Perhaps the learned 
Judge expressed himself too strongly, but the principle underlying 
his pronouncements seems to be sound. Section 213 uses the 
expression “ not sufficient grounds for committing the accused”. 
This expression is quite different from such expressions as “ the 
case not proved” or “the accused are innocent”. I agree with 
the view of LINDSAY, J. that when after hearing the evidence for 
the defence the Magistrate comes to the conclusion that their 
evidence rebuts that produced for the prosecution, or renders it so 
incredible or unreliable that a conviction will not follow, he may 
pass an order of discharge, as expressed by him in Muhammad 
Abdul Hadi v. Baldeo Sahat (*). 1 also fully accept the statement 
of the law laid down by my learned colleague in the case of Emperor 
v. Ganpat Lat (*), that if the Magistrate is satisfied that the charge 
is without foundation and that there are no sufficient grounds for 
committing the accused person for trial, he is entitled, and, indeed, 
it is his duty, to discharge him. This, however, does not mean that 
the Magistrate is to arrogate to himself the functions of the Sessions 
Court and try the case as if he were that court himself. The 
policy of the legislature seems to be that serious offences should be 
tried by Sessions Judges, who are ordinarily more experienced. 
They are the proper court for pronouncing an opinion as to the 
guilt or innocence of the accused in cases triable exclusively by the 
Sessions Court. Where, however, the evidenceis wholly untrustworthy 
and the Magistrate is satisfied that it cannot lead to a conviction, 
ke would be perfectly justified in discharging the accused, even 
though he has already framed his charge. The Magistrate has to 
see whether there are sufficient grounds of commitment or not. 
If he is satisfied that the evidence is altogether untrustworthy and 
not fit to be acted upon, he may discharge the accused. He should 
not, however, try to weigh the probabilities of the case and then 
after balancing the evidence on both’ sides decide whether the guilt 
of the accused has or has not been conclusively proved 


s tn I. L. R., 26 All, 564 
n I. L. R., 40 All, 615. 
(3) I L. R., 44 All, 57. 

(4) I.L R., 46 All., 537. 
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SHEO PRASAD (Decree-holder) CIVIL 
VEN SUS 1925 
NARAINI BAI (Objector) .* > fs 





Limitation Act (IX of 1908), Sch. 7, Art. 1b2— Application for execution ofa BOYS, J 
decree—When not bona tide nor o step-in-aid of execution” nor in x» ANERJI, J. 
accordance with law—Subsequent application— When barred by limita- 
Hion—Intention of the Legislature—Bona fides of applicant, inportance of. 


Having obtained a decree on the oth of March, 1915, the 
decree-holder- applied for execution on the 12th of November, 1918. 
This application was, however, struck off with the consent of the 
decree-holder on the 23rd of January, 1920. Another application 
for execution made on the 4th of March, 1921 contained a prayer 
that certain property be attached and brought-to sale. As none 
of the said property was within the jurisdiction of the Court 
passing the decree and to which the application was made, the 
decree-holder was informed of the fact and he was given an 
opportunity to amend his application. This he failed to do and 

- it was not tilla period of nearly two months had elapsed that 
his application was struck off, on the 29th April, 1921, and on the 
same day the decree-holder withdrew all the process-fees that he 
had deposited. A further application was filed by the decree- 
holder for execution on the 12th of January, 1923, in regard to 
property which was within the jurisdiction of the Munsif ‘who had 
passed the decree. This application having been dismissed by the 
lower courts, on the ground of limitation, 'Ae/d, in Execution Second 
Appeal, (1) that the application of March 4th, r921 was not a 
bona fide application with the intention of obtaining execution; 
nor an application for ‘‘execution”’ or © a slep-in-aid of execu- 
tion ”:(2) nor was it in accordance with law because it was made 
to a Court which was not competent to grant the relief asked for; 
(3) that for both there reasons the application of January 12th, 1923 
was barred by limitation and the appeal must be dismissed. 


The Legislature when it used the phrases ‘‘ application for 
execution”? and “‘step-in-aid of execution“ had in mind a dona 
fide intention on the part of the decree-holder te proceed with his 
right to have execution. The words cannot be read as “an 
application made with the sole object of extending the period of 
limitation ” and "a step taken with the sole object of extending 
limitation ” 

The bona fides ormole fides of an earlier application for execution 
is an important ingredient in determining whether that applica- 
tion is effective to save limitation for the later application. 


Sahar v. Kanuni Bibi, Y. L. R., 28 Cal., 238, Moti Bibi v, 
Bikanu, 1. L. R., 2 All., 792, Gopal ‘Chander ‘Manna v. Gosain 
Das Kalay, I. h. R., as Cal., 594, Adhar Chandra Dass v. Lal ~. 
Mohan Das, I. 1.. R., æ Cal., 778, Mangal Sen v. Baldeo Prasad, ` 
[1892] A. W. N., 70, Chollar v. Nawal Singh, I. L. R., 12 AIl., 

* E, S. A, No. 1300 of 1924, 
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64, Mahiab Kuar v. Sham Sunder Lal, [1888] A. W. N., 272, 
Mangal Pershad Dulit v. Grija Kant Lahiri, I. L. R., 8 Cal., sı 
(P. C.), Hira Lal v. Badri Das, I. L. R., 2 All., 792, Roy 
Dhunpul Singh Roy v. Mudhomotee Debia, 11 Beng. L. R., 23 
(P. Si Ehsan Chunder Bose v. Prannath Nag, 22 W. R.. 512, 
Quinn v. Leathem, |1901] App. Cas., 506, Ramasami Ayyangar v. 
Bagiratht Ammal, I: L. R., 6 Mad., 181, Ramanandan Chetti ~v. 
Periatambı Shervai, 1. L. R., 6 Mad., 250, Rama v. Varada, I. 
L. R., 16 Mad., 142, Samia Pillai v. Chockalinga Chettiar, I. L. 
‘R., 17 Mad., 76, -Mangal Khan v, Salim Ullah Khan, I. L. R., 
16 All., 26, Aftabuddin Ahmad v. Jogendra Narain Tewari, 31 
Cal. L. J., 389, Nathubhai Kasandas v. Pranjivan Lal Chand, I. 
L. R., 34 Bom., 189, Bando Krishna Kunbarei v. Narsimha Konher 
Deshpande, I. L. R., 37 Bom., 42, Munawar Husain v. Jani Bifai 
Shankar, I. L. R., 27 All., 619, Zangtu Pande v. Baijnath Saran 
Pande, I. L. R., 28 All., 387 and Jamilunnissa Bibi v. Mathura 
Prasad, 19 A. L, J. R., 509, referred to and discussed. 
[Section 20 ot Act XIV of 1859 and Art. 182 of Schedule x of 
Act IX of 1908, compared. | 
EXECUTION Second Appeal from a decree of PANDIT RUP 
KISHUN AGHA, Subordinate Judge of Budaun, confirming a decree 
of PANDIT GANGA DHAR PANT, Munsif of East Budaun. 


Agha Hatder, for the appellant. ` 
Peary Lal Banerji, for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—Lala Sheo Prasad, appellant here, obtained a simple 
money decree against Isri Prasad, husband of Musammat Naraini Bai, 
respondent here, in the Court of the Munsif of East Budaun on the 
gth of March, 1915. On the 12th of November, 1918 he applied 
for execution. On the 23rd of January, 1920 this application was 
struck off with the consent of the decree-holder. On the 4th of 
March, 1921 he applied again for execution to the Munsif of East 
Budaun. The relief asked for in that application was that certain 
property be attached aud brought tosale. There was a further 
reference to the heirs of the deceased judgment-debtor but it is 
admitted now on behalf of the respondent that there had been a 
previous application to bring the heirs on the record and that the 
reference to these heirs in the application of the Ath of March, 1921 
can have no bearing on the matter which we have to decide. This 
matter need not, therefore, be further referred to and the application 
of the 4th of March, 1921 will be considered as being simply one 
for the attachment and sale of certain property. On the roth of 
April, 1921, if not before, the attention of the decree-holder was 
drawn tothe fact that all the property for attachment and sale of 
which he prayed was outside the jurisdiction of,the Munsif of East 
Budaun and he was ordered to explain how the court had any power 
to proceed against it. Pending that explanation being received, 
the application was to remain pending. On the 20th bf April, 1921 

° = d e 


` 
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as no explanation had been given by the decree-holder, the applica- 


tion was dismissed and on the same date he took back all the - 


process-fees that he had deposited. A further application was filed 
by the decree-holder for execution on the 12th of January, 1923. 
This time the property detailed was within the jurisdiction of the 
Munsif of East Budaun who had passed the decree. The Munsif 
dismissed the application Holding that it was barred by limitation, 
limitation not being saved by the previous application of the 4th 
of March, 1921, in that that application was not in accordance with 
law, as the property was outside the jurisdiction of the court and 
no application had been made, even after opportunity had been 
given, to transfer the decree to the court in whose jurisdiction the 
property was situate. In appeal the Subordinate Judge held that 
the application was made to the proper court and concurred with the 
Munsif that it was not in accordance with law and, therefore, could 
not save limitation. 


It is not suggested that during the twelve days prior to the 
dismissal of the previous application on January 23rd, 1920 any act 
was done by the decree-holder which would bring his present 
application of January 12th, 1923 within the period of limitation. 
The sole question, therefore, is whether the proceedings on the 
application of March 4th, 1921 constituted an “application in accord- 
ance- with law to the proper court for execution, or to take some 
step-in-aid of execution ”. 

The memorandum of appeal to this court contains two grounds :— 

(1) that the application of the 4th of March, 1921 was a “ step- 
in-aid of execution ” and A á 


(2) That the application was made to a proper court. 


We haye noted that the Subordinate Judge held that the appli- 
cation was made to a proper court and this ground was, therefore, 


superfluous. As to the second ground it may be remarked that - 


the application is more correctly to be described as an application 
for execution rather than as a step-in-aid of execution. 

For the appellant it has again been argued here 

(1) that the application was made to a proper court ; 

(2) that the fact that the property specified a5 liable to attach- 
ment was outside the jurisdiction of the court did not render the 
application one not ‘‘ in accordance with law ”’. 

A third point taken that an alleged request in the application 
that the heirs be brought upon, the record would in any case pre- 
vent the application being wholly one not in accordance with law 
was, as we have noted, abandoned in this Court as not being 


justified by the circufmstanges of the case. We have further pointed - 


out that it was .conceded by the lower appellate court and we may 
add that-it has not been disputed here that the application was 


made to a proper court. There is, therefore, only one question 
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remaining for determination, namely, do the facts that all the pro- 
perty specified was outside the jurisdiction of the court and that 
there was no prayer at any time before the application was struck 


__ off. (though the court allowed time for amendment) to transfer the 
‘decree for execution to the court in whose jurisdiction the property 


was situated render the application of the 4th of March, 1921 one 
“ not in accordance with law ”. . 


What is the meaning of this phrase? At an early stage of the 
case counsel for the appellant was asked whether, if it were to be 
held in the circumstances that the application was not made with 
any dona fide intention of proceeding to execution but merely with 
the.intention of saving limitation, it could rightly be held to be “an 
application for execution ” or “ a step-in-aid of execution ”. Coun- 
sel very properly frankly admitted that it was a very common 
practice for decree-holders to put in a colourable application asking 
for execution which they did not mean seriously to prosecute, but 
which they allowed to be dismissed, merely with the intention of 
relying upon the fact that they had made such an application in 
order to obtain a further period of three years before execution of 
the decree could be held to be barred by limitation. He urged that 
the test of whether the application was made in good faith with a 
real intention to proceed to execution was never applied. 


It may be true to say that this aspect of such proceedings has 
been to a great extent lost sight of, but itis not accurate to say 
that the test has never been applied. 


On general principles it would seem clear that the legislature 
when it used the phrases “ application for execution ” and “ step-in- 
aid of execution ” had in minda ona fide intention on the part of 
the decree-holder to proceed with his right to have execution. It 
does not seem possible that the legislature should have ever con- 


. templated an indefinite period being added to the life of a decree 


by permitting a decree-holder to take colourable steps in a very 
thinly disguised pretence of a desire to obtain execution when he 
really did not want execution at all, but only wanted to secure a 
further period of limitation during which the amount of his decree 
might goon increasing.- It would, therefore, seem on the face of it 
a proper interpretation of the words “for execution ” and “ step-in- 
aid of execution ” that the decree-holder must really be desiring 
execution and that the words cannot be read as “an application 
made with the sole object of extending the period of limitation ” and 
“a step taken with the sole object of extending limitation’. The 
words “for execution” mean “for the purposes of obtaining 
execution ” and the words “ step-in-aid of execution ” mgan-“ step 


- taken for the purpose of obtaining execution ”. This which appeared 


upon a consideration of Artjcle 182 to°be a natural and proper 

interpretation research has shown to have the support of weighty 

judicial authority, though the decisions would seem to have been 
e d 
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to some extent lost sight of, or, if we may say so, misinterpreted. CIVIL 
In Jakar v. Kamini Bibi (*), in while PRINSEP and HILL, JJ. 1925 
held that the application which was filed to save limitation was a ree 
good application in accordance ‘with law, reliance was further plaéed:-- | PRASAD 
on the fact that even if the alleged defect on account of which it ma 
was urged that the application failed ın effect was a real defect, a eae 
the prosecution of the proceeding had been ‘ dona fide’ and re- 
ference was made to-the Privy Council decision in Xira Laly, Bers J. 
Badri Das (*). To this Privy Council decision we shall refer later. 
In Gopal Chander Manna v. Gosain Das Kalay (è), the appli- 
cation was held to be a valid application. There was no suggestion 





_ that the applicant did not really desire to press the execution 


proceedings ; in other words, there was no suggestion of a mere © 
desire to save limitation. 


BANERJI, J.,in his order referring the case toa Full Bench, 
held : 


‘It is not every informality that would vitiate ‘an application 
and take it out of that clause. Were it otherwise, bona fide 
applications for execution would fail to save limitation owing to 
trivial defects of form, a result which I do not think the Legis- 
lature could have intended.” 
MACLEAN, C. J. in delivering the eee of a Full Bench of 
five Jüdges in which all concurred, said : 


‘Iamin entire agreement with the opinion he (MR. JUSTICE 
BANERJI) has expressed upon the question of whether the appli- 
cation for execution of the 7th July, 1891 was or was not one 
according to law. I concur both f» the reasoning and in the 
conclusion expressed by MR. JUSTICE BANERJI”’. 

Here we find again a clear reference to the importance to be 
attached to the question whether the application was a bona fide 
effort to proceed with execution. 


In -Adhar Chandra Dass v. Lal Mohan Das (*), BANERJI, J., 
in rejecting various cases that had been referred to as supporting 
the argument that the application was not in accordance with law, 
said : o 

‘“ Non of those cases is in point, and I do not think we should 
be doing right in straining the law and in holding that an appli- 
cation made dona fide with the object of obtaining satisfaction of 
a decree should be held to be not in accordance with law merely 
because the cout in which the application was made thought fit, 
fot some reason, not to allow the same ”’ 


Stress was here again laid on the aspect of dona fides. 


In Mangal Sen V. Baldeo Prasad (°), though there was no 
detail of the property given in the application, the decree-holder ~ 


(1) [1900] L.-L. R., 28 Cal., 238. (2) bed I. L. R., 2 All., 772. 
(3) [1898 I. L. R., 25 Cal., 594. (4) [1897] I. L. R., 24 Cal., 778 $ 
(5) [1892] A. W. N., 70. . b 
® 
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further stated’ in his application that he would file a list later, 
but “at present for the purposes of saving limitation, this appli- 
cation is made owing to the defendant having become insolvent ”. 


The application was registered but no list was filed and no further 


steps were taken and a month later the application was struck off. 
MAHMOOD, J. held that by the very statement of the decree-holder 
and the fact that he took no steps to make the application effective, 


. the application was clearly shown to be nominal and fictitious, and 


was, therefore, not in accordance with law. - 

‘In Chatter v. Nawal Singh (*), the application asked for some- 
thing which “ the court was not competent todo”. STRAIGHT and 
TYRRELL, JJ. held that the application must be ‘for “ something 


* which by law the court is competent’ to do” and not for “ some- ` 


thing which either to the decree-holder’s direct knowledge - in fact 
or from his presumed knowledge of the law he must have known 
the court’ was incompetent to do”. Here again is a strong in- 
dication that. the application must be made with the dona fide 
intention of getting execution. 


In Mahiab Kuar v. Sham Sunder Lal (?), MAHMOOD, J. held 
that if he had not been dismissing the application on another ground, 
he would further have held that it did not amount to a step-in-aid 
of execution because it was not made dona fide to obtain execution. 
The decree-holder had failed to pay process-fees and when called 
upon to do so, had declared his intention of not peeeerae the 
application. 


We now come to three decisions of .their Lordships of the Privy 
Council. 


In Mangal Pershad Dichit v. Grija Kant Lahiri (*), when 
holding that an application was effective, their Lordships of the 
Privy Council remarked : 


‘nor was there any finding of either of the courts below that the 
several proceedings were not dona fidefor the purpose of enforcing 
the decree or of keeping it ın force,” 
and they gave reasons why it could not be held that the application 
of the decree-holder to strike off his.application could, not be held 
to be other than dona fide. o 


In Hira Lal v. Badri Das (*), which came beire their Lord- 
ships in 1880, the decree-holder had been prosecuting execution in 
the court of a Subordinate Judge who was believed by both the 
parties and moreover by the Subordinate Judge himself to have 
jurisdiction though subsequently he was held not to have juris- 
diction. Their Lordships of the Privy Council held that the 
principle of section 14 of Act XIV of 1859 (new section’ 14 of Act 
IX of 1908) based on bona _ fides must be applied to section 20 of 


(1) [1889] I. L R., 2 All. ” 64. (2) [1888] A W. N. a 
(3) 11881] I L. R., 8 Cal., 51 (P. c).° 
(4) [1880] I. LR, 2 All. 792 L. R., 7 In. App., 167 
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Act XIVe of 1859 (now Article 182 of Schedule 1 of Act IX of 
1908), and, applying that principle, the dova fide proceedings in 
the wrong court gave anew starting point of limitation. They 
referred to Roy Dhutput Singh Roy v. Mudhomotee Debia Č). 
and said : i 


‘Their Lordships are of opinion that a proceeding taken dona fide 
and with due diligenee before a party whom the party dona fide 
believes, though erroneously, to have jurisdiction, specially when 
the Judge himself also supposes that he has jwisdiction, and 
deals with the case accordingly, ts a proceeding to enforce the 
decree within the meaning of section 20.” 


It should be noted that the principle was applied not merely to 
exclude the time mistakenly occupied but to give a new starting 
point. This is clear from the passage quoted and also from the 
reliance placed on Roy Dhunput Singh Roy y. Mudhomotee Debia (*). 
It is also clear from the fact that an examination of the dates quoted 
by their Lordships shows that if merely the time. mistakenly 
occupied was to be excluded, the later application would still have 
been long after the period of limitation had expired. 


In Roy Dhunput Singh Roy v. Mudhomotee Debia C) the applica- 
tion failed owing toa dona fide mistake by the decree-holder as to 
an attachment that he thought he had made of money standing to 
the credit of the judgment-debtor while the attachment had in fact 
been made in another suit. The Privy Council held that the appli- 
cation having been made Jona fide, the period of limitation began 
to run from the date of the disposal of the application by the court. 
In delivering their judgment, at page 31, their Lordships said : 

‘Tt is said that this proceeding cannot be held to be one to keep 
the judgment in force, because it was a petition to obtain exe- 
cution of a sum of money which it was_not possible that the 
execulion could reach and that that must have been so to the 
knowledge of the decree-holder. It seems to their Lordships that 
these circumstances really affect only the Jona fides of the pro- 
ceeding. If theirLordships could infer from these facts that the 
petition was a colourable one, not really with a view to obtain 
the money; if they could come to that conclusion in point of 
fact, the proceeding would not be one contemplated by the 
statute; but their Lordships cannot come to that conclusion, ” 
They, therefore, came to the conclusion that the proceeding, although 
abortive, was a proceeding within the meaning of section 20 of 
Act XIV of 1859 (now Article 182 of Schedule 1 of Act IX of 
1908). 

The above cases suffice to show that the application of the test 
of bona fides to determine whéther an application is really one for 
execution is not novel. ° 


It is only necessary to note that though there are differences 
(1) 11 Beng. I. R., 23 (P. C.), 
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between the contents of section 20 of Act XIV of 1859 and of 
Article 182 of Schedule 1 of the present Act IX of 1908, there is 
no difference that is material to the matter we are considering. 
The words in section 20 were “no process of execution ” ; the words 
in Article 182 are “ no application for execution, or to take some 
step-in-aid of execution”. In neither section is there any specific 
mention of bona fides. If their Lordships held that dona fides was 
necessary to make “a process for execution ” effective, it follows 
that the same interpretation should be put on the words application 
for execution or “ step-in-aid of execution ”’ 


Counsel for the appellant stated that since 1871 the dona fides 
or male fides of the application has been immaterial. He did not 
develop this proposition beyond relying on a passage that he quoted 
from a commentary. It is true that the author makes that state- 
ment but we have not been able to find.any real support for it in 
the authorities quoted by him. 


The idea, in so far as it exists, would appear to have its origin 
in the decision of the Full Bench, HAsan Chunder Bose v. Prannath 
Nag (*). In that case JACKSON and MCDONELL, JJ., in their 
referring order, wanted to maintain the incorporation of the principle 
of dona fides to stop a succession of colourable applications. 


The idea underlying both the referring judgment and that of 
the Full Bench was that the question was whether the later appli- 
cation could be refused being held to be colourable merely because 
the previous application had been colourable, t.e., mala fide as 
indicated by the fact that the decree-holder had allowed it tn go by 
default. 


Clearly the Full Bench was right in holding that the later appli- 
cation could not be refused merely for that reason. The decree- 
holder was entitled to make an application and until he defaulted in 
prosecuting it (when it would for that reason be struck off) it 
could not be known whether that latest application was being made 
with a dona fide intention to proceed or not. The later application 
might well be being made with a dona fide intention to proceed 
though the previous one was not, and the later could not therefore 
be treated as male ftde merely because the earlier was. 


But the proceedings on the earlier appplication having er 
Ay pothest been concluded, it would be possible to determine whether 
the facts showed it to have been male fide, and, if it was, then, 
though it could not be held to show that the later application was 
also male fide it could be held not to be an application ‘‘ for execu- 
tion,” z. e., “intended to obtain execution” and, therefore, ineffective 
to save limitation. 


The two aspects are quite distinct. Tite former was clearly 
before the Full Bench ; the „latter was’not; and on the principle 
stated in Quinn v. Leathem (*), particular phrases used by 

(1) [1874] 22 W. R., 512, (2) [1901] App. Cas., 506. 
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Coucu, C. J. should not be treated as governing a question not 
directly considered. 


JACKSON, J., when reluctantly concurring, remarked that inas- 
much as the Legislature must be supposed to have been aware of 
the earlier decisions incorporating the rule of dona fides into section 
20 of Act XIV of 1859 and as it, 


“as I suppose designedly omitted to incorporate in the Act 
(of 1871) the principle of those decisions, I think we ought now 
to abstain from qualifying the precise terms of the Act.” 
It would, seem, however, that the Legislature would presumably 
have only legislated if it disagreed with the principle already 
strongly affirmed judicially. 

We think that it is clear from the cases later in date that we 
have quoted that the principle has been frequently recognised that 
the dona fides or male fides of the earlier application is an important 
ingredient in determining whether that application is effective to 
save limitation for the later application ; though the dona fides or 
nala fides of the later application cannot be judged at the time 
that it is presented from anything that has gone before and, there- 
fore, cannot at the time of presentation be entered into. 


To examine now the circumstances of this case, the decree-holder 
had obtained a decree as long ago as March oth, 1915. He then 
made two applications for execution both of which he allowed to be 
struck off for non-prosecution (Ba-adam pairawi). Next he made 
an application on November 12th, 1918 which he allowed to be 
struck off on January 23rd, 1920. His next application was on 
March 4th, 1921, and this is the crucial application in the case. It 
contained a prayer that certain property be attached and brought 
to sale, but none of that property was within the jurisdiction of 
the Court passing the decree and to which application was made. 
This was drawn to his attention and he was given an opportunity to 
amend his application. All that he had to do was to apply for the 
transfer of the decree. This he failed to do and it was not till a 
period of nearly two months had elapsed that his application was 
struck off, and on the same day he withdrew all the process-fees 
that he had deposited. The property in regard to which he had 
applied was not situated in any other Province or at any great 
distance; it was situated in the jurisdiction of the adjoining Munsif, 
t. e., in the jurisdiction of the Munsif of West Budaun, and if the 
decree-holder had been serious in an attempt to obtain execution, 
there would have been no difficulty in applying for a transfer to the 
Munsif of West Budaun and’ prosecuting the execution in that 
Court. Further we note that when he made the present application 
in regard to which the question of limitation has to be considered, 
he applied in regard to property within the jurisdiction of the 
Munsif of East Budaun. It would appear, therefore, that there 
was sproperty within that Munsif’s jurisdiction. Finally we note 
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that after his application of March 4th, 1921 which was struck off 
on the 29th April, 1921 he made no further attempt to obtain 
execution until he filed the present application on January 12th, 
1923, nearly two years later. Under these circumstances it is 
impossible to hold that the application of March 4th, 1921 wasa 
bona fide application with the intention of obtaining execution. It 
wag merely a colourable application interided to save limitation and 


with that intention only. Such applications made only with the . 


intention of keeping the decree alive have, it may further be noted, 
since 1877 been dropped out of the appropriate Article of the 
Limitation Acts. ` 


We have been asked to remand the case. We see no reason to 
do so as we have the whole history of the case before us. Counsel 
for the appellant who has displayed great industry on behalf of his 
client has had more than a month since the question was raised at 
the first hearing before us, in which to consider this matter of the 
good or bad faith of the earlier application, ʻand it is certainly no 
fault of his if he has been unable iņ the circumstances of the case 


to take up any other position than that decree-holders habitually ° 


file colourable applications merely to save limitation and allow 
the debt to accumulate and that the question of their dona fides 
is never challenged. As we have shown, it cannot be challenged 
at the time of presentation and if the application is not prosecuted 
it is struck off, but it can be and should be challenged when the 
application comes to be used to save limitation. Further we may 
note that a remand could not in any event avail the appellant for, 
as we shall proceed to show, the appeal must fail pn a second ground 
also. 


This being our view of the law and of the facts, we hold that 
the application of March 4th, 1921 was not an application “ for 
execution” or “a step-in-aid of execution” and that the application 
of January 12th, 1923 was barred by limitation and the appeal must 
be dismissed. ' 


As to the second point we hold that the application of the 4th 
March, 1921 was notin accordance with law in that it asked the 
Court todo something which it was not competent to do. On 
behalf of the appellant we have been referred to Ramasams Ayyan- 
gar v. Bagiratht Ammal ('), Ramanandan Chetti v. Periatamht 
Shervat (°), Rama v. Varada (°), Samia Pillai v. Chockalinga 
Chettiar (*), Mangal Khan v. Salim Ullah Khan (°), Aftabuddin 
Ahmad v. Jogendro Narain Tewari (°), Nathubhai Kasandas v. 
Pranjivan Lal Chand (") and Bando Krishna Kunbargi v. 
Narsimha Konher Deshpande (°). We will yery briefly consider 


(1) [1883] I. L. R., 6 Mad., 181. «2) [1883] I..L. R., 6 Mad., 250. 
(3) [1892] I. L. R., 16 Mad., 142. (4) [1893] I. L. R., 17 Mad., 76. 
(5) [1893] I. L. R., 16 All., 26. (6) [1919] 31 Cal. L. J., 289. 


(7) [1909] I. L. R., 34 Bom., 189. (8) [1912] I, L. R., 37 Bone, 420 
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these casés. 

In Mangal Khan v. Salim Ullah Khan(*) the applicant filed 
no succession certificate and it was held that that did not render 
the application one not in accordance with law. There is nothing 
in that case to show that -the decree-holder was given any time to 
file the certificate as he should have been and that he neglected to 
file it. The case is clearly analogous to the case in Nathubhai 
Kasandas v. Pranjivan Lal Chand (*) quoted by the appellant but 
which is really against his contention. In both cases the Court was 
competent to order that the execution should begin on the decree- 
holder making good the defect within a certain time. In the present 
case the Court could not order execution at all; it could not do at 
all what it was asked to do, f.e., to attach and sell. 


The same remarks apply to Ramasamt Ayyangar v. Bagtratht 
Ammal (°). In the case of Rama v. Varada (*) there was a 
purely formal defect and in Samia Pillai v. Chockalinga Chettiar (°) 
a bona fide mistake. In view of the rulings of this Court to which 
we shall next refer none of the above cases nor the case of 
Ramanandan Chetti v. Pertatamlht Shervat (°), which to some ex- 
tent help the appellant, need be further considered. 


For the respondent we have been referred to Chatiar v. Nawal 
Singh (C), Munawar Husain v. Jani Bijai Shankar (°), Langiu 
Pande y. Baijnath Saran Pande (°) and Jamilunnissa Bibi v. 
Mathura Prasad (°). These cases clearly establish the proposition 
that where, as in this case the Court could not give the relief asked 
for, f.e., attachment and sale of property outside its jurisdiction, 
the application is not in accordance with law, and at any rate in this 
Court must far outweigh any such slight inference as may possibly 
, be drawn from the Madras cases quoted for the appellant. We, 
therefore, hold that the application was further not in accordance 
with law because it was made to a court which was not competent 
to grant the relief asked for. 

The result is that the appeal is dismissed with costs. 

. Appeal dismissed. 

(1) [1893] I. L. R., 16 All., 26. (2) [1909] I. L. R., 34 Bom., 189. 

(3) [1883] I. L. R., 6 Mad., 181. (4) [1892] I. L. R., 16 Mad., 142. 

(5) [1893] I. L. R., 17 Mad., 76. (6) [1883] I L. R., 6 Mad., 250. 


(7) [1889] 1 L. R., 12 All, 64. (8) [1905] I. L. R, 27 All., 619. 
(9) [1906] L L. Rọ, 28 All, 387. (10) l1921] 19 A. L. J. R., 509, 
, 
° ó > A 











CRIMINAL 


—— 


1925 
July, 23 


ASHWORTH,- 


Ashworth, Js 


148 HIGH COURT [A. L. J. R. 


EMPEROR 
Versus 
BHIMA.* 


Criminal Prolite Code, section 181 (3) as amended by section 42 of the 
Criminal Procedure (Amendment) Act, %9237—Prousions of—{nter 
pretation of— Such offence’ Meaning of the expresston—Jurisdiction, 
question of. 

Where the accused was being tried for retention in Aligarh of 
a bullock stolen in Muttra and the Magistrate being of the 
opinion that the provisions of section 181 (3) of the Criminal 
Procedure Code as amended by section 42 of the Criminal 
Procedure (Amendment) | Act, 1923, excluded the jurisdiction of 
the Muttra court, asked‘for the transfer of the case, fe/d, that 
the Magistrate wrongly construed the provision referred to. 
Section 181 (3) as amended meant that the offence of being in 
possession of stolen pioperty may be inquired into either in the 
District where ıt was slolen or where it was found to be dis- 
honestly possessed. - 


The language of section 181 (3) as amended is, however, open 
to. objection. The context requires that the words f such 
offence” in that section should mean the offence of theft whereas 
grammatically they should mean any offence of possession. 


CRIMINAL MISCELLANEOUS case for transfer. 
The parties were not represented. 
The following judgment was delivered by 


ASHWORTH, J.—This is a reference by the District Magistrate 
of Muttra asking for the transfer of a certain case on the ground 
that no court within his district has jurisdiction to try the same. ` 
The accused person is being tried for retention in Aligarh of a 
bullock stolen in Muttra and the Magistrate is of the opinion that 
the provisions of section 181 (3) of the Code of Criminal Procedure 
as amended by section 42 of the Criminal Procedure (Amendment) 
Act, 1923, exclude the jurisdiction of the Muttra court. 

The Magistrate has wrongly construed the provision referred 
to. Section 181 (3) of the Code of Criminal Procedure as amended 
means that the offence of being in possession of stolen property 
may be inquired into either in the district where it was stolen or 
where it, was found to be dishonestly possessed. This indeed is 
expressly stated in- illustration (4) to section 180. It must be 
conceded that the language of section 181 (3) as amended is open 
to objection. The context requires that the words “ such offence ” 
in that section should mean the offence of theft whereas, grammati- 
cally they should mean any offence of possession. 

For the above reasons let the record be returned to the 
Magistrate with direction that the case be-allowed to proceed. 

l * up. Mis. No. 143 of 1925. 
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BACHAN (Defendant) 
VEISUS - 
RAGHUNATH AND OTHERS (Plaintiffs) .* 


Civil Procedure Code, Order 20, rule 6 (2) and section 152—Decree passed by 
trial court not in accordance with the judenient—Appeal, mistake dis- 
covered subsequent to the filing of—fower-of trial -court to rectify 
before decision of appeal—J/urisdtction, question of.- 

Where, alter an appeal had been filed from a decree of the trial 
court in the court of the District Judge, the trial court discovered 
a mistake in the said decree which was not in accoruance with 
the judgment, and it directed that mistake to be rectified, he/d, 
that till the District Judge heard the appeal and decided it, the 
decree of the trial court remained in force and it could be rectified 
or amended by the court which passed it. The trial court, there- 
fore, acted within its jurisdiction in rectifying the mistake. 
Asma Bibi v. Ahmad Husain, I. L. R., 30 All., 290, not applied. 

CIVIL REVISION from an order of BaBU HANUMAN PRASAD 
VARMA, Subordinate Judge of Benares. 


Kashi Narain Malaviya, for the applicant. 
The following judgment was delivered by 


KANHAIYA LAL, J.—This is an application in revision for the 
discharge of an order {or the amendment of a decree passed by the 
trial court on the 9th May, 1925. The trial court observes that 
there was a mistake in the decree which was not in accordance with 
the judgment and it has directed that mistake to be rectified. It 
is argued here that the trial court had ceased to have any jurisdiction 
to amend this decree or to rectify it after an appeal had been filed 
from that decree in the court of the District Judge. But till the 
District Judge hears the appeal and decides it, the decree of the 
trial court remains in force and it can be rectified or amended by the 
court which passed it. -It is only when the appeal has been decided 
and a decree has been passed in appeal confirming, amending or 
reversing it, that the appellate decree operates to supersede the 
decree of the trial court, and it is only then that the jurisdiction 
of the trial court to interfere with the decree so superseded, 
ceases. It is immaterial what has happened since the order of the 
trial court of the gth May, 1925 now sought to be revised was 
passed. The order as passed on that date was correct and the trial 
court had jurisdiction to pass it. The decision in Asma Bibi v. 
Ahmad Husain (*) referred to by the learned counsel for the 
applicant does not apply because in that case the amendment was 
made after the appeal was decided. The application is, therefore, 
rejected. The stay’order passed will be withdrawn 
: A pplication rejected. 
° * Civ. Rev. of 1925. : 

‘ (1) [1908] I. L. R., 30,AlL., 290. 
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CRIMINAL PANNA LAL AND OTHERS 


1925 . VET SHS 
Fata EMPEROR.* 


—— n Public Gambling Act (IIT of 1867), section 3, conviction under—U. P. 
ASHWOREN, Gambling (Amendment) Act I of 1917, effect of—Flaying of game wiih 
i marbles on a public road, accompanied by betting— When not an offence— 

“ Any game of mere skil > — Meaning of the expression. 


Where accused were convicted under section 13 of the Public 
Gambling: Act (III of 1867) on the findings that they were playing 
a game with marbles on a public road and that the game was 
accompanied by betting, Ae/d, that in view of the amendment 
of the Act by U.P. Gambiting (Amendment) Act (I of 1917), 
the playing of a game of mere skill in a public place into which 
chance did nol enter is gaming but it is not such gaming as falls 
within the ambit of the Public Gambling Act. 


The expression “ any game of mere skill ” does not exclude 
wagering or betting from such a game. 


CRIMINAL REFERENCE by ‘G. C. BADHWAR ESQ., Sessions 
Judge of Aligarh. 


Surendro Nath Gupta, for the applicants. 
The Crown was not represented. 
The following is the Referring Order :—_ 


This is an application for revision of the order, dated 11th 
February, 1925 of Thakur Sheorakhan Singh, Magistrate first 
class, convicting the six applicants under section 13, Act III of 
1867 (The Public Gambling Act) and sentencing each of them 
to a fine of Rs. 5 or, in default of payment of fine, to rigorous 
imprisonment for a week. The case was tried summarily and 
the facts found by the Magistrate are that the applicants were 
playing a game of marbles on a public road at Mursan. Each 
player had contributed six piceto a pool and if a player sutceed- ` 
ed in throwing his marble into a hole with the help of his finger, 

„he took the whole pool. The Magistrate was 6f opinion that 
the game of marbles was not a game of mere skill and that 
section 13A of the Public Gambling Act applied to a game of 
mere skill only. The Magistrate was of futher opinion that as 
the game played by the applicants was accompanied by betting 

- , and pice were actually found on the spot, their act amounted to 
gaming in a public place. I am afraid that I am unable to 
agree with the view taken by the learned Deputy Magistrate. 
In my opinion the game of marbles is a game of a mere skill and 
there is no more element of chance in it than there is in billiards 
o: any other game of that kind.” Bridge is „commonly ‘known as 
agame of skill but there is more glement of chance in bridge 
than there isin the game of marbles. The fact that the game 
‘was played for stakes does not alter the nature of the game, 
e ka Cr. Ref. Nọ. 392 of 1925. , 
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“ý : 
The Magistrate admits in his judgment that section 13A of the 
Gambling Act excludes a game of mere skill [rom the purview of 
section 13. I would, therefore, report the case under section 
438 of the Code of Criminal] Procedure to the Hon’ble High. 
Court with the recommendation that the convictions and sen- 
tences of the applicants be reversed. Before the record is sub- 
mitted to the Court, the Magistrate will be asked to send an 
explanation if he wishes one to be sent up with the i1ecoid. 

I cannot bring myself to believe that the law prohibits the 
playing of a game of skill for a stake or prize. The interpreta- 
tion of the word © mere” in section 13A is ingenious: In reality 
the word is used to exclude the element of chance. 

The following judgment was delivered by 


ASHWORTH, J.—This is a reference by the District Judge of 
Aligarh recommending that the conviction of six persons under 
section 13 of the Public Gambling Act (IIJ of 1867) should be set 
aside in revision. 

The finding was that the accused persons were playing a game 
with marbles on a public road, the. game being one of mere skill into 
which chance did not enter. It is not disputed that before the 
amendment of the said Act by U. P. Gambling (Amendment) Act 
I of 1917 the conviction would have been in order. That Act, 
however, has added a section that nothing in the Gambling Act 
shall apply to any game of mere skill wherever played. The result 
of this amendment appears to be as follows. The playing of a game 
. of mere skill in a public place is gaming but it is not such gaming 
as falls within the ambit of the Public Gambling Act. The Magis- 
trate’s suggestion that the expression “any game of mere skill” 
means a game in respect of which there is no wagering or betting, 
is untenable. Accordingly the conviction of the six persons in this 
case are set aside and the fines, if paid, will be returned to them. 


Convictions set astde 


DEBI DIN AND OTHERS 
VERSUS 
EMPEROR.* 


Criminal Procedure Code, sections 402 and 408 (b)—Joint trial of severel 
accused——Only one sentenced to more than four years— When all should 
appeal to High Court. 

Under section 408 (b) of the Code of Criminal Procedure when 
one accused has been sentenced to more than four years, all the 
other accused convictéd at the same trial have to appeal to the 
High Court even though they themselves have received smaller 
sentences, and this is so even if the accused, who has got more 

‘ * Cr. App, No. 533 of 1425. 
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than four years, does not choose to appeal. Har Dayal v. King- 
Emperor, I. L. R., 37 All., 471, referred to. 
CRIMINAL APPEAL from an order of TUFAIL AHMAD ESQ., 
Assistant Sessions Judge of Shahjahanpur. 


Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


SULAIMAN, J.—Debi Din was arrested on the spot with three 
others, while his other companions fled away. The evidence of 
Nanhu has been rejected by the Judge, but the fact of his arrest 
cannot be doubted. His explanation of his presence is not probable. 
Hess a previous convict. I have no doubt as to his having been 
a member of the gang. I uphold his conviction and sentence, and 
dismiss his appeal. 

The accused Mangli, Dina and Rup Singh have been convicted 
by an Assistant Sessions Judge under section 402 of the Indian 
Penal Code and sentenced to four years’ rigorous imprisonment 
each. Along with Debi Din, who was sentenced to six years, they 
have appealed to the High Court. ` Under section 408 (b) of the 
Code of Criminal Procedure when i” any case an Assistant Sessions 
Judge passes any sentence of imprisonment for a term exceeding four 
years or any sentence of transportation, the appeal lies to the High 
Court. The sentences passed on the first three accused do not 
exceed four years, but that on Débi Din does. The interpretation 
put on this section by several learned Judges of this High Court 


is that when one accused has been sentenced to more than four ° 


years, all other accused persons convicted at the same trial have to 
appeal to the High Court even though they themselves have received 
smaller sentences, and that this is so even if the accused, who has 
got more than four years, does not choose to appeal. i 


In the case of Har Dayal x. King-Emperor ("), CHAMIER, J. 
stated that this was the view held by TUDBALL and PIGGOTT, JJ. 
in which he concurred. Since then the invariable practice of this 
Court has been to entertain such appeals. 


Coming to the merits of the appeal, the case'of these three 
accused is hardly distinguishable from that of Debi Din previously 
disposed of by me. All the four persons were arrested on the 
spot. Their companions who fled away were armed and put up a 
fight. The police who had received previous information that men 
werc about to collect for the purpose of committing a dacoity, went to 
the spot of which the clue had been supplied and found the accused 
there along with others who could not be arrested. The accused 
are not residents of the neighbourhood and had ostensibly no other 
business to be there. Their conviction is proper. The sentences 
are not severe I dismiss their appeal. ° 


Appeal dismissed. 
(1) [rors] I. L. R., 37 All, 471. ° 
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DAUD KHAN, AND ANOTHER , eee 

: * Ursus 1925 
EMPEROR.* - August, 7 
Indian Penal Code, section TEE ‘property’ used in sechon— KANHAIYA 
Meaning of—Removal and dishonest misappropriation of rafters from LAL, J, 


a house—Offence when made out. 

Where the applicants, in order to obtain a seoustal gain to 
the prejudice of a decree-holder whose decree was still pending, 
removed some rafters from a house which was in the possession \ 
of a deceased person at the time of her death and had not since 
been in the possession of any person legally entitled to it, held, 
that the accused were guilty of an offence under section 404 of 
the Penal Code. The property removed by the accused was 
immovable property so long as it was attached to the house but 
became movable property when it ‘was severed from the house. 

è In each case the context much determine whether the property 
there referred to is intended to be movable property or property 
movable or immovable. Section 404 is not expressly restricted 
in its application to movable property only, and criminal mis- 
appropriation or conversion is easily possibie of immovable 
property where, as in this case, the materials have been severed 
from the building and removed. i 

Ram Manmıck Shaha v. Brindabun, 5 W. R., 230, g -E. V. 
Abdul Ahad, {1882] A. W. N., 6, Jugdown Sinha v. Q.-E vle Oe 
R., 23 Cal., 372, referred to. 

Ree v, Girdhar, 6 Bom. H. C. R., Crown Cases, 33, noí 
approved. 

CRIMINAL REVISION from an order of R. L. YORKE ESQ., 
Sessions Judge of Bulandshahr. 


Nehal Chand, for the applicants. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


KANHAIYA LAL, J.—The accused Daud Khan and Sharf Uddin #azžaya J 
have been convicted of an offence under section 404 of the Indian mae 
Penal Code and sentenced to rigorous imprisonment for four 
months and a fine of Rs. 100 each. It appears that one Musammat 
Aziman was indebted to Nanhu Khan and that when she died, 
Nanhu Khan brought a suit against Daud Khan, alleging that he 
was the successor of the deceased and claiming the money due by 
her, from the assets left by her at the time of her death which were 
stated to be in hig possession. The assets consisted of a house 
situated in the village Jagatpur. In that suit Daud Khan pleaded that 
Alauddin was the heir of Musammat Aziman and that he had been 
unnecessarily pleaded. It was ascertained on enquiry that Alauddin ° 
oo * Cr. Rev, No. 381 of 1928.. . 
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was missing from about eight years and the suit was decreed 


against the assets of Musammat Aziman in the hands of Daud Khan 


Nanhu Khan subsequently sold his decree to Mahboob Khan 
who found that Daud Khan and His son, Sharf Uddin, had removed 
some materials from the house left by Musammat Aziman. On his 
complaint Daud Khan and Sharf Uddin have been convicted and 
the only question for consideration is whether section 404 of the 
Indian Penal Code is applicable to the case. 


Section 404 lays down that a person who dishonestly misappro- 
priates or converts to his own use property, knowing that such 
property was in the possession of a deceased person at the time of 
that person’s decease and has not since been in the possession of 
any person legally entitled to such possession, shall be liable to 
punishment under that section. The property removed by the 
accused in this case consisted of the rafters used in the house left 
by Musammat Aziman. They were immovable property so long 
as they were attached to the house but became movable , property 
when they were severed from the house ; and as the two accused 
had on their own showing no title to the house and the house was 
not in the possession of any person legally entitled to its possession, 
Section 404 of the Indian Penal Code applies if after severing the 
rafters from the house, they dishonestly removed them and mis- 
appropriated or converted them to their own use. The word pro- 
perty is not défined anywhere in the Indian Penal Code ; but the 
word movable property is defined by section 22 as intended to 
include,corporeal property of every description except land and 
things attached to the earth or permanently fastened to anything 
which is attached to the earth. In their severed state the rafters 
were movable’ property. The person entitled to the house was 
Alauddin Khan and failing him any other nearest heir of the 
deceased or the zamindar, as the case may be. The accused do 
not claim any title to the house. They removed the rafters in 
order to obtain a wrongful gain to the prejudice of the decree- 
holder whose decree was still outstanding. In other words, they 
dishonestly misappropriated property which was in the possession 
of a deceased person at the time of her death and has not since 
been in the possession of any person legally entitled to it. 


Like section 378 section 403 refers to movable property. 
Section 404 and some of the other sections following it refer to 
property without any such qualifying description ; and in each case 
the context must determine whether the property referred to 
is intended to be movable property. or property movable or im- 
movable. In Kam Manick Skaka v. Brindabun () »-NORMAN, 
J. observed that where a person was entrusted with the dominion 
over property and wilfully omitted to pay revenue, and caused the 
same to be sold at a revenue sale for the purpose of defrauding the 
mortgagee and purchased, it himself in the name of some ofher, 

(1) 5 W. Ro 230, 


" P 


VOL. XXIV] HIGH COURT l 156 


person, hetould be treated as having dishonestly misappropriated 
the same and converted it to his own use in violation of the legal 
contract which had been made affecting it. In Q-E. v. Abdul 
Ahad (*), where a certain person who, personating a court peon, 
proclaimed by beat of drum that a” tenant had been ordered by the 
court, of which he personated himself to be the peon, to be ousted 
froma holding, it was held that section 420 of the Indian Penal 
Code could have no application to the delivery of immovable pro- 
perty or to the surrender of the cultivatory holding. In Jugdown 
Sinha v. Q.-E. (?) the word property referred to in section 405 of 
the Indian Penal Code was treated as meaning movable property 
asin section 403 and it was laid down that an offence of criminal 
breach of trust could not be committed in respect of immovable 
property. In Reg v. Girdhar (*) it was held that section 404 of 
the Indian Penal Code did not apply to immovable property left 
by a deceased person. Section 404 contains no such express limita- 
tion ; and criminal misappropriation or conversion is, easily possible 
of immovable property where as in this case the materials have 
been severed from the building and removed. The appellants have 
been rightly convicted and there is no sufficient reason for inter- 
ference in revision. As the materials were not of very great value 
and there was no lawful claimant existing, the sentence need not be 
stringent. The application is dismissed except in so far that the 
substantive sentence of rigorous imprisonment passed on each of 
the applicants will be reduced to the period they have already 
undergone. The sentence of fine will be maintained. The bail 
bonds will be cancelled. 

. Application dismissed. 


(1) [1882] A. W.N., 6 (2) L L. Rọ 23 Cal., 372. 


(3) 6 Bom. H.'C. R. Crown Cases, 33. 3 





MUNIR 
VEPSUS 
EMPEROR.* 


Indian Penal Code, sections 404,497 read with r0g— Offences under— 
Adultery and re-marriage—Connivance— What does not amount to— 
Section 404, I. P. C. read with 198, Criminal Procedure Code— 
Abeiment— When complaint by person aggrieved not necessary. . 


Where the accused, after abducting the wife of another, lived 
with her in adultery and, subsequently, re-married her in the 
nikah form with her consent, “eld, that the accused was guilty 

ae of offences under sections 497 and 10g 1ead with section 494 of 
the Penal Code. . 

The mere fact that the husband, on being informed by the 
Police that his wife had been discovered at a certain place, ex- 
pressed his unwillingness to takether back on the ground that 
she had’ lost her religion, was not evidence of ‘the husband 

° * Cr. App. No. 529 of g925. Ek 
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having connived at her living a life of adultery with the accused. 
Connivance is a figurative expression meaning a voluntary 
blindness to some present act or conduct, to something going 
on before the eyes, or something which is known to be going on 
without any protest or desire ¢o disturb or interfere with it. Gibbs 
v. Gibbs, 11 H. L., 1 at 27, referred to. ` 
The charge of abetment of a marital offence of the kind 
referred to in section 198 of the Criminal Procedure Code is not 
excluded from cognizance without a complaint made by some 
person aggrieved by such abetment. 
CRIMINAL APPEAL from an order of I. B. MUNDLE ESQ., 
Sessions Judge of Shahjahanpur. 


Syed Muhammad Husain, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


KANHAIYA LAL, J.—The accused Munir has been convicted of 
offences under sections. 494 and 497 of the Indian Penal Code and 
sentenced on each charge to rigorous imprisonment for one year. 
The sentences are concurrent. The case is somewhat unfortunate. 
Musammat Ganga Kuar was the wife of Har Gobind. She was 
married about’5 or 6 years ago, when she was a minor. She was 
brought by her husband to his house in Ghanshiampur. He did not 
thereafter allow her to go to the house of her parents, because, it is 
said, her parents had not paid the dowry which had been settled 
for the marriage. The accused was in the service of Har Gobind 
and his duty was toact as chaukidar and keep watch outside his 
house. On the night of the 30th of October, 1922 Har Gobind 
was away from his house. When he came back he found his wife, 
Musammat Ganga Kuar, not in the house; and his servant Munir 
was also absent. He made a report at the Powayan police station 
next morning that his wife was missing and that she had been 
enticed away by Munir. Musammat Ganga Kuar states that Munir 
told her that her brother was at the door and wanted her and that 
she went out with Munir but did not find her brother. She en- 
quired where her brother was ; and her story is that Munir and his 
brother Shahzade told her to go with them and that they would 
take her to the house of her mother. She goes on to say that she- 
was taken from there to different places and ultimately to the house 
of Amir, a brother-in-law of Munir in Bilsanda, where Munir and 
she stayed fora month. Amir is stated to have afterwards turned 
out both of them. They then shifted to the garden of Tika Ram 
where Munir took employment. She was ultimately arrested at 
Bilsanda on the complaint of her brother, Ganga Sahai, on the 24th 
of December, 1924. Meanwhile she-had two children by. Munir, one 
of whom died and the other, a baby seven motfths old, is still alive. 


‘After her recovery a complaint was filed by Har Gobind, on the 


3rd of December, 1924, stating that she had been «kidnapped by 


Munir with the help of certain other persons and that Munir had | 
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done so With the object of having illicit intercourse with her and 
further stating that Munir had wrongfully kept and confined her 
and carried on sexual intercourse with her against her will. 


Musammat Ganga Kuar wag sent for medical examination and 
the opinion of the Sub-Assistant Surgeon, who examined her, was 
that she was about 16 years old. In the complaint filed by Har 
Gobind, Munir was charged with offences under sections 366, 497 
and 498 of the Indian Penal Code. During the enquiry before the 
committing Magistrate Munir stated that he found the girl roaming 
about in the Bilsanda Bazar about three years ago and that the 
girl said that she had been enticed away by some one from the 
house of her husband. He admitted that he had taken her to 
his house and celebrated his sía% with her and kept her as his 
wife, The learned Sessions Judge took further evidence about 
the age of the girl and examined Dr. Sham Behari Lal, the Civil 
Surgeon of Shahjahanpur, who stated that the girl appeared to be 
about 17 years old and that her development was compatible with 
the age of 20 years. He accordingly acquitted the accused of an 
offence under section 366 of the Indian Penal Code but convicted 
him under sections 494 and 497, Indian Penal Code. 


The question for consideration here is whether the charge 
under section 494 of the ‘Indian Penal Code can be maintained 
without an express complaint by the husband to that effect and 
whether in the circumstances established Har Gobind had not 
connived at the adultery of his wife with the accused. It is also 
urged that there was no proof of any lawful marriage between 
Munir and the girl inasmuch as the statement of the girl was that 
she had not consented to the re-marriage, and that the trial court 
had no jurisdiction to entertain the complaint or to enquire into 
the charges of which the accused had been convicted. 


Section 494 of the Indian Penal Code makes the offence of 
bigamy punishable both as regards a person, having a wife living, 
marrying another and as regards a wife, having her husband living, 
re-marrying, in any case in which such re-marriage would be void by 
reason of its taking place during the life of such wife’ or husband. 
The person to whom the woman is re-married cannot be punished 
under section 494. He can only be charged with abetment of that 
offence. Section 109 of the Indian Penal Code indicates the 
punishment which is to be awarded for such abetment. Section 
198 of the Code of Criminal Procedure prohibits a court from 
taking cognizance of an offence under section 494 of the Indian 
Penal Code except upon a complaint made by some person aggrieved 
by such an offence. A complaint was made by the husband in 
the preserit case; hut it was not a complaint about remarriage 
or bigamy within the meaning of section 494 of the Indian 
Penal Code (A complaint is defined in section 4 of the Code of 
Criminal Procedure as: meaning the allegation made orally or in 
writing to a Magistrate with a view tb his taking action under 
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CRIMINAL the Code that some person, whether known or unknðwn, has 
ee committed an offence. The offence complained of by Har Gobind 
` in his application was that his wife had been kidnapped and kept 
MUNIR in wrongful confinement by Munir and that he was having illicit 
Emperor connection with her and against her will. There is nothing to 
TER show that he was till then aware that she had been re-married 
Kan 7, in the 2#kah form to Munir and no charge ander section 494 of the 
'“" [Indian Penal Code was, therefore, laid therein. It is noticeable, 
however, that the provisions of section 198 of the Code of Crimi- 
nal Procedure do not apply toa charge of abetment of a marital 
offence of the kind therein referred to. Section 195 of the Code 
of Criminal Procedure, which deals with cases in which a previous 
sanction or order for prosecution is required for a prosecution 
' under certain charges, provides in express terms that a similar 
sanction or order is needed for a prosecution for the abetment of 
those offences or for an attempt to commit them. No such 
provision is, however, contained in section 198 and it cannot, there- 
fore, be said that the charge of abetment of a marital offence of the 
kind referred to therein is excluded from cognizance without a 
complaint made by some person aggrieved by such abetment. The 
section is limited in its operation to the offences mentioned therein. 
Section 109 of the Indian Penal Code is in a sense a separate 
provision for offences punishable with the same amount of punish- 
ment as is provided for the offences said to have been abetted. To 
constitute a charge of abetment the commission of the substantive 
offence has no doubt to be established, because there can be no 
abetment if the substantive offence has not been committed, but the 
person committing the substantive offence and the person abetting 
it may not be the same; and it is possible to imagine cases 
in which the person committing a substantive offence may remain 
untraced and the person abetting it may be traced and brought ‘to 
book. In any case the language of section 198 of the Code of Criminal 
Procedure does not justify the contention that even where a charge 
is one of abetment acomplaint by the person aggrieved is neces- 
sary.: In the,present case a complaint of an offence under section 
494 of the Indian Penal Code having been committed could not have 
been made by the complainant because the fact of the re-marriage 
was not till then known to him. -The accused Munir admitted the 
re-marriage in his statement before the committing Magistrate and 
he adhered to that statement in the Court of Session. It has been 
found and rightly found that he knew that Musammat Ganga Kuar 
was the-married wife of-Har Gobind-- The evidence of Har Gobind, 
Musammat - . Ganga Kuar, her brother Ganga Sahai, and other 
witnesses proves that there had béen a lawful marriage between 
Musammat Ganga Kuar and Har Gobind. Munir was employed 
as a watchman at their house and his oWn statement shows that he 

was aware that she was the wife of Har Gobind. i 
= It is, however, asserted on his behalf that there was no'adequate | 
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proof of the performance of the necessary formalities which con- CRIMINAL 
‘stituted a marriage under the Muhammadan law to render the fou! 
“charge of bigamy maintainable, but, as the learned Sessions Judge 

has rightly pointed out, the statement -of Musammat Ganga Kuar MUNIR 
that she did not know of her utkak with Munir till people came and aipeRén 
told her about it, is not true. She had evidently consented tobe _ 
married to Munir, for she says that there was a gathering of 10 saab J. 
or I2 persons at the time when the wzkah took place about 10 or 

_ 15 days after she was abducted and that she was informed by those 

` persons that her nika with Munir had been celebrated. 


The other charge against Munir relates to an offence under 
section 497 of the Indian Penal Code. On the staternent of the 
accused himself there can be no question that the appellant was 
living in adultery with Musammat Ganga Kuar knowing that she 
was the wife of Har Gobind. The contention urged on his behalf 
is that Har Gobind had connived at her adultery by taking no 
steps since October 1922, beyond making a report to the police, 
either to get her back or trace her whereabouts. It appears that 
after Munir and Musammat Ganga Kuar settled in Bilsanda the 
police got information that Munir, who was a previous convict, had 
arrived there and that he was living with a strange Hindu woman. 
Munir and Musammat Ganga Kuar went to the police station at 
Bilsanda to make their statements and an enquiry slip was thereupon 
sent by the Sub-Inspector in charge of the Bilsanda police station, 
district Pilibhit, to the Sub-Inspector in charge of the Powayan 
police station, district Shahjahanpur, about their antecedents. The 
result of that enquiry was communicated by the Sub-Inspector of 
Powayan police station on the 3rd of January, 1923, but it is not 
on the record. There is, however, the statement of Sub-Inspector 
Zahir Ahmad attached to the police lines at Pilibhit to the effect 
that the woman described herself as Musammat Kalawati, wife of 
Har Gobind, and that on the enquiry slip being received’ back he 
told Munir to go wherever he liked. There is also the statement 
of Sub-Inspector Gordhan Das, then second officer at Powayan, that 
he had sent for Har Gobind and informed him that his wife was at 
Bilsanda and that Har Gobind said that he would not have the 
woman back as she had lost her religion. Musammat Ganga Kuar 
also states that she was told by the Sub-Inspector something to 
that effect. There can be no doubt, therefore, that Har Gobind 
had then received information that Musammat Ganga Kuar was at 
Bilsanda and that at that time he was not willing to take her back. 
That does not, however, dispose of the charge, for the information 
which Har Gobind is stated: to have received did not indicate that 
she was living in adultery with Munir. It indicated that she was 
in Bilsanda and if he hade cared to go there and trace her where- 
abouts he might possibly haves found her. His omission to do so 
is not evidence of his having connived at her living a life of adultery j 

ewith Munir. She may have been living any kind of life ; but the = 
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CRIMINAL charge here relates to her adultery with Munir ; and Munir cannot 
escape liability for it, unless there is proof of his specific connivs 
ance of her adultery with him. Har Gobind was living in Powayan 
MUNIR and Musammat Ganga Kuar was living in another district at the 
EMPEROR time; and in order to establish connivance mere negligence or 
——° inactivity will not suffice. To constitute connivance the facts 
Kanhaiya — established must lead to a direct and” necessary inference that 
mae adultery would be committed with tlié“ person charged They must 
show that the husband acquiesced in by wilfully abstaining [rom , 
taking any steps to prevent that adulterous intercourse which, from 
what passes before his eyes or within his knowledge, he cannot but 
believe or reasonably think is likely to occur. They may not go to 
prove privity to the actual commission of the adultery. As pointed 
out by LORD CHELMSFORD, in Gribbs v. Gibbs(*) connivance is a 
figurative expression meaning a voluntary blindness to some pre- 
sent act or conduct, to something going on before the eyes, or 
something which is known tobe going on without any protest or 
desire to disturb or interfere with it. There is no such evidence 
of connivance in this case in regard- to the specine acts of adultery 

with which the appellant is charged. 


It is also urged that the remarriage took place in n Bilsanda and 
the adultery also took place there, and that the Sessions Judge of 
Shahjahanpur had therefore no jurisdiction to try the case. But 
section 179 of the Code of Criminal Procedure lays down that 
where a person is accused of the commission of any, offence by 
reason of anything which has been done and of any consequence 
which has ensued, such offence may be enquired into or tried by a 
court within the local limits of whose jurisdiction any such thing 
has been done or any such consequence has ensued. 


The consequence of the re-marriage and adultery was that the 
complainant was kept deprived of his wife from the time she went 
into the keeping of the appellant. 


There is no reason, therefore, for interfering with the conviction 
or sentence. S 


Musammat Ganga Kuar is living at present with her brother 
Ganga Sahai. Har Gobind states that he is willing to take her 
back and keep her if she performs certain pilgrimages. 


The appeal is dismissed except in so far that the conviction of 
the appellant under section 494 of the Indian Penal Code is altered 
into one of abetment under section 109 read with section 494 of 
the Indian Penal Code. The other conviction and the sentences 
passed will stand. i 
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© Appeal dismissed. 
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KASHI PRASAD 
f VERSUS 
EMPEROR- THROUGH RAM SUNDER.* 


Criminal Procedure Code, settion 250—Prousions of—Complaint found to 
be false and brought on accountof ennity—Compensation, when can be 
awarded. i 

Where the Magistrate awarded compensation to the opposite party 
as the complaint against-him was found to be falsé and brought 
on account of enmity, Ae/d, that the alteration made in the old 
Code of Criminal Procedure covered a case where the complaint 
was shown to have been false and either frivolous or vexatious. 
Section 250, therefore, justified the Magistrate in awarding the 
compensation. Mam Singh v. Mathura, I. L. R., 34 All., 354, 
referred to and explained. 

CRIMINAL REVISION from an order of TEJ NARAIN MULLA 

ESQ., Sessions Judge of Gorakhpur. 


Kumuda Prasad, for the applicant. 
The following judgment was delivered by 


KANHAIYA LAL, J.—The applicant Kashi Prasad brought a 
complaint against the opposite party which was found to be false 
and brought on account of enmity. The learned Trying Magistrate 
ordered the accused to pay Rs. 50 as compensation. The conten- 
tion here is that no such compensation can be awarded unless the 
. complaint is shown to be frivolous and vexatious, and reliance is 
placed on the decision in the case of Ram Singh v. Mathura (?). 
That case was, however, decided under the old Code of Criminal 
Procedure. The alteration since made covers a case where the 
complaint is shown to have been false and either frivolous or vexa- 
tious. The complaint in the present instance has been found to 
have been false and brought on account of enmity, and section 250 
of the Code of Criminal Procédure justified the Magistrate in 
awarding compensation under the circumstances. The application 
ig rejected. 

Application rejected. 
* Cr. Rev. No. 492 of 1925. 
(1) f ] I. L. R., 34 All, 354. 
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KADHORI 
VERSUS 
EMPEROK.* 


U. P. Village Panchayat Act {VJ of 1920), section 72— Magistrate, powers 
of, under—Criminal Procedure Code, sections 133 to 143—Provisions 
of, effecl of—Unlawful obstruction over public pathway— Whether 
constructions built amount to an— Determination of the qguestion—Pro- 
cedure to” be followed. 

Where the Magistrate asked certain panches to make a local 
investigation 1egarding certain constructions made by the appli- 
cant, and their report was that a shop had been newly built on 
land forming part of a public pathway, and the Magistrate, acting 
on the report of the said panches, but disbelieving the evidence 
produced by the applicants, directed the removal of the said 
constructions, eld, that the procedure adopted by the Magistrate 
was somewhat irregular. He had power under section 72 of the 
U. P. Village Panchayat Act, VI of 1920, to make a local enquiry 
into. an offence or charge covered by section 202, Criminal 
Procedure Code, but in a case like the present he had to follow 
the procedure laid down by sections 133 to 143 of the Code and 
determine on tlie evidence adduced whether any unlawful obstruc- 
tion had been made over a public pathway or other public place. 

CRIMINAL REFERENCE made by BABU KAULESHAR NATH 

RAI, Sessions Judge of Mainpuri. 

The applicant was not represented. 


M. Waliullah (Assistant Government Advocate), for the 
Crown 


The following judgment was delivered by 


KANHAIYA LAL, J.—Alongsidg a small public lane Kadhori 
has a house, and opposite that house stands the house of Mata Din. 
The house of Mata Din had a chaéutsa in front of it which he is 
said to have extended. Kadhori has also built a shop, which, 
according to his allegation, was built in the place of an old chapper, 
and, according to Mata Din, on the land forming part of the lane or 
pathway. The effect of these two constructions, it is stated, was 
that the land was considerably narrowed. The trying Magistrate 
found that both these constructions were encroachments newly made 
on the land and directed both of them to be removed. The evidence 
produced by Kadhori to show that he had built the shop on the 
site of an old ckapper appears to have been disbelieved. Certain 
panches were asked by the Magistrate to make a local investigation 
and their report was that the shop had beer newly built on land 
which formed a part of the lane or public pathway. The Magistrate 
examined Tewari Sheocharan-Lal, the sarpanch, who is also an 

* Cr. Ref, No. 417 of 1925, 
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Honorary Magistrate, and acting on the report of the panches he 
directed the removal of both the constructions. 


The procedure adopted by the learned Magistrate was some- 
what irregular. He had power under section 72 of the U. P. 
Village Panchayat Act, VI óf 1920, to make a local enquiry into an 
offence or charge covered by section 202, Criminal Procedure Code, 
but in a case like the présent he had to follow,the procedure laid 
down by sections 133 to 143 -of the Code and determine on the 
evidence adduced whether any unlawful obstruction had been made 
over a public pathway or other public place. He could have not 
acted outside such evidence solely on the report of the panches or 
on their local investigation to determine whether any old chapper 
existed in the place where the shop had been built, and, if not, how 
far the encroachment extended. Beyond verifying his report Tewari 
Sheocharan Lal does not say whether he had any personal knowledge 
about the matter. 


The case is, therefore, sent back to the trying Magistrate with 
a direction to enquire afresh into the matter from the stage up to 
which the enquiry had last proceeded, and to determine how far the 
land or public pathway extended, and whether the encroachments 
had been newly made thereon, so as to obstruct the pathway and 
whether the public had suffered in consequence. 


_ RAM SARUP 
VETStES 
EMPEROR.* 


U. P. Municipalities Act (TI of 1916), section 178 —Sanction obtained under— 
Prosecution, when wholly unjustified—Section 186 read with section 185 
—TInterpretaiion of—Section 307, liability under, question of— When 
does not arise. 

Having obtained the sanction of the Municipal Board, under 
section 178 of the U. P. Municipalities Act, II of 1916, for the 
construction of a chaduira, the applicant put up stone brackets 
to support the said chabutra, ‘The Municipal Board subsequently 
issued a notice, under section 186, requiring the applicant to 
stop the erection of the stone brackets. On his refusal to stop 
the erection, applicant was prosecuted. eld, that a chabutra 
can only rest on earth or on pillars or on brackets, and as the 
sanction did not limit the discretion of the applicant to build it 
in any particular form, it was open to him to erect stone brackets 
for supporting the chadutra‘*without obtaining a new sanction. 
The prosecution*was wholly unjustified. 

Section 186 read with section 18s refers to the constructions 
made eitHer in contravention of the requirements of section 178, 

* Cr, Revs No. 453 of 1925. 
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orin contravention of the written directions given by the Board 
under section 118 or any by-law. 

Inasmuch as there was no by-law pointed out in this case and 
there was nothing inthe sapction to forbid tne use of stone 
brackets, the applicant was not-liable under section 307 of 
the Act. 

CRIMINAL REVISION from an order of G. C. BADHWAR ESQ., 
Sessions Judge of Aligarh. 

M. A. Aatz, for the applicant. 

M. Waltullah (Assistant Government Advocate) , for the Crown. 

The following judgment was delivered by 


KANHAIYA LAL, J —The applicant, Ram Sarup, applied to the 
Municipal Board of Hathras to extend his chabutra by two feet in 
an almost triangular line so as to make the new chadutra and the 
old chaéutva form a rectangle. He also mentioned that he may be 
granted permission to put a stone on the drain to serve asa step 
for getting on to the chaduira. The map attached to the application 
explains the position and the form in which the new chadutra was 
to be built. This sanction was granted. ° At the time the applica- 
tion for sanction was made, it was not mentioned that the new 
chabutra would rest on stone brackets. The applicant is now being 
prosecuted for having put up storie brackets to support the new 
chabuira, for the construction of which the Municipality had already 
granted its sanction. A chabutsa can only rest on earth or on 
brackets, and as the sanction did not- limit the discretion of Ram 
Sarup to build it in any particular form, it was open to erect stone 
brackets for supporting the new chadutra. The prosecution is 
wholly unjustified. The construction of the chadufra was made 
with the sanction of the Municipal Board obtained under section 178 
of the U. P. Municipalities Act, II of 1916, and a separate sanction 
for the erection of stone brackets to support the ckabutra was not 
needed. The Municipal Board issued a notice under section 186 
requiring Ram Sarup to stop the erection of the stone brackets but 
he refused to stop the erection. The trying Magistrate and the 
learned Sessions Judge were of Opinién that by refusing to stop the 
erection of the stone brackets he had incurred a liability under 
section 307 of the Act, but section 186 read with section 185 
refers to the construction made either in contravention of the 
requirements of section 178, or-in contravention of the written 
directions given by the Board under section 118 or any by-law. 
There is no by-law pointed out to usin this case and there is 
nothing in the sanction to forbid the use of stone brackets as sup- 
ports for the chadutra. The learned Sessions Judge alsq observes 
that Ram Sarup had extended his ckabuira beyond the size sanc- 
tioned by the Board by 6 inches, but there is no mention of any 
such extension in the notice issued to him by the Municipal Board, 
nor was that one of the „grounds taken by the Municipal Board in 
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the trial Court. In fact the contention of Ram Sarup is that his 
chabutra does not extend beyond 2 feet anywhere, and that matter 
not having been a part of the original complaint, it cannot be tried 


here. 


The application is allowed and the conviction and sentence 


passed on the applicant are set aside. The fine, if realised, will be 
refunded. 


i Application allowed 
Conviction quashed. 


SHYAM SUNDER SINHA AND OTHERS 
VER SIS 


EMPEROR THROUGH RAM NARAIN SINHA.* 


Criminal Procedure Code, sections 139, 140 and Igti—Fatlure of jury to 
return verdict according to law—When Magistrate may make original 
order final, i 


According ‘to section 141 of the Criminal Procedure Code, if 
the jury fails to return a verdict within the time allowed in 
accordance with law, the Magistrate may pass such orders as he 
thinks fit and the order shall he executed in the same manner 
as a final order under section 140. i 


Where, after issuing a notice to the applicants, under section 133 
for the removal of a privy alleged to constitute a public nuisance, 
a jury was appointed to investigate into the matter, and on its 
failure to return a verdict as required by section 139, the Magis- 
trate discharged the jury and as no evidence was forthcoming 
{rom either of the parties, the Magistrate after satisfying him- 
self of the correctness of his original order, made the order 
absolute, e/d, that the Magistrate was justified in acting as he 
did. Hingu v. Emperor, 6 A. L. J. R., 685 and Zsmail v. Binda, 20 
A. l. J. R., 657, referred lo. 


CRIMINAL REFERENCE by MUHAMMAD ALI AUSAT ESQ., Ses- 
sions Judge of Ghazipur. 


S. N. Gupta, for the applicants. 
A. P. Pandey, for the opposite party. 
The following is the Referring Order :— 


Ram Narain Singh filed an application on 6th March, 1925 
under section 133 of the Code of Criminal Procedure against the 
defendants. His case was that theie ‘is a public path running 
east-west. To the south of the path is a chabutra of Shivaji 
and a pucca well. There was a house of defendants to the north 
of the path. Defendants have pulled down that house and are 
building a new one. e Defendants’ privy formerly was in the 
northern portion of the house. This time defendants have made 
a latrine which opens on the road. ‘This latrine will cause much 

* Cr. Ref. No. 497 of «1935. 
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nuisance to the worshippers of Shivaji and to those persons who 
use the water of the well, as the latrine is very near the chabutra 
of Shivaji and the well. 


The court, after taking the stalement of the applicant, asked 
the police to submit a report after, local inspection and also to 
submit a map of the place, 


The police reported that this latrine seems to be new. Its 
situation is a source of nuisance as it will be cleaned from out- 
side. This latrine is only 12 paces off from the well and the 
chabutra of Shivaji and is also close to the path. It will give 
trouble to the worshippers‘of Shivaji and to the persons who 
use the water of the well. 


On this notice was issued to defendants. Defendants appeared 
and filed an objection and said that“a jury be appointed and 
nominated two persons as jurors on their side. The court 
accordingly appointed a jury of five persons. The Qanungo was 
appointed by the court as umpire and two persons as jurors were 
nominated by the court. 


It appears from the order on the order-sheet, dated 1sth May, 
1925 that all the jurors did not inspect the place together. Four 
inspected the place at one time and they differed. The fifth 
juror, without seeing the place, sent a third report. 


The court said that this procedure was illegal and so discharged 
the jury. Then the Deputy Magistrate said that he will inspect 
the place himself, and then parties may produce any evidence 
they like on 18th May, 1925. 


The court inspected the place on 17th May, 1925 and noted 
that the latrine is only 9 feet from the pucca well and close to 
the well there is an idol of Shivaji installed on a chabutra. 


The case was eventualiy taken up on 27th May, 1925. Neither 
party produced any evidence and the court, on 29th May, 192, 
made the order absolute. 


Defendants have filed this revision petition and they say that 
the proceedings of the court below were irregular and illegal. 

The Magistrate was quite justified under section 139 of the 
Code of Criminal Procedure in not taking further proceedings 
for the appointment of a jury when the first jury had failed, but 
section 137, clause (1) says that if the objector appears and 
shows cause against the order, the Magistrate shall take evidence 
in the matter asin a summons case. So itis clear that after 
the discharging of the jury it was necessary that the applicant 
should produce evidence before the Magistrate and then the 
opposite party should also produce evidence and after the con- 
sideration of the whole evidence, the court may pass such order 
as it thinks proper. 


In this case neither party produced any evidence artd so there 
was no evidence in the case which, can be called evidence in a 
judicial proceeding and-as such the court below was wrong in 
making the order absolute. The cases of Hingu v. Emperor, 
[1909], 6 A. L. J. R., 685 and Zmar? v, Binda, [191s] 20 A. L J 
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R., @57 bear out the contention of the petitioner in this court. In 
fact in this case the defendants had said that section 133 is not 
applicable because the privy had not been built upon the road. 
That question was nol gone through in this case, so in my 
opinion the order of the Deputy Magistrate making the order 
absolute was wrong and illegal. He ought to have pioceeded 
according to law and it is clear that when the applicant did not 
produce any evidenc®, the proper course for the court was to 
dismiss the case. I, therefore, submit the record to the Hon’ble 
High Court for setting aside the order making the order absolute, 
dated 29-5-2s. 
The folowing judgment was delivered by 


DANIELS, J.—This is a reference by the learned Sessions Judge 
of Ghazipur under the’following circumstances. A notice was 
issued to the applicants under section 133 of the Code of Criminal 
Procedure for the removal of a privy which was alleged to constitute 
a nuisance as it had been constructed on a public path and only a 
few paces from a shivalah. They appeared and asked for the 
appointment of a jury and a jury was duly constituted. The jury, 
however, failed to return a verdict as required by section 139. The 
learned Sessions Judge has taken the view that the parties were 
thereby relegated to the same: position as when the notice under 
section 133 was originally issued. This, however, is not what the 
Code lays down. Section 141 provides that if the jury fails to 
return a verdict within the time allowed in accordance with law the 
Magistrate may pass such orders as he thinks fit, and the order shall 
be executed in the same manner asa final order under section 140. 
What the Magistrate did in this case was to inspect the spot and to 
call for a report from the police. The result of both proceedings 
was to satisfy him of the correctness of the original order. He 
found from his inspection that the construction was new, that it 
did encroach on the road, and that it was so near to the shtvalak 
as to constitute a public nuisance. Under these circumstances the 
order passed by the Magistrate was not, in my opinion, an illegal 
order. 

Let the record be returned. 


SUMARIA alas BISMILLA 
VET SUS 
EMPEROR.* 


Criminal Procedure Code, section 250, clauses 1,2 and 3—Provisions of— 
Compensation paid by complainant exceeding Rs. 50—Right of appeal, 
whether exists. : 

When the total amount of: compensation ordered to be paid 
by a complainant in one particular case exceeds Rs. so, there is 
a right ob appeal even though the amount of compensation to be 

* Cy. Rev. No, 400 of 1925. 
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paid to each individual accused person may not exceed the sum 
of Rs. 50. 
CRIMINAL REVISION from an order of M. ALI AUSAT ESQ., 
Sessions Judge of Ghazipur. : 


Saila Nath Mukerji, for the applicant. 
M. Waliullah (Assistant Government, Advocate) , for the Crown. 
The following judgment was delivered by 


DALAL, J.—The applicant woman, Musammat Sumaria attas 
Bismilla, was ordered by the learned District Magistrate of Ghazi- 
pur to pay compensation of Rs. 50 to each one of three constables 
whom she accused of having committed extortion The total sum 
she was required to pay was Rs. 150. ‘ 7 


When she went up in appeal, the learned Sessions Judge hel 
that no appeal lay. Ido not think that he was right in this con- 
clusion. In clause 1 and 2 of section 250, where the limit of 
compensation is stated, it is definitely laid down that the limit of 
compensation is Rs. 100 with respect to every accused person. On 
the- other hand, in clause 3 which relates to appeal, the words are 
general and the right of appeal is given wherever the order relates 
to the payment of compensation exceeding Rs. 50. In clause 3 
the words of clause 1 and 2 are not repeated of compensation to 
each individual accused person. Iam, therefore, of opinion that 
when the total amount of compensation ordered to be paid bya 
complainant in one particular case exceeds Rs. 50 there isa right 
of appeal even though the amount of compensation to be paid to 
each individual accused person may not exceed the sum of Rs. 50. 

I do not, however, think it worth while to send the case back 
to the Sessions Court. I have gone through the facts of the case 
and the fine of Rs. 150 appears tome to be excessive. I reduce 
the amount to Rs. 20 payable to each accused person and direct 
that the excess amount, if recovered from the applicant woman, 
shall be refunded to her. 





RAGHUNATH KANDU 
VET SUS 
EMPEROR.* 


Penal Code, section 290—Conuiction under—Accused originally charged 
under section 34 of Police Act—Opportunity not given to meet the charge 
—When conviction illegal. 

Where the accused was originally charged under section 34 
of the Police Act but the trying Magistrate finding. him guilty 
‘under section 290 of the Penal ‚Code tonvicted him under 
the latter section without giving the accused an opportunity 
to meet the charge, e/d, that the conviction must be set aside, 

* Cr, Ref. No. 615 of 1925. 
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sions Judge of Azamgarh. 

A, P. Dube, for the applicant. 

The Crown was not represented. 

The following is the Referring Oidei :—- 
e ° 


This is an application for revision of an appellate order ot 
Pandit Uma Charan Misra, Magistrate first class, dismissing an 
appeal againsi the order of conviction under section 290 of the 


Indian Penal Code passed by the Tahsildar of Mohammadabad . 


against the applicant Raghunath Kandu. The facts of the case 


` are as follows :—Applicant, Raghunath Kandu, was sent up by 


Mubarakpur police for trial under section 34 of the Police Act 
(No. V of 1861). It was complained that he kept logs of wood 
in a public way, and thereby caused obstruction to the passers- 
by. It was proved that logs of wood were lying there and they 
could cause obstruction on market days. The accused admitted 
that he cut a tamarind tree and some pieces of timber lay on the 
public way. He, however, pleaded that he could not remove 
them on account of the prevalence of plague in the village. The 
accused produced no evidence in his defence, 


The Tahsildar Magistrate found that the accused’s act did 
not come under section 34 of the Police Act and it was an 
offence under section 290 of the Indian Penal Code. He, there- 
fore, convicted applicant under the latter section and fined him 
Rs, 10, Applicant preferred an appeal.which was dismissed and 
it was held that, under section 237 of the Code of Criminal 
Procedure, a person charged with one offence can be convicted 
of another offence. Appellant now comes in revision to this 
court, and I think this order cannot be upheld. 


The accused was charged under section 34 of the Police Act. 
The accused must have known through his legal advisers that 
he committed no offence under the Police Act. He, therefore, 
made no defence. The accused was never told that there was a 
charge under section 290 of the Indian Penal Code against him. 
He had no knowledge of the charge against him until he was 
convicted and sentenced. It appears from the judgment of the 
Tahsildar that section 290 of the Indian Penal Code was in- 
troduced by him in his judgment at the very last moment. The 
accused had no opportunity to meet the charge. He did not 
even know of it till his conviction. This is, ip my opinion, not 
only an irregularity but an illegality which had prejudiced the 
accused. It is possibie the accused might have been advised to 
give evidence that there was no public nuisance and the keeping 
of the wood there caused no public inconvenience had he been 
informed that he was charged with committing a public nuisance, 


Section 227 of*the Criminal Procedure Code deals with altera- 
tion of a charge but it* requires that the alteration shall be read 
and explained to the accused. The accused must know what he 
is charged with and what offence he has to answer. Section 


e 237 of the Code of Criminal Procedure must be read with section 
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~ 


CRIMINALI 227 of that Code, A court cannot convict an accused person of 
: an offence of which he has not been told anything. 


Then again section 237 applies only to cases mentioned in 
RAGHU- section 236, Criminal Procedure Code which deals with cases in 
aea which an act is ọf such a nature that it is doubtful which of 
j several offences the facts will constitute. In the present case 
EMPEROR „it was not doubtful whether an offence under section 34 of*the 
Police Act or under section 290 of the Indian Penal Code was 
committed. In my opinion section 237 cannot apply to this 
case and even if it can be said to apply, the accused must be 
told what he is charged with. It is not just to convict a man”. 
without telling him his offence. ` 





1925 ` 





I find a similar case has been recently decided by the Hon’ble 
High Court in which the same view has been taken. It is the 
case of Dhum Singh v. Emperor, decided by MR. JUSTICE 
BANERJI on the oth April, 1925. The case has not been reported 
in any 1ecogniséd law reporl. 


For the above reasons I allow this application for revision and 
order the record of this case to be: submitted to the Hon’ble | 
High Court with a recommendation. that the applicant’s con- 
viction may be set aside, and his fine may be refunded. The 
Magistrate’s explanation will also be called for and submitted 
with the record. 


The following judgment was delivered by 


‘Mears, C. J. MEARS, C. J.—This conviction must be set aside and the fine 
oars / refunded. , 


Conviction set aside. 


g ———— | e 


CRIMINAL KALKA 


1925 UEVSUS 


RANJIT SINGH AND OTHERS.* 


October, 22 : 
i Criminal Procedure Code, section 250—Complainant.ordercd to pay compen- 
sation— Opportunity for showing cause against the order not given—E ffect 
of-——A material irregularity. 


Where the Magistrate, believing that the complainant had 
- deliberately absented himself on the day judgment was delivered, 
ordered the complainant to pay ‘compensation under section 250 
without giving him an opportunity to show cause against the 
order, 4e/d, that the order was illegal and must be set aside. 
CRIMINAL REFERENCE made by the District Magistrate of 
Cawnpore. 
M. Waltullak (Assistant Genkai Aoter; for the 
Crown. 











DANIELS, J. 


7 Saila Nath Mukerji, for the opposite parties. 
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` The folowing is the Referring Order :— 


In this case Kalka complainant was ordered to pay Rs. 50 as 
compensation to the accused under seclion 250 of the Code of 
Criminal Procedure. Kalka has now applied to me for the 
revision of this order. The fecord shows that the Magistrate 
neglected to call upon the complainant to show cause why he 
should not pay compensation to the accused. ‘The complainant 
was absent on the day judgment was pronounced and the order 
granting the accused compensation was passed on the same day, 
viz., the 7th July, 1925. 

o F It was clearly the duty of the Magistrate to issue a summons 
l to the complainant to appear and show cause as laid down in 
the last sentence of para. 2go (1) of the Code of Criminal Pro- 
cedure but there is nothing on the file to show that this was done. 

I consider that the irregularity is a material one and the 
Magistrate’s order was illegal. I recommend that the illegal 
order be set aside and that the complainant may be called upon 
to show cause why compensation should not be Bae by him to 
‘the accused. 


= . The following judgment was delivered by 


DANIELS, J.—This reference is made on the ground that the 
trial court made an order of compensation under section 250 without 
giving the complainant an opportunity to show cause against it. 
The trying Magistrate says in the explanation that the complainant 
was absent when judgment was pronounced, and the Magistrate 
- believes him to have deliberately absented himself. The section 
provides, however, for what is to be done in case the complainant 
is not present when judgment is pronounced. I, therefore, set 
aside the Magistrate’s order and direct him or his successor-in-office 
to do what he should have done originally, namely, to summon the 
complainant and give him an opportunity of showing cause before 


passing the order. 
Order set aside. 


- KHAMANI “AND OTHERS 
VEFVSUS = 
EMPEROR.* z 


Indian Penal Code, section 500—Privileged statement— What does not 
constitute a—Lowering one’s character sn estimation of caste fellows— 
Ka of imputation made—Joint trial— When nol open to objection. 

Where the petitioners were found to have told different persons 
of the same caste that'if[ they associated with one Æ, they would 
refuse to smoke or drink with them as M had become a sweeper 
by reason of bis having shaken hands and associated with sweepers 

* Cr, Rev, No. 472 of 1925. 
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in a certain procession in which various classes %f persons 
including some sweepers had joined, Ae/d, that it could not be 
said that if M had joined the procession or shaken hands with 
the sweepers, he had thereby become a sweeper, and the effect - 
of the imputation, must therefore, undoubtedly have been to lower 
his position or character in .the estimation of his caste fellows. 
The imputation would have been privileged if a panchayat of 
the caste had beer held to discus» the matte: and its decision 
communicated to the persons interested therein. Inasmuch as 
no panchayat had been held, petitioners’ statements could not be 
regarded as privileged. j 
eld, also, that a joint trial under these circumstances was 

not open to any objection. 

CRIMINAL REVISION from’ an order of E. R. NEAVE ESQ., 

Sessions Judge of Bareilly. 


S. C. Das, for the applicants. 
The Crown was not represented. 
The following judgment was delivered by 


KANHAIYA LAL, J.—The applicants have been convicted of an 
offence under section 500 of the Indian Penal Ccde and sentenced 
to pay a fine of Rs. §1 each or, in default, simple imprisonment for 
four months. It appears that there was a procession taken out at 
Bareilly in November last in which various classes of people includ- 
ing some sweepers had joined. One of the persons who joined the 
procession was Mangli Prasad who belonged to the Bhurji caste. 
The three petitioners have been found to have told different persons 
of the same caste that if they associated with Mangli Prasad they 
would refuse to smoke or drink with them as Mangli Prasad had 
become a sweeper by reason of his having shaken hands and 
associated with sweepers in that procession. It is argued here that 
the trial court had no jurisdiction, and that the three accused ought 
not to have been jointly tried, but none of these points were taken 
in the courts below. If there were any substance in these objec- 
tions, they would undoubtedly have been urged in the courts below. 
It is dlso stated that the statements made were not per se defania- 
‘ory, and that they were made in good faith and were privileged. 
The imputation made clearly suggested that Mangli Prasad was 
not fit to be associated with by reason of his having joined that 
procession or shaken hands with the sweepers. It cannot, however, 
be Said that if he had done so, he had thereby become a sweeper, 
and the effect of the imputation must undoubtedly have been to 
lower his position or character in the estimation of his caste fellows. 
The imputation would have been privileged if a panchayat of the 
caste had been held to discuss the matter, and the decision arrived 
at at the panchayat communicated to the persons interested therein ; 
but it has been found that there was no panchayat held to consider 
the matter, and no decision formally arrived at which+would give it 
the protection claimed. One of the witnesses deposes that all the | 
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three accused joined together in warning him that if he associated 
with Mangli Prasad they would refuse to smoke or drink with him 
as Mangli Prasad had become a sweeper. A joint trial under these 
circumstances is not open to any objection. - The application is 
rejected. 

A pplication aad 


_ ABDUL HAFIZ KHAN 
VEK SUS | 
EMPEROR.* 


U. P. Excise Act, sections 53 and 60 (a)}—Search without warrant or record- 
ing of belicf that immediate action necessary—Accused found in posses 
sion of excisable article—Conviction, when not bad—Criminal Procedure 
Code, section 103—Provisions of, compliance with, importance of— 
Trregularity in procedure— When search not rendered illegal. 


The absence of the search warrant does not render the subse- 
quent conviction of the person tound in possession of an excisable 
article on such search illegal. <Xing-Emperor v. Allahdad . Khan, 
1A, L. J. R., 442 and Emperor v. Saiyid Ahmad, 1. L. R., 35 
All., 575, followed. 


Iti is important that an officer making a each should comply 
with the provisions of section 103, Criminal Procedure Code, 
but if for any reason the officer making the search is unable to 
get two or more respectable inhabitants of the locality anda 
search ıs effected in the presence of one or more men available 
at the time, leading to the discovery of an excisable article, the 
accused who is found in possession of that article can all the 
same be convicted if the comt is satisfied from the evidence 
that an offence has been committed. Zmperor v. Kutru, 23 A. L. 
J. R., 365, referred to. 


When before making a search of the house of the accused, an 
Excise Inspector did not obtain a warrant from the Collector 
although there was ample time for doing so nor did he record 
the grounds for his belief that an offence of the kind mentioned 
in section g3 of the U. P. Excise Act was being or likely to be 
committed and that an immediate search was necessary, Aeld, 
that the irregularity in the proceedings leading to the seaich would 
not mitigate the offence or operate as a bar to the conviction of 
the accused as satisfactory evidence of an excisable article having 
been found in his house or possession was forthcoming. 


CRIMINAL REVISION from an order of M. F. P. HERCHEN- 
RODER ESQ., Sessions Judge of Cawnpore. 


Zahur Ahmad, for the applicant. 


A. Walinlah (Assistant Government Advocate), forthe Crown. 
* Cr, Rev. No. 450 of 1925., 
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The following judgment was delivered by : 


KANHAIYA LAL, J.—The accused Abdul Hafiz Khan was found 
in possession of one ounce of cocaine lying in a trunk inside his house. 
He has been convicted under section 60 (a) of the U. P. Excise 
Act and sentenced to rigorous ‘imprisonment for 8 months and a 
fine of Rs. 500. It appears that the Excise Inspector received 
information that certain men had come from Rampur and were 
engaged in selling cocaine at Cawnpore. The accused is a resident 
of Rampur and igs now living at Cawnpore. When the Excise In- 
spector received the above information, he arranged that 50 ounces 
of cocaine should be purchased at Rs. 65 per ounce by the informer. 
He had completed the arrangement for its purchase and was trying 
to arrange for the price when on the 19th April he received further 
information that one of his informers had divulged that information 
to the smugglers and that they were leaving the shop on the Latouche 
Road which was in their occupation. He, therefore, hurried to the 
house and the shop occupied by the accused without waiting to 
obtain a search warrant from the Collector under section 53 of the 
Excise Act. The shop was found closed. It was opened but 
nothing excisable was found init. The Excise Inspector and the 
constable who accompanied him then went to the house of the 
accused accompanied by two search witnesses, one of whom was a 
neighbour keeping a leather shop in an adjoining house and the other 
was the Excise Inspector’s own tonga driver. Ona search being 
made in the house the packet containing an ounce of cocaine was 
found in a steel trunk which also contained clothes and jewellery. Both 
the courts below accepted the evidence of the Excise Inspector and 
the two search witnesses and convicted the accused. 


The contention here is that the search was illegal because there 
was ample time for the Excise Inspector to have obtained a warrant 
from the Collector before making the search, and to have got two 
search witnesses from the locality to accompany him when he went 
inside the house to make the search. Section 53 of the U. P 
Excise Act provides that where a Collector or an officer of the 
Excise Department not below such rank as the Local Government 
may prescribe or a police officer not below the rank of an officer in 
charge of a police station has reason to believe that an offence 
punishable under certain sections of the Excise Act is being or likely 
to be committed in a certain. place and that a search warrant cannot 
be obtained without affording the offender an opportunity of escape 
or of concealing evidence of the offence, he may at any time by day 
or night enter and search such place, provided that any officer, 
other than a Collector, taking action under this sub-section shall 
before entering such place record. the grounds of his belief as 
aforesaid. The learned Sessions Judge had* rightly pointed out 
that even if the Excise. Inspector had no opportunity of 
obtaining a warrant from the Collector and thought that any 
delay would afford the. offender an opportunity of escape or of. 
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concealing “evidence of the offence, it was his duty before proceed- 
ing to make the search to record the grounds for his belief 
that an offence of the kind mentioned was being or likely to be 
committed and that an immedigte search was necessary. The 
Excise Inspector does not appear to have recorded any proceeding 
showing the grounds of such belief; and that was a serious irregu- 
larity which but for the elear evidence adduced in this case and 
accepted by the courts below might have seriously affected the 
situation. The object of the provision is that searches should not 
be lightly carried out on the strength of a suspicion formed without 
adequate basis and that there should be some guarantee that the 
information received had been independently examined and found to 
be reliable and that a search was necessary in the public interest. 
The learned Sessions Judge thinks that there was ample opportunity 
in the present case for the Excise: Inspector to have obtained a 
warrant; but even if that was so, the irregularity in the proceedings 
leading to the search would not mitigate the offence or operate as a 
bar to the conviction of the accused as satisfactory evidence of an 
excisable article having been found in his house ‘r possession 
is forthcoming. As pointed out in Keng-Emperor v. Allahdad 
Khan ©) and Emperor v. Saiyid Ahmad (*), the absence of the 
search warrant does not render the subsequent conviction of the 
person found in possession of an excisable article on such search 
illegal. It is also urged that the provisions of section 103, Criminal 
Procedure Code were imperative and that the search was illegal 
because the Excise Inspector and the police constable who accom- 
panied him did not take two respectable inhabitants of the locality 
with them when they went 'to’search the house. It is undoubtedly 
important that an officer making a search should comply with these 
provisions, for the credibility of his story may in many cases depend 
on the support it might receive from the persons accompanying him 
in the search. Butif for any reason the officer making the search 
is unable to get two ar more -respectable inhabitants a the locality 
and a search is effected in the presence of one or more men available 
at the time, leading to the discovery of’ an excisable article, the 
accused who is found in possession ‘of that article can all the same 
be convicted if the court is satisfied -from the evidence that an 
offence has been committed. Ina case where a search had been 
carried out in disregard of the provisions of sections 25 and 30 of 
the Arms Act, it was held that though the search was illegal the 
person found in possession of the arms could ‘still be convicted 

Emperor y. Kutru (°). There is no reason in these circumstances 
for interfering with the conviction. The sentence is not excessive. 
The application is dismissed. 


E Application dismissed. 
1) [iors] 11 A. L? J. R., 442. 
° 2) [1913] L I. R, 35 All, 575. 
- 3) [1925] 23 A. L. J. R., 365, 
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ABDULLAH (Defendant) 
VERSUS 
BADR-UL-ISLAM (Plaintif) * 


MEARS, ŒJ. Zandilord and tenani Right to transfer houses—Wajib-ul-arz—E£ xpression 


LINDSAY, J. 


Lindsay, J. 


` Pubhta houses , meaning of. 

A wajib-ul-ars divided the inhabitants of the locality into two 
classes, ‘sharif qaum” and “ ordinary riaya’’, the former alone 
having the right to transfer “‘pukhta houses”. The site of the 
houses belonged to ‘the zamindars, A Bania having sold a 
‘kutcha’ shop along with the site to the appellant, the zamindar 
sued for ejectment. It was found that although this shop was 
constructed with sun-dried bricks, il was of a substantial character, 
and that a number of transfers of buildings of similar description 
had taken place in the past. Aé/d, that the terms of the wajit- 
ul-ars applied to this shop, ‘The expression © pukhta’’ did not 
necessarily imply that houses to which the term was applied were 
built of kiln-dried bricks. 

APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE NEAVE, reversing a decree of BABU KASHI 
NATH, Subordinate Judge of Bulandshahr, who reversed a decree 
of MAULVI RIAzuL HASAN, Additional Munsif of Khurja. 


M. A. Asiz, for the appellant. 
lgbal Ahmad and Mukhtar Ahmad, for the respondent. S 
The judgment of the Court was delivered by 


LINDSAY, J.—What we have to deal with in this appeal is the 
true construction of a wajib-ul-ars and, in particular, the clauses in 
it which relate to the right of residents in the town of Jahangirpur 
to transfer their houses. i 


According to the wajióul-arz the inhabitants of this town are 
divided into two classes, the first consisting of persons who are 
described as “ sharif gaum” or respectable classes, and the second 
Class consisting of agriculturists and others. 

The waytt-1l-are sets out that persons in the first class, that is 
to say, those who are “sharif ”, have a right to transfer “ pukhta 
houses which they have built at their own expenses”. The right 
of transfer is expressed to be a right to transfer the houses as they 
stand. In this connection it is also to be noted that the waytd-nl-ars 
expressly declares that the zamindars of the village have no right 
whatever to interfere with this privilege of people who belong to 
the “ skarif qaum”. 


In the case of the ordinary “ riaya ” and lower classes inhabiting 
the town it is distinctly provided that they have no right to transfer 


. their houses although they have the privilege of selling the materials 


* L., P. A, No. 155 of 1924. 
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of their houses. 


It is also to be added that neither class of residents has any 
power to transfer the sites of the houses, those sites being the 
property of the zamindar. . 


In the present case it appears that in the year 1910 a shop was 
sold to the defendant-appellant Abdulla. In the year 1921 we have 
this suit brought by the zamindar asking for the ejectment of 
Abdulla, for the demolition of the shop and for the clearance of 
the site. Itis not to be denied that when Abdulla took this pro- 
perty under the sale-deed just mentioned, his vendor, a person who 
is described as a Bania, was represented as having sold to Abdulla 
the site of the house. On all hands it is clear that this Bania 
had no right whatever to part with the site of the house which did 
not belong to him. In the sale-deed the property which is sold is 
described as “ dukan kham ” which means a “ 2u/cha” shop. 


The first court decreed the plaintiff's claim. The first court 
of appeal reversed this decision and dismissed the suit being of 
opinion (1) that Abdulla’s vendor was a person belonging to the 
privileged class, (2) that he had a right to sell the house to Abdulla 
and that the landlord had no /ocus standi to interfere with this 
transaction or to claim possession of the site. . 


That decision has been reversed by a learned Judge of this 
Court against whose decision this present appeal is being enter- 
tained. ; 

It has been argued before us that the learned, Judge of this 
Court has placed too narrow an interpretation upon the language of 
the wajtd-u/-are. He has, it seems, definitely laid down that the 
power of transfer which is vested in members of the respectable 
class in this town is limited to cases in which the houses being 
transferred are what is properly known as pukka houses, that is to 
say, houses which have been built of kiln-dried bricks. 


In the present case it is proved that the building is not a 
building which has been built of what is ordinarily known as pukka 
bricks. It is a, building which has been constructed with sun- 
dried or £uicha bricks. In spite of this, however, the first appel- 
late court held that the terms of the wajtb-ul-are applied-to this 
building on the ground that it was a building of a substantial 
character. The Subordinate Judge thought that the expression 
“ pukhta ” did not necessarily imply that houses to which the term 
was applied were houses built of kiln-dried bricks. 


He also referred to the evidence on the record to show that a 
considerable number of transfers of buildings of this description had 
taken place without the yight of transfer being questioned by the 
landlord. He was undoubtedly entitled to refer to this evidence 
for the purpese of showing the sense in which the expression 
` pukhta” is used in this town of Jahangjrpur. SS 
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It appears to us, after listening to the arguments of the 
learned counsel, that the learned Judge of this Court has placed too 
narrow a construction on the expression “ pukhta’’, and we think 
that the better sense was arrived at by the first appellate court. 


Taking the language as it stands*in the context, we are of 
opinion that the interpretation adopted by the first court of appeal 
is more appropriate than that which found favour with the learned 
Judge of this Court. In the circumstances, therefore, we are of 
opinion that this appeal ought to be allowed, that the decree of the 
learned Judge of this Court should be discharged and that the 
decree of the first appellate court should be restored. We direct 
accordingly and also direct that the appellant do get all his costs 
in this Court including fees on the higher scale. 


| Appeal allowed 


` CHHIDDA AND OTHERS 
VET SUS 
: EMPEROR.* 


Penal Code, sections 1¢7 and 323 read with section I49— Separate convic- 
tions under — When not illegal—Rioting and causing several injuries, 
Where immediately after the -attachment of certain property 
had been effected by a Commissioner, the accused pursued and 
attacked the decree-holder in the presence of the latter and 
inflicted several injuries on him and his party, Ae/d, that separate 
convictions under sections'147 and 333 read with section 149 of 
` the Penal Code, were not illegal. 
Queen-Empress v. Bana Punja, I. L. R., 17 Bom., 260, Empress 
v. Ram Partap, I. L. R., 6 All., 121, Queen-Empress v. Ram Sarup, 
I. L. R., 7 All., 757 and Dharamdco Singh v. Emperor, 14 À. L. 
J. R., 738, referred to. 
CRIMINAL REVISION from an order of BABU KASHI PRASAD, 
Sessions Judge of Muttra. 
Satish Chandra Das, for the applicants. 
M. Waliullah (Assistant Government Advocate) , for the Crown. 
The following judgment was delivered by 
SULAIMAN, J.—This is a criminal revision from convictions of 
the applicants under section 147 and section 323 read with. sec- 
tion 149 of the Indian Penal Code and sentences of imprisonment’ 
and fines. The learned Sessions Judge on appeal has reduced the 
sentence so as to make the sentences of imprisonment under the 
two sections concurrent. . ° 
It appears that the comiplainant Sri Ram who had obtained a 
decree against Tursia and his son Loka applied for’attachment of 
-* Cr, Rev. No. 452 of 1925. f G ü 
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the property of his judgment debtors, and in the company of a 
Commissioner, appointed by the court, went to the village to get 
the attachment effected. Naubat, one of the applicants, first tried 
to prevent the attachment on the ground that the cattle sought’ to 
be attached did not belong-to the judgment-debtors but were his 
own property. The Commissioner, however, warned him that if 
he interfered he mighttome to grief. After some consultation, 
Naubat did not prevent the Commissioner from attaching the cattle. 
But as soon as the attachment had been made and before the Com- 
missioner left the place, the accused, Naubat, along with the other 
accused persons, came out armed with lathis and raided the com- 
plainant Sri Ram. The complainant ran to the Commissioner who 
was only ata distance of some 10 yards frum the house of the 
accused and requested him to protect him. The Commissioner, 
seeing the attitude of the accused, felt himself helpless to intervene 
at that stage. The assailants pursued the complainant Sri Ram for 
some distance, overtook him, attacked him and his brother Behari, 
„and felled them down on the ground. Sri Ram received simple hurts 
with lathis. “Both the courts have accepted this story of the pro- 
secution and have rejected the defence story that the injuries were 
caused in self-defence. ~ According to the medical evidence a large 
number of injuries were caused to the complainant and his brother 
though all of them were simple in their nature. 


The main contention on behalf of the applicants is that their 
convictions under two separate sections of the Penal Code are 
illegal. The contention is that inasmuch as the act of rioting and 
of causing injuries to Sri Ram and his party was a part and parcel 
of one and the same event there should not be separate and dis- 
tinct convictions and sentences. The learned vakil for the appli- 
cants relied on the cases of the Lahore, the Calcutta and the Madras 
High Courts in support of his contention, but, later on, had to 
concede that some cases of. this Court are against him. It is 
unnecessary for me to refer to the various cases of the other High 
Courts and point out the differences of opinion. But I may note 
that a Full Bench of the Bombay High Court has taken a different 
view and held that separate convictions under sections 147 and 323 
are not illegal, vede the case of Queen-Empress v. Bana Punja (*). 


It is true that in the case of Empress v. Ram Pratad (°), 
STRAIGHT, J. expressed the view that ‘a member of an unlawful 
assembly, some members of which have caused grievous hurt, cannot 
lawfully be punished for the offence of rioting as well as for the 
offence of causing grievous hurt’. This case was distinguished in 
the Full Bench case of Queen-Empress v. Ram Sarup (°). The 
latter case, however,is not directly in point because it was found 
there asa fact that the aecused persons had besides taking part in 
the unlawful assembly committed individual acts of violence- with 

(1) I.L. R., 17 Bom., 260. (2) I. L. R., 6 AlL, rar. 
r (3) IL. L, R,7 All, p57. 
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their own hands. But the question was considered by-a Divisional 
Bench of this Court in the case of Queen-Em press v. Bisheshar (') 
and EDGE, C. J. came to the conclusion that separate convictions 
under sections 147 and 323 read with section 149 were not illegal 
and that all that was necessary was to make sure that the provisions 
of section 171 of the Indian Penal Code were not contravened. A 
similar view has been expressed recently by a single Judge of this 
Court in the case of Dhkavamdeo Singh v. Emperor (*). 


There can be no doubt that section 149 creates no substantive 
offence in itself. It is merely declaratory of the law and makes a 
person who has been a member of an unlawful assembly liable for 
the offences: committed by any other member of it. But sec- 
tion 147 is a substantive offence in itself and makes a person guilty 
of the offence of rioting as distinct from actually causing any injury 
or hurt. Similarly section 323 is a distinct offence in itself. It 
would, therefore, seem obvious that there is nothing ilegal in 
convicting a person of offences under both these sections. Some 
of the High Courts which have taken a contrary view have pro- 
ceeded on the ground that so long as the hurt is not actually caused, 
the offence of rioting does not come. into existence. That argu- 
ment may have some force in cases where only one hurt has been 
inflicted; but where ‘several injuries have been caused and parti- 
cularly on several individuals, the rule is obviously inapplicable.” As 
soon as the first injury was caused to any person, force was used 
and the offence of rioting- was complete. Subsequent injuries 
though inflicted in pursuance of the same common object would be 


` distinct injuries justifying a conviction under section 323. 


_ In the present case, had I been of opinion that the sentences 
passed were severe, I might have remitted the fine in at least one 
case, but the facts stated above show that the accused adopted an 
aggressive attitude and were wholly in the wrong, arid. they pursued 
and attacked the complainant decree-holder in the presence of the 
Commissioner and inflicted several injuries on him and his party 
I, therefore, decline to interfere with the sentence. The applica- 
tion is accordingly dismissed. 

Application dtsinissed. 
(1) LL. Ry 9 All, 645. (2) 14 A. L J. R., 738. 


RAM NATH 
VEYSUS 
EMPEROR.* ~ 


Penal Code, sections 171D. and F—Intentional abetment of. personatton at 
tlections—When offence not made out—Meaning of expression ` abets 
the voting... n any such way’—Previowts prosecution under sections 4ő5 
and 109, Indian Penal Code, acquittal in, for want of sanction and 

~ on merits—Second. prosecution, under section 171F —Legality of. 

‘-  * *'CreRev. No. 464 of 1925. + 
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When the accused, who was a candidate at a Municipal elec- 
tion, was not aware of the fact that acertain voter was falsely per- 
sonating one Sand the accused did not profess to attest on 
his personal knowledge the voting paper of the voter, and when 
the polling officer also was aware of the fact that the applicant 
was not attesting on personal knowledge, Ae/d, that the accused 
was not guilty of intentionally aiding the commission of an 
offence as defined in section 171D of the Penal Code. 


Where the accused was first tried under section 465 read with 
section 109 and had been acquitted, and tried on the same facts 
under section 171F a second time on the ground that the Local 
Government had sanctioned the mosecution, eld, (1) the absence 
of sanction does not make the trial merely irregular and not 
illegal; (2) that the first court was not competent to try the 
accused for an offence under section 171 inasmuch as no 
sanction had béen obtained by that date. 

Emperor v. Jiwan, I. L. R., 37 All, 107 and Mohanlal v. 
King-Emperor, 19 A. L. J. R., 813, referred to. 

CRIMINAL REVISION from an order of PANDIT SHAMBHU 
NATH DUBE, Sessions Judge of Muttra. 
Peary Lal Banerji and Satish Chandra Das, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown 
The following judgment was delivered by 


SULAIMAN, J.—This is a revision from a conviction of the 
applicant under section 171F of the Indian Penal Code. The appli- 


cant was candidate at a Municipal election held at Muttra in March 


1923. A person named Hari Shanker was a voter on the electoral 
roll but he was not living at Muttra. Some person, who has not 
yet been traced by the police, came forward at the time of the 
election and professed to be Hari Shanker and put his thumb-mark 
on the voting slip. The voting slip was attested by the ‘applicant, 
Ram Nath, the candidate himself. After Ram Nath was elected, 
his election was contested before the Commissioner who set aside 
the election and dirécted the prosecution of Ram Nath under sec- 
tions 419 and 465 read with section 109 of the Indian Penal Code, 
that is to say, cheating and abetment of forgery. Ram Nath was 
convicted by a first class Magistrate and sentenced to two years’ 
rigorous imprisonment. On appeal the Sessions Judge acquitted 
him of the offence under section 419 but maintained his conviction 
under section 465 read with section 109. Ram Nath came up in 
revision to this Court and .Mr. JuSricE MUKERJI set aside his 
conviction under section 465 read with section 109 also. His 
judgment is reported in 22 A. L. J. R., 1016. MUKERJI, J. came 
to the conclusion thatthe legislature had specifically provided for 
such an offence under section 171F of the Indian Penal Code and 
that even if thé offence could fall under- section 465-109 of- the 


Indian Penal Code, it was not open to the,criminal court to try the 


+ a a 


a 
e ` "1 
e - 


CRIMINAL 





1925 


RAM NATH 





v. 
EMPEROR 


Sulaiman, J. 


CRIMINAL 





1925 


RAM NATH 





T. 
EMPEROR 





Sulaiman, J. 


182 HIGH COURT [AO L. JR. 


offender under either of the two sections. In his opinion where 
there are two provisions, one specific and the other general, the 
specific provision ought to be applied in preference to the general 
one. He accordingly held that the conviction of the applicant under 
section 465 read with section 109 could not stand. He then pro- 
ceeded to examine the evidence and came to the conclusion that 
inasmuch as Ram Nath wag not aware that Hari Shanker was 
personated, he had no guilty knowledge and could not be said to have 
abetted the forgery. At page 1111 the learned Judge culled from 
the statements `of the polling officer and his assistant passages 
showing that the candidate without knowing the illiterate voters 
used to ascertain from his men about the voters and then put his 
signatures on the voting slips. He accordingly held that even on 
the facts no charge of abetment of the offence under section 465 had 
been established. gar ; 


It seems to me that it would have been more proper if no 
further prosecution of the accused had been started No doubt 
MUKERJI, J. held that for want of a proper sanction the conviction 
could not stand inasmuch as no sanction of the Local Government 
for prosecution under section 171F had been obtained. Neverthe- 
less he also went into the facts and expressed the view that when 
Ram Nath was not aware of the false personation no offence had 
been committed. 


The Local Government subsequently granted sanction to pro- 
secute Ram Nath under section 171F of having intentionally abet- 
ted the false personation at the election. The trying Magistrate 
has convicted him and that conviction has been upheld by the 
Sessions fudge: ` 

The first question to consider is whether a second trial is legal. 
The applicant was first tried on the same facts under section 465 
read with section 109 and has been acquitted. He is now being 
tried on the same facts under another section, vfs., section 171F, 
on the ground that the Local Government has sanctioned the pro- 
secution. 


Section 403 (4) provides that a person acquitted or convicted 
of any offence: constituted by any'acts may, notwithstanding such | 
acquittal or conviction, be subsequently charged with, and tried for, 
any other offence constituted by thé same acts which he may have 
committed, if the court by which he was tried was not competent 
to try the offence with which he is subsequently charged. The 
question to consider, therefore, is whether it can be said that the 
court which tried the accused first was not competent to try the 
offence with which he is now charged. The answer to this question 
depends on whether it can be said that the cdurt is not competent 
to try an accused-for an offence in which sanction is necessary and 
no sanction has been obtained. It is not necessary for me to go 


„to other High Courts which have taken a different view on this 
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matter. In at least two cases arising under the old Act two learned 
Judges of this Court expressed the view that where a previous 
prosecution had failed on the ground that sanction had not been 
obtained, a subsequent prosecution was not illegal. I may refer to 
the cases of Extperor v. Jiwan (*) and Mohan Lalv. King-Em- 
peror (°). It is to be noted that both those cases where sanction 
under section 195 had not been obtained and in spite of the fact 
that under section 537(4) of the old Code an absence of sanction 
was a mere irregularity which could be cured, the learned Judges 
held that a second prosecution was not illegal. It is, however, not 
necessary for me in this case to go to that length. The sanction 
in the present case was required by section 196 of the Code and 
that section was not specifically mentioned even in section 537 of 
the old Code and is not mentioned in section 537 of the new Code. 
I am, therefore, not prepared to hold that an absence of a sanction 
from the Local Government makes the trial merely irregular and 
not illegal. That being so, it must be held that the first court 
was not competent to try the accused for an offence under sec- 
tion 171F inasmuch as no sanction of the Local Government had 
been obtained by that date. 


Coming now to the merits of the case, the first objection raised on 
behalf of the applicant is that even if the second prosecution is not 
illegal, the view expressed by MUKERJI, J. should be accepted as 
a ruling. It is, however, to be pointed out that in this new pro- 
secution the witnesses have been examined afresh and therefore 
any finding on that evidence cannot now be accepted as final The 
evidence however is much the same. .The polling officer, Babu 
Keshab Deo, in his statement has distinctly stated that before attest- 
ing the voting slip, Babu Ram Nath used to enquire from the voter 
and his own workers who the man was and after having ascertained 


the fact he used to attest the slip. Rule 43 (3) of the Municipal - 


Election Rules requires that where a voter is illiterate he shall 
affix his mark or thumb-impression thereto and any mark 
so made shall be attested by any candidate or his agent who may 
be able to recognise the voter or by the returning officer or one of 
his assistants. It is obvious that the intention is that the person 
who attests the sheet should be one who recognises the voter as 
being the right person. If the polling-officer had not been aware 
of the fact that Ram Nath was identifying voters not on his per- 
sonal knowledge then it might have been urged with force that it 
was the duty of Ram Nath to disclose the fact that he did not 
recognise the voters to the polling officer and that if in fact he 
concealed his ignorance from the polling officer and professed to 
identify the voters before him, he did by wilful misrepresentation 
or by wilful concealment of 2 material fact which he was bound to 
disclose, voluntarily cause or procure or attempt to cause or procure 


a (D) LL. R, 37 All, 107. (2) 19 A. L. J. R., 813. 
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a thing to be done. Provision is made for such cases in°explanation 
1 to section 107 which was not stated before the learned Judge in 
the case on the previous occasion. In this particular case, however, 

the polling officer was fully aware of the circumstances under which 
Ram Nath was putting his signatures on the voting slips. The 
polling officer saw that when voters came to vote, Ram Nath did 
not know them and he used to enquire about their names and parent- 
age from the voters themselves and from his own workers and 
agents and it was on the assurance given to him by his workers” 
and agents that he used to attest the voting slips. This obviously 
was an irregularity anda breach of the Municipal Election Rules, 

but for this breach to be committed the polling officer himself was 


- partly responsible. When, however, the’ officer was fully aware 


that the attestation by the accused was not necessarily based on his 
personal recognition of the yoters, can it be said that he abetted a 
false personation? The officer certainly was in no way deceived 
by the attestation nor did the accused intend to deceive him inten-. 
tionally. The learned Assistant Government Advocate has argued 
before me that section 171D which contains ‘the definition of the 
offence makes a mere abetment of the offence by any person in the 
way mentioned an offence, and that it is not necessary that the 
person abetting should have an actual knowledge of the fact that 
the voter was voting in the name of another person. But the 
expression ‘ abets the voting by any person in any such way’ must 
mean the abetment of the voting at an election in the name of 
anothet person living at that date, or ina fictitious name, or-a 
second time. Abetment is defined in section 107 of the Indian 


Penal Code. Admittedly the first and the second portions of the 


section are not applicable. The third can only be applicable if the 
aiding was intentional. When therefore Ram Nath was not aware 
of the fact that the person who professed to be Hari Shanker was 
not Hari Shanker and that he was falsely personating him and that 
when he did not profess to attest his voting slip on his personal 
knowledge and when the polling officer also was aware of the fact 
that Ram Nath was not attesting on personal knowledge, it is very 
difficult to hold that Ram Nath was guilty of intentionally aiding 
the commission of an offence as defined in section 171D. The 
conduct of Ram Nath was highly reprehensible and improper. His 
action was contrary to the Municipal Rules and might have vitiated 
the election on that ground also. I have, however, not to consider 
the case from this point of view In my opinion, on the admitted 
facts, no offence of abetment, that is intentional aiding of false 
personation, was committed by the accused. I accordingly allow 
this application and setting aside the conviction and the sentence 
order that the accused be ae The fine, if paid, should be 
refunded. 


Application allowed. 
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MITTAR SAIN AND ANOTHER (Plaznit/fs) 
VEVSUS 
DATA RAM (Defendant) * 


Hindu Law—Adoption—Jain widow having only Aindu widow's estate~ 
` Adoption of a boy of full age—Agreement making payment to adoptive 
mother’s relatives a condition to ado plion— Widows powers to impose 
such condition— Whether prohibited by Hindu Law—Agreement entered 
into by son, when to be treated as bmding—Third parties, rights of, 
when cannot enforce the agreement. / 


A Jain widow, who had inherited considerable property {rom 
her husband, adopted the defendant, a man of full age, on the con- 
dition that he should pay a large sum of money to her brotheis, 
and the defendant in token of his consent executed an ‘apiee- 
ment undertaking ‘to abide by the condition imposed upon 
him. On a suit by the brothers to enforce the agreement, 
held, on Letters Patent Appeal, by MEARS, C. J. (agreeing with 
LINDSAY, J., SULAIMAN J. dissenting) that though the widow was 
negotiating with a man of full age yet she was not entitled in 
law to propose any arrangement which could diminish the value 
of the ancestral estate and the condition imposed by her upon 
the defendant amounted to an unlawful bargain, and could not 
be enforced against him. Venkappa v. Fagir Gowda, [1906] 8 
Bom, L. R., 346, referred to, Held by SULAIMAN, J. that though 
the agreement was in law a valid one, the plaintiffs being 
Strangers to the contract could not enforce the same, and it did 
not amount to a family settlement nor under the circumstances, 
was any trust created in favour of the plaintiffs. Jamna Das v. 
Ram Autar Pandey, I. L. R., 34 All., 63 and Tattiya v. Genn. I, 
L. R., 40 Bom., 668, referred to. 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE Linpsay, differing from that of MR. 
JUSTICE MUKERJI, confirming a decree of BABU HAR GOVIND 
BAIJAL, Subordinate Judge of Meerut. 


MUKERJI, J.—These two appeals arise out of the same suit insti- 
tuted by two persons—Mitter Sen and Gurusaran Das—against one 
Data Ram. 


It appears that one Dalip Singh deceased, a Jain Agaiwal, died 
some ycais ago and was succeeded by his wile Musammat Manolui. 
Musammat Manohri, shoitly before her death, adopted Data Ram. 
The adoption took place on the 27th of October, 1918. The plaintifls 
are Manohari’s brothers. On the 12th of December, 1918, Musammat 
Manohri executed a document which is described in the document it- 
self as a will and a deed of adoption. “By this document she declared 
that she had taken Data Ram, a near relation of hers, as her adopted 
son and that on her death he would be the absolute owne: of he 
entire property.. She, however, directed by this document Data Ram 
to make certain payments. Among these directions one was, to the 
> œ * L, P. A. No. 30 of rofs. 
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effect that Data Ram was to pay a sum of Rs. 15,000 to the plaintiffs, 
her brothers, within a period of 1g years. At about the end of the 
document, Musammat Manohri declared that ın case Data Ram refused 
to pay the various sums directed by her to be paid, the money might 
be realised {rom her estate, if necessary, by auction sale of the pro- 
perty. Two days later, vig., on the 14th of December, 1918, Data Ram 
himself executed a document which is descryjbed as an agreement. He- 
recited that he had been adopted in pursuance of instructions from 
Dalip Singh and that Musammat Manohri had made certain arrange- 
ments of her property according to the directions of the said Dalip 
Singh. By this document Data Ram declared that he would abide 
by all the conditions laid down in two documents executed by Musam- 
mat Manohri (one dated 12th December, 1918, and the other said to be 
dated 13th December, 1918, but not forthcoming) and he further 
declared that his adoption was conditional on his acceptance of the 
stipulations contained in the said documents. He bound himself to 
carry out those terms and added that in the case of his failure the 
conditions might be enforced ın court. | 


The plaintiffs brought the suit-with the allegation that in spite of 
the execution of the documents Data Ram had denied the plaintiffs’ 
right to receive the sum of Rs. 15,000 and accordingly they had asked 
for a declaration that they were entitled to that sum of money and 
they -further prayed that a charge might be declared to exist over the 
entire property of Musammat Manohri in the hands of Data Ram. 


Data Ram's defence was that he had executed the document, dated 
thé r4th of December, 1918 while he was yet a minor, that it was void 
for want of consideration, that it was executed under undue pressure, 
that the suit was premature and that the plaintiffs had no right of 
action. 

The learned Subordinate Judge found in favour of the plaintiffs 
except in this that he found that there was no charge on the property. 
The learned Subordinate Judge accordingly decreed the suit fora 
declaration ot Data Ram’s liability only. 


In this Court both the parties have appealed. The contention of 
Mitter Sen and Guusaran Das is that a charge ought to have been 
declared over the entire property in the hands of Data Ram. The 
contentions of Data Ram are several, but only the following have been 
urged before us :— 


(1) The documents, dated the 12th and 14th of December, 1918, were 
executed after the adoption and were therefore not binding on the 
defendant. 


(2) The conditions laid down ın the documents are void in law. 
(3) The plaintiffs have no right to sue. 


The question _.of defendant’s minority was raised but was not 
argued upon. 


When the appeals came for hearing before this court, two issues 
were remanded, They were directed tewards the natwe of the estate 
held by Musammat Manohn. The findings of the learned Subordinate 
Judge on those issues are to the effect that Musammat Manohri held 
only a life-interest ın the property of her husband which was ancestrgl 
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in the latter’s hand and that she was not competent to make any will 
with 1espect to the said property. The learned counsel for the parties 
have accepted the correctness of these findings, although the plaintiffs 
filed objections to the findings. We have now to take it that the 
property was inalienable in the hands of Musammat Manohn. 


The questions for determination in these two appeals therefore 
are :— 3 5 


. (1) Whether it was agreed at the time of the adoption and as a 
condition precedent to the adoption that Data Ram would make the 
several payments he was directed to make by Musammat Manohri's 
document, dated the r2th of December, 1918? 


(2)-Whether, if such was not the case, the agreement of Data Ram 
is void for want of consideration ? | 


(3) Whether the plaintiffs are competent to maintain the suit 
although they were no parties to the documents of the 12th and 14th 
of December, 1918 ? 


(4) Whether the plaintiffs have’ any charge over the property in 
Data Ram’s possession ? 


On the first point. It is expressly stated in the deed executed by 
Data Ram that his adoption was made conditional on his acceptance 
of the terms enunciated in the deed of the 12th of Decembcr, 1918, and 
another deed of the 13th of December, 1918, which is not forthcoming. 
It is common ground that the adoption was effected on the 27th of 
October, 1918, and not eaactly 2$ months before the 12th of December, 
1918, as Stated in the document executed by Musammat Manohri on 
that date. A deed of adoption, is more often than not executed after 
the ceremony of adoption has taken place. The law does not require 
that an adoption should be evidenced by a registered deed. But asa 
precautionary measure people do execule such deeds. In the circum- 
stances any agreement that may have taken place before and asa 
consideration of ithe adoption of Data Ram would find place in the 
deed of adoption and in any deed that the adopted son may himsell 
execute. There can be no doubt that the two documents of the 12th 
and r4th of December, 1918, together torm one document and are com- 
plementary of each other. Although Musammat Manohii’s document 
purports to have been executed on the 12th of December, it was not 
registered till afte: the deed executed by Data Ram had been registered. 
The two documents were registered on one and the same date, vz., on 
the 14th of December, 1918. But the deed executed by Data Ram was 
registered at the Sub-Registrar’s office between 4 and g p. m., while 
the deed executed by Musammat Manohr was registered at her house 
between 6_and 7 p.m. on the’r4th of December. Thus we find that in 
a written apreement between the two parties, wz., Musammat Manohri 
and Data Ram, ceitain terms wee recorded. Under the circumstances, 
the burden of proving that the agreement does not recite true state 
of things must lie heavily gn the. party who so alleges. 


The small amount 8f{ oral evidence that has been adduced does not 
satisfy me that itis untrue ‘that before.the adoption, the defendant, 
who was an adult at the dale of adoption, had not agreed that he 
would make certain payments desired hy Musammat Manohri,’as a 
condition ‘precedent to his adoption. I Hold therefore that it was 
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agieed at the time,of adoption and as a condition precedent to the 
adoption that Data Ram would make the several payments he was 
directed to make by the deed of the r2th of December, 1918. 


Point No. 2. From my finding, on point No. 1, it follows that the 
agreement executed by Data Ram is supported by consideration. But 
it has been urged that the consideration is void and repugnant to law. 
[n support of this argument two cases have been ielied upon by the 
learned counsel for Data Ram. These cases are Aadidatt Singh v. 
Indar Kunwar, 1. L. R., 16 Cal., 556 (P. C.) and Bal Krishna v. Uttar 
Narain, I. L. R., 43 Bom., 542. 


These cases and several other cases—see for example Vyasa 
Charya v. Venkubat,I.L.R., 37 Bom., 251, Visalakshi v. Shiva Ramien, 
I. L. R., 27 Mad., 577 and Ravi v. Lakshmi Bai, I. L. R., 11 Bom., 
381——deal with cases in which the agreements for the Court’s considera- 
tion were those made by the natural guardian, of minor who was 
adopted by the widow. ‘The ratio decidendi of these cases is that 
where the condition imposed by the natural guardian of the minor was 
to his entire disadvantage and to the advantage of the widow or a 
third party, the condition was w/tra vires of the natural guardian and 
could not be enforced in a court of law. It was held that a widow 
could stipulate that she should be in possession of the property of ‘her 
husband during her lifetime. But it was held that if she wanted that 
a portion of her husband’s property should go to her daughter who 
has no right to inherit, the adopted son could repudiate the arrange- 
ment. This last mentioned proposition was laid down in the case of 
Vyasa Charya v. Venkubas, 1. L. R., 37 Bom., 251. None of these 
cases deal with the circumstance in which an adult person is adopted 
and he agrees to a loss of portion of the property that would go to him 
except for the agreement. Such a case arose in Kash: Bat v. Tatya, 
I. L. R., 40 Bom., 668 In this case the last owner of the property 
left him surviving a widow and a predeceased son’s daughter. ‘The 
widow made an adoption and executed a deed of adoption and also a 
will, By this will she gave a portion of the property to her deceased 
son’s daughter. It was held that the deed of adoption and the will 
were to be read together and so read they constituted a single family 
arrangement. It was further held that the adopted son, being of full 
ape and having deliberately accepted the family arrangement and its 
advantages, must be held to it. It was further held that the disposition 
in favour of the grand-daughter was good, not because ıt was a bequest 
by the widow, but because it was a part of the simple family arrange 
ment which all paties accepted. ‘This case in 40o Bombay is on all 
fours with the case before me. According to arrangement arrived at 
by means of the two documents dated respectively the 12th and the 
14th of December, 1918, asa condition precedent to his adoption, 
Data Ram agreed that he would make certain payments to certain 
persons. By executing the agreement Data Ram took’'the advantage 
of obtaining property which has been valued, by himself, at something 
between two and three lakhs of rupees and lgid himself under an 
obligation to pay a sum of a little over Rs. 20,000 to different persons. 
Even-this comparatively smal] sum was not to be paid at once but 
gradually and in the course of a long number of years.” The question 
under the circumstances js whether Data Ram can now iesile fron the 
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agicement Into which he deiiberately entered and the full advantage 
of which he has taken He has admitted in his deposition that his 
father and brother are insolvents and ‘that he does not possess any 
property on the face of the earth beyond what he got as the adopted 
son of Musammat Manohri ‘The ptea taken of undue influence and 
pressure have been abandoned and for the Simple and sure reason that 
there was no evidence to substantiate it. In my opinion it would be 
highly improper on the part of Data Ram to repudiate the transaction 
altogether, he having had the full advantage of it. It must be remem- 
bered that the parties are Jains and adoption among them is more a 
matte: of custom than of spititual necessity. Even a married man 
may be adopted among them. T hold, therefore, that the agreement is 
not void for want of consideration and the consideration is good and 
enforcible in a court of law. 


Coming to the third point. The argument on this point is that if 
there was an agreement it was between Musammat Manohn and Data 
Ram, that the plaintiffs were no paities to the agreement and that 
therefore they were not entitled to sue for the specific performance of 
the same. If we 1egard the case asa family arrangement, as the 
transactions before their Lordships in the Bombay case (I. L. R., 40 
Bom.,) were regarded, the case would come directly within section 23 
of the Specific Relief Act and the plaintiffs would be entitled to sue as 
being beneficially entitled under the arrangement. If, however, the case 
cannot be brought within clause (c) of section 23 of the Specific Relief 
Act, it appears to me that sectioh 23 of the Specific Reliei Act 
does not purport to be and is not exhaustive of the cases in which 
specific performance of a contract may be granted‘in favour of a per- 
son. The section itself simply says that specific performance of a 
contract may be obtained by the persons mentioned therein. It does 
not say that: specific performance of a contract cannot be obtained by 
any person othei than those mentioned in the section. The law laid 
down in Tweddle v. Atkinson, [1861] 1B.S., 393, hasnot been followed 
as the law fully applicable to India, in thé case of Khwaja Mohammad 
Khan v. Husaini Begum, l. L. R., 32 All., 410. The case before their 
Lordships of the Privy Council] might possibly be brought ‘within 
clause (c) of section 23 of the Specific Relicf Act as being the case of 
a contract in settlement on mariage. But 11 is significant that their 
Lordships did not refer to this provision of the Indian law. ‘The lead 
of the Privy Council which established ın effect that Lhe list of parties 
who are entitled to sue fo: a specific performance of a contract as 
given in section 23 of the Specific Rehef Act was not exhaustive, was 
followed ih Calcutta in the case of Debnarayan Dull v. Chuni Lal 
Ghose, I. L. R., 41 Cal., 137 which again was followed in this High 
Court in I. L. R., 44 All., 702. In the last two mentioned cases the 
persons who used to enforce the contract were no parties to them. The 
case of Sauppu Ammal w. Subramaniyan, I. L. R, 33 Mad., 238, may 
also be cited. No doubt a contrary opinion was expressed in J/swaram 
Pillai v. Sonnivern Taragan, 1. L R., 38 Mad., 753, but there it was 
laid down (at page’761) that in certain cases a stranger could sue. 
Some of these cases were ehumerated as -creation of a trust in favour 
of the plaintiff, the creation of a charge on immovable property in 
favour of the plaintiff, where the promisor is estopped owing to trans 
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actions between the plaintiff and the promisor and where there 1s a 
settlement on marriage in which the plaintiff is beneficially entitled. 


Assuming that the present casc is one in which the plaintiffs are 
not directly entitled to sue to enforce the specific performance of the 
contract executed by Data Ram, "T shopld think that the ‘present case 
easily falls within the first two conditions laid down in the case in 
38 Madias just quoted. I will now show hpw such is the case. 


Data Ram by the document executed by him said: “ As regards the 
said documents I declere that I shall abide by all the conditions iaid 
down. therën essaiera a A Gras salience ake Wed. a I, therefore, 
covenant and bind myself that should I deviate from fulfilling any of 
the terms then the person in whose favour the said ‘condition might be 
deemed may have it enforced by the Court”. The conditions are 
recorded in Musammat Manohri’s document, dated the 12th of Decem- 
ber, 1918, and one of the conditions is that a sum of Rs. 1,000 would 
be paid to the plaintiffs in the course ol 15 years. Under section 3 


annexed to the ownership of property .............. declared and 
accepted by him (owner) for the benefit of another or of another and 
the owner’’. The declaration that Data Ram expressly made was.-to 


the effect that his adoption was conditional on his accepting the 
stipulations mentioned in Musammat Manohri’s deed and further that 
he would abide by the conditions. ‘here is therefore a declaration of 
an obligation in favour of certain persons and that obligation is 
annexed to the ownership of Data Ram’s property. The document 
executed by Data Ram being a registered one, all the requirements of 
law are fulfilled and the document would operate as a deed of trust 
binding on Data Ram. It will be noticed that Data Ram expressly 
gives to the persons mentioned in the document executed by Musammat 
Manohri an authority to sue him ina court of law in case of any 
deviation by him from the terms of it. Even if Data Ram had not 
gianted such authority to enforce the obligation against him, the obli- 
gation could be enforced against him under section s6 of the Indian 
Trusts Act? There can therefore be no doubt that even if we accept 
the statement of law as made in the case in 38 Madras, the’ present 
case fully falls within the scope of it. Further, it appears to me that 
the plaintifs are entitled to have a charge on Data Ram’s property. 
This point will be discussed under issue No 4. It this be the case, 
the plaintils will have an additional title to maintain the suit. 


Point No. 4. I have already stated as my opinion that the two 
documents of the rzth and 14th of December, 1918, should be treated 
as one transaction entered into by two persons, Musammat Manohri 
expressly declared that the monies which Data Ram was to pay on her 
death would be recovered from her estate in case of non-payment. 
This would evidence an intention to create a charge over the estate 
of Musammat Manohri. Data Ram in the deed executed by himself 
accepts these terms and says that the terms could be enforced against 
him in a court of law. It is true ‘the does nof say that the monies, 
payable by him could be recovered ftom the estate in his possession 
but the intention is clear. Itis to be noted that the main document 
is the one executed by Musammat Manohri and it alore contains all 
the stipulations entered into between the mother and the sons. whe, 
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deed executed by Data Ram is a short one and il was found unneces- CIVIL 
sary to repeat all the conditions already put into the deed executed by a 
Musammat Manohn. Iam of opinion that Data Ram did charge the = 
entire estate in his hands with the payment of the several items  MITTAR 
enumerated in Musammat Manohni’s deed. The plaintiffs are therefore SAIN 
entitled to a declaration of the charge they ask for. 


The result is that I would dismiss the defendant’s appeal with costs 
including counsel’s fees in this Couit on the higher scale and would Mukerjin J. 
allow the plaintifs’ appeal with costs granting them a declaration that 
they have a charge for the sum of Rs. 15,000 over the entire property 
owned by Data Ram as the adopted son of Dalip Singh. The costs 
due to the plaintiffs-appellants would include counsel’s fees in this 
Court on the higher scale. i 


LINDSAY, J.—I regret that I am unable 10o concur ın the judginent Zindsay, J. 
of my learned brother. In my opinion the plaintiffs are not entitled 
to any relief and I hold that their suit should have been dismissed by 
the Court below. 


The main facts of the case have been set out in the judgment of 
my learned colleague and need not be recapitulated here. I proceed at - 
once to an examination of the case disclosed in the plaint. 


It is alleged, in the first place, that Musammat Manohn was the 
own sister of the plaintiffs and that at the time of her death she was 
full owner and in possession of considerable property both movable 
and immovable. 
It was next asserted that by means of a document executed on the 
12th December, 1918, and which is described as a combination of a 
‘will and a deed of adoption, Musammat Manohri bequeathed her estate 
to the defendant Data Ram, her adopted son, subject to certain con- i 
ditions and provisions one of which was that a sum of Rs. 15,000 » 
‘was to be paid to the plaintiffs oui of the estate. 


_ It was then stated that by a deed executed on the rq4th December, 
1918, the defendant Data Ram accepted all the conditions and pro- 
visions referred to above and that he was bound to discharge them. 


It was pleaded that the defendant had come into possession of the 
property on the death of Musammat Manohri which took placé on 
the xsth of December, 1918, and that on various dates subsequent he 
had repudiated his liability to pay the sum of Rs. 15,000 to the 
plaintiffs. ; 


The reliefs which the plaintiffs claimed on these allegations were: 


(1) a declaration of the defendant’s liability to pay them Rs. 15,000 
and 

(2) a declaration that the entire property of Musammat Manohri in 
the hands of the defendant or his transferees was subject lo a charge 
to the extent indicated. 


It is clear then that the case for the plaintiffs was that Musammat 
Manohri being full owner of- thé property had bequeathed it to the 
defendant subject to a charge in their favour and that hy reason of 
the agieement between Musamniat Manohri and the defendant con- 
stituted by the deeds executed on the 12th and 14th December, 1918,. 
respectively the plaintiffs were entitled to enforce the charge. ° 
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It is to be observed here that the plaintiffs were no parties to the 
agreement just mentioned—nor is it pleaded, nor could it be pleaded 
that any consideration for the agreement moved from them. ‘They are 
Strangers alike to the consideration, and the contract and have no 
right of suit unless they can establish thal there was over and above 
a mere contract a conveyance of some interest in their favour which 
they are entitled to enforce either in law og equity. 


While it is true that the doctrine in Twaddle v Atkinson has been 
held not to apply in India, it is not to be inferred from the judgment 
in which this principle was laid down that there is any rule of general 
application in India which enables persons to bring suits upon con- 
tracts to which they are no parties. - That this 1s so is apparent from 
the judgment of LORD MACNAGHTEN in the case of Jamna Das v. Rani 
Autar Pande, I. L. R., 34 All, 63. 


The earlier case decided by their Lordships of the Privy Council 
in which the dictum regarding the rule in Twaddle v Atkinson, occurs 
is Khwaja Mahonmad Khan x. Husaini Begam, 1. L. R., 32 All., 410 
and a reference to the judgment shows that the right of suit accorded 
to a third party in that case was granted on the ground that a charge 
upon specific immovable property had been by thc agreement created 
in her favour, It was held in the circumstances that the plaintif was 
entitled to proceed in equity to entorce her claim. 


The whole law on this subject has been discussed by a Bench of 
the Madras High Court in Zswar Ram Pilla: v. Sonnivaru Taragan, 
I, L. R., 38 Mad., 753 and I agree with the view which is there taken. 


There can, in my opinion, be no right of suit by a stranger to the 
agreement unless itcan be shown that there has been a charge created in 
his favour or that under the agreement he is entitled to some beneficial 
interest as a cestas que trust. 


To return now to the case set oul in the plaint, it has been pointed 
out by my learned brother that when these appeals first came up for 
hearing it was found necessary to remit two issues to the court below 
in order to have it ascertained (1) whether the property which was in. 
Musammat Manohri’s possession when she died, or any portion of it, 
belonged to her absolutely or whether it was in part or in whole the 
ancestral property of her husband Dalip Singh; and (2) whether 
Musammat Manohri was competent to make a will so as to bind the 
defendant by its terms. The court below has found that the entire 
property which was in Musammat Manohri’s possession was ancestral 
property in the hands of her husband and that accordingly she had 
under the Hindu Law no power to dispose ol it by will so as to bind 
the defendant. She had nothing more than the limited estate of a 
Hindu female which determined as soon as the adoption was made, 
and the whole of. the property vested in Data Ram by reason of his 
adoption. $ 


The plaintiffs, as my learned côlleague has pointed out, have not 
been able to controvert the finding that the property was the ancestral 
properly of Dalip Singh and in these cırcumstances it 1s obvious that 
the case set up in the plaint* has collapsed entirely. The document 
executed by Musammat Manohri on the rath December,’ 1918 in so far 
as it purports to be a will js altogether void for the purpose of creating 
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any interest to take effect subsequent to her death and the plaintiffs 
can derive no benefit from it. Data Ram, the defendant, has not come 
into the estate of Dalip Singh under this document. He is in by 
adoption as the heir of Dalip Singh. á 

In this state of things the plaintiffs haye been drıven to advance a 
case different from that with which they started in the court below 
and it is now argued that as the adoption of Data Ram was made 
subject to certain conditions which he, being a person of full age (as 
he is found to be) accepted by the declarations contained in the docu- 
ment executed by him onthe r4th December, 1918, he is bound to 
fulfil the conditions one of which was the payment of Rs. 15,000 to the 
plaintiffs. : 

In the sth paragraph of the additional pleas set out ın the defend- 
ant’s written statement it was pleaded that the conditions refened to 
were unlawful as being contrary to the Hindu law, and that the defend- 
ant was not bound by them. In my opinion the defendant had the 
right to raise this defence as against the plaintiffs who, as I have 
already pointed out, are strangers to the agreement and from whom no 
consideration has proceeded. They are not the © promisees ” undei 
the agreement,evidenced by the two documents. 

Nor has ıt been pleaded, nor was it possible for the plaintiffs to 
plead an estoppel against Data Ram. Their position has not in any 
way been altered by any declaration or conduct on the part of the 
defendant. 

We have then to examinc the validity of these conditions sought 
to be imposed upon Data Ram in connection with his adoption. 


Pausing here it may be noted that the conditions first appear in these- 


two documents which on the finding of the court below were executed 
about 14 months after Data Ram was taken in adoption. It is to be 
noted that in the plaint nothing was said as to these conditions having 
been imposed or accepted before or at the time of the adoption. But 
on the 14th June, r921 the plaintiffs’ pleader put in an application to 
be found at page 17 of our printed 1ecord in which it was stated that it 
was the plaintiff’s case that the conditions had been settled before 
the adoption took place. The defendant in para. ro of the furthe 
pleas in the written statement had denied that the adoption had been 
made subject to any conditions and in para. 11 it was further set out 
that the so-called conditions had been put forward about 2% months 
after adoption had taken place. 


The plaintiffs by their petition just mentioned asked for amend- 
ment of the issues in order to have the date of the conditions settled 
but the Subordinate Judge refused this prayer being of opinion that 
the issues had been adequately drawn. He did noi shut out any 
evidence regaiding this point in controversy, and the defendant 
himself and three witnesses (two of whom were not cross-examined) 
deposed that no conditions had been put forward and accepted 
prior to or at the: time of adoption. ‘The plaintiffs were allowed to 
call evidence in rebuttal but, their pleader informed the Court (see 
p. 27 of the printed record) that he would not call any evidence to 
show that the conditions had been accepted at or befoie the time of 
adoption, and the only evidence in favour of the plaintiffs on this 
pSint‘s to be found in a declaration contaified in the deed executed 
° e25 ; 
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by Data Ram onthe 14th December, 1918, in which he says that 
Musammat Manohri had made some arrangements of the property at 
that time, #.¢., the time of the adoption.” 

In the document execuled by Musammat Manohii herself on the 
12th December, 1918 there is no mention of any conditions having been 


Dara Ram put forward when the adoption took place 2% months before (as she 





Lirdsay, J. 


says). , - 


My learned colleague is apparently satisfied that the conditions 
were offered and accepted at or before the time of the adoption. The 
matter is not so clear to me as it is to him; bui there is, at any rate, 
the admission contained in the defendant’s own deed and I am not 
therefore prepared to differ as regards this matter. To return to the 
question of the validity of these conditions, can a Hindu widow, about 
to make an adoption to her husband, stipulate for gifts of her husband’s 


~ estate to be made to her relations and to strangers by the adopted son 


after he is takenin adoption. Can she make the adoption conditional 
upon the adopted sons agrecing to carry out her directions to make 
such gifts? In my opinion she cannot. To allow an arrangement of 
this nature to be carried out would be to allow the Hindu widow ta do 
directly what the Hindu Law forbids her to do directly and I hold 
that no such arrangement can be enforced. Any attempt to bind the 
adopted son by such conditions must fail: the conditions are void and 
the son takes the estate free from them. 


It is undoubtedly true that conditional adoptions are not unknown 


_to the Hindu law as administered in our courts, and there are numerous 


instances of adoptions in which conditions laid down by the adoptive 
father or adoptive mother have been enforced. 


As regards conditions made by the adoptive father there is no need 
to consider them for if an adoptive father can dispose of his property 
before adoption as he chooses, he can at the time of adopting a son 
impose such conditions as he thinks fit upon the enjoyment of his pro- 
perty by the adopted son. A widow, however, stands in a very different 
position. 


Most, if not all, of the cases relating to conditional adoptions made 
by widows have arisen in connection with agreements made at the time 
of adoption between the adoptive mother and one or other of the 
natural parents of the child who, save in exceptional cases like the 
present where the parties are Jains, is a minor. 


It has been held legitimate for a widow on such occasions to impose 
conditions for her own benefit provided they are 1easonably designed 
for her own protection. The widow, although the estate is divested from 
her by the act of adoption, is nevertheless entitled to maintenance and 
may for that purpose make provision for the protection of the estate in 
her own interest. 


The law on this subject has been discussed in a number of rulings 
of the Bombay and Madras High Courts and I may efer here to a 
judgment of the former court reported in I. I, R., 11 Bombay, p. 381 
(Ravji Vinayakrao v. Lakhshnibat). Inethe course of the judgment the 
learned Judge referring to’ West & Buhler remarks that agreements 
depriving an adopted son of his immediate right ol inheritance are 
inadmissible in accordange with strict Hindu law, but are not uncommon 


! 
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in practice and have been upheld by the courts. Custom and practice 
have moulded the law and fair arrangements for the protection of the 
widow’s interest during her life are allowed. The question in all cases 
is whether the stipulations are reasonable. If they are unieasonable 
such as giving the widow absolute power of disposition over the pro- 
perty, they should be rejected. 


As an instance in which a condition imposed by the widow was 
rejected as unreasonable I may refer to the case of Venkappa v. Fakir 
Gowda, 8 Bom. L. R., 346. There the agreement made by the 
adoptive mother with the natural parent was one by which she took 
power to give away a portion of her husband’s estate to her own brother. 
It was held that the condition was unreasonable and the gift void and 
the adopted son was held entitled to recover the property. 


There are not many cases of this description to be found in the 
reports of the courts of these Provinces. There is one in Kali Das v. 
Bijai Shankar, I. L. R., 13 All., at 391, in which an arrangement by 
the widow that she should remain as manager of the estate for her life 
was upheld. 


The question of the validity of conditions made by a widow at the 
time of adoption was raised in another case which went up from Oudh 
to the Privy Council (Radi Dat Singh v. Indar Kunwar, I. L. R., 16 
Cal., 556). The question was not actually decided for it was held that 
as a matter of fact no conditions had been attached to the adoption. 
But it was remarked in the concluding portion of the judgment that 
had it been otherwise, the analogy, such as itis, presented by the 
doctrines of Courts of Equity in England relating to the execution of 
powers of appointment would rather suggest that even in that case the 
adoption would have been valid and the condition void. The learned 
Judge was here no doubt referring to the rule by which a corrupt bargain 


made by the donee of a special power to appoint to a certain person. 


or class with such- person or a person of such class is deemed to be 
void and the doctrine would, I take it, extend to a case where the 
bargain was made not for the benefit of the holder of the power but 
for the benefit of his relations and friends. 


I would here observe with reference to the decisions of the Bombay 
courts that the powers of the widow in Western India to take in adop- 
tion are more extensive than those which a widow possesses in these 
territories. In Bombay the widow can adopt without any consent from 
her husband. In these Provinces the consent of the husband is essential 
and while it might be conceded that consent so given would justify 
the widow in imposing reasonable conditions for the piotection of 
herself and the estate from which she is entitled to draw maintenance, 
it would not be readily assumed that the husband consented to arrange- 
ments made by the widow at the time of adoption wheteby extensive 
portions of his estate could be transferred by way of gift to the mem- 
bers of his wife’s family. : 


In the document @xecuted by Musammat Manohri on the 12th 
December, 1918 it is nowhere stated that the gift which she was pur- 
porting to make had been sanctioned by her husband. There is indeed 
a statement to that effect made in the subsequent deed executed by 
the defendant on the 14th December, 1918,ul it would require better 
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6 
evidence than this to convince me that the widow had been authorized 
by her husband to make these gifts and no such evidence ıs forth- 
coming, 


In my opinion Musammat Margohri had under the Hindu law no 
authority to make these gifis or to impose upon the defendant Data 
Ram any condition that he should make them after adoption. The 
inval.dity of such conditions cannot in my pinion be cured by showing 
that the adopted son, a person of full age, assented to them. The 
invalidity arises out of the inherent disability of the widow under the 
Hindu law to give away portions of he: husband’s estate and an 
attempt to impose conditions: which would lead indirectly to such 
alienations being made is in my opinion absolutely void as being x/tra 
wres, I hold, therefore, that the defendant being entitled as against the 
plaintifs to raise the plea that the conditions are invalid is also 
entitled to a judgment that they are invalid and are not binding upon 
him. 

I cannot agree that as the result of the two documents under con- 
sideration the defendant has constituted himself a trustee for the 
plaintiffs and is bound in that capacity to pay them this sum of 
Rs, 15,000, as . 


It is clear for the reasons given above that Musammat Manohri was 
hot competent to create any trust over the estate of her husband nor 
has she transferred any property to the defendant with a trust attached. 
The defendant has taken the property as the result of his adoption —he 
has not taken it under the so-called will executed by Musammat 
Manohii. Nor am I able to spell out of the language of the document 
which the defendant executed on the 14th December, IgI4, any such 
declaration of confidence as would place him in the position of a 
trustee for the plaintiffs, He has expressed his assent to certain 
conditions offered him by the widow and those conditions are, accord- 
ing to my opinion, void in law. He stands free of them, and is under 
no legal obligation to carry them out as effecting the property in his 
possession, 


Further even if it can be deduced from the language of these two 
deeds that all*the formalities necessary to the execution of a deed of 
trust had been carried out, I should still be of opinion that the pur- 
pose of the trust being unlawful the trust could not be enforced. I have 


‘touched upon this matter already. ‘There can be no doubt what the 


purpose intended by these two documents was. Musammat Manobhri had ` 


either by herself or with the assistance of members of her own family 
made up her mind that her relations and other friends were to be 
handsomely piovided for out of her husband’s estate and as that end 
could not be achieved by direct action on her part forbidden by the 
Hindu law it was considered that the same end might be attained 
indirectly by having these deeds executed. The purpose being in my 
opinion unlawful as in contravention ot the Hindu law, the trust, if 
there is one, cannot be enforced. 


There, remains only one other matter for discussion. My learned 
brother following the judgment in the case reported in Xashibai v. 
Tatya, I. L. R., 40 Bom., 668.is of opinion that the transaction 
evidenced by the two deeds of the rath and 14th December, 1918, should 
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be enforced as a family settlement. He also refers in this connection 
to section 23 of the Specific Belief Act. With this I cannot agree. 


The facts of the Bombay case to which he refers are in my judg- 
ment very different from those with which we are concerned here. 


A Hindu, Bapurao, died leaving a widow, his son’s widow and his 
son’s minor daughter. Before his death he recommended his wife to 
adopt the defendant Anna *who was his own brother’s son. ‘This she 
did by executing a deed of adoption on the roth June, 1895, and by a 
second deed of even date which purported to be a will, shc made a 
bequest in favour of he: deceased son’s minor daughter. ‘This will was 
attested by the adopted son (who was of full age) and by his father 
and his brother the latte: being a qualified pleader. 


‘The daughter sued for possession of the property bequeathed to 
her. It was held that although the disposition by will in the plaintiffs’ 
favour was bad, she was entitled to succeed on the ground that there 
had been a family arrangement to which the adopted son was a party 
and which he deliberately accepted. 


One thing, at least, is apparent from this statement of the facls and 
that jis that all the persons concerned were membeis of the same family, 
i.e, the family to which Bapurao belonged and in that sense it may be 
said that the transactions entered into were between members ofthe 
same family and related to property belonging to that family concerning 
which there was some dispute. 


But I am quite unable to discein any case of a tamily arrangement 
in the present suit. I have always understood thal the arrangements 
which go by this name are arrangements arrived at by members of the 
same family in settlement of doubtful claims, cases in which, there 
being uncertainty as to the rights of the various claimants, the dispute 
is composed by a settlement based upon the acknowledgment of pre- 
existing title in the parties concerned. There must be a dispute, the 
parties must belong to the same family and the property which consti- 
tutes the subject-matter of the dispute must be the property of the 
family to which the parties belong. 


In the case which is now before me we arc concerned with propeity 
belonging to Dalip Singh. His widow adopted a elation of her own 
and thereby made him a member of Dalip’s family. Up to the time of 
his adoption he was not a member of that ` family but belonged to the 
family of his adoptive mother, So that any anangement arrived at 
between him and her before the adoption took place or at that very 
time, cannot be said to have been an arrangement between members 
of the same family. 


Nor again is it apparent that there was any dispute for the settie- 
ment Of which this arrangement was necessaly. There could in fact 


have been no dispute—no agitation of doubtful claims—and there was no - 


distribution of Dalip Singh’s property between the widow and Data 
Ram, each party acknowledging the title of the other. Nor can it be 
said that there was any family settlement embracing the plaintiffs and 
other persons named inthe dotument execyted by Musammat Manohri— 
for these persons who were outside Dalip Singh’s family, had no 
shadow of a claim to any portion of the estate belonging to Dalip 
Singh. The arrangements made [or their benefit were not come to by 
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way of settling any doubtful rights for they had no rights doubtful or 
otherwise but were merely candidates for favours from Musammat 
Manohri. The principles of the family arrangement or settlement can- 
not be invoked in support of the, plaintiffs’ case and the judgment in 
I. L. R., 40 Bombay, page 668, assuming it tobe a correct judgment on 
the facts of that case, cannot afford any guide to the disposal of the 
present suit. With regard to the provisions of section 23 of the 
Specific Relief Act what I have already said serves to show that the 
plaintiffs cannot ground on this provision of the law. Clause (c) of the 
section to which my learned colleague refers relates to contracts of 
settlement on marriage and compiomises of doubtful rights between 
members of the same family and gives a right of action to persons who 
are beneficially entitled thereunder. Neither case has arisen here: 


- there is no question of any’ marriage settlement. Nor for the reasons 


I have given above is there any case of. a compromise of doubtful 
rights between members of the same family. 

The result of all this is that in my opinion the suit of the plaintiffs 
should have been dismissed in toto. . 
~ First Appeal No. 485 of 1921 should therefore be allowed with costs - 
to the defendant Data Ram in both courts including inthis Court fees. 

The plaintiff’s appeal, First Appeal No. 443 of 1921 in my opinion 
fails and should be dismissed with costs including fees here. 

BY THE COURT.—As we are divided in opinion regarding the proper 
decision of both these appeals, the result is that both appeals are 
dismissed with costs including fees in each case. 


Iqbal Ahmad, for the appellants.” `. 
A. P. Dube, for the respondent. 


The following judgments were delivered :— 


MEARS, C. J.—This was a suit by two brothers for a declaration 
that the defendant was liable to pay them Rs. 15,000 within r5 
years from the 14th of December, 1918 in accordance with the terms 
of tWo documents of the 12th of December, 1918 and the 14th of 
December, 1918 respectively. There was a difference of opinion 
between MR. JUSTICE LINDSAY and MR. JUSTICE LAL GOPAL 
MUKERJI, with the result that this case’ has come before us for 
decision. : 

About the year 1912 one Dalip Singh died childless, leaving a 
widow Musammat Manohri. He was a Vaish Jain Agarwal. The 
case as put by the plaintiffs is that Musammat Manohri had been 
given an express authority to adopt, and shortly before or on the 


‘27th of October, 1918, that is some 6 years after her husband’s 


death, she agreed to adopt the plaintiff, a man of full age, provided 
he would consent to pay according fo her directions sums inter alta 
amounting to Rs 20,000 and an annuity of Rs. 360 a year toa 
certain person. The deferidant was a penniless man, and these 
sums of money were to be paid out of the estate which would come 
to him on ddoption ; in particular the Rs. 15,000 which-is the eube 
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ject-matter of this suit, was a sum which the defendant had to agree 
to pay to Musammat Manohri’s brothers as a condition of being 
adopted. On the 12th of December, 1918 the lady executed a 
document, which has been termed a will, and a deed-of adoption, and 
on the 14th of December, the defendant executed a document which 
in effect promised to carry out the conditions that she had imposed. 

The action has been brought now because it is said that the defend- 

ant is making away with what undoubtedly was the ancestral pro- 
perty of Dalip Singh, and the plaint contains a prayer also for relief 
against the property on the ground of an alleged charge contained 
in the document of the 14th of December 


The defendant attacks the validity of the transaction on a 
number of grounds. His principal contention is that he entitled to 
the benefit of the adoption freed from any conditions. He says that 
the conditions were not such as a Hindu widow could legally impose. 
It has been conceded by the defendant that a Hindu widow when 
making an adoption can impose stipulations which are reasonable 
and proper for her own protection, and that agreements of this 
character for maintenance, and at times management of the property, 
have been upheld. But it is urged that there is no case in which a 
“widow has been permitted to benefit her qwn relatives and friends 
and has bargained for money or property to be made over to them as 
a condition of the adoption. The plaintiff contended that as regards 
a Vaish Jain Agarwal, there is a custom by which the widow could 
impose any conditions she liked. But custom was not pleaded nor 
was any evidence given of it. 


I think that the case must be governed by the general principles 
of Jaw applicable to Hindu widows, and that this Court would be 
setting up a dangerous precedent if it accepted the view that 
Musammat Manohrihad power to make any bargain which was 
pleasing to her, advantageous to her relatives, and detrimental to 
the ancestral estate. The ancestral property left by Dalip Singh 
is probably in the neighbourhood of two lakhs in value. The 
defendant contends that the jady had unlimited and unfettered 
power and could have made such an agreement as would have given 
a few thousand or a few hundred rupees only to the man whom she 
was adopting to her husband, and that she could have required in 
return for the adoption the payment over by the son of practically 
the whole balance of the estate to her nominees. 

I am of opinion that a Hindu widow, be she a Jain or of any 
other caste, possesses no such power, and that though she was 
negotiating with a man of full age, she was not entitled in law to 
propose any arrangement which could diminish the value of the 
ancestral estate in favour of her relatives. 

MR. JUSTICE LINDSAY thas referred to the case of Venkappa v. 
Fakir Gowda, (*)' and I am in agreement with his view that this 

7 (1) [1906] 8 Bom. L. Ra 346, 
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was an unlawful bargain for the widow to-make. I dm also in 
complete agreement with him on the other matters of argument 
which arose during the hearing of the case. The objection as to 
the legality of the conditions sought to be imposed in the adoption 
ig ın my opinion fatal to the claim of the plaintiffs. I would, there- 
fore, allow the appeal with costs and fees on the higher scale. 


SULAIMAN, J.—I agree that the stit should be dismissed. 
The case put forward by the plaintiffs in the plaint was that 
Musammat Manohri was the full owner in possession ot considerable 
estate, that on the 12th of December, 1918 she executed a deed of 
adoption stating that she was adopting the defendant as her son 
and bequeathed to him all her property with certain conditions, that 
on the 14th of December, 1918 the defendant executed a deed of 
agreement by which he accepted and adopted all the conditions and 
provisions laid down in the deed of adoption, that among the condi- 
tions there was a provision that the defendant would pay Rs. 15,000 
to the plaintiffs, that although since Musammat Manohri’s death 
the defendant is in possession of all the property and is bound by 
all the conditions, he is denying his liability to pay the said amount 
The plaintiffs asked for adeclaration (1) that the defendant was 
liable to pay them the aforesaid sum and (2) that the payment of 
that amount was a charge on the entire estate of the deceased lady. 
In the plaint there was no suggestion that at any time prior to the 
14th of December, 1918 the defendant had agreed to abide by the 
conditions sought to be imposed by Musammat Manohri. The 
defendant in his written statement denied that Musammat Manohri 
was the absolute owner of the estate and tnter alta pleaded that the 
adoption having taken place sometime before the 12th of December, 
1918, the agreement was not binding upon him; in fact he pleaded that 
it had been obtained under unlawful pressure. As the application 
of the 14th of June, 1921 shows, the plaintiffs were fully aware of 
the fact that the defendant was denying that any condition was 
agreed upon prior to or at the time of the adoption The parties 
however understood that the issues framed by the court were 
comprehensive enough to include this dispute. ~The plaintiffs in the 
first instance led no oral evidence whatsoever to show that there 
was any agreement by the defendant at or before his adoption. 
The defendant, on the other hand, went into the witness-box and 
deposed that when he was adopted it was not settled between 
Musammat Manohri and him that any money, etc., should be paid to 
the plaintiffs. His own brother, Bano Mal, also deposed that 
Musammat Manohri had not laid down any condition up to the time 
of the adoption Two more witnesses, Jia Lal and Puna Mal, were 
also produced by the defendant to prove that there had been no 
settlement at the time of the adoption. After the defendant's 
evidence was closed the plaintiffs’ vakil made a statement that he 
would produce no evidence to the effect that at the time of the 
adoption or prior to it it had been settled that the plaintiffs would be, 
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paid Rs. 15,000 but would only rely on the recital in the deed; 
but that by way of rebutting evidence he would produce evidence 
to show that the deed of agreement was not executed under un- 
lawful pressure. He accordingly led further evidence on this last 
mentioned point. 7 


The learned Subordinate Judge found that the deed of agree- 
ment had not been executéd under unlawful pressure. He preferred 
the recitals in the agreement to the defendant’s oral evidence and 
concluded that the terms must have been agreed upon before the 
adoption. He accordingly held that the agreement was for consi- 
‘deration and the defendant was liable to pay the amount but he 
considered that no charge was created om the property received by 
the defendant. The suit was accordingly decreed in part 


Both the parties appealed to this Court. The appeal first came 
up before MUKERJI and DALAL, JJ. who sent -down issues to 
ascertain whether the property left by Musammat Manohri was 
her absolute property or not. The findings that haye been return- 
ed make it quite clear that although Musammat Manohri was a 
Jain widow she had only a Hindu widow’s estate in the property 
because this was the ancestral property of her husband and not his 
self-acquired property. No objections were filed to this finding and 
this position is now accepted. 

The appeal came up for final disposal before LINDSAY and 
MUKERJI, JJ. and the two learned Judges differed, hence this appeal 
under the Letters Patent. 


On the question of fact as to whether the conditions had been 
offered and accepted at or before the time of the adoption, MuU- 
KERJI, J., in view of the recitals contained in the defendant’s agree- 
ment and the probabilities of the case, was satisfied that the 
condition must have been arrived at before the adoption. LIND- 
SAY, J. although thinking that the matter was not so clear to him, 
did not feel prepared to differ as regards this matter. In the will 
executed by Musammat Manohri there is no reference to any condi- 
tion having been agreed to at the time of the adoption. In fact 
she purports to impose this condition as if she were an absolute 
owner of the property entitled to lay down this condition. In the 
agreement the relative words are “‘ my adoption is (or more favour- 
ably to the plaintiffs, has been) held conditional to my accepting 
the stipulation aforesaid’’. There is no clear recital in the deed 
that the adoption was held conditional before the adoption took 
place. This ambiguous recital is the solitary piece of evidence in 
favour of the plaintiffs and is supposed to outweigh the oral evi- 
dence of the defendant. I must’say that I share the reluctance of 
LINDSAY, J. as the matter is not so clear to me also. I am, however, 
loath to take a different view of the ‘interpretation at this stage 
and must assume that the condition was agreed upon by the defend 
gnt before his adoption took place, . 
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CIVIL LINDSAY, J. was of opinion that the agreement to pay ‘Rs. 15,000 
dae to the brothers of the adoptive mother was contrary to Hindu law 
—— and illegal and unenforceable. He further held that this agreement 

ss did not amount to a family arrangement, nor under the agreement 
oo any trust was created in favour of the plaintiffs, nor was any charge 

DATA RAM created on the property. He accordingly held that the plaintiffs 
es not being parties to the contract were wot entitled to enforce it. 

On the other hand, MUKERJI, J. did not consider that such an 
agreement was contrary to Hindu law and therefore illegal or un- 
enforceable, but held that the arrangement amounted to a family 
settlement, that it created a trust in fayour of the plaintiffs and 
also acharge on the property and was accordingly binding on the 
defendant. 


Sulaiman, J. 


It has not been contended before us that apart from any pro- 
hibitions of Hindu law the objection to the validity of the agreement 
can be founded on the ground that it is opposed to public policy. 
It is very difficult to extend the doctrine of public policy beyond 
the classes of cases already covered by it. Courts are reluctant to 
invent new heads. It is, however, contended that stipulations made 
by the widow before adoption are in the nature of a bargaining 

A which is contrary to Hindu law. It is pointed out that if such an 
arrangement were to be accepted by courts, agreements would be 
encouraged which would be detrimental to her husband’s estate. 
On the other hand, if a widow cannot be allowed to make any arrange- 
ment she may very often refuse to make an adoption and thus fail 
to carry out the desire of her husband. No doubt the adopted son 
does not claim through the widow but in his own right which comes 
into existence-as soon as he is adopted. It is, therefore, quite~ 
reasonable to assume prima facie that a Hindu widow can have no 
power to impose conditions on the estate which is going to vest in 

R the adopted son. It is not disputed that a Hindu father can impose 
conditions before the adoption but the position of a Hindu widow 
with limited powers is certainly quite different as she does not 
possess a full disposing power over the estate. 


In cases where a minor son is given in adoption by his natural 
guardian and the latter enters into an agreement with the widow 
curtailing the estate, it is a vexed question of law how far that 
agreement would be binding on the minor son. The general opinion 
seems to be that an agreement, so far as it can be considered to be 
reasonable, would be binding on the son because it was entered into 
by his natural guardian for his benefit and considered necessary 
by the guardian at the time In’ the present case the defendant 
was admittedly of age when he himself entered into the agreement. 
Fle must be deemed to have beeri in the begt position to know his 
own interest and his benefit. He entered into the agreement with 
open eyes apparently knowing full well that but for such an agree- 
ment he would not be adopted and would not inherit this valuable 
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estate. Under such circumstances the question whether it was or 
was not reasonable, does not arise. Unless the agreement can be 
said to be void either for want of consideration or as being opposed 
to Hindu law,it would be binding on him in its entirety. The 
question whether it can be enforced by third parties will be con- 
sidered hereafter. 


To my mind the question whether a widow can impose con- 
ditions on the boy to be adopted or the estate is entirely different 
from the question whether the adopted son can or cannot himself 
undertake a liability in lieu of consideration. Iam prepared to 
concede thata Hindu widow asa general rule has no power to 
impose conditions. At the same time it has been held in several 
cases that an agreement with the natural guardian of the boy before 
adoption for allowing the widow to remain in possession of the 
entire estate for her life-time is binding on him. Similarly other 
reasonable agreements under which the adopted son’s powers were 


curtailed have also been upheld. Cases where such agreements: 


have not been upheld are based not on a supposed ground that stich 
agreements are illegal and opposed to Hindu law but rather on the 
ground of want of authority in the widow to impose conditions on a 
minor son which are not for his benefit. I would, therefore, feel 
great difficulty in holding that agreements of this kind are pro- 
hibited by the Hindu law so as to make them absolutely illegal and 
void. 


Even if therefore the widow has no power to impose conditions 
on her would-be adopted son, I see no good ground for holding that 
the adopted son, if of age, is prevented from undertaking a liability 
on himself for consideration. The adopted son would be bound by 
his agreement not because the widow -had power to impose such 
condition on him before adopting him but because he himself entered 
into-an agreement in lieu of consideration. The defendant is bound 
not by the authority of the widow but by his own agreement. 


It is now well settled by the Full Bench case of Fateh Singh v. 
Rukmini Rawanft Maharaj (*) that a reversioner, if he gives his 
consent to an alienation by a Hindu widow, would be estopped from 
challenging it if he himself succeeds to the estate on her death. 
The position of the adopted son is somewhat analogous and I fail to 
see why he also should not be estopped from challenging his own 
agreement after the property becomes vested in him. 


The widow though directed by her husband to adopt cannot be 
legally compelled to adopt a boy. The adoption to some extent is 
a matter of her discretion, and this is specially so when the boy to 
be adopted has not begn named. In the case of Jain widows they 
can adopt even without an express authority of her husband vide 
the case of Manohar Lalv Banarsi Das (*).- Her agreeing to 
adopt the defendant is certainly an act which was a good consider- 
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ation for the agreement Under section 2, sub-clause (d) of the Indian 
Contract Act, when at the desire`of the promisor the promisee or 
any other person has done or abstained from doing or does or 
abstains from doing or promises to do or to abstain from doing, 
something, such act or abstinence or promise is called a consideration 
for the promise. It would be difficult to deny that the act of the 
widow in selecting the defendant and noe selecting any other person 
to be adopted and adopting him did not amount to a consideration 
within the meaning of the section. It might have been her moral 
oreven religious duty (whichis doubtful in the case of a Jain 
widow) to adopt a boy, but it was certainly not her legal duty to 
adopt one and much less to adopt the defendant. Her agreement 
to adopt him was therefore a good consideration, and it is not 
possible to hold that the deed ot agreement executed by the defend- 
ant was void for want of consideration. 


That agreements entered into at the time of adoption are neither 
absolutely illegal nor without consideration has been assumed in 
several decided cases, wide the cases of Vtsalakshi Ammal v. 
Sivaramien (`) and Kashibat v. Tatya (*). The Privy Council case 
of Ramaswamt v. Venkata Ramayan (È) is in my opinion a clear 
authority that agreements curtailing the rights of the adopted son 
are not absolutely void but in the case of a minor merely voidable, 
and capable of ratification, on his attaining majority In that 
case the natural father of the boy had entered into an agreement 
with the adoptive mother that the boy would have no concern with 
certain properties previously sold -and disposed away by the widow 
and that he would inherit only certain properties described by name 
which were in the possession of the widow. There wasa clear 
convenant that ‘whether or not there are more properties, neither 
the natural guardian nor his begotton son, who is the adopted son, 
would have any sort of claim or title to the same or to their enjoy- 
ment. When the boy attained majority, he ratified this agreement 
but subsequently went back upon it and sued to set aside all the 
alienations and to claim all the properties. On the facts their 
Lordships felt themselves bound toassume that the father consented 
to give his.son in adoption on the understanding that he would 
inherit only about one-third of the late husband’s property being 
aware, Or not caring to ehquire, how the remaining two-thirds had 
been disposed of. The High Court had held that the agreement was 
void in law in so far as it relinquished on behalf of the plaintiff his 
right to any part of the property which had been his adoptive father’s. 
Their Lordships of the Privy Council remarked “How far the natural 
father can by agreement before the adoption renounce all or part of 
his son’s right so as to bind that soh when he becomes of age, is also 

question not altogether unattended with difficulty ; although the 
. (1) a I. L. R., 27 Mad., 577. í 


(2) [1916] I. L. R., 40 Bom., 668 l 
(3) [1879] I. L. R., 2 Mad., 91 a 
va 
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case of Chitko Raghunath Raja Diksh y. Janaki (*) certainly 
decides that an agreement on the part of the father that his son's 
interest shall be postponed to the life-interest of the widow is valid 
and binding, in this case their Lordships think it enough to decide 
that the agreement of the natural father which has been set out 
was not void, but’ was at the least capable of ratification when his 
son became of age. The main question in the case is therefore 
reduced to this, whether the son did or did not validly ratify it”. 
Accordingly when their Lordships found that the plaintiff had on 
attaining majority ratified the agreement, they held that he was 
bound by it. This, in my opinion, is a clear pronouncement in sup- 
port of the view of MUKERJI, J. that agreements of this nature are 
neither prohibited by Hindu Law nor are without consideration. 


If a minor is to be bound by an agreement entered into by his 
natural father and subsequently ratified by him when he comes of 
age, there is no good ground for holding that an adult adopted son 
cannot be bound by an agreement into which he enters with open 
eyes. I would, therefore, hold that the agreement executed by the 
defendant was neither illegal nor without consideration. 


Although’ under the Indian Contract Act it is not necessary 
that the consideration should move from the promisee himself, it is 
nevertheless necessary under section 2 that the proposal should be 
made to the promisee and the latter should signify his assent 
thereto. It would, therefore, follow that a stranger cannot 
enforce a contract to which he was himself no party. This 
point is completely covered by the case of Jamna Das v. Ram 
Autar Pande (°) affirming a decision of this Court where a person 
for whose payment money was left in hands of a transferee was held 
not entitled to maintain a suit against the transferee. MUKERJI, J. 
has conceded that a stranger cannot enforce an agreement to which 
he was not aparty unless the agreement amounted toa family 
arrangement or created a trust or created a charge. 


In support of his view that this transaction amounted to family 
arrangement he has relied on the case of Kashtbat v. Tatya (°). 
That case is certainly an authority for that view. The facts of 
the present case also are very similar to the facts of that case. In 
both cases the adopted son was of age at the time of the agreement. 
But with great respect I am unable to agree that the correct basis 
of decision was the existence of a family settlement. LINDSAY, J. 
has correctly pointed out that a family arrangement is one arrived 
at by members of the same family in settlement of doubtful claims, 
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cases in which there being uncertainty as to the rights of the — 


various claimants, the dispute being composed by a settlement 
based upon the acknowledgment of pre-existing title in the parties 


ee ° (1) era 11 Bom. H. C. R., 199. 
r (2) [1911] I. L. R., 34 AIl, 63. 
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concerned. There must be a bona fide” dape which” has to be 
‘settled by a private family settlenéht without-having recourse to 
law. In the present case there could be no dispute whatsoever 
The widow, particularly as she was-a Jain widow, had a full discre- 
tion both in the matter of adoption and in the choice of the boy. 
The brothers of the widow had no claim_to the estate and no right 
to be paid an amount. There was, therefore, no dispute which 
required a settlement and in fact none was settled. The mere fact 
that an agreement is entered into by persons who are relations of 
each other does not make such an agreement a family settlement 
so as to be binding on persons who are not even parties thereto. 
Section 23, sub-clause (c), under which a compromise of doubtful 
rights between the members of the same family can be specifically 
enforced by any person beneficially entitled, thereunder, cannot 
therefore be applicable. 


I also agree, with LINDsay, J. that the compromise to pay 
Rs. 15,000'to the widow’s brother did not amount toa trust. The 
defendant merely declared that he should abide by all the con- 
ditions laid down in the will of Musammat Manohri. His agreement 


_ cat best amounted to a promise to pay Rs. 15,000 to the brothers 


within 15 years. There was no money belonging to the widow 
over which she had created a trust, nor was the possession of the 
defendant that ofa trustee holding trust property for the benefit 
of the plaintiffs. It was merely an. agreement to pay them the 
said amount and by this agreement he: conStituted himself a pro- 
misor liable to pay them that amount.:”:In<thécase of Jamna Das 
v. Ram Autar Pande (*) the money-which had been left in the 
hands of the transferee was money actually belonging to the mort- 
gagor and had been expressly left in the hands of the transferee 
for payment to a named creditor. Even then their Lordships did 
not consider that such a transaction created a trust in favour of the 
person to whom it was to be paid. In the present case there was 
not even any money in existence at the time of the agreement and 
such money certainly did not belong to the widow who can be said 
to have created a trust in favour of the plaintiffs. MUKERJI, J. 
has considered that it falls within the definition of a trust as given 
in section 3 of the Indian Trusts Act (Act No. II of 1882) which 
says that a trust is an obligation annexed to the ownership of pro- 


“ :perty’and arising out of a confidence reposed in and accepted by the 


owner or declared and accepted by him, for the benefit of another, 
or of another and the owner. But here before the adoption the 
widow was not the absolute owner of the property capable of creat- 
ing any trust, nor had the property then vested in the defendant. 


‘If Rs. 15,000 are to be treated as trust money, is the obligation 


annexed to the ownership of it or the estate? If theawidow, had 
no power to impose an obligation on the adopted son, she could” not 
annex an obligation to the ownership of the property  whithwas to 


°(r1)) [wrt] I. L R., 34 All., 63. nae e 


Í 
VOL. XXIV] -\: eg v ” ‘sHIGH COURT 207 
aà 


at 


vest in Data Ram. “Gs, therefore, very difficult to hold dhi that 


the money was a trtst money*:6riithat Data Ram was a trustee or”. 


that the plaintiffs wére beneficiariés of the trust. 
LINDSAY, J. has agreed with the Subordinate Judge that the 


agreement does not create .a charge on the immovable property -. 


which vested in the defendant. The deed does not purport to create 
any such charge expressly.* It specifies tio property by name. It 
is called an Ikrarnama (agreement) and is written on a stamp- 
paper of’ the value of eight annas. Had it been intended to create 
a charge on some property it would under section 2, sub-clause (17) 
of the Indian Stamp Act have been treated a mortgage-deed and a 
stamp-paper of much larger value would have been used It mer ely 
records the agreement of the defendant that he would abide by all 
the conditions specified in the deed, dated the 12th of December, 
1918, as well as in the will, dated the 13th of December, 1918. The 
last document has not been produced by either party. As the first 
document is merely a will the last one was necessarily the more 
important one if it in any way purported to modify the provisions 
of the former. In the agreement there is no express mention that 


the persons to whom the money is to be paid would havea right to`- 


enforce a charge or realise their money òy sale of any specified 
property. All that it says is that they may have the terms enforced 
by the court. It is true that in the will to which the deed refers 
there is a provision that „in ‘ease of non-payment the payees will 
have power to realise: the. amount through a competent court by 
causing the property. ‘of: the executant (Musammat Manohri Bibi) 
to be sold at auction or ‘by. any” ‘other way they like. I have already 
mentioned that Musammat Manohri was not the owner of the 
property capable of creating a charge which would enure for the 
benefit of the charge-holder beyond her life-time. It was she 
who purported to create a charge but in view of her inability 
to do so, her doing so could not be efficacious. Data Ram accepted 
the conditions but did not himself purport to create any charge 
on his estate. Furthermore it is the plaintiffs’ case that the oral 
agreement was completed before the adoption was made. If that 
is so then at that time the property had not even vested in Data 
Ram. As to the document executed by Musammat Manohri it 
was in the nature of a will which did not come into effect on 
the date of the agreement by Data Ram but would be operative 
after Musammat Manohri’s death. A charge is defined in section 
100 of the Transfer of Property Act as being created on immov- 
able property of one person when that property is by act of parties 
or operation of law made security for the payment of money to 
another, and the transaction does not amount to a mortgage. It is 
very difficult to say" that the defendant created a charge on his 
estate’? dnd- made" it security for the payment of the promised 
amoun Ets . 


e dn this. view of the matter it is unneeessary for me to express 
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„any definite opinion whether, when a charge - is created “on property 


in favour of a third person and the contract is nòt even a settlement 
on marriage or a compromise of doubtful rights between the 
members of the same family aş referred to in section 23 of the 
Specific Relief Act, the beneficiary, -even though a stranger to the 
agreement, can enforce the contract. 

I accordingly hold that the plaintiffs, not being a party to the 
contract, are not entitled to enforce the agreement and their suit is 
liable to be dismissed with costs in all courts. 

By THE Court.—The decree of the court below is set aside 
and the plaintiff’s suit is dismissed. The result is that Letters 
Patent Appeal No. 39 of 1925 preferred by the defendant would 


- be allowed and the Letters Patent Appeal No. 30 of 1925 filed by 


the plaintiffs dismissed. The plaintiffs will have to pay the costs 
of the defendant in all courts including in this Court fees. ` 


"aarre 


KALLU 
VEVYSUS 
EMPEROR.* 


Arms Act, section IQ ({)}—Offence under, when not made oul— Possession 
of empty cartridges. 

In a case of possession of empty cartridges, it should be proved 
that the latter could be re-loaded in India and used as ammunition 
by the person with whom they were discovered If no such proof 
exists, it is to be held that the recovered cartridges are nòt 
ammunition and their possession is not criminal. Æmperor ~v. 
Baldeo, 7 A. L. J. R., 72 and Emperor v. Amr, 23 A. L. J. R., 
486, referred to. 


, 


CRIMINAL REFERENCE by BABU RAGHUNATH PRASAD, Addi- 
tional Sessions Judge of Moradabad. 


The parties were not represented. 
The following is the Referring Order :— 


The house of the applicant was searched in connection with a 
dacoity on the sth of November, 1924, when some empty car- 
tridges were found in his house. As he was not a licensed-holder 
of arms, he was put up on his trial on a charge under section 19 

` (7) of the Indian Arms Act in connection with these cartridges. 
His defence was that his village was situate ım a place where 
people went to do shooting, and that consequently a good many 
empty cartridges could be found there. He had not collected 
these cartridges but that they had been Brought by his childien 
as curiosities, Consequently he was not guilty of any offence in 
connection with these cartridges. The lower cowrt has over-ruled 
this defence and has accordingly inflicted a fine of Rs. so on the 

* Cr? Ref, No. 641 of 1925. oo 
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applftant. Hence the present application. CRIMINAL 
The question to be decided in this case-is vely simple. The 1925 
leained Vakil of the applicant has practically accepted that the — 
cartridges were recovered from his house. He has, however, KALLU 
argued that there was nothing on the record to show that these EMPEROR 


cartridges could be re-loaded in India, and so they could not be 
regarded as ammunition within the meaning of the Arms Act. 
It appears from the judgment of the Magistrate that he has 
followed the ruling of the Hon’ble Court reported in Emperor v. 
Baldeo, [1910] 7 A. L. J. R., 72. In that ruling, it has been 
laid down that an empty cartridge is ammunition within the 
meaning of the Aims Act, and soa person found in possession 
of itis guilty of an offence under section 19 (f) of the Arms Act. 
On the other hand, the learned vakil of the applicant has pressed 
upon me the ruling of the Hon’ble Court reported in Emperor v. 
Amur, [1925] 23 A. L. J. R., 455. In that iuling it has been held 
that if an empty cartridge cannot be re-loaded in India, it may 
not be regarded as ammunition within the meaning of section 19 
(f) of the Arms Act. I think that when both these rulings are 
considered together. it may be taken in a case of possession 
of empty cartridges, it should be proved that these cartridges 
can be 1e-loaded in India and used as ammunition by the persons 
with whom they are found. If this is not found, it is to be held 
that the recovered cartridges are not ammunition and so no 
prosecution can be made on their basis. In. the present case 
there is no proof on the record to show that the cartndges that 
wererecovered from the applicant’s house were cartndges that 
could be re-loaded in India. If the present case had been an 
appeal, I would have recorded further evidence on this point and 
decided the case on the basis of that evidence. But as this is 
not an appeal but an application for 1evision, I think that I have 
no authority to do so. In these circumstances, I think that the 
evidence against thc applicant is not sufficient and that the bene- 
fit of the want of that sufficient evidence should be given to the 
applicant. 


I accordingly submit the case to the Hon’ble Court with the 
recommendation that the conviction of the applicants be set aside 
and the fine, if paid by him, should be refunded. The record 1s 
to be sent to the Magistrate with the request that he may submit 
any explanation that he thinks fit. , À 


The following judgment was delivered by 


WALSH, J.—I agree with the Sessions Judge, setasidethe Walth, J. 
conviction and direct the fine to be refunded. 


Conviction quashed. 
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KISHEN PRASAD AND ANOTHER (Decrce-holders) 
Di versus | 
> KUNJ BEHARI LAL (/udgment-debtor) .* 


SULAIMAN, ]. Contract Act, sections 55 and 74-—-Whether applicable to compromise decree 


MUKERJI, J. 


Mukerji, J. 


sought to be enforced by way of execution—Terms of compronusce—Agree- 
ment to relinquish claim on payment of a lesser-amount in a certain 
tame— Default in payment— Whether time of the essence of the contract— 
Decree executable in its entirety. 

Where according to a compromise decree the whole claim of 
the plaintiffs (decree-holdeis) was to stand decreed, but the 
defendants (judgment-debtors) were to have this concession that 
if they paid certain sums of money within a certain time, the 
plaintiffs would remit the balance of their claim, and eventually 
there was a default on the part of the delendants, Ae/d, that time 
was of the-essence of the agreement, and the defendants having 
failed to pay within the time, limited, the plaintiffs could not 
be compelled to relinquish any portion of their claim which had 
been decreed i: fofo, and sections ss and 74 of the Indian 
Contract Act did not apply. Autub-uddin Ahmad v. Bashir 
ud-din, [zx910] I. L. R., 32 All., 448, followed. 

An execution court can relieve against a penalty under section 
“4 of the Contract Act in case of an agreement embodied in a 
decree. Raghunandan Prasad v. Ghulam Ala-ud-din, [1924] 1. L. R., 
46 All., 571, doubted. 

EXECUTION FIRST APPEAL from a.decree of BABU TIRLOKI 
NATH, Subordinate Judge of Mirzapur. i 

Kailas Nath Katju, for the appellants. 

M. L.. Agarwala and Shambhu Nath Chaube, for the res- 
pondent. ; 

The following judgments were delivered :— 


MUKERJI, J.—This is a decree-holders’ appeal. On the 29th 
of May, 1924 the suit, out of which the present execution pro- ‘ 
ceedings have arisen, was compromised. The appellants here had 
claimed Rs. 15,000 and odd and the claim had been denied 72 toto, 
but, on the date aforesaid, the parties came to terms, the language 
of which will be material, for there is a good deal of controversy 
over its interpretation. Briefly the terms were to the effect that 
if the defendants paid asum of Rs. 6,000 within a monthand a 
balf of the date of the compromise, and the balance of the sum that 
would make up one-half of the amount of the claim, namely, 
Rs. 1,532-8-0, together with the costs, in the course of three months, 
the plaintiffs would remit the balance, of their claim. In case of 
default on the part of the defendants, the plaintiffs would recover 
the entire amount of their claim. According to thé terms of the 

* E.F. A. No. 178 of 1925. Š 
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compromise, therefore, the sum of Rs. 6,000 was payable on the 
13th of July, 1924 and the balance to make up the one-half of the 
amount claimed and the costs were to be paid on or before the 29th 
of August, 1924. The costs amounted to Rs. 1,552-15-9. The 
defendants paid the sum of Rs. 6,000 on the 15th of July, 1924. 
On the 31st of August, 1924 they paid a further sum of Rs. 2,000 


also out of court On the roth of September, 1924 the appellants 


took out execution of their decree and claimed the whole amount 
for which the suit had been brought minus the sums which they 
already received. In other words, they treated the whole of the 
Claim as due to them and were expressly of opinion that there had 


been a default in terms of the compromise. On the 16th of Septem- - 


ber, 1924 a further sum of Rs. 900 was paid and a few days later, 
on the 29th of September, 1924, a sum of Rs. 185-7-9 was paid. 
Thus on the last mentioned date the entire sum of Rs. 9,085-7-9 
decreed to the plaintiffs, with conditions attached, was paid up. 


Inspite of the payments, the decree- holders wanted to proceed 
with the execution and the judgment-debtors contested the appli- 
cation. They raised a question of tact, namely, the plaintiffs decree- 
holders had agreed to take the sum of Rs. 185-7-9 in full satisfaction 
of their claim. This question has been decided against the judg- 
ment-debtors and this question has not again been brought up 
before us for decision. F 

The judgment-debtors further contended that the terms of the 
compromise were of a nature as could be interfered with on 
principles of equity by the court and the court should not execute 
the decree for any sum beyond the one already paid out. In reply 
to this, the decree-holders contended that the court executing the 
decree had no jurisdiction to go behind the terms of the decree 
and in any case the terms of the compromise were not of a penal 
character and ona true interpretation of the decree the whole 
amount claimed and the costs were payable. 

Two questions accordingly arise before us for decision. ‘First, 
whether the executing court had any jurisdiction to interfere with 
the terms of the compromise, supposing the terms were such as 
would enable the court to interfere with under section 74 of the 
Contract Act or on principles of equity akin to the terms of that 
enactment. The second question is whether on a true interpretation 
of the terms of the compromise it is open to the judgment-debtors 
to contend that the terms are penal and the court should award 
only such compensation to the decree-holders as it may deem fit. 


On behalf of the appellants the case of Raghunandan Prasad 
v. Ghulam Ala-ud-din (+) has been cited as authority. The facts 
of that case are slightly different in nature from the facts of the 
case before’ us, but there can be no doubt that the court laid down 
the rule that the court executing the decree must take the decree 
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as it stood and had no power to go behind it or entertain an objection ` 


as to the enforceability- of the terms of the decree. The learned 
Judges also held that the terms of Section 74 of the Contract Act 
were not applicable to a decree his seems to be the only case in 
this Court which is directly to the pomt. On the other hand, 
there is a‘host of rulings’ of other High Courts which would 
establish that a compromise decree does fot stand in many respects 
on a higher footing than a private contract. Such cases are, to 
mention some only, Nagappa v. Venkat Rao ('), Lakshimanaswamti 
Natduv Rangamma (*), Ramasami Natk v. Ramasamt Chetti È), 
Kanudarpa Nag v. Banwari Nag (*), Musammat Nand. Rani 
Kuer v. Durga Das Narain (°) and Krishnuabat v. Hari Govind (°). 


In view of the fact that on the second question involved in this 
case we are going to accept the appeal, it is not necessary for us 
to express any definite opinion as to the question of law raised 
before us *.If;it'were necessary, we would find it rather difficult to 
agree with the=cdse.of Raghunandan Prasad v. Ghulam Alaud- 
din (€). Our reasons, briefly, would be something like this. 
Under Order 23, rule 3’of the Code of Civil Procedure, where 
parties toa suit arrive at a lawful agreement or compromise, the 
court is bound *to record such agreement of compromise and to pass 
a decree in accordance with the terms of the same It will be 
noticed that no option is left to the court to examme the terms 
of the compromise beyond seeing whether the agreement is lawful 
or not. An agreement which carries:a penal clause, such as may 
be covered by section 74 of the Contract» Act, is not in any sense 
of the term‘ unlawful’. The agreement is lawful. The only question 
is whether the court, in its discretion, would interfere with the 
terms or not m enforcing the same. Such being the case, an 
agreement which contains a penal clause will have to be recorded 
by the court and is bound to form a part of the decree, according 
to law. The question would then arise whether the court would 
be powerless to interfere with a compromise decree when executing 
the same. If the court be powerless, the whole policy of law would 
be reversed. As already stated, the court has no power to scrutinise 
the terms of the compromise in order to see whether it contains 
any penal clause or not.- Notwithstanding the rule contained in 
section 74 of the Contract Act or the principles on which the 
enactment is based, a decree-holder would be free to enforce any 
terms, however oppressive, against the judgment-debtor, and all 
this will happen although the decree is based on nothing more than 
an agreement between the parties. ` 4 


If we examine the terms of section 74 of the Contract Act, we 
shall see that there is nothing in it which says that the court has 


(t) [1900] I. L. R®, 24 Mad., 265. (2) be I L. R, 26 Mad., 31. 
(3) [1906-07] I. L R., 30 Mad., 255. (4) [1906] I. L. R.,31 Bom., 15 (F B) 
(5) [1923] I L. R., 2 Pat, 906. (6) [1920] 60 I. C., 854. 

(7) (1924) I, L. R., 46 All., 571. 
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to use 1ts discretion only in the case of a suit and at no other stage 


of ıt. The language used is extremely wide and would covera 


case where a compromise decree is being sought to be enforced by 
way of execution. We need not definitely decide whether section 
74 in terms apples to the execution of a decree or not. It has 
been held in the rulings already quoted, that the principle underly- 
ing section 74 of the Comtract Act will apply. From reasons of 
policy, therefore, ıt would be open to the court to examine the 
terms of a compromise decree before enforcing it. On principle 
‘and authority, therefore, it was open to the court below to examine 
the terms of the compromise and to see whether the penal clause, 
if there was any, was to be enforced 4% /ofo or not. 


Coming to the sccond point in the appeal, it appears to us that 
the compromise comes within the purview of the rule in Autyd 
Uddin Ahmad v. Bashir Uddin (`). As already indicated, and 
as we read the compromise, the defendants agreed. thats ‘the plaint- 
iffs’ case was wholly true and enforceable. Asa matter of con- 


cession, however, the plaintiffs agreed that they would accept, 


one-half of the amount claimed and full césts in lieu of the entire 
amount claimed and the costs, if half the money claimed and the 
costs were paid within a certain time limited in the compromise. 
According to the terms of the compromise, therefore, if there was 


to be a default, the plaintiffs were to get nothing more than what 


was declared to be due to them. It is not the case that because 
of a default the plaintiffs were to get something more than what 
they were entitled to. The compromise repeatedly states that in 
case of regular payment of the amounts mentioned, the plaintiffs 
would remit and excuse the payment of the remaining sum claimed. 
It was stated in the clearest of terms that in case of default the 
plaintiffs would recover the amount claimed and the costs. We 
find, therefore, nothing in the terms of the compromise which would 
enable us to interfere and to accept the contention of the judgment- 
debtors that the decree-holders are entitled only to the lesser sum 
mentioned in the compromise and such compensation as the court 
may award. - 


It was contended on behalf of the respondents that senon 55 
of the Contract Act applied and the court had to see whether time 
was of the essence of the contract or not The contention was 
that time was not of the essence of the contract and therefore it 
did not at all matter if the judgment-debtors failed to make the 
payments on the stipulated dates. We cannot accept this contention 
and there 1s no authority for it In cases of enforcement of con- 
tracts for the sale of land ıt has been held that ordinarily time is 
not of the essence of» contract. Weare not aware of any case in 
which it hag been held that“ where a person 1s conceding something 
to another on »the ground of the latter performing his part of the 
(1) [1910] I. L. R., 32 All., 448. 
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contract within a specified period, the former is compélled to treat 
time as being not of the essence of the contract. If we entered 
into the spirit of the compromise, we should see that the whole 
claim was to stand decreed, but the defendants were to have this 
concession that if they paid cértain. sums of money, almost im- 
mediately and within the time limited, the plaintiffs would remit 
the balance of their claim. We are of eopinion that even if section- 
55 of the Contract Act were applicable, time was of the essence 
of the contract in this particular case, and there having been a 
default on the part of the judgment-ebtors, the decree was execut- 
able in its entirety. 

I would, therefore, allow the appeal with costs, set aside the 
decree of the court below and send the case back to that court to 
proceed with the execution. 


SULAIMAN, J.—I agree. With regard to the ruling of Raghu- 
nandan -Prasad v. Ghulam Ala-ud-din (*), which purported to 
follow thé’ case of Kalipada Sarcar v. Hari Mohan Dalal (°), it 

-does seem that the attention.of the learned Judges was not drawn 
to various rulings in which the contrary view had been upheld. -My 
learned brother has referred to the cases of the Madras High Court 
where it has been consistently held that it is open to an executing 
court to apply the principle underlying section 74 of the Contract 
Act toa compromise decree. The Bombay High Court is also 
inclined to the same view. The Calcutta case, Kalipada Sarcar 
v. Hart Mohan Dalal (*) is not directly in point, and it is 
noteworthy that MR. JUSTICE MUKERJI, who was one of the learned 
Judges who decided that case, subsequently held in the case of 
Kandarpa Nag v Banwari Nag (°), that the question should be 
gone intoin the execution department. In a suit their Lordships. 
of the Privy Council also interfered with a compromise decree, 
viae Ram Gopal Mookerjeay. Masseyk (*) It also does appear 
that in the case of Balkishen Das v Run Bahadur Singh (°) 
their Lordships of the Privy Council were prepared to consider the 
binding nature of a compromise decree in the execution department, 
though in that particular case it did not turn out to contain any 
penal clause. It is not, however, absolutely necessary in this case 
to express any final opinion on this point. | 

I agree that the terms of the compromise decree make it quite 
clear that the plaintiffs had agreed to make a concession in favour 
of the defendants in case the amounts were paid in two instalments 
within the times fixed. If the amounts were paid in time, then the 
plaintiffs agreed to give up and relinquish the remaining portions 
of the amount claimed and to excuse its non-payment. This was a 
concession which they agreed to make in casæno default was made. 
In the present case it cannot be di8puted that the, default was 


a 1924] I. L. R., 46 All., 571. (2) [1916] T.L. R , 44 Cals, 627, 
(3 1920] 33 C. L. J., 244; 60 I. C., 864. (4) [1869] 8 Moo., I. A., 239. 
(5) f1883] I. L. R, 10 Cal., 305. E v 
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made at led&t with regard to the second instalment. The clause CIVIL 
in the compromise decree is not like clauses where a penalty is 


1 1925 
prescribed for default of payment. ame) 
It must also be conceded that the true intention of the parties Scand 


must have been that time was-of the essence of the céhntract. When E 
: : UN 

the defendants did not make payments as directed by the com- SREARI LAL 
promise decree, they cannet compel the plaintiffs to make the aads 


concession which they had agreed to make only if no default was made. Swlarman, J. 


By THE CouRT.—The appeal is allowed with costs. We set 
aside the decree of the court below and remand the execution appli- 
cation to it with direction to proceed with it according to law. The 
cogts,in the court below will abide the result. 


~~ 
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>! Indian Penal Code, section 173—Offence under, when not made out— Refusal® November, 12 

to accept a safina issued by police officer. KANHAIYA 
A mere refusal to receive a safna issued by a police officer MAEN 


under section 160 of the Code of Criminal Procedure does not 
constitute an offence under section 173 of the Indian Penal Code. 
Emperor v. Sahdeo Rai, I. L. R., 40 Al, 577, followed. ! 


CRIMINAL REFERENCE by V. E. G. Hussey Esqa., Sessions Ea a 
Judge of Meerut. - . 


The parties were not represented. 
The following is the Referring Order :-— 


This is an application against the order of a Magistrate con- 
victing the applicant Bahadura of an offence under section 173 
of the Indian Penal Code, and sentencing him to pay a fine of 
Rs. § or, in default, to undergo one week’s simple imprison- 
ment. ‘The leaned Magistrate has held that the applicant 
refused to receive a safna or to sign it in token of service. 
There is no dispute as to the fact. It is urged on behalf of the 
applicant that refusal to receive a safina does not constitute an 
offence under section 173 of the Indian Penal Code. This is’ 
borne out by the commentaries and the Government Pleader has 
nothing to urge against the application. In these circumstances 
I hold that the conviction of the applicant was illegal. The 
record will-be submitted to the Hon’ble High Court for orders. 


The following judgment was delivered by . 
KANHAIYA LAL, J.—A notice was issued by a police officer Kankaya 

under section 160 of the Code of Criminal Procedure requiring the Lal, J. 

petitioner, Bahadura,*to attend the enquiry. He is said to haye g 

refused to take the notice. He has been tried and convicted of an 

offence under section 173 of the Indian Penal Code, This does not, 
* Cr. Ref.. No. 666 of 1985. : 
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however, amount to an offence of intentionally preyenting : service, 
Emperor v. Sahadeo Rat (*). 


The conviction and sentence are therefore set aside. The_, fine, 


Convictton quashed 


(1) [1918] I. L. R., 40 All., 577. a a 
BANWARI ee, 

VE SUS ‘ í 
EMPEROR.* ‘ f 


Penal Code, section 173 — Offence under, when not made out—Refusal , YQ 
z lake @ SUMMONS. 


Mere refusal to take a summons does not amount to disobedi- 
ence under section 173 of the Penal Code. 

Chandika Prasad v. Emperor, 461. C., 817 and Emperor x. 
Sahadeo Rar, I. L. R., 40 All., 577; followed. 


CRIMINAL REFERENCE by. MAULVI ALI AUSAT, Sessions Judge 
of Ghazipur’. = # 


The parties were not represented. 
The following is the Referring Order :— 


In this case the accused has been convicted of an offence unde 
section 173 of the Indian Penal Code and sentenced toa fine 7 
of Rs. 50. The case for the prosecution was that the police : -of 
Shadiabad required the accused lo appear belore ıt on 31st July,” ., 
192s, in connection with an investigation in a criminal case‘ and » 
a saphina was issued to the accused for the purpose. ‘Che 
saphina was given to Ram Janam Singh for service. i 


The case has bcen tried summarily and the lower court writes k 
m.its judgment that the constable Ram Janam Singh went to the 
house :of the accused in village Mustafabad, found the accused 
there but the accused refused to have the saphina served on 
him. Taking the evidence as it stands, it is clear that no offence 
has been committed. It has been held over and over that mere 
refusal to take a summons does not amount to disobedience under 
section 173 ot the Indian Penal Code. The learned Government 
Pleader conceded before me that he cannot support the order of 
the court below and no doubt he cannot, in view of the following 
rulings on the subject. See 461. C., 817 and I. L. R., 40 All., 
577. Therefore I submit the record to the Hon’ble High Court 
with’ the recommendation that the conviction be set aside and the 
fine be refunded. Let the record be first sent to the court below for 

. _ such explanation as it likes to offer and then to the Hon’ble 
High Court. 


The following judgment was delivered by 


_ LINDSAY, J.—Reference accepted. Cohviction ” and: seritence 

The fine, if paid, will be refunded a 

i wo N Cohkviction ğnashed. 
j * Cr. Rof. No. 651 of 1925. 
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tn. SULAIMAN, J.—This is an application in revision from an order 
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BANWARI LAL i 
1 ,  VEYSHS l 
E JHUNKA.* 
Criminal Procedure Code, section 439-—ILnapplicability of, ın case of an 
„Order passed under section 476B— When High Court cannot interfere 
1 revision. 

“After the dismissal of a civil suit the defendant applied to 
the trial’ court for proceedings being taken against the plaintiff 
under sections 193 and 47r of the Indian Penal Code. ‘The 
trial court declined to pass any such order. On -appeal the 
- learned Judge reversed the order. In an application in revision 

~ from that order betore the High Court, 4Ae/d, that where an 
order is passed under section 476 by a superior civil court, the 
case does not fail under section 439 of the Criminal Procedure 
Code and the High Court has no power of interference ın revision. 
In the matter of the petition of, Bhup Kunwar, I. L. R., 26 All., 
249, followed and the old and the new Codes compared. , 
CRIMINAL REVISION from an order of G. O. ALLEN ESQ., 
Sessions Judge of Saharanpur. 


| Nehal Chand, for the applicant. f 
. N.C. Vaish, for the opposite party. 


rod 


passed, on appeal directing the prosecution of the applicant under 
sections 193 and 471 of the Indian Penal Code. The applicant 


‘filed a suit on the basis of a promissory note alleged to have been 


executed by the defendant and also produced a receipt~-purporting 
to be of the same date The defendant denied the génuineness of 
these documents and denied that he had ever borrowed any money 
[rom the plaintiff. The promissory note and the receipt were 
sent to the thumb-impression expert at the’ instance of the plaintiff, 
but the report received from the expert was that the impressions 
were too. blurred to be decipherable The plaintiff then stated 
before the court that if the defendant took an oath on the Ganges 
water that he had not borrowed the money from the plaintiff, he 
would agree to the suit being dismissed. The defendant agreed to 
take the oath. On the oath being taken by the defendant, the 
court, without going into any further evidence, dismissed the suit. 
Neither the plaintiff nor any witnesses on his behalf were examined. 
After the dismissal of the suit the defendant applied to the trial. 


courtzfor 

I93/and*section 47r"of the Indian Penal Code inasmuch as he had 

verified the plaint and filed documents which were said to be forged.” 

The*ttial court declined to pass any such order. On appéal the 
* Cr. Rev. No. 559 of 1985. ' 
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learned Judge has reversed the order. ? 


As the case would be merely one of oath against oath without 
any conclusive documentary evidence to prove that the pro-note 
and the receipt were forgeries, might have been inclined to inter- 
fere in revision on the- crimımal sidef the application were, as it 
purports to be, under section 439 of the Code of Criminal Procedure 
On the other hand, if this .is a proceeding of a civil nature and my 
power ot revision is confined to the provisions of section 115 of the 
Code of Civil Procedure, 1 would find it absolutely impossible 
‘to interfere as there is neither any want of Jurisdiction or any 
irregularity or iilegality in the exercise of jurisdi¢tion . 

_ | have, therefore, to consider whether a revision from an order 
passed under section 476B by the superior court relates to a pro- 
ceeding within the meaning of section 439 of the Code of Criminal 
Procedure. 


Under the old. Code a Full Bench of this Court tn the matte: 
of the petition of Bhup Kunwar (*), overruling several previous 
cases, held “ where an order ‘is paşsed under section 476 by a civil 
court, the case does not fall under section 439 of the Code of 
Criminal Procedure and the High Court has no power of nie 
ference in revision’ 


After some years a Full Bench of the Calcutta High Court 
came round to the same opinion in the case of Emperor v. Har 
Prasad Das (*). There it wag held that section 439 of the Code 
of Criminal Procedure was inapplicable to a case where a civil or 
revenue court had passed an order under section 476. 


The Full Bench case had of course been followed by this Court 
till the Code was amended. The amended Code has made certain 
alterations in sections 195, 476, 439 and 537. 


A criminal revision Nu. 428 of 1924 came up before Mu- 
KERJI, J. who considered the question to be of some importance 
and referred it toa larger Bench. It appears that in the course 
of the argument he was informed that the general opinion now 
held is that the earlier view of this Court required reconsideration 
I am not aware of the extent to which such opinion is held. The 
learned Judge suggested that the pomt required -reconsideration in 
view of the fact that under section 476D an appeal is now allowed 


. The Bench before which the case went up, however, did not decide 


this question but dismissed the application on the merits. 


I have, therefore, to consider whether the amendment of the 
Code of Criminal Procedure has made- the Full Bench ruling of 
this Court no longer a good law. 


Section 476 of the old Code as well as the torresponding section 
of the new Code empowers any civil, Criminal or revenue court to 


- take steps mentioned therein. It follows that merely because a 


(1) [1903] I, L, R., 26 AlL, 249. (2) [1913] I. L. R., 40 Cal., 4770. 
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court is taking proceedings, under section 476 it cannot be supposed 
that that court 1- necessarily a criminal court. A civil court 
exercising powers under section 476 remains a civil court. Section 
476 of the old Code did not provide for any appeal from an order 
passed by the first court, hut section 476D provides an appeal 
from an order passed by any such civil, revenue or criminal court 
toa court to which such,former court is subordinate within the 
meaning of section 195 (3). Then the superior court is defined in 
section 195 (3) of the new Code as being a court to which appeals 
ordinarily lie from the appealable decrees or sentences of such 
former court or in the case of a civil court from whose decrees no 
appeal ordinarily lies, the principal court having ordinary original 
civil jurisdiction It follows, therefore, that the superior court to 
which appeals ordinarily lie and which is empowered under section 
476 (B) to hear an appeal cannot necessarily be deemed to bea 
criminal court. It can continue to be a civil court if it is in facta 
civil court. g 


Section 435 of the Code of Criminal Procedure empowers the 
High Court to call for the record of any inferior criminal court, 
but it does not empower the High Court to call for the record of 
any civil or revenue court. It cannot, therefore, be contended for 
a moment that the record of the superior -court under section 476D 
can be called for by the High Court under section 435. It must, 
however, be noted that section 439 is slightly wider in scope and 
covers cases where the record of proceeding has been called for by 
the High Court or which has been reported for orders or which 
otherwise comes to its knowledge. Even under the old Code some 
learned Judges interfered with an order passed under section 145 
of the Code although under section 435 (3) the record of that case 
could not be called for. It would seem that the High Court therefore 


may interfere in revision under section 439 even if it has not been , 


empowered to call for the record under section 435 But the view 
taken by the Full Bench of this Court referred to above was that 
that sections 435-439 must be read together and that the word 
‘ proceeding ’ mentioned in section 439 meant the same proceeding 
as ig mentioned ın section 435. It may be that the word ‘proceeding’ 


in section 439 may mean the proceeding in any criminal court | 


referred to in section 435 or it may possibly mean any proceeding 
to which the Code of Criminal Procedure is applicable If the 
latter meaning were to be assumed, perhaps the power of revision 
of the High Court might be wider, but the Full Bench accepted 
the view that the word ‘ proceeding’ meant proceeding in any 
criminal court and not necessarily any proceeding referred to in the 
Code of Criminal Procedure ` -I am bound to follow that view and 
I see nothing in the° amended Code which can alter the effect of 
that Full Bench ruling. The mere fact that now an appeal is pro- 


‘ vided to a superior court cannot make that court a criminal court ` 


nor can it make the proceeding before thaj superior court one which 
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t 
can be-interfered with under section 439. : > 


Under the old Code there was one difficulty in the way of the 
view expressed by the Full Bench, namely, that section 537B 
assumed that a High Court could, interfere on appeal or revision in 
cases of an irregularity in proceedings taken under section 195 or 
section 476. The Full Bench, however, took the view that that 
must refer to proceedings under section 476 before a criminal court. 
No such difficulty now arises before me. Sub-clause B of section 
537 has altogether been deleted in the new section 537. It is 
further to be noted that even in the old Code there was no mention 
of section 476 in the old section 439 but there was a mention of 
section 195. In the corresponding section of the new Code even 
the mention of section 195 has now been omitted. It is further 
clear that.the substantial effect of an order under section 476 is 
the filing of a complaint on behalf of the court before a Magistrate. 
When an order is to be revised it would mean not only an order 
sliperseding the order of the lower court but also an order directing 
the withdrawal of that complaint. Section 438 does not expressly 
empower the High Court to direct the withdrawal of a complaint 
which might have been filed by a subordinate court. It is confined 
to the powers which are conferred on a court of appeal by sections 


~ 423, 426, 427, 428 or 438. It, therefore, seems to me that the 


amendment of the Code of Criminal Procedure has strengthened 
the view of the Full Bench rather than weakened it. I am accord- 
ingly of opinion that I have no power of interference on the criminal 
side. 


The learned counsel for the applicant has urged before me that 
I should exercise the power of superintendence conferred on the 
High Court under section 107 of the Government of India Act. I 
doubt very. much whether the word ‘superintendence ’ could have 
been intended to mean the same thing as revision. J; however, 
consider it unnecessary to decide whether the word ‘ superin- 
tendence’ is used in an administrative sense or not. I donot 
think that this is a case in which an extraordinary power of the 
High Court, even if it were vested in it, should be exercised. 

The application is accordingly dismissed. 


Application dismissed. 
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QAZI FARIDUDDIN 
, VEFSAS 
EMPEROR THROUGH FARIDUDDIN AND OTHERS.* 


Criminal Procedure Code, section 250 — Provisions o f — Compensation — When 
Magistrate entitled to order — Section 250 (2), interpretation of. 
Under section 250 of the Code of Criminal Procedure an order 
directing compensation to be paid can be passed against a person 
upon whose complaint or information given to a police officer 
or to a Magistrate the proceedings have been stared and a person 
cannot get rid of the order merely because he was a mere in- 
former and not the 1eal complainant. 


Section 250-(2) does not mean that if there are a number of 
accused persons, the total amount awarded to all of them must 


not exceed the maximum. 
CRIMINAL REVISION from an order of E. L. NORTON ESQ., 
Sessions Judge of Jhansi. ` 


H. Cecil Desanges, for the applicant. 

Sarla Nath Mukerji, for the opposite parties. 4 
The following judgment was delivered by 

acre hae J.—This ıs an application ın revision from an order 


directing the complainant to pay compensation of Rs. 100 each to 
three accused and Rs. 20 to the fourth accused. 


The applicant filed a complaint under section 380 of the Indian 
Penal Code in the court of a first class Magistrate. The Magis- 
trate did not treat this application as a mere information under 
section 190 (c) and did not proceed as required by section 191. 


He treated it as a complaint and sent this complaint to the police, 


for enquiry under section 202. When the police investigated the 
case, they came to the conclusion that the case was true but they 
did not merely send up a report in favour of the complainant but 
dealt with the case under sections 454 and 411 and added one 
more accused, Muhammad Idris, in the list. The prosecution 
evidence was tendered and several witnesses were examined. It 
appears that the -Magistrate allowed the present applicant to 
engage a vakil to look after the case and he also made him to take 
part in the conduct of the proceedings and in fact allowed him to 
file several applications from time to time. In .the course of his 
order ultimately discharging the accused persons the Magistrate 
has treated the applicant as a complainant and not a mere informer. 
The vakil engaged by the applicant was acting in conjunction with 
the prosecuting inspéctor. On the 13th of July, 1925, after the 
evidence of the witnesses thentioned in the list sent up by the 
police was closed, a further application was made for summoning 
* Cr. Rev. No. 536 of 1925. 
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more witnesses which was not allowed and a sees application | 
made by the complainant that a previous Sub-Inspector should be 
examined was considered unnecessary After arguments were 
heard as to whether a chaige should or should not be made, the 
court postponed the case till the’next.day. On the 14th July, 1925 
the applicant presented an application before the Magistrate under 
section 526 intimating to him that the, case should be adjourned in 
order to give him an opportunity to apply for a transfer! At this 
stage the Magistrate tonk the view that the case was proceeding 
on a charge-sheet submitted by the police after enquiry and the 
present applicant was not the complainant. He asked the pro- 
secuting Inspector whether he wanted an adjournment or not and 
after the prosecuting Inspector had stated that he did not want to 
apply for transfer, the learned Magistrate did not grant the applica- 
tion. After this the accused persons were ‘discharged and the 
order directing compensation to be paid was passed. 


The present applicant went before the Sessions Judge in appeal 
but he declined to interfere. 


No final order dismissing the complaint originally filed by the 
complainant has been passed separately by the Magistrate, but 
every one seems to have understood that that complaint has been 
dismissed. ; 


There seems to have been some confusion in the procedure in 
view of the fact that a complaint which had been_ treated as such 
by the court was pending and the police alsosent up a charge: 
sheet. a 

If the applicant was really the complainant ın the proceedings 
as he has been described in the judgment, then his application for 
adjournment was bound to be granted even though it was made at 
the last moment. It is, however, not necessary in this case to 
decide definitely whether the applicant was in the position of a 
complainant so as to make section 526 (8) applicable. The 
legality of the order discharging’the accused is not in question in 
this revision. 


Even if the applicant was not the complainant, it was open to 
the Magistrate under section 250 of the Codeof Criminal Proce- 
dure to pass an order directing him to pay compensation as such 
an order can be passed against a person upon whose complaint - 
or information given to a police officer or toa Magistrate the 
proceedings have been started. The accused, therefore, cannot get 
rid of the order merely because he was a mere informer and not a 
real complainant. 

On the merits of the case, however, it seems that the findings 
of the Magistrate amount to this: the complainant alleged ‘that a 
number of utensils had been taken away from his hpuse by Muham 
mad Idris along with other goods which belonged to him and that 
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they were i subsequently from the house of Muhammad 
Idris. The case for the, defence, seems to be that some of these 
utensils belonged originally to the complainant but about. two years 
ago he had given them to the mother of Muhammad Idris who 
handed them over to the latter’ The learned Magistrate has 
pointed out that litigation has been going on for anumber of years 
between the complamant nd Muhammad Idris. He has also 
remarked ‘ soa sort of civil dispute does exist between the two 
over the subject of this case’. Then itis not to” be forgotten 
that Idris had voluntarily given up all but one utensil and the 
complainant had not shown that all these belonged to him The 
findings of the Magistrate themselves are not’ very clear. If 
` really there was some dispute of a civil nature about these utensils 
then the case might not have been wholly groundless and frivolous. 
The learned Magistrate has certainly disbelieved the prosecution 
witnesses who were eight in number but has nowhere recorded a 
distinct finding that there was no trouble on the day when the 
occurrence is alleged to have taken place nor is there any clear 
finding that the accused did not enter the complainant’s house. 
Under the circumstances I am of opinion that this was not a fit 
case in which compensation should have been ordered in the cri- 
minal proceedings. The accused persons have a remedy to sue for 
damages for malicious prosecution 1f they make out a case in the 
civil court. 


The last point urged on behalf of the applicant was that the 
order directing Rs. 100 to be paid to each of the three accused 
and Rs. 20 to the fourth accused was in contravention of the pro- 
visions of section 250 (2). I donot agree with this contention. 
Under that section all that is prohibited is that compensation to 
the accused or each of them where there are more than one should 
not exceed Rs. 100 in amount. The section does not thean that 
if there are a number of accused persons the total amount awarded 
to all of them mustnot exceed the maximum. In the view which 
I have taken of the facts of this case it is not necessary to discuss 
this last point in detail 


I accordingly allow this revision and set aside the order calling 
upon the complainant to pay compensation. In case any compen- 
sation has been paid it should be refunded. 


Application allowed. 
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Danigis, J, Criminal Procedure Code, section 435—Progisions of—Dsstrict Magistrate, 
powers of—Not entitled to question pre preety of order passed by court of 
sesston—The proper course. 

Under section 435 a District Magistrate is not ‘entitled to 
question the propriety of an order passed by a court of session. 
His proper “course, when he considers that action is necessary, is 
to move the Government to file an application in revision. 
Emperor x. Jamna Bai, I. L. R., 28 All, 91, Emperor v. Ganga, 
I. L. R., 36 All., 378 and Ærmperor v. Lobo, I. L. R., 41 Bom., 47, 
followed. ' 
- CRIMINAL REFERENC® made by the District Magistrate of 
Bareilly. 
The Crown was not represented. 
Saila Nath Mukerji, for the opposite parties. 
The following judgment was delivered by 


Daniele 7 DANIELS, J.—This is areference by the District Magistrate 
of Bareilly submitted through the Sessions Judge asking this Court 
to modify in revision an order passed by the Additional Sessions 
Judge in a case under section 110 of the ‘Indian Penal Code. Sec- 
tion 435 does not authorise the District Magistrate to make any 
such reference. He can refer the proceedings of any inferior court 
but he is not entitled to question the propriety of an order passed 
by a court of session. His proper course when he considers that 
action is necessary is to move the Government to file an application 
in revision This has been pointed out many times by this Court 
and by other High Courts, e.g , Emperor v. Jamna Bat ('), Emperor 
v. Ganga (*) and Emperor v. Lobo (°). The reference is also made 
very late. The order complained of was passed on 22nd October, 

` 1924. The reference of the District Magistrate was not made tı 
the roth October, 1925. The period for which the accused were 

; originally bound over had already expired when the reference was` 

» made. The delay is not explained and would in itself be a sufficient 
ground for refusing to interfere. 
Let the record be returned. 
* Cr. Ref. No, 621 of t925 
(1) [t905] I L. R., 28 All, gi. 


(2) [1914] L L. R., 36 All, 378. 
(3) [1916] I E. R, 41 Bom, 47. 
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VEYSUS EE e ` 


RAJA SURAJPAL SINGH (Plaintiff) .* 


Court. of Wards Act (IV of 4912), management of estate under—Loss due 
to negligence of Court of Ward employe—Release granted by ward— 
Suit for damages, when does not lie. : 

There being no privity of contract between the plaintiff and 
the defendant who was a zilladar appointed by the Court:of 
Wards to collect rents, the plaintiff could not sue the defendant 
for any damage said to have been caused during the period when 
the Court of Wards was managing the plaintiff’s estate and [or 
which period the plaintif had granted the Court of Wards a 
release. = 

SECOND APPEAL from a decree of K. A. H. Sams ESQ., 

Additional Judge of Aligarh, modifying a decree of MAULVI SHAMS- 

UL-HASAN, First Additional Subordinate Judge. 


’Gulzari Lal, for the appellant. 
Narain Prasad Asthana, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a 
sult for recovery of an amount of money and for rendition of 
account. It is necessary to mention that the claim related to two 
periods. The period up to the 26th of October, 1917 when the 
plaintiff’s estate was under the superintendence of the Court of 
Wards and a period subsequent to that date. The defendant was 
a Zilladar appointed by the Court of Wards for the purpose of 
collecting rents. Even after the release by the Court of Wards, the 
defendant was employed by the plaintiff as his own zilladar. With 
regard to the first period the plaintiff’s claim is that the defendant 
' through bad faith, negligence and carelessness allowed a sum of 
Rs. 1,417-11-9, the amount of arrears of rent, irrigation, tagaiut 
advances and interest due by the cultivators of his circle to be 
time-barred. He is accordingly said to be liable to pay damages 
for this amount. As regards the subsequent period he is held 
lable because he has not accounted for sums of money received by 
him. The defendant denied his liability to pay any damage for 
the first period and did not even admit his lability for any amount 
during the subsequent periud. The learned Subordinate Judge 
who framed thé issues first disposed of the preliminary qtiestion of 
law whether the defendant could be made liable for damages during 
the period of the suptrintendence by the Court of Wards. This 
issue was decided against the plaintiff. Another Subordinate Judge 
who succeeded *him then disposed of the case and passed a pre- 

* 5, A, No. 744 of 1923, 
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liminary decree directing- the defendant to render acco in respect 


of the subsequent period. The defendant submitted to this decree 
but the plaintiff appealed to.the "District Judge and urged that the 
defendant was liable*even for the period during which the Court of 
Wards was managing the estate. The learned Judge has come to 
a contrary conclusion ; and having allowed the appeal he has ordered 
that the plaintiff is entitled to a decrees for rendition of account by 
the defendant of the whole amount sued for, vis., Rs. 2,213. ` 


Under the Court of Wards Act it is the Board of Revenue 
which is the court and which assumes charge of: the estate and 
manages it. The Board, however, may appoint any staff it chooses 
and it very often happéns that im one district there are sevcral 
estates which are under the same management and are looked after 
by the same staff. - If any of the servants of the Court of Wards 
failed in his duty to realise rents in time and there was negligence, 
the Court of Wards itself should be lable to make good the loss to 
the plaintiff. But when the time for release came and the plaintiff 
granted a deed of release according to form No. 49 given in the 
Court of Wards Manual under which he released the Court of 
Wards from all accounts, claims or demands whatsoever for and in 
respect of the cash balance, documents and files aforesaid or in 
respect of any act done or suffered by the Court of Wards itself 
or under its orders or with its consent in respect of the said estate 
or the management thereof, he abandoned all claim) and demand in 
respect of any loss ‘suffered by him owing to bad management 
The bad management might be due to the lack of supervision on 


. the part of the Court of Wards or might be due to the negligence 


of the servants employed by it But the release would prevent 
the plaintiff from making any further demands in respect of the 
bad management. It may further be said in favour of the defendant 
that the Court of Wards was not acting as a mere agent of the 
plaintiff so that all the servants employed by it were really the 
-servants of the plaintiff. The Board was acting under the powers 


conferred upon it by Act IV of 1912 and the servants were work- 
- ing under its own orders and were responsible to the Court of 


Wards. After the release the plaintiff cannot now sue the manager 
of the Court of Wards or the other servants for damages on 
account of loss suffered by him in the course of the management by 
the Court of Wards. If the plaintiff's contention were to be 
allowed, the result would be that even if the Board of Revenue is 
exonerated from all liability by virtue of the deed of release, the 
Collector or the Manager of the Court of Wards would be still held 
responsible on account of the alleged loss suffered by the plaintiff. 
This obviously could not have ‘been in the contemplation of the 
legislature. In our opinion, therefore, there being no privity of 


| contract between the plaintiff and the defendant, the plaintiff can- 


not sue him for any damage said to have been caused during the 
period when the Courte of Wards was managing his estate and for 
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which peribd he has granted it a release. 


The appeal is accordingly allowed and thé decrée of the lower 
appellate court is set aside and that of the court of-first instance 
restored with costs in the lower appellate court.and this Court. 


Appeal allowed. 





+ 


LALLAN MISIR AND OTHERS 
VEF SUS 
RAM RICHCHA.* 


Cromual Procedure Code, section 145——Order passed under—Finality of— 
When cannot be reviewed or set astde 
An order passed under section 145 of the Criminal Procedure 
Code is a final order and it is not open either to the Magistrate 
who passes it or to his successor to review it or to set it aside in 
any way. 
CRIMINAL REFERENCE by P. K. Ray Esq., Second Additional 
Sessions Judge of Gorakhpur. 


A. P. Pandey, for the applicants. 
A. P. Dube, for the opposite party. 
The following judgment was delivered by 


DANIELS, J.—This isa reference by the learned Additional 
Sessions Judge of Gorakhpur on the ground that an order passed 
by the Magistrate, Ch. Mohibullah, directing certain crops to be 
. made over to the opposite party, Ram Richcha Koeri, was passed 
without jurisdiction and should be set aside. There was originally 
a proceeding under section 145 of the Criminal Procedure Code in 
respect to these crops and the plots on which they grew between 
Lallan Misir on the one side and Kanta Kunwar and Jamna Kunwar. 
on the other. That proceeding was commenced before Ch Mohib- 
ullah, but he was transferred while it was pending and the final 
order was passed by another Magistrate. This order was to the 
effect that the Magistrate was unable to determine who was in 
possession of the plots, and he therefore attached the crops under 
section 146 of the Criminal Procedure Code. The crop had in the 
meanwhile been cut and stored by the police to prevent its perish- 
ing. Ram Rachchha had applied to be made a party during the 
pendency of these proceedings, but his application was rejected 
After the case tinder section 145 was decided, he made a complaint 
in respect of these ¢rops before Ch. Mohibullah, who had by this 
' time returned, under section 427 of the Indian Penal Code. This 
complaint was dismissed. A previous application claiming the 

* Cr. Ref. No. 484 of 1925. i 
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CRIMINAL crops and asking the court to pass any proper adh was also 
igus dismissed by Ch. Mohibullah on 26th February, 1925. Two 
months later, on 28th April, Ram: Rachchha returned to the charge 
Gee and put in a fresh application asking for the attached crops to be 
a made over to him’ “On this the Magistrate sent for the record of 
RA the case under section 145 and after examining the patwari, but 
RICHCHA without giving any notice to the partigs to the section 145 case, 
Damels, J. Who are the present applicants, passed an order directing the crops 
to be made over to Ram Rachchha. This order was clearly made 
without jurisdiction. The order passed under section 145 was a 
final order, and it was_not open either to the Magistrate who passed 
it or to his successor to review it, or to set it aside in any way. 
Ram Rachchha’s remedy, if he claimed the crops, was to go to the 
civil court. The Magistrate has not made matters better by the 
long explanation which he has submitted. The greater part of this 
explanation is quite irrelevant to the point he was asked to explain 
and deals with his action in taking proceedings under section 476 
of the Code of Criminal Procedure. The orders passed under that 
section have been set aside by the Sessions Judge in the exercise 
of his appellate powers and no explanation was called for from the 
Magistrate in regard to them. As regards the order now com- 
plained of, the explanation comes tono more than this that the 
Magistrate considered that Ram Rachchha was in the right and 
was determined to pass some order which should give him his 
rights. The Magistrate has allowed his feelings to run away with 
him and in a mistaken effort to do justice has passed an order which 
is flagrantly illegal. I accept the reference and set aside the order 
directing the crops to be made over to Ram Richcha. This order 
will govern both references. 











@ 
ean EMPEROR 
re Versus 
2 
aS KESAR.* 
MOTTE AAS! ee E T? (as amended 1m 1923), section 562, sub-section (3) 
DANIELS, J. —Provistons of—High Court, powers of, in revision—Order passed 


by Magistrate under section 562—When may be set aside and sentence 
of imprisonment substituted. 


Section 562, sub-section (3) of the new Code of Criminal 
Procedure empowers the High Court, in the exercise of its powers 
of revision, to set aside an order under section 562 and substitute 
a sentence of imprisonment. Emperor v. Ghasite, I. L. R., 37 
All., 31, referred to. ° 


Where the accused jumped into a ‘ell merely in consequence of ~ 
a quarrel with a neighbour in which abuse only was exchanged 
* Cr. Ref. No. 647 of 1925. 


/ : 


voL. xxiv] Ý HIGH COURT ] 


~ 


and the Magistrate finding that the object of the accused was 
to cast ignominy onthe person she had quarrelled with, dealt 


with the case under section 562 taking security. from accused , 


for her appearance if called within a year, fAe/d, in revision, 
that a sentence of 14 days’ simple imprisonment be substituted 
for the order passed by the Magistrate. 
CRIMINAL REFERENCE made by R. H. WILLIAMSON ESQ., 
District Magistrate of Jhansi. 


The following is the Referring Order :— 


In the case X.-#, v. Musammat Kesar, under section 309 of 
the Indian Penal Code, the Magistrate convicting the accused 
has dealt with the case under the provisions of section 562, 
Criminal Procedure Code, and taken security from her for her 
appearance if called on within one year. 

It is proved that the accused jumped ‘into a well merely in 
consequence of a quarrel with a woman neighbour in which abuse 
„only was exchanged. The Magistrate considers that her object 
was to cast ignominy on. the person she had quartelled with. 

I consider that no adequate punishment has been awarded and 
that the Jaw has not been vindicated. 

There is an increasing tendency among Magistrates to avoid 
punishing attempts of suicide. ‘The law is clear but it is rapidly 
becoming a dead letter. If section 309 is to be retained, it must 
be enforced, and I feel that if it is to be enforced a pronounce- 
ment is required [rom higher authority than mine. 

I, therefore, refer this case to the Hon’ble High Court for 
orders. J have selected it for reference because there can be no 
plea for the accused that she acted in desparation induced by 
suffering or shame. á ; 

The Magistrate will make such representation in support of 
his judgment as he may wish. 

The Crown was not represented. 
1 N.C. Vatsh, for the opposite party 
The following judgment was delivered by 


DANIELS, J.—For the reasons given by the District Magistrate 
[ accept this reference and substitute a sentence of fourteen days’ 
simple imprisonment for the order under section 562 of the Code 
of Criminal Procedure passed by the court below. Dr. Vaish for 
the applicant has referred me to a ruling of the year 1914, Emperor 
v. Ghastte (*), in which it was held that the only procedure open to 
the High Court in such a case was to order a re-trial. The law 
has since been amended, and section 562, sub-section (3) empowers 
the High Court, in the exercise of its powers of revision; to set 
aside an order under. section 562 and substitute a sentence of 

imprisonment ` : 
Reference accepted. 

(1) [1914] I. L. R., 37 Al, 31+ 
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JALAL UDDIN 
Versus 
EMPEROR.* 


U. P. Act IV of roz0), section ro ( 2}— Notification under—Delegation 
of powers by Local Government— Legality of—Dismissal and prosecu- 
tion of public servant appointed by Local Government prior to notifica 
tion— When sanction not necessary—Government of India Act, 1910, 
section 06 (B) (2), wnterpretation of. 


An Excise Inspector, who had been appointed to his post by 
the Local Government in 1909, was convicted under section 161, 
Indian Penal Code, for taking an illegal gratification. It 
was found that the Local Government, by virtue of the authority 
vested in it under section 10 (2) of the U. P. Act (IV of 1919), 
had appointed an Excise Commissioner and delegated to him 
the power to dismiss “all officers of the Excise Department below 

.the rank of Assistant Excise Commissioner,” and further that 
according to Rule XIII framed under section 962 (2) of the 
Government of India Act, rg19, a Local Government was em- 
powered to delegate to any subordinate authority the power to 
dismiss “any officer holding a post in a subordinate service”, 
On revision, eld: 


(1) that the applicant was removable from his office by an 
authority lower than that of the Local Government and without 
the sanction of thal Government , 


(2) that the applicant could be dismissed by the Excise 
Commissioner; 


(3) that the authority delegated to the Excise Commissioner 
by the Local Government was not vltra mres, 


(4) that once the Local Government has delegated its powers, 
the authority which actually removes the public servant from 
office is not the authority of the Local Government but the 
authority to whom the power 1s delegated , and 


(%) that the trial of thé applicant was a legal trial. -- 


In re Sheikh Abdul Kadir Saheb, 33 In. Cas., 648, disapproved. 
Limperor v. Lala Khan Chand, 72 In. Cas., 533, not applied. 


CRIMINAL REVISION from an order of A. G. P. PULI AN ESQ., 
Sessions Judge of Moradabad. 

R. F. Bahadhurji (with him Nehal Chand and Kedar Nath), 
for the applicant. ; 

M. Waltullah (Assistant Government Advocate), for the 
Crown. 

The judgment of the court was delivered by 

DALAL, J.—Jalal Uddin, Excise Inspector of the Bijnor district, 
applied to the High Court in revision to have his Conviction under 

* Cr Rey. No. 409 of 1925. 
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section 161,sIndian Penal Code for taking an illegal gratification 
from a liquor contractor set aside. The learned Judge to whom 
the application was presented referred the matter to a Bench of 
two Judges and also issued notice to Jalal Uddin toshow cause 
why the sentence passed on, him ‘should not be enhanced The 
applicant was sentenced by a magistrate of the Moradabad district 
to whose court the case was transferred from Bijnor to simple 
imprisonment for one month and a fine of Rs. 500 with three 
months’ further simple imprisonment in default 


The point raised in revision was that the prosecution of the 
applicant without the sanction of the Local Government was bad 
and so the trial should be set aside. “Ihe applicant is an excise 
inspector who was appointed to his post by the Local Government 
in 1909. Under section 197 (1) of the Code of Criminal Pro- 
cedure the sanction of the Local Government is necessary for the 
prosecution of any public servant who is not removable from his 
office save by or with the sanction of the Local Government or 
some higher authority The appellant was appointed prior to the 
passing of the United Provinces Act IV of 1910. Under section 10 
(2) of that Act the Local Government is given power bya noti- 
fication to appoint an officer referred to as the Excise Commissioner, 
vide clause (a) and to delegate to that officer all or any of its 
powers under the Act except the power conferred by section 40 
of the Act to make rules. In pursuance of such authority the 
Local Government issued a notification under section ro (2) (f) 
of the United Provinces Excise Act on 8th September, 1924. It 
is admitted that an excise commissioner has been duly appointed. 
Under the notification No. 295 XIII—110 of 8th September, 1924 
(U. P. Gazette of 13th September, 1924, page 1249) the Local 
Government has delegated to the Excise Commissioner, among 
others, the following powers :— 

“o. Power to appoint all officers of the Excise Department 
below the rank of Assistant Excise Commissioner: provided that 
the appointment and promotion, removal or dismissal of excise 
inspectors shall be subject to the general control of the Loca! 
Government. 

“io. Power to censure, withhold promotion from, reduce to 
a lower post, suspend, remove or dismiss all officers of the Excise 
Department below the rank of Assistant Excise Commissioner ” 

There isa proviso added to the powers that ın cases of dis- 
missal, removal or reduction, the Excise Commissioner shall follow 
the procedure laid down in rule XIV of the rules made by the 
Secretary of State under section 96B (2) of the Government of 
India Act. According to this notification the applicant who is an 
excise officer below the rank of Assistant Excise Commissioner 
may be dismissed by the Excise Commissioner. He is, therefore, 
removable from his office by an authority lower than that of the 
Local Government and without the sanction, of that Goyernment. 
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The arguments advanced by the applicant’s learned counsel 
were directed to the following points :-— 


(1) That the applicant having been appointed prior to the date 
of the notification, he could mot be dismissed by the Excise 
Commissioner. 


{2) That the notification, in so far as it gave power to the 
Excise Commissioner to dismiss the applicant, was ura vires to 
that extent. ` 


(3) That the authority of the Excise Commissioner was de- 
legated authority and eyen when he dismissed an excise officer it 
must be taken as if the dismissal was really made by the Local 
Government through the agency of the Excise Commissioner. 


The authority No. ro of the notification quoted by us above 
makes it clear that the Excise Commissioner has been given power 
of dismissal of excise officers below the rank of Assistant Excise 
Commissioner appointed even prior to the date of the notification, 
In our opinion the applicant could be dismissed by the Excise 
Commissioner. . ' 


By reference to various other notifications it should be shown 
that the notification to the extent of the authority No. ro was not 
ultra vives. Reference was made to the Government of India Act, 
section 96B (1) wherein it is enacted “ subject to the provisions of 
this Act and of rules made thereunder every person in the Civil 
Service of the Crown in India holds office during His Majesty’s 
Pleasure 4.5 ont tite es but no person in that service may 
be dismissed by any authority subordinate to that by which he 


thereunder”. Clause (2) of the same section enacts that “ The 
Secretary of State in Council may make rules for regulating the 
classification of the Civil Services in India, the methods of their, 
recruitment, their conditions of service, pay and allowances, and 
discipline and conduct. Such rules may, to such extent and in 
respect of such matters as may be prescribed, delegate the power 
of making rules to the Governor-General-in-Council or to local 
governments, or authorise the Indian legislature or local legislatures ` 
to make laws regulating the public services.” 


Obviously the notification of the Local Government referred to 
above was made under the rules referred to in clause (2). The 
argument that such rules can be framed with respect to officers to 
be appointed in future cannot hold when we consider the provision 
to section 96B (2) Which safeguards the existing or recurring 
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rights only bf persons appointed by the Secretary of State p sor to 
the commencement of the Government of India Act 1919. There 
would not have been such a proviso if it was intendeil that the 
existing or recurring rights of all public servants appointed prior 
to the commencement of the Act were to be retained. 
notification itself reference is made to rules made by the Secretary 
of State in section 96B (e) of the Act. The Secretary of State 
for India, has framed rules under section 96B (2) of the Govern- 
ment of India Act 1919 regulating the classification of the civil 
services in India, their conditions of service, discipline and conduct. 
Those rules also provide for delegation of powers. They are 
published in the Gazette of India of 21st June, 1924 at p. 552 (No. 
F472—]I—23). By rule 1 the following classification is made of 
officers of the Local Government :— 


I. The All-India services, 

2. The Provincial services, 

3. The Subordinate services, 

4. Officers holding special posts. 


An excise inspector may come under class 2o0r 3. The definition 
of Provincial services given in Rule III proves that he comes 
under class 3. ‘The Provincial services of every local government 
are detailed ina schedule to the Rules and the schedule relating 
to the United Provinces includes an Assistant Excise Commissioner 
and no officer lower in rank in that department. The applicant, 
therefore, is a member of the subordinate services, which are 
defined in Rule IV as consisting of all minor administrative, exe- 
cutive and ministerial posts to which appointments are made by the 
Local Government or by an authority subordinate to the Local 
Government. Under rule XV, a local government is empowered 
to delegate to any subordinate authority subject to such condi- 
tions, if any, as it may prescribe any of the powers conferred by 
Rule XIII in regard to officers of the subordinate services. 


Proviso to this rule relates to an appeal to the Local Government. 
Rule XIII lays down ` 


‘“without prejudice to the provision of any law for. the time being 
in force, the local government may for good or sufficient reasons 


(5) remove or 

(6) dismiss 
any officer holding a post ima....... O ue ce cece eee cecee 
subordinate service 


The Excise Act does aot interfere with the Local Government's 
power of removal or dismissal; in fact, it gives such power and the 
power of delegation of authority over again. We are of opinion 
` therefore that the authority No. ro granted by the notification is 
not beyond the power of the Local Governnfent to grant. 
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Coming to the question of delegation, once the Leæcal Govern- 
ment has delegated its power, the authority which actually removes 
the public servant from office i$ not the authority of the Local 
Government but the authority, to whom the power is delegated. 
To take an instance, the HON’BLE CHIEF JUSTICE of this Court 
has been authorised and empowered under section-6 of the Letters 
Patent of this Court by the Crown acting in pursuance of an Act 
of Parliament to appoint officials of this Court and to dismiss them 
If the argument of the applicant’s learned counsel is to prevail, it 
may with equal cogency be argued that every official down to an 
orderly peon of this Court is appomted and removed by the Crown 
through the agency of the CHIEF JUSTICE and for his prosecution 
under section 161 the sanction of the Local Government would be 
necessary. We do not think that such an argument would be 
accepted. There is no mention made in section 197(1) of the Code 
of Criminal Procedure of any delegated authority. Obviously the 
intention was to simplify the law regarding sanction in the new 
Code of Civil Procedure and the circle of public servants for whose 
prosecution for bribery sanction was necessary under the previous 
Code has been narrowed. Under the former Code sanction of some 
authority (other than the Local Government) to whom the power 
was delegated by the Local Government to grant sanction was 
-necessary for the prosecution of certain public servants. Any sanc- 
tion for prosecution in their cases is no longer necessary. 


Two rulings were quoted in support of the contention put 
forward on behalf of the applicant that the dismissal by the Excise 


Commissioner really meant dismissal by the Local Government.” 


In ve Sheikh Abdul Kadir Saheb (`) ane Emperor v Lala Khan 
Chand (*). 


The first case, which 1s a Madras case, contains merely the 
opinion unsupported by reasons of a single Judge of that court. 
With all respect we do not feel justified. in following it. In the 
second case which is of the Lahore High Court and of date 24th 
March, 1922,no rule had been framed to provide for cases of 
officers appointed previous to the date of the notification. We have 
already indicated that the notification of the Local Government in 
the present case provides for the dismissal of Excise Officers 
appointed prior to the date of the notification. The ruling of the 
Lahore High Court, therefore, has no application here. 


For these reasons we decide that no sanction was necessary for 
the prosecution of the applicant and that his trial in the court of 
the Magistrate was a legal trial. 

We now come to the facts of the case. 

[The facts were dealt with at length by his Lordship.] 

We, therefore, while dismissing the application in revision, 
enhance the sentence of one month’s simple imprisonment to a 

j (1) [1916] 33 In. Cars 648, (2) 72 In, Cas., 523. 
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sentence of six months’ rigorous imprisonment and maintain the CRIMINAL 


fine and the alternative sentence in default of payment of the fine. ipa 





The applicant will surrender tr bis bail. as 
Application dismissed. plate 
x f : Sentence enhanced. sr 
a m EMPEROR 
: Dalal, J. 
GOPAL DAS (Defendant). C1VUL 
VEVSUS "i 7 1925 
BAI] NATH AND OTHERS (Platnttffs) * Wosenbers 0 





Civil Procedure Code, Order 30, rude 1, sub-clause 2—Proustons of—Refer- SULAIMAN i. 
ence to arbitration by a partner-— When not binding on other partners— MUKERJI, J. 
Order miking reference, illegality of — When open to reviston— Subsequent 
agreement, efect of. 

A partner ina fim is not entitled, except under a deed of 
authority, to refer a matter to arbitration so as lo bind all his 
partners who have not agreed’ to or joined in the application [or 
reference. Umed Singh v. Seth Sobhag Mal Dhadha, I. L. R., 43 
Cal., 290 and J/shar Das v. Keshab Das, I. L. R., 32 All., 657, 

_ referred to. 


The object of enacting Order 30 of the Civil Procedure Code 
of 1908 was not to give any one of the members of the partnership 
any higher authority than he possessed under the law before the 
enactment. 

Objections as to the validity of a reference to arbitration are 
not an objection within the meaning of rule 15, schedule II of 
the Civil Procedure Code, and where the objection is not as to 
the validity of the award but as to the illegality of the reference, 
the order of the court making such reference is open to revision 
after the case has terminated. <A/udhia Prasad y. Badar-ul-Hasan, 
I. L. R., 39 Ali., 489 and Kanhya Lal v. Jagannath Prasad, 
Hanuman Prasad, 19 A. L. J. R., 33, referred to. 

It there is no agieement of all the parties at the time of re 
ference, then a subsequent agreement cannot make the reference 
itself valid though, under certain circumstances, it may amount 
to estoppel. : : 

CIVIL REVISION from an order of BABU MAKHAN LAL, First 
Subordinate Judge of Cawnpore. . 


Rama Kant Malaviya and Kaski Narain Malaviya, for the 
applicant. 

Katlas Nath Katju, for the opposite parties. 

The following judgments were delivered :— 

SULAIMAN, J.—Tdhis is a civil revision from an order disallowing Sulaiman, J. 
certain objections to an award and directing that a decree be pre- 
pared in terms.of the award 

* Civ. Rev. No. 69 of 1925. 
e 


CIVIL 





1925 





GOPAL DAS 
T. 
BAIJ NATH 


Sulaiman, J. 


N 


236 HIGH COURT ‘TAL. J. Ri 


A preliminary objection is taken on behalf of the respondents 
that no matter whether the decision of the court below was right 
or wrong as to the objections raised before it, the order is not open 
to revision by this Court. Where objections are raised as to the 
proceedings before an arbitrater and they are the subject ofa 
decision by the trial court, it cannot be suggested that there has 
been any irregularity committed by the court in the exercise of its 
jurisdiction. Such objections, therefor€, cannot be properly raised 
again in revision. But where the applicant challenges the pro- 
ceedings of the court itself and attacks the reference made by the 
court to the arbitrator, it is not merely a question of a wrong deci- 
sion by the court but may be one of irregularity or illegality com- 
mitted by it in the exercise of its jurisdiction The learned counsel 
has relied on the case of Ajudhia Prasad v Badar-ul-Hasan (*) 
where a learned Judge of this Court did observe that objections as 
to the validity of a reference ought to be raised under rule 15 of 
Schedule 2 of the Code But in the case of Kanhya Lal v. Jagan- 
nath Prasad, Hanuman Prasad (*) decided by a Bench of which 
the same learned Judge was a member, it was remarked that objec- 
tions as to the validity of a reference to arbitration was not an objec- 
tion within the meaning of rule 15 and had no finality attached to 
it. With this last observation we agree. The objection is not as 
to the validity of the award only but as tothe illegality of the 
reference to the arbitration. This reference having been made by 
an order of the court, it is open to revision after the case has termi- 
nated. It would not have been possible for the applicant to come 
up in revision from an interlocutory order. We accordingly over- 
rule this preliminary objection. 

The facts of this case are that a suit was instituted by the 
plaintiffs against a firm named Gobind Prasad, Makund Ram which 
has two partners, Gopal Das and Sheo Prasad, father and son. In 
the plaint the plaintiffs expressly asked that notices should be served 
on the two partners named individually. The notices were ordered 
to be issued to them separately. Only Sheo Prasad filed a written 
statement and engaged a vakil and in the vakalatnama he purported 
to engage the vakilas a partner of the firm. Gopal Das did not 
put in any appearance in the court of the Subordinate Judge. Be- 
fore the evidence commenced, one of the plaintiffs and the vakil for 
all the plaintiffs as well as Sheo Prasad signed an application refer- 
ring the dispute between the parties to a named arbitrator. In this 


application Gopal Das did not join. 


The matter was referred to the arbitrator and an award was 
made against the defendant. Objections were filed both by Sheo 
Prasad and Gopal Das to the validity of the award, but they have 
been overruled by the learned Subordinate fudge. Gopal Das, the 
father, has now come up in revision ànd challenged the validity of 
the reference on which the award is based. o 


(1) [1917] I. L. R., 39 Al., 489. (2) [1920] 19 A. L. J. R., 33. 
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' There can be- no doubt that under schedule 2, rule 1 it is CIVIL 
imperative that all parties z#ferested should agree that any matter 
in difference between them be referred to arbitration. Of course 
it is not now necessary that pro forma defendants must also join, GOPAL DAS 
nor is ıt necessary that persons who are not interested in the matter pay; IN ATH 
in difference between those joming in the reference should be 
impleaded. But, all the same, it is necessary that all persons who 5¥/4‘™a% J. 
are interested in the mafter which is in difference between the 
parties and which is going to be referred to arbitration, should join. 
Although it is not absolutely necessary that they should all sign 
the application made to the court, it is necessary that they should” 
agree to the reference. The learned advocate for the respondents 
has relied on the provision’ of Order 30, rule 1, sub-clause 2 under 
which when a suit is brought against a firm then in the case of he 
any pleading or other document required_by or under this Code 
to be signed, verified or certified by the~plaintiff or the defendant 
it is sufficient if such pleading or otKer document is signed, verified 
or certified by one of the partners. It may, however, be noted 
at once that under no provision of the Code is an agreement or 
application to the court required to be signed, verified or certified 
by a party. All that schedule 2, rule 1, sub-clause 2 requires is 
that application to the court should bein writing. It does not 
require that it should be signed by the party. From the case of 
Umed Singh v. Seth Sobhag Mal Dhadha (') itis clear that the 
agreement need not be in writing; it may be oral. Thus Order 30, 
rule 1, sub-clause 2 does not empower one partner to refer the 
case to arbitration so as to bind the other partners who have not 
-agreed to or joined in the application for reference It may be 
pointed out that once a decree has been passed against a firm it 
can be executed under Order 21, rule 50, not only against the 
‘property of the partnership but also against any person who has 
appeared asa partner or who has been individually served as a : 
partner with a summons and has failed to appear. Thus the conse- 
quences of a decree passed against a firm are to make the partners 
who have been seryed individually liable. / 


I, therefore, think that it could never have been in the con- 
templation of the legislature to make an agreement for reference to 
arbitration by only one of the partners binding on all the partners 
merely because the suit is against the firm as such.» 


Reliance has been placed on the case of Jshas Das v Keshab 
Das (*) where it was held that a minor defendant whose guardian 
ad litem did not put in an appearance in the case nor contested 
the suit was nota person interested in the matters which were 
referred to arbitration and that therefore his not joining in the 
reference did not invalidate it. It may be that the learned Judges 
on the facts came to the conclusion that the matter referred to 
arbitration did’ not affect’the interest of the minor at all. We are 

(1) LL. R., 43 Cal., 290. (2), I. L. R., 32 All., 657. ° 
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not prepared to hold that if a defendant is interested in the subject- 
matter of the reference and does not join in the reference, he is 
bound by the award merely because he did not choose to put in an 


_appearance and contest the suit. In the present case, as already 


remarked, Gopal Das was directly interested in the subject-matter 
of the reference. 


I am accordingly of opinion that thgre is nothing in the Civil 
Procedure Code which entitles Sheo Prasad as one of the partners 
to refer the entire dispute to arbitration without the agreement of 
the other partner Gopal Das. 


The learned Advocate for the respondents has lastly relied on 
the finding of the Subordinate Judge that although Gopal Das had 
not agreed to the reference to arbitration at the time when it was 
so referred and had not signed the application, nevertheless he 
acquiesced in the proceedings and did actually on one occasion 
appear before the arbitrator. The question before us is really one 
of the illegality of the reference. If there was no agreement of all 
the parties at the time of reference then a subsequent agreement 
cannot make the reference itself valid though under certain circums- 
tances it may amount to estoppel. In the present case, however, 
we cannot hold that Gopal Das is precluded by his subsequent con- 
duct from challenging the validity of the reference. He might 
have tried to make the best of the situation, but when the case did 
not succeed before the arbitrator, he falls back on his right to 
challenge its validity. 

We are not satisfied that the learned Judge has come to any 
distinct fintling that asa matter of fact Sheo Prasad had authority 
to make the reference. on behalf of the other partner Gopal Das 
He has merely referred to four previous occasions on which such a 
thing was done, but it might very’ well be that on those occasions, 
Sheo Prasad had special authority or it might be that no objection 
was raised on the point and considered. Furthermore those cases 
were cases which came up before a kapra committee (a previously 
appointed board of arbitrators), whereas in the present case it was a 
new arbitrator—a pleader—who was going tó constitute the private 


~ tribunal? 


I would accordingly allow this revision and setting aside the 
order of reference (with which the award and the decree fall to the 
ground), direct that the case be restored to its original file and 
disposed of according to law. - 


MUKERJI, J.~I agree. I wish to add just a few words to 
emphasize my view that’when a reference is made to arbitration’ in 
a suitin which a firm is a party, all the members of the firm who 
are sought to be bound must join in makings the reference. The 
object of enacting Order 30 of the Civil Procedure Code of 1908 
was not to- give any one of the members of the partnership any 
higher authority than he possessed under the law before the enact- 


- 
8 


- Ñ ] 
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ment. For brevity of reference, it was sometimes expedient to 
describe certain partners merely by the name of the firm. A firm 
is not a corporation and has got no entity apart from the entities 
which constituted the firm. In order to establish the proposition 
that one of the members.of a partnership business could refer a 
dispute to arbitration, on behalf of all the members of the partner- 
ship, something more thamthe rules enacted in Order. 30 of the 
Civil Procedure Code should be pointed out. It will be noticed 
that in rule 2 ot Order 30, a defendant may at any time call upon 
the plaintiffs, who are suing under the name of their firm, to dis- 
close the identity of the partners who constitute the firm. If they 
fail to disclose their names, the proceedings must be stopped This 
shows that the legislature meant that, where necessary, all the 
individuals who constitute the plaintiff or the defendant firm must 
come before the court under their original names and . descriptions. 
This is an additional reason for holding that a partner is not entitled, 
except under a deed of authority, to refer a matter to arbitration 
so as to bind all his partners. í 


By THE Couk?T.—The revision 13 allowed, the award and the 
decree are set aside and the case be restored to the original file and 
be disposed of according to law. As Gopal Das is partly to be 
blamed, we direct that the costs should abide the event ` 


Reviston allowed. 


é 


FAUJDAR MAHTO AND ANOTHER 
VEV SUS 
EMPEROR.* 


Criminal Procedure Code, sections 233, 234 and 235—Accused charged wrth 
two sets of offences—Kidnappine and cheat ng— Mi spoinder of charges 
What constitutes. 


Where two girls were kidnapped by accused on different dates 
and they were passed off as Chattti girls on receipt of money 
from one BR, who wanted a wife for himself and a wife for his 
brother, and the accused were tried for all offences together, /eld, 
that although section 234 of the Criminal Procedure Code would 
allow the trial of two cases of kidnapping together and similarly 
section 235 would allow the trial of the offence of kidnapping 
with respect to one giil and cheating with respect to the same girl 
in one trial, but the operations of the two sections could not 
be combined and the trial was vitiated by illegality. Stuja-uddin 
v. Emperor, 20 A. L. J. R., 320 and OIE v. Seo Saran Lal, 
I. L. R., 32 All.,°2z09, referred fo. 


CRIMINAL. Appian from an order of ALI AUSAT ESQ., 
Sessions Judge of Ghazipur. 
" * Cr. App, No. 668 of 1925. 
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L. M. Roy and K. Verma, for the appellants. ° 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


MUKERJI, J.—The first pomit argued in this appeal is that 
there is a misjoinder of charges and the whole trial is as by 
illegality. 

It appears to me that this N is well-founded and must 
be given effect to, although the point was not ‘taken specifically 
in the memorandum of appeal. A 


Briefly, tne alleged facts are these. Two girls were kidnapped 


.on different dates and they were passed off as Chattri girls on 


receipt of money from one Bishun Rai who wanted a wife for 
himself and a wife for his brother. Itis argued that the offences 
of kidnapping being separate offences the trial ordinarily ought to 
have been separate, under section 233 of the Criminah Procedure 
Code. There can be no doubt that this is correct, provided the 
case does not come within sections 234, 235, 236 and 239 
Section 234 of the Criminal Procedure Code says that where more 
offences than one but of the same kind are committed within the 
space of 12 months, the offender can be tried for all the offences, 
provided they do not exceed three in number, in the same trial. 
Section 235 lays down that where in one series of facts so connected 
together as to form the same transaction more offences than one 
are committed by the same person, he may be charged with and 
tried for every such offence. Section 234 would allow the trial of 
two cases of kidnapping together. Similarly section 235 would 
allow the trial of the offence of kidnapping with respect to one 
girl and cheating with respect to the same girl in one trial. 
Sections 236 and 239 have no application to the facts of this case. 
The question now is whether sections 234 and 235 allow a 
combination of charges so that there may be one joint trial in 
respect of one kidnapping and cheating as a part of the same 
transaction with another and independent offence of kidnapping 
together with cheating with respect to the girl kidnapped as a part 
of the same transaction. Even if there were no authority - for the 
proposition, I would -have had no hesitation in coming to the 
conclusion that the operations of the two sections 234 and 235 
cannot be combined. The reasons are obvious. If this were 
permitted the whole object of the rule laid down in section 233 
would have been frustrated. The main principle is that there 
should be a separate trial for every distinct offence. Two 
exceptions are allowed (so far as the facts of this case are 
concerned) vis., those enacted in sections, 234 and 235. -The 
present case in its entirety does nat come “under section 234, nor 
does it come in its entirety within section 23 5. If we permit a 
joint trial in respect of two sets of separate and independent 
transactions in which different offences have been committed, we 
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would creafe such an amount of confusion as would in most caseg CRIMINAL 


end in a distraction of the minds of the judges and jury and the 1925. 


accused persons themselves. EFA 
This case is much stronger than the cases of Shuja-uddin v. Wee 


Emperor (*) and Emperor v. Sheo Saran Lal (*) quoted by the 
learned counsel for the appellants as authority. 


The result is that I accept the appeal, set aside the convictions Mukerji, J. 
and the sentences and order a retrial of the case or cases by the 
learned Sessions Judge after proper joinder of charges. 


A aeon of jurisdiction was also argued before me. It was 
“pointed out that the two offences of kidnapping really took place 
within the jurisdiction of somè court in the province of Bihar and 
Orissa. This is a matter which should also be looked into by the 
learned Sessions Judge at the fresh trial. 


v, 
EMPEROR 





Appeal allowed 


(1) [1922] 20 A. L. J. R., 320. 
(2) [t910] I. L R., 32 All., 219. 








RADHA KISHUN AND OTHERS (Pla¢nttffs) CIVIL 

VETSUS j 1925 
i KASHI NATH (Defendant) .* Novemba da 

Oaths’ Act—FParties agreemg to abide by referees statement—Acedental Peta 
rook ~ SULAIMAN, J. 
omission of material points by rcferee— Whether can be reexamined. MUKERJI, ]. 


Unde: the Oaths’ Act a reteree, by whose statement the parties 
have agreed to abide, can be re-examined for -elucidation of the 
matters in dispute if his original statement was either obscure or 


incomplete. 
Thoj Ammal v. Subbaroya Mudalt, I. L R., 22 Mad., 234 and 
Mahabir Prasad Misr y. Mahadeo Dat Misr, 1. L. R., 13 All., 386, 
~ referred to. ; 
- FIRST-ARPEAL from an order of BaBU Raj BEHARI LAL, 
Subordinate: Judge of Ghazipur. 

Kamla Kant Verma and Ambika Prasad Pandey, for the 
appellants. oe 
“ The respondent was not represented. 

= The following judgments were delivered :— 

MUKERJI, J.—This appeal arises out of a suit for closing of 
certain windows and gther reliefs and has been directed against an 
order of remand. ,.. ° 

It appears that when the case came before the court for trial, 
the parties agreed that it should be decided according to the evi- ‘ 

* F. A. F., O. No. 14 of 1922, 
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dence of one Babu Anand Prasad. Babu Anand Prasad*was accord- 
ingly examined as a referee with the consent of the parties and he 
made certain statements. The learned Munsif was of opinion that 
the evidence given by Babu Anand Prasad covered the whole con- 
troversy between the parties and would justify a disposal of all the 
issues raised. He accordingly partially decreed the suit and par- 
tially dismissed it. The parties appealed and both the appeals were 
disposed of by a single judgment of the learned Subordinate Judge. 
The learned Judge was of opinion that the statement of Babu 
Anand Prasad was not sufficient for the disposal of the case and he 
remanded the suit to the court of first instance for disposal. He 
directed that the referee should be re-called and should be re- 
examined on all the matters that were left in darkness owing to the 
referee not being questioned. He further said that if there were 
any points on which the referee could not throw any light, those 
points must be decided on evidence adduced by the parties. 


As there were two appeals before the Subordinate Judge, two 
appeals have been filed in this Court. ` But in this Court the appel- 
lants in both the cases are the plaintiffs. It has been argued before 
us that the statement of Babu Anand Prasad was enough for the 
disposal of the entire suit. It is not necessary for us to examine 
that statement in detail. It is sufficient to say that, we agree with 
the court below that further light was necessary on the controversy 
between the parties. That being so, the question is whether the 


referee could be called again and examined. . 


The parties are agreed that if there be any point which cannot 
be disposed of according to the statement of the referee, evidence 
may be led on those points by the parties. The main question for 
disposal in these cases is whether the referee can, as a matter of 
law, be re-called and re-questioned. 


It appears to me that there is nothing in the Oaths’ Act which 
declares that a referee cannot be re-examined if all the points which 
would be necessary to be established are not put to him. It was 
argued on behalf of the plaintiffs that they had agreed to the exami- 
nation of Babu Anand Prasad only at that particular moment when 
he was before the court and their agreement to abide by his state- 
ment came to an end the moment the referee was examined. The 
learned counsel for the appellants has relied on the case of Thoyt 
Ammal vy. Subbaroya Mudals (*). As I read that case, I find 
therein no authority for the proposition which the learned counsel 
for the plaintiffs would have established. In that case it was 


_gaid that the statement of the referee was not sufficient for the 


disposal of the case and the court simply said that the facts 

which remained unproved must be proved’ in the ordinary way 

by way of evidence. It is not clear from the judgment whether 

the referee was unable to throw further light in the*’case or whether 
San (1) e [1899] I. La R., 22 Mad,, 234, 
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he was not at all available or whether it was possible to re-examine 
him aad .to obtain more information from him, if he could give it. 
That being the case, 1t cannot be inferred from what was stated by 
the Judges, that the court held that the referee could not be 
examined again. On the other hand, the dictum of the learned 
Judges of this Court who decided the case of Mahabir Prasad Misr 
v. Mahadeo Dat Misr (*) Would go to show that this Court was 
of opinion that ifthe referee was still alive and available, he could 
be examined again in the case of there arising a further necessity 
for elucidation of the matters in dispute. - 


There is nothing i in the Oaths’ Act which says that the reference 
to the referee comes to an end as soon as the-referee has been once 
examined. In the case of reference to arbitration we know that an 
award may be referred back to the arbitrator for his decision if he 
leaves anything undecided. The same rule ought to be followed. 
For, as already stated, there is nothing in the Oaths’ Act to pre- 
vent the application of this rule. In the circumstances I would 
dismiss both the appeals and uphold the order of remand. 


SULAIMAN, J.—I agree. The question whether a referee by 
whose statement the parties have agreed to abide can be re-examined 
if certain points were omitted in his statement, is apparently not 
covered by any „direct authority. The appellants’ learned vakil 
‘relies on the case of Zhoyt Ammal v. Subbasoya Mudali (*) where 
it was remarked :— 


“ If the matter stated affords sufficient material for the decision 
of the suit, a decree may be passed on the facts thus conclusively 
proved. ‘If the facts so proved are not sufficient for the decision 
of the case, such further facts as are necessary must be proved in the 
ordinary way, by evidence adduced on both sides. The facts proved 
by the special oath are, however, conclusively proved, and the 


further evidence must, in our opinion, be limited to matters not 
proved by the oath ”. 


On the other hand, the respondent’s vakil relies on a remark in 
the judgment in Mahabir Prasad Misr v. Dat Misr (*). 


‘ Although I ‘should always be strongly disinclined to assist a 
party to an agreement under the Oaths’ Act in getting out of it, 
yet I am bound to see that the object of the parties when they 
entered into it has been satisfactorily accomplished by the deposi- 


tion of. the referee, and, if that object has not been accomplished, 


then that ë further deposition should be obtained or, af that is im- 

- possible, as is the case here, owing to the Raja's death, that the 

question should be tried in the ordinary way by the court’. 

The examination of both these cases, however, shows that both 
these remarks were obiter disia and it was not necessary to decide 
the point. In the Madras case the referee was the plaintiff himself 

(1) [t891] 1. L. R., 13 All, 386. 
(2)> [1899] I. L. R. 22 Mad., 235 @t 237. 
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and he might have been expected to be in a position fo fill up the 
gaps. The learned District Judge, however, had remanded the 
case for a trial de novo and the Madras High Court merely decided 
that the statement of the plaintiff as the referee must be regarded 
as conclusively proving the facts deposed to by_her and that the 
further eviderice should be confined to other matters. Neither 
party apparently asked for a re-examination of the referee and the 
point accordingly was not expressly decided. 


In the Allahabad case the referee was dead, and no question of 


‘ his re-examination arose. ` 


a 


It has been contended before us that once the oath was taken 
by the referee, the agreement was fully carried out and if either 
party is unwilling to accept as conclusive any further statement of 
the referee, such further statement should not be forced on him. 
But if this contention were to be accepted, the result would be 
that as soon as the referee has left the witness-box he cannot be 
recalled even by the trial court though some material statement 
has been accidentally omitted. It is impossible to accept this as 
the correct position under the Oaths’ Act. If the trial court has 
power’ to recall a referee, there seems: to be no‘good ground on 
principle why the same power should not be exercised by the appel- 
late court if it comes to the conclusion that his statement is not 
complete and exhaustive. l 


Of course if a party were to show good ground why the referee 
should`not be examined again, the court may under special circum- 
stances refuse to recall him in order to fill up gaps in his statement, 
as it is the duty of both parties to see that his statement completely 
covers all the points in dispute In this case, however, I see no 
good ground why the referee should not be asked to clear up certain 
points left vague by him. 


By THE CouRT.—Both these appeals are dismissed and the 
order of remand is upheld with costs. 


4 


Appeals dismissed. 


' MUHAMMAD IBRAHIM L (Insolvent) 
VEVSUS 
RAM CHANDRA AND ANOTHER (Vendee) .* 


Insolvency Act (V of 1920), section 35—Annulment of adfudication— Uncon- 
ditional release by creditor — When nol amounting to full discharge of 
debt— Subsequent interest, when part of the del. 


Even an unconditional releas@ by a creditor cannot amount 
to a payment in full of the debt within the meaning of section 35 
of Act V of 1920. Before this section can be availed of, all the 

© FF, ALF. O. No. 36 of 1925. 
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debts df the insolvent must be discharged in full. Subsequent 
interest, though it cannot be taken into account at the time of 
the first distribution of the dividends, has to be paid out of the 
assets, if sufficient, and is therefore a part of the debt. 

Where an insolvent claimed annulment, under section 35, on 
the ground that all debts had been discharged by his relations 
but it was found thas some interest was due to a creditor who 
had piven a complete discharge of his debts, Ae/d, that the’ insol- 
vent was not entitled to an annulment. Jn re: Keet, 2 K. B. D., 

i 666, Jn re: Subrati Jan Mahommad, I. L. R., 38 Bom., 200 and 
Briji Kessoor Laul v. The Official Assignee of Madras, 52 In. Cas., 
979, followed. 


FIRST APPEAL from an ordèr of G. O. ALLEN ESQ., District 
Judge of Saharanpur. i 

Iqbal Ahmad and Ram Nama Prasad, for the appellant. 

Nehal Chand, for the respondents. 

The judgment of the Court was delivered by s 
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SULAIMAN, J.—This is an appeal against the receiver from an Swiaman, J. 


order refusing to annul the appellant’s adjudication. Muhammad 
Ibrahim was adjudged insolvent on the 24th of April, 1919 and 
his property vested in the official receiver. On the 13th of Feb- 
ruary, 1922* the receiver entered into a contract for sale of a certain ' 
house with Ram Chandra for asum of Rs. 3,000 and received 
Rs. 500 ag earnest money. When he proceeded to sell this pro- 
perty, an objection was filed by the insolvent’s wife claiming this 
house as her own property. Protracted proceedings followed and 
ultimately on the 29th of January, 1924 the High Court decided 
against the wife, Rashida Khatun. A subsequent application for 
review also proved infructuous. On the 3rd of July, 1924 the 
insolvent filed an application purporting to be under section 38 of 
the Insolvency Act setting forth a composition scheme. In this 
he stated that he was able to procure money from his relations and 
would pay up all the debts that were entered in the schedule. It 
appears ‘that his son made payments out of Court to various cre- 
ditors and obtained receipts from them. Among these creditors 
was one Rura Mal. His receipt bears the date the 4th of September, 
1924. Under this receipt Rura Mal no doubt admitted that he 
had received the amount due under his decree and promissory note 
and that nota single shell remained due. On the 13th of Sep- 
tember, 1924 Rura Mal filed an application in the court stating ` 
that he had received repayment of his debts from the insolvent’s 
son Abdul Hai and that he had no objection to the insolvent’s 
application being granted ~ It appears that the debts of other cre- 
ditors were also paid or djscharged. On the 30th of September, 
1924 a statement was made by the insolvent’s vakil that his appli- 
cation under section 38 should be treated as an application under 
section 35 and that the annulment of thes insolvent’s adjudication 
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should be ordered inasmuch as all the debts had been*paid in full. 
Notice of this application was ordered to be issued. The report 
of the receiver was in favour of the insolvent but Rura Mal came 
forward and claimed interest on bis debt and also certain expenses 
which he had incurred in connection with the appeal in the High 
Court. The receiver, however, asked for Rs. 399 as his remuner- 
ation and expenses On the 7th of December, 1924 the learned 
District Judge came to the conclusion that all the debts had not 
been discharged inasmuch as interest due to Rura Mal had not been 
paid. He accordingly declined to order the annulment of the 
insolvent’s adjudication. Subsequently the insolvent informed the 
court that the house should not be sold for Rs. 3,000 as other per- 
sons were prepared to offer Rs. 5,000 and Rs. 6,000 and prayed 
that the sale be stayed. The District Judge forwarded the appli- 
cation to the receiver to take steps but it reached him too late as 
the sale-deed in favour of Rura Mal had been registered half an 
hour earlier. On this the learned Judge refused to set aside the 
same. 


The insolvent appeals from both the order, dated the gth of 
December, 1924 and the last order, dated the 19th of January, 1925, 
and has obtained the leave of the High Court to appeal. 


The first point to consider in F. A. F. O. No. 37 is‘as to whether 
he was entitled to an annulment. Section 35 of Act V of 1920 
requires that where, in the opinion of the court, a debtor ought not 
to have been adjudged insolvent, or where it is proved to the 
satisfaction of the court that the debts of the insolvent have been 
paid in full, the court shall, on the application of the debtor, or of 
any other person interested, by order in writing, annul the adjudi- 
cation. This is not a case where it can be said that the debtor 
ought not to have been adjudged insolvent. The contention of the 
insolvent is that the debts of the insolvent have been paid in full, 
inasmuch as although some amount of interest might have been 
outstanding, Rura Mal had given a complete and’ full discharge of 
his debts. We agree that the receipt and the application purported 
to give a full discharge of the debt, but even an unconditional 
release by a creditor cannot amount to a payment in full of the debt 
within the meaning of section 35. This was the view Clearly ex- 
pressed in the English case, /# re : Keet (*) which has been follow- 
ed by Indian High Courts, vide In ve: Subrati Jan Mahomed (7) 
and riji Kessoor Laul v. The Official Assignee of Madras (°). 
It is, therefore, clear that the mere release of the balance of the 
debt due to Rura Mal did not amount to a full payment so as to 
entitle the insolvent to an annulment. It has been argued on 
behalf of the appellant that Rura Mak would not have been entitled 
to any interest on his debt subsequent to adjudication and that such 
(1) 2K. B. D., 666, (2) [1912] T. L. R., 38 Bom., 200 

(3) 52 In. Cas., 979. 
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subsequent «interest is not “included within the expression * the 
debts of the insolvent’ contained in section 35. Under section 48, 
sub-clause 2 of the Act the right of a creditor to receive out of the 
debtor’s ‘estate any higher rate of interest to which he may be 
entitled is not prejudiced after all the debts proved have been paid 
in full. In section 61, sub-clause 6 it is provided that where there 
is any surplus after payment of the foregoing debts, it shall be 
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applied in payment of interest from the date on which the debtor Susaman, J. 


is adjudged an insolvent at the rate of six per cent. per annum on 
all debts entered in the schedule. It is noteworthy that section 
38 does not use the words ‘ proved debts or debts entered in the 
schedule’. It must, therefore, be taken that before section 35 can 
be availed of, all the debts of the insolvent must be discharged in 
full. Subsequent interest, though it cannot be taken into account 
at the time of the first distribution of the dividends, has to be paid 
out of the assets, if sufficient, and is therefore a part of the debt. 
It is clear, therefore, that there was a sum of money due to Rura 
Mal which might have been released but was certainly not paid, 
though the principal sum and interest up to the date of adjudication 
had been paid. F.A. F.O. No. 37 of 1925 therefore fails and 
is accordingly dismissed but without costs as no one appears for 
the respondents. 


The sale which is sought to be set aside took place in puřsůance 


of a previous contract of sale, dated the 13th of February, 1922. 
While the insolvency proceedings were pending, the property vested 
in the receiver and he had full power to dispose of it. The exe- 
cution of the sale was delayed owing to proceedings taken by the 
insolvent’s relations. It may be that some two years afterwards 
the value of the property had risen higher and some persons came 
forward to make higher offers. This, however, did not justify the 
receiver to go back upon his original contract for sale. No stay order 
was passed by the District Judge and the sale took place at a time 
when there was no prohibition against it. When the order of annul- 
ment has been upheld, we are unable to hold that the sale should 
be set aside. This appeal also fails and is dismissed with costs. 


Appeal dismissed 
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PRIVY COUNCIL 
KUNWAR CHIRANJIT -SINGH (Plaintiff ) 


VEFSUS 
RAI BAHADUR HAR SWARUP (SINCE DECEASED) 
AND OTHERS (Defendants) .* 


Vendor and ee ee ee money— Contract falling through by default 
of purchaser—Forfeture of earnest. 

Earnest money is part of the purchase price when the trans- 
action goes forward: it is forfeited when the transaction falls 
through by reason of the fault or failure of the vendee. 

Under a contract of sale of immovable property ‘the pur- 
chaser was bound to pay Rs. 20,000 as earnest money, and the 
remaining sale consideration in two instalments. ‘The purchaser, 
however, could not pay the eainest money as agreed, and later 
paid in a large sum which the vendor acknowledged as having 
received ‘towards the sale price’’ out of the agreed consider- 
ation. The purchaset subsequently repudiated the contract and 
sued to recover. the money paid by him. eld, affirming the 

...-High Court, that there was no supersession of the original con- 

q “tract, and there was nothing to show that the vendor agreed to 

~'a ‘sacrifice the stipulated earnest. The purchaser must lose his 
earnest money but was entitled to recove: the balance of his pay- 
ment to account. i 
'. -CONSOLIDA CED APPEALS from a decision of the High Court of 
Judicature at Allahabad. 

A. M. Dunne, K.C. and B. Dube, for the appellant. ~v 


L. de Gruyther, K. C and J. M. Parikh, for the respondents. 


_The following judgment was delivered by , 

Lorp SHAW.—The main appeal has reference to a contract of 
sale of the Markham Grant Estate belonging to the defendant 
Jyotish Sarup. The contract was entered into with the plaintiff- 
appellant. The High Court, reversing the judgment of the Sub- 
ordinate Judge, held that there was a' complete contract of sale. In 
the opinion of the Board the High Court, in this particular, as in 
the others aftermentioned, was right. 

One of the terms of this contract of sale was as follows :— 

28th July, 1914, from defendant to the plaintiff :— 
“Willing on old terms namely earnest twenty thousand balance 
in two moieties, first payable on executing conveyance, last within 
six months net cash we receive 4 laks 76,000.”’ 
On the 2nd August a reply was sent accepting the proposal. 


From that point forward, however, the appellant appears to 
have encountered financial difficulties in carrying out the contract. 
* P. C. A. No. 80 of 1923. 


N 
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He set about endeavouring to secure the property on modified and CIVIL 
easier terms. He did not pay the earnest money co nomine, but 


1925 

“on the 28th August, 1914, he sent two cheques, amounting 77 — 
cumulo to Rs. 1,65,000, the oe being granted for these sums Ronen 

“towards the sale price of the Markham Grant Estate out of the SINGH 

consideration of Rs. 4,76,000.” Bee 


It is contended that his formed a supersession of the former SWARUP 
contract. The Board agrees with the opinion of the High Court 
that this is not so. It was merely a financial modification in the 
interests of the purchaser, who appeared to be unable or unwilling 
fully to meet the terms of the contract. 


Then came, on 6th September, 1914, a _ letter from the pur- 
chaser’s representative in these terms :— 7 
In continuation of my telegram, dated the 3rd instant from 
Simla, I have to inform you that, owing to certain unavoidable 
circumstances, Kunwar Chiranjit Singh of Kapurthala is quite 
unable to parchase the Markhan Grant in the Dehra Dun district. 
You are hence quite at liberty to séttle your terms and make up 
the bargain with any other purchaser, 
It is accordingly plain that the purchaser was unable or unwill- 
ing to complete the contract, even in its modified terms. 


According to the judgment of the High Court, which again, 
in their Lordships’ view, is correct, the purchaser must, ‘having 
broken the contract, lose his earnest money of Rs. 20,000, but 
must be repaid Ks. 1,45,000, the balance of his payment to account. 
The appeal is brought with the object of his also obtaining repay- 
ment of the earnest money. 


In the opinion of the Board, as mentioned, the original contract 
of sale was not superseded. It was carried forward with the modi- 
fications alluded to and in particular there is nothing to suggest that 
the owner of the Estate agreed to sacrifice the stipulated earnest. 


Earnest money is part of the purchase price when the transaction 
/goes forward : it is forfeited when the transaction falls through, by 
reason of the fault or failure of the vendee. 


The application of this principle to the contract in question 
settles the case. 


A cross-appeal was presented truly for the purpose of endeavour- 
ing to meet circumstances which have not arisen, namely, the 
Board’s possibly coming to an opinion that the original contract of 
sale had been wiped out | 
Their Lordships will humbly advise His Majesty that the main ` 
appeal fails with costs. As to the cross-appeal there will be no 
order except that thefe be no costs to either side. 





Lord Shaw 


ə í Appeal dismissed. 
Hy. S. L. Polak.-—Solicitor for the appellant. 2 = 
T. L. Wilson & Co.—Solicitors for tha respondents. 
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CN, RAO BAHADUR MAN SINGH (Plaintif) 
1925 i VEFSUS 
December,2 MAHARANI NAWLAKHBATI AND ANOTHER (Defendants) * 


LORD ŠHAW hindu Law—Widow—Surrender in favour Jf next revérsioners without neces- 








e E sıtty— Whether valid— Widow, ward of Court of Wards—Surrender 

SIR JOHN without sanction of court—V. vid under section 60, Bengal Court of 
EDGE Wards Act, 1873. 

AR are A suirender by a Hindu widow in one of the nearest rever- 


sioners must be a bona fide surrender and not a device to divide 
the estate with the reversioners. 


Two Hindu widows inherited. considerable property from their 
husband. As the debts were large, on their application, the 
Court of Wards took over charge of the property and made a 
monthiy allowance of Rs. 1,250 to them for their maintenance. 
Subsequently by an indenture to which the two widows and their 
husband’s daughters’ sons, who were then the nearest” rever- 
sioners, were parties, the widows purported to surrender, without 
any necessity, all their rights in their husband's properties in 
favour of the daughters’ sons and the daughters’ sons agreed to 
pay them a monthly maintenance allowance of Rs. 2,000 out of 
the rents and profits of the said properties. No sanction of the 
Court of Wards was obtained to this transaction and the Court 
of Wards refused to recognize it. One of the daughteis’ sons 
having died, his son, ihe plaintiff, instituted the present suit for 
enforcement of the surrender and possession of his half the 
estate. On a contest by the surviving widow and the surviving 
daughters’ son, 4e/d, that the alleged surrender was void being 
contrary to Hindu Law and also under section 60 of the Bengal 
Court of Wards Act, 1879, which provided that ‘ No wad shall 
be competent to create without the sanction of the Court any 
charge upon, or interest in, his property or any part thereof”. 


% 


~ 


APPEAL from a decree of the High Court of Judicature at 
Patna. 

L. de Gruyther, K. C. and S. Hyam, for the appellant.- 

Sir G. R. Lowndes and E. B. Ratkes, for the respondents. 

The following judgment was delivered by 


Sır John ` SIR JOHN EDGE.—This is an appeal from a decree, dated the 
6th April, 1923, of the High Court at Patna, which affirmed a 
decree, dated the 5th June, 1922, of the Additional Subordinate 


Judge of Bhagalpur. X 


- The parties to the spit in which this appeal has arisen are 
Hindus, by caste Rajput, of the djstrict Bhagalpur,’ who ‘are 
governed by the law of the Mitakshara, and *the following pedigree 
shows how they are related :— 


* P. QA. No. 95 of 1924. `> i ha +e 


‘ 
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Maharani Tarabats = Mahaaja Hariballabh = Maharani Nowlakhbati, 
first wife, died Narain Singh, K.C.I.E., a defendant and Ist. 
August, 1920. i died 1 April, 1907. respondent. 
Padmabati = kao Lakat Siħgh, dead. 
died 20 May, 1915. | $ 
aod | 
Gobind Singh, = Rudra Pratab Singh, 
died October, 1919. a defendant and 


2nd respondent. 


Man Singh, 
plaintiff and appellant. f 

Sir Hariballabh Narain Singh died intestate on the 1st April, 
1907, possessed of the Sonbarsa estate, which was situate principally 
in the district of Bhagalpur and produced an income of about two 
lacs of rupees a year. On his death his two widows, Maharam 
Tarabati and Maharani Nowlakhbati, succeeded him in the posses- 
sion of the estate. On the 30th April, 1907, the widows, who 
were Pardanashin ladies, jointly presented to the Collector of 
Bhagalpur a petition in which they alleged that the estate was 
heavily involved in debt, that there were large arrears of income 
to be collected, and that they were unable to manage the estate, 
and asked that they should be held under section 6 of the Court 
of Wards Act, 1879, to be disqualified proprietors, and should be 
declared by the Court of Wards incompetent to manage their own 
property and that the estate should be taken over by the Court 
of Wards. That application was forwarded by the Collector to the 
Court of Wards, and thereupon the Court of Wards under section 27 
of the Act made on the 27th.May, 1907, an order declaring that 
the widows were incompetent to manage their own property and 
declaring that it was determined under section 35 of the Act that 
the Court of Wards should take charge of the property of the 
widows and directed that possession of such property should be 
taken on behalf of the Court of Wards Thereupon the widows 
became wards of the Court of Wards. The Court of Wards allowed 
to each of the widows Rs. 625 a month for her maintenance. On 
the death of Maharani Tarabatiin 1920 the monthly allowance 
made by the Court of Wards to Maharani Nowlakhbati for her 
maintenance was increased to Rs. 1,250. The widows and the 
survivor of them continued to live- in the family house of the 
Sonbarsa estate. 


On the 18th December, 1918, the widows, as parties of the 
first part, and Gobind Singh arid Rudra Pratab Singh, as parties 
of the second part, made a deed, written in English, which, omit- 
ting the schedule, is $o far as is material as follows :— 

(Sd.) Sri Maharani Taravati. By my own pen, 

-(Sd.) Sri Maharani Navalakhvati. By my own pen. 

This INDENTURE made the eighteenth day of December of 
J 
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PRIVY COUNCIL - [As Ye TR 
the Christian year One Thousand Nine Hundied and eighteen 
BETWEEN Maharani -Tarabati and Maharani Nowlakhbati, the 
senior and the junior widow respectively of the late Maharaja 
Harballabh Narain Singh Bahadur, K.C.I.E., residing at 
Sonbarsa ın Thana Sonbarsa, Pargana Nisankhpur Kurha, Dis- 
trict Bhagalpur, hereinafter called the First Party of the one 
pat; and Rao Bahadur Govind Singh and Rudra Pratab Singh, 
sons of the late Rao Bahadur Tak&at Singh and daughter’s son 
of the said Mahaiaja Hariballabh Narain Singh Bahadur, K.C. 
L.E., 1esiding at Barwara, in the Jeypore Statin Rajputana, 
hereinafter called the second party of the other part, WHEREAS 
the late Maharaja Hariballabh Narain Singh Bahadur, K.C.1.E., 
died intestate on the 1st day of April, 1907, leaving considerable 
property, movable and immovable, commonly called the Sonbaisa 
Estate, mostly situate in Pargana Nisankhpur Kurha in the Sub- 
division of Madhipura, District Bhagalpur, and leaving behind 
him no male issue but only two widows, namely, the First Party 
and an only daughter namely Maharani Kumari Padmabati, mother 
of the Second Party, and two daughter’s sons by the said 
daughter, namely the Second party AND WHEREAS on the death 
of the said Maharaja Bahadur the First party succeeded to and 
came into possession of all property, movable and immovable, | 
left by him, with the rights of Hindu windows under the Benares 
School of Hindu Law, which governs the family of the said 
Maharaja Bahadur‘ AND WHEREAS by reason of the First 
Party being Pardanashin ladies incapable of managing a big 
property like the Sonbaisa Estate, the Court of Wards has 
taken up the management of the said Estate under the provisions 
of ACT IX of 1879 (B.C.) on their behalf, and is at present 
managing the property through Rai Sahib Nilmoney Dey, 
Manager, appointed under the provisions of the said Act and 
WHEREAS the First Party are now getting a monthly allowance 
of Rs. 625 (rupees six hundred and twenty-five) each from the 
Court of Wards „for their respective maintenance. AND 
WHEREAS the said Maharani Kumari Padmabati died on the 
Twentieth day of May, 1915, AND WHEREAS the First Party 
are now giowing old and are desirous of remaining aloof from 
the concerns of the world and of spending their latter days 
in Divine Worship and meditation in the Holy City of Benares, 
with an allowance for their maintenance befitting theirrank 


- and position. AND WHEREAS fo: the reasons aforesaid the 


First Party, wish to relinquish and surrender their Hindu 
Widows’ Estate in the said property left by the said Maharaja 
Bahadur, their deceased husband, to the next heirs, the Second 
Party who have undertaken to pay them or the survivor of them, 
out of the income and profits ‘of the said Estate left by the 
said Maharaja Bahadur, the monthly sum of Rs. 2,000 (rupees 
two thousand) fo: maintenance and also to defray the expenses 
of the daily and periodical worship of the deities Lachhmi 
Narayan Jeo, Ram Chandra Jeoand Radha Krishna Jeo, ata 
cost ‘of Rs. 100 (rupees one hundred) per.mensem. AND 
WHEREAS the Second Party have agreed to all the terms 


- aforesaid . - e 


+ 
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NOW THIS INDENTURE WITNESSETH :— 


1, That the First Party Maharani Tarabati and Maharani 
Nowlakhbati do hereby relinquish and surrender all their 1ights 
in the property movable and immovable, left by their husband, 
the late Maharaja Harihallabh Narain Singh Bahadur, K.C.I.E., 
commonly called the Sonbarsa Estate, now in the charge and 
under ihe management of the Court of Wards to and in favour 
of the Second Party Kao Bahadur Gobind Singh and Rudra 
Pratab Singh, the next heirs of the said Maharaja Bahadur 
under the Hindu Law, and in pursuance thereof the First Party 
do hereby make over the entire property aforesaid to the Second 
Farty in full extinction of their nghts therein as Hindu 
widows. 


2. That the Second Party will be entitled to the whole 
property aforesaid from this date and they will hold and enjoy 
the same in the rights of daughter’s sons succeeding to the 
property ol their maternal grandfather under the Benares School 
of Hindu Law, the share of each being agmoiety of the said 


propeity. 


3. ‘thatthe Second Party will be entitled to have their names 
entered as proprietors in equal share in respect of the revenue- 
{ree estates included in the said property by removing the names 
of the First Party now recorded in the Registers maintained 
under ACT VII of 1876 (B. C.). 


4. That the First Party will atonce inform the Court of Wards 
of this surrender and request the court to make over the charge 
and management of the said property to the Second Party 
subject to the court’s retaining the management, if it thinks fit, 
under Section 13A of the said Act IX of 1849 (B. C.). 


g That the First Party or the survivor of them, will be 
entitled to receive a maintenance allowance of Rs. 2,000 (rupees 
two thousand) per mensem, from the Second Party out of the 
rents and profits of the said property so long as they or either 
of them live or lives. i 


6. That the Second Party undertake to keep up and maintain 
the daily and periodical worship of the family deities Lachhmi 
Narayan Jeo, Ram Chandra Jeo and Radha Krishna Jeo, 
installed at the Sonbarsa House left by the said Maharaja 
Bahadur, at a cost of Rs. rdo (rupees one hundred) per mensem, 
and should they omit or neglect to carry out this undertaking 
the First Party will be entitled to inforce the fulfilment thereof. 


The deed was registered on the 18th December, 1918. 


On the same day, 18th December, 1918, Gobind Singh and 
Rudra Pratab Singh by their ekrarnama agreed in writing with the- 


widows so far as is material as follows :— 


“This agreement made on the 18th (Eighteenth) day of 
December one thousand nine hundred and eighteen Belween 


. Rao Bahadur Gobind Singh and Rudra Partab Singh, aktas 
. Begai Singh, sons of the late Rao Bahadur Lakat Singh, and 


daughter’s sons of\ the late Maharaja dlariballabh Narain Singh 
3 
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Bahadur, K.C.I.E., residing at Barwara in the Jaipur State, 
Rajputana, hereinafter called the First Party of one part and 
Maharani Tarabati and Maharani Nowlakhbati, the senior and 
the junior widows, respectively of the said Maharaja Hariballab 
Narain Singh Bahadur,-K.C.I.E., residing at Sonbarsa, in Thana 
Sonbarsa, Pargana Nisankpur Kurha, District Bhagalpur, here- 
after called the Second Party of the other part, whereas the said 
Maharaja Hariballabh Narain Smgh Bahadu, K.C.1.E., died 
intestate on the rst Apnl, 1907, leaving considerable property 
movable and immovable, commonly called the Sonbarsa estate; 
mostly situate in Pargana Nisankpur Kurha in the Sub-Division 
of Madhipura, in the District of Bhagalpur, but also situate in 
part in Pargana Farakya in the District of Monghyr and leaving 
behind him no male issue, but only two widows, namely the 
Second Party, and an only daughter, namely, Maharani Kumari 
Padmavati, mother of the First Party, and two daughter’s sons 
by the said daughter namely the First Party. And whereas on 
the death of the said Maharaja Bahadur, the Second Party 
succeeded to and came into possession of all property, movable - 


_and immovable, left by him with the rights of Hindu widows 


under the Benares School ot. Hindu Law, which governs the 
family of the said Maharaja Bahadur, and whereas by reason 
of the Second Party being Pardanashin ladies, incapable 
of managing a big property like the Sonbarsa estate the 
Court of Wards has taken up the management of the said estate, 
under the provision of Act IX of 1879 (B.c.,) on their beHallf, 
and is at present managing the property through Rai Saheb 
Nilmoney Dey, Manager appointed under the provisions of the 


' sald Act: And whereas the said Maharani Kumari Padmabati 


died on 20th (Twentieth) day of May, 191g. And whereas the 
Second Party, who are now growing old and are desirous of 
remaining aloof from the concerns of the world, and, of spending 
their latter days in Divine Worship and meditation ın the Holy 
City of Benares, have proposed to surrender their estate to the 
First Party who are now the next reversionary heirs of the said 
Maharaja Bahadur under the Hindu Law on getting a suitable 
maintenance for the remainder of their natural’ lives, and an 
assurance that the worship ot the [family deities at Sonbarsa 
should be kept up and maintained in the proper stage by the 


First Party. And whereas the first party have agreed in the event 


of the said surrender being made to give the Second Party or 
the survivor of them, a maintenance allowance of Rs. 2,000 
(rupees two thousand) per mensem, and also to keep up and 
maintain the worship of the said family deities in a suitable style 
at the cost of Rs. roo (rupees one hundred) per mensem. And 
whereas the Second Party consider the said amount of mainten- 
ance allowance and of the expenses of worship fair and reason- 
able, and therefore they are executing the deed of surrender 
contemplated by them. The First Partys therefore, in consider- 
ation of the premises, do heieby agree of their own free will and 
accord that from the day they became the proprietors of the 
said Sonbarsa cstate, by reason of the surrender aforesaid they 


- and their-heirs, suceessors, executors, administrators and assign- 


? K 


- 
~ © 
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ees shall pay to the Second Party or the survivor of them, so CIVIL — 
long as they or either of them live or lives, the monthly sum of  . ae 
Rs. 2,000 (rupees twéd thousand) for their maintenance in a ee 
style suitable to the rank and position held by their “deceased ` Rao 
husband, and if they fail to* pay the allowance due for any | BAHADUR 
months (which is to be taken as an English month) on the first MAN Pon 
day of the following month, the Second Party will be at liberty MAHARANI 
to enforce the payment thereof, with simple interest at the rate NAWLAKH-: 





of twelve per cent. per*mensem, by process of court, and the said BATI ’ 
arrears of allowance, with interest and the costs. of the suit if Sir John 
any to enforce the payment thereof shall be the first charge on the Edge 


property mentioned in the schedule hereto annexed which form 

a part of the estate surrendered bythe Second Party as mentioned 

above. And the first” party [further agree, that from the day 3 
aforesaid they shall keep up and maintain the daily-and period- 

ical worship ot the family deities, Lachhmi Narain Jeo, Ramchander 

Jeo and Radha Krishen Jeo, installed at the Sonbarsa house 

left by the said Maharaja Bahadur, at a cost of Rs. roo (rupees 

one hundred) per mensem (the month béing taken as an English 
month), and should they omit or neglect to carry this agreement, 

the Second Party will be entitled to enforce the fulAlment thereof. 

In witness whereof the parties to these presents have hereunto 

set their hands and seals the day and year first above written in 

the presence of witnesses (1) Bindhcyswari Prasad Singh, High 

Court Vakil, Monghyr, (2) Ajodhya Prasad Chaudhary, M. C. 
resident of Kasim Bazar, Monghyr.”’ 


That agreement was registered on the 18th December, 1918. 


On the 23rd December, 1918, the two widows sent the following . 
letter to the Collector of Bhagalpur :— 


té To 
The Collector of Bhagalpore. me 


Dated Bhagalpore, the 23rd December, 1978. , 
SIR, 


We have the honour to state the following for your information :— 


That we are disqualified proprietresses of the Estate known as 
the Sonbarsa. Estate and we are Wards of the Court. 


That we have two grandsons named Rao Bahadur Gobind 
- Singh and Rudiapratap Singh. 


That for sometime past we had been contemplating surrendering 
ourrights to the estate in favour of the our grandsons who are the 
reversioners to the Estate and we had informed Mr. B. C. Sen, I.C. 
S., the then Collector and the Hon’ble Mr. H. J. McIntosh, I. 
C. S., the then Commissioner, informally about our intentions. 


That we have kept Mr. Sen intormed informally about all the 
steps that we have been taking in connection with our intention 
to surrender the Estate. 


That we had taken the best legal advice (¢.g.) of the Govern- 

ment Advocate, Bihar and Orissa and Government Pleadér, 

G Bhagalpore, and we were given to undewmtand that ynder the law 
, 
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we had every right to surrender the estate in favour of our two 
grandsons. 

That in pursuance ol our intentions to keep the authorities 

. informed about all our’actions in connection with the surrender, 

we so far back as March, 1918, sent a copy of the pioposed deed 

of surrender to the Collector of Bhagalpore with our forwarding 
letter, dated the 4th March, 1918. . 

That we have executed and registered the deed of surrender 

: on the 18th instant and as provided in para. 4 of the said deed 

‘we beg to’ inform you’ about the same and request you to take 

steps to make over the charge and management of the said pro- . 
perties to Rao Bahadur Gobind Singh and Rudrapratap Singh, 
our two grandsons aforesaid, if the Court of Wards do not think 
fit to retain management under Section 13 (a) of Act IX of 1879 
(B.C.). 

" That we have been given to understand that our two grandsons 
aforesaid are applying for the mutation of thei: names in the 
registers maintained under Act VII of 1876 (B.C.) and that we 
have uo objection to their so doing. 


We have the honour to be, 
Sir 
Your most obedient servants, 
(Sd.) Sri Maharani Taiabati. 
. S (Sd.) Sri Maharani Nowlakhbati. 
\ Maharanis of Sonbarsa,” 

The gentleman whom the widows mentioned as the Government 
Advocate and Government Pleader in giving any advice to the 
widows acted as their legal adviser, and not in any respect as re- 
presenting the Court of Wards 

On the 15th April, 1919, the, Court of Wards through their _ 
‘Deputy Collector sent the following reply to the widows to their 
petition of the 23rd December, 1918 :— 

“To 

Maharani Tarabati Kumari and Nowlakhabati Kumari, Son- 
barsa, 

Their petition No. nil, dated the 23rd December, 1918. 

The Maharanis of Sonbarsa are informed—that the Board of 
Revenue, Bihar and Onssa, considers that the deed of relinquish- 
ment executed by them in favour of their grandsons 1s invalid. 

(Sd.) H. Bhattacharyja, Wards, Deputy Collector.” 

The Court of Wards had never given any sanction to the’ 
widows or to either of them to create any charge upon or interest 
in the property of the wards or any part thefeof. 

In February 1919, Gobind Singh‘applied to the Court ot the 
Deputy Collector of Bhagalpur for mutation of nantes in his favour 
in respect of an eighth share in the estate on the ground that he 

‘ 
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had aright to the moiety of the estate, his contention being that 
the deed of the 18th December, 1918, operated as a surrender of 
the interests of the widows of their mterests in the estate. Rudra 
Pratab Singh did not oppose the application. The application was 
opposed by the Manager of the Court of Wards on various grounds, 
one of which it is only necessary in the view their Lordships take 
of the law applicable to the gase to consider, and that is that the 
Court of Wards had not sanctioned the so-called surrender and, 
that it was consequently invalid under Section 60 of the Court of 
Wards Act, 1879. That section is as follows : 


‘60. No ward shall be competent to create, without the 
sanction of the Court, any charge upon, or interest in, his property 
or any part thereof.” 


The Court in that section mentioned was the Court of Wards. 
Gobind Singh’s application for mutation of names was rejected. 


Gobind Singh died in October 1919. Maharani Tarabati (the 
first wife) died in August, 1920. Man .Singh, who was the son of 
Gobind Singh, brought this suit on the 17th January, 1921. In 
his plaint Man Singh referred to the deed of the 18th December, 
1918, and relied upon it as a surrender by the widows of their 
interest as proprietors of the Sonbarsa estate and as having vested 
that estate in his father, Gobind Singh, and in Rudra Pratap Singh. 
The eleventh, twelfth and thirteenth paragraphs of the plaint state 
the title upon which the suit was brought, thus :— 


_ 


‘tr, That by the said deed of surrender the said Maha- 
1anees having put an end to their life-estate as Hindu widows 
in favour of the entire body of the then reversioners, the afore- 
said Rao Bahadur Gobind Singh and Rudra Pratap Singh the 
defendant, Second Party in the aforesaid Sonbarsa estate, all the 
properties both movable and immovable appertaining to the said 
Sonbarsa Estate vested solely and absolutely in the said revei- 
sioners, who became entitled to hold, possess and enjoy the 
aforesaid state as the absolute owners of and successors of the 
properties left by their maternal grandfather by right of inhert- 
tance under the Benares School of Hindu Law. 


12. That as the aforesaid heritage being one which is known 
as obstructed heiitage, the plaintiff’s father, Rao Bahadur 
Gobind Singh and Rao Bahadur Rudra Pratap Singh, the 
defendant, Second Party acquired equal rights in’ the same and 
the share of each being a moiety of the said properties. 


13. That the plaintiff’s father, Rao Bahadur Gobind Singh, 
died in October 1919 leaving the plaintiff his only son and the 
sole Heir to his estate and he is lawfully entitled to all the rights 
and interest acquired by his late father in the aforesaid Sonbarsa 
estate by virtue of one aforesaid deed of surrender.” 


Man Singh, the plaintiff, prayed for the following amongst 
other reliefs :— T 
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(a) That the court be pleased to declare that by the deed of 
-suirender and the Ekiarnama, dated the 18th of December, 1918 
the plaintiff’s father and the defendant Second Party became 
entitled as the neat immediate reversionary heirs of the late 
Maharaja Sir Hariballabh Narain Singh Bahadur, K.C.I. E., to all 
the properties left by him and the'delendant, First Party has no, 
light to withhold possession of the Sonbarsa Estate from the 
plaintiff and the défendant Second Party., 

(6) That the court be pleased to pass a decree for recovery 
of possession ot all the properties movable and immovable 
mentioned in Schedules A and B annexed to the plaint as well as 
any other properties that may be found on discovery to apper- 
tain to the Sonbarsa Estate in lavour of the plaintiff and the 
defendant, Second Party by dispossessing the defendant First 
Party.” ‘ 

In Schedule B of the plaint, which contains a list of the mov 
able properties which were claimed, carriages, palkis, cattle. 
elephants, bullocks, cows, buffaloes, horses, and other things are 
mentioned as having been retained in the possession of Maharani 
Nowlakhbatt. 


The defendants, Maharani Nowlakhbati and Rudra Pratab Singh, 
filed separate written statements, The Maharani Nowlakhbati in 
her ‘written statement pleaded amongst other things that the 
widows being disqualified persons and their estate being under the 
management -of the Court of Wards, they had no authority to 
execute the alleged deed of surrender without the sanction of the 
Court of Wards and that the plaintiff's father did not acquire any 
valid title under the said deed, and also did not admit as correct 
the view of the law propounded in paragraphs 12 and 13 of the 
plaint and put the plaintiff to proof of his title. 


The defendant Rudra Pratab Singh in his written statement 
pleaded amongst other things that the alleged deed of surrender 
was not a surrender of the whole interest of the Maharani’s and 
was void and illegal, and also that it was void and ineffectual as 
not having the sanction of the Court of Wards. Rudra Pratab 
Singh by his written statement put the plaintiff to proof of his 
title. 


‘The Subordinate Judge framed twelve issues, of which the 
fifth is in the opinion of their Lordships the crucial issue in this 
case. Itwas “5. Is the deed of surrender valid having regard to 
the provisions of Section 60 of the Court of Wards Act (IX of 
1879)? If it is found that the deed of the 18th December, 1918, 
was in contravention of that section, the plaintiff’s suit fails and 
this, appeal fails, and it is not necessary for their Lordships to 
consider whether the widows understood the deed or had executed 
it under any misrepresentation as to its object or effect, or without 
any independent advice, or to consider any other issue, or the 
questions of law raised in the eleventh paragraph of the written 
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statement of the Maharani Nowlakhbati, which was that “ the CIVIL 
plaintiff should prove that he is entitled toa moiety share in the ~ 
Sonbarsa estate, eyen if the said deed of surrender be held to bea — 
valid document” Whilst saying this, their Lordships feel it right RAO 


B ` 
to say that the’ lengthy’ and elaborate judgments of the Courts aN SINCH 
below have been of assistance to them in understanding the facts - v. 

MAH 
which were in dispute betwçen the parties to this suit. ‘ Sty 

In this case no question, that there was any necessity for the BATI 





surrender, arose. There was in fact no necessity for a surrender “eyy John 
of the interests of the widows. The Subordinate Judge and the Edge 
High Court in appeal concurrently found in effect that the parties 
to the deed of the 18th December, 1918, intended by that deed 
that the widows should surrender some of their interests in the 
Sonbarsa estate to Gobind Singh and Rudra Pratap Singh, and that 
- the so-called surrender was void as being in contravention of Section 
60 of the Court of Wards Act, 1879 Those learned judges might 
have found on the facts that the deed was void independently of 
Section 60 of the Act. 


The question as to whether a surrender ~ without necessity by a 
Hindu widow of her widow’s interest in her deceased husband’s 
estate, even in favour of the nearest reversioner, is valid was a 
considered by the Board in Rangasami Gounden v. Nachtappa 
Gounden ('). In the judgment of the Board in that case, at page o. 
84, it was said that :— ER 


“The result of the consideration of the decided cases may be 
summarized thus: (1) An alienation by a widow of her deceased a 
husband’s estate held by her may` be validated if it can be shown 
to be a surrender of her whole interest ın the whole estate in favour 
of the nearest reversioner or reversioners at the time of the aliena- 
tion. In such circumstances thé question of necessity does not fall 
to be considered. But the surrender must be a Jona fide STENS 
not a device to divide the estate with the reversioner.’’ 


In Sureshwar Misser v. Mahashrant Misrain (°), the Board 
affirmed that) pronouncement of the law. In the latter case, in 
which the parties were subject to the law of the Mithila school, the 
widow of the deceased proprietor on the death of her infant son took 
absolutely the movable property ‘In that case there were serious 
disputes in the family as to title and the next reversioners to the 
son sued the widow and her daughters to set aside the will of her 
husband under which the daughters were entitled to succeed to the 
immovable property on the cleath of the son without issue. A family 
compromise was agreed to, and in performance of it the widow 
surrendered all her rights of' succession to the immovable property, 
and the plaintiff the next reversioner, and her daughters gave her 
for her life a small portion of’ the land for her maintenance. The 
Board held that the compromise was a dona fide surrender of the 

(1) 461. A, 72, (32 47 L A., 233, 
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CIVIL estate, and not a device to divide it with the next reversioner, the 
giving of a small portion of it to the widow for her maintenance 
not being objectionable, and consequently that the transaction was 
valid under the principles laid, down by the Board in Kangasamt 


1925 


RAO 





BAHADUR ; ? ` 
MAN SINGE Gounden v. Nachiappa Gounden (`) (supra). 
coe * The so-called surrender in the present case was, as stated above, 
AW LAKH- Scars oth ‘ . i ` 3 
BATI void in law, and was'also void as being Ħin ‘contravention of Section 
6o of that Act. 
Sir John 


Edge Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Appeal dismissed. 
Barrow, Rogers & Nevill.—Solicitors for the appellant. 


Watkins & Hunter —Solicitors for the respondents. 
(1) 461, A., 72. 
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June, 5 

BOYS, J Mortgage— Three documents executed one after another—Same mortgagor 
BANERJI, J. and same mortgagee—Redemption— When cannot be had without dis- 
charging the other two morteages—Mashrutulrahn—Lrabiily of 
December, 1 mortgagor to pay all interest though mortgagee entitled to sue therefor 
DALAL, J. separately. 

Boys, J. ‘Three mortgages were executed by the same mortgagor in 


favour of the same mortgagee on different dates. The first was 
a usufructuary mortgage for Rs. soo ; the second, which was for 
Rs. 200, recited the first mortgage for Rs, 500 and made its’ re- 
demption conditional on discharge of second loan also ; the 
third, after reciting the prior total debt of Rs. 700, referred toa 
subsequent mashrut-ul-rohn document for Rs. 200 which was 
being taken back, and then said that “Rs. gg was being taken in 
cash and for this total Rs. 299 the mortgagor was executing this 
fresh mashrut-1-rahn document”. It was further deelared that 
the executant would pay this Rs. 299 first before discharging the 
- . earlier debt and would pay up all interest before taking posses- 
sion, According to an agreement subsequently signed between 
one B (father of the defendant-respondent) and the mortgagee, 
B was .ecognized as half owner in mortgagee rights. Later 
on, the heirs of the mortgagor sold the equity of redemption to 
the-present plaintiff-appellant (son of thé deceased mortgagee) 
= with the 1esult that the said plaintiff Became sole owner of half 
property and owner of equity of redemption in regard to #’s 
half. In a suit for redemption of first mortgage, brought by the 

° said plaintiff, eld: 

oe S, A, No, 826 of 1923. 
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(x) that on proper construction of the deed, the defendant- 
respondent was entitled to a half-share in all three of the mort- 
gages ; 

(2) that the plaintiff was not`entıitled to redeem the first mort- 
gage without at the same time discharging the second and third. 


` (3) that in spite of option given to the mortgagee under the 
second mortgage to sue for interest sepaiately, the plaintiff was 
bound to pay the total «interest due thereon and nol only for 
12 years prior to the suit. 

Though the plaintiff had only prayed for redemption of the first 
mortgage, the High Court allowed the plaintiff to amend the 
plaint and seek redemption of all the thiee mortgages. 


Ranjit Khan v. Ramdhan Singh, I. L. R., 31 All., 482, Srii - 


Lal Singh v. Bhawani Singh, L. l. R., 32 All., 651, Har Prasad 
v. Ram Chandar, 1. L. R., 44 All., 37, foblowed ; Kesar Kunwar 
v. Kashi Ram, I. L. R., 37 All, 634, drstengueshed, 
SECOND APPEAL from a decree of E. BENNET EsQ, District 
Judge of Agra, confirming a decree of MAULVI ABDUL HASAN, 
Judge, Small Cause Court of Agra. ; 


Braj Nath Vyas and Baleshwari Prasad, for the appellant. 


Uma Shankar Bajpai and Narain Prasad Asthana, for the 
respondents. 


The judgment of the Court was delivered by 


Boys, J.—This is a plaintiff's appeal. The suit was by one 
Shib Narain, who had purchased the rights of the mortgagor, for 
redemption of a usufructuary mortgage, dated the 21st of May, 
1864 made by Govind Prasad in favour of Chaudhri Behari Lal.. 


This mortgage was for a sum of Rs. 500 and was admittedly a 
usufructuary mortgage. 
It had been followed bya second mortgage on August .14th, 
1864 for Rs. 200 in favour of the same mortgagee. It recited the 
first mortgage for Rs. 500 and further declared that the mortgagor 
should not be entitled to redeem without discharging the second 
loan also. 


This was again followed by a third mortgage on June Ist, 1867 
in favour of the same mortgagee It recited the prior total debt of 
Rs. 700; it referred to a subsequent “ Masbrut-ul-rahn ” document 
for Rs. 200¢ which was being taken back (and with which we are 
no further concerned) and then said that Rs. 99 was being taken 
in cash and for this total Rs. 299 the mortgagor was executing 
this fresh mashıut-ul-rahn (the deed itself contains this description) 
document ; and it was further declared that the executant would 
pay this Rs. 299 frst before discharging the earlier debt, and 
would pay up all interest before taking possession. 


These three mortgages we will refer to hereafter as the first, 
second and third mortgages. - 
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On the 23rd of August, 1880 an Agreement was signed between 
one Baldeo, the father of Gajadhar, the principal defendant-respond- 
ent in this case, and Chaudhri Behari Lal, the mortgagee above- 
named, in which Chaudhri Behari Lal is said to have recognised 
Baldeo as half owner in, at any rate, the first mortgage, and one 
of the questions we have to decide is whether this agreement re- 
cognised him as half owner of the secong and third mortgages also. 


On the 6th of December, 1914 the heirs of Govind Prasad, the 
mortgagor, sold the equity of redemption to Shib Narain, the 
present plaintiff, who is the son of the deceased Chaudhn Behari 
Lal the mortgagee. The result of this transaction. was that Shib 
Narain became the sole owner of half the property, and owner of 
the equity of redemption in regard to Baldeo’s half. 


On the 5th of December, 1919 Shib Narain filed this suit for 
redemption, in respect of the first mottgage, of the half mortgaged 
to Baldeo. He alleged that he had deposited certain monies under 
section 83 of the Transfer of Property Act; that the defendant 
refused to withdraw the amount ; and that now, on the other hand, 
there was due to him, Shib Narain, a sum of Rs. 650. The defence 
was that the defendant Gajadhar, son of Baldeo, now deceased,‘ was . 
also entitled to a half share in the second and third mortgages, and 
further that the first mortgage could not be redeemed without 
prior or at least simultaneous discharge of the second and third. 
Both points were decided against the plaintiff by both courts and 
the suit was dismissed iz /ofo. 


Three points arise for determination in this case. - 
_ First, whether the defendant Gajadhar, son of Baldeo, is entitled 


under the agreement of the 23rd.of August, 1880 toa half share 
‘only in the first mortgage, or also toa half share in the second and 


third mortgages. 

The second question is, whether the defendant could insist upon 
the discharge of the second and third mortgages at the same time 
as the redemption of the first usufructuary mortgage. 


The third question is, if it be held that the plaintiff could only 
obtain redemption of the first mortgage on condition that he also 
discharged the second and third, could he now be given a decree in 
respect of all three mortgages when he had only asked for redemp- 
tion in regard to the first ` \ 


We will consider first the agreement of 1880 That contains 
the words :—" Girwi ki 70 bigha 4 biswa ”, and later the words,— 
“ Hamaro tumharo jo hissa barabar ka hai”. It is urged for the 
appellant that the word “ girwi” indicates that this acknowledgment 
of equal shares could refer only to mortgages of the nature of a 
usufructuary mortgage and could not refer to the second and third 
mortgages. We see no justification for this restrictien of the term, 
but we may add that even if that were a justifiable interpretation 


t 
` . 
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of the word, there is authority in the judgment of Mk. JUSTICE CIVIL 
BANERJL in Har Prasad v. Ram Chandar (*), for holding that 


ee 1935 
even the second and third mortgages in ‘this case may be = 
regarded as usufructuary mortgages. It is not, however,’ neces- scene 

‘ P : < ARAIN 
sary to press that, for, as we have said, there is nothing in the t 


word “girwi”, so far as we are aware, to restrict it toa usufructuary GAJADHAR 
mortgage. On the other hand, we think that the words “ girwi ki” , be 
were here only used as descriptive of all the mortgagee rights of i 
the parties ın the property specified as distinguished from their 
vendee rights in other property referred to as “ bainamah ki”. 
Further for the appellant reliance was placed on an admission said 

to have been made by the defendant Gajadhar in cross-examination, 
that his right to possession was only based on the first usufructuary 
‘mortgage-deed. This would clearly not be sufficient to preclude 
him from maintaining that the three mortgages were really one. It 

is obvious that in one sense his claim for possession would be based 
on his first usufructuary mortgage. The statement was, moreover, 
brought out in cross-examination, but in examination-in chief he had 
already definitely asserted his claim to be based on all the three æ% 
mortgages. We hold, therefore, that the defendant had in fact a 
half share in all three of the mortgages, and we decide this ques- 
tion against the appellant. 


The second question is, can the defendant compel simultaneous 
redemption of the second and third mortgages. The plaintiff- 
-appellant claims that he cannot. It is urged for him that he need 
not redeem simultaneously the later mortgages, unless they “ con- 
solidated the old and the new transactions ”. It would seem that 
of this class of case there may be three types:—Where it is 
suggested (1) that the first mortgage cannot be redeemed unless 
the second mortgage is first or simultaneously redeemed ; (2) that 
the second mortgage cannot be redeemed unless the first mortgage 
is first or simultaneously redeemed, and (3) that neither the first 
nor the second can be redeemed separately. The present case is 
alleged byethe defendant to be of the first type, with this addition 
that there is a third mortgage which bears to the first two the 
same relation that the second bears to the first. . 


E We will. consider first whether the first mortgage can be re- 
deemed without redeeming the second. 


We have set out at the commencement of this judgment the 
terms of the deeds sufficiently for the present purpose. 





In support of his claim to redeem the first mortgage alone, 
the appellant relies on Bhartuv Dalip (*) and Kesar Kunwar vy. 
Kashi Ram (°). In Bhartu v. Dalip (7) it is clear -that the 
restrictive agreement embodied in the later mortgage was z 
misread and the effect of the particular- decision was explained 
(1) [tg21] I. L R., 44 All., 37. (F.B.) (2) [1906] 3 A. L. J. R., 672. 

(3) [i915] I. L. R., 37 Alle 634. 
i 
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away in the later decision by the same learned Judge in rez 
Lal Singh v. Bhawani Singh () which we shall notice later 
when considering the cases, that support the respondent. The 
other case, Kesar Kunwar v, Kashi Ram (?*), relied on for 
the appellant helps him no more. -In that case it was only 
held that (assuming that, if the second mortgage was not time- 
barred, the defence would be a good one that it must be paid off 
before redeeming the first mortgage) where there was a provision 
that the first mortgage should not be redeemed without paying off 
the second, and the second was in fact barred by limitation, the 
court could not possibly allow the defendant to rely on the condi- 
tion as to first discharging the second mortgage and so in fact 
enable him ‘to secure payment of a debt which he had allowed to 
become time-barred. 

_ For the defendant-respondent reliance was placed on Raijit Khan 
v. Ramdhan Singh (°), Brij Lal Singh v. Bhawani Singh C) 
and Ha: Prasad v Ram Chandar (*). We are perfectly satisfied 
that on the terms of the second mortgage itis governed by the 


~ principles laid down~in the three cases that we have quoted ; that 


it is in the nature of an additional mortgage hypothecating the 
property, and that on the principles laid down in those three cases, 
the plaintiff-mortgagor was not entitled to redeem the first mort- 


gage without at the same time discharging the second. 


The case of the third mortgage is even more clear. In tha 
the expression ‘“‘mashrut-ul-rahn ” specifically occurs, and as regards 
this mortgage counsel for the appellant has not found it possible 
to resist seriously the contention of the defendant that this third 
mortgage must be discharged before or simultaneously with redemp-° 
tion of the first. 


As to the third question it has similarly not seriously been 
contended that the plaintiff could -obtain redemption of the first 
mortgage and discharge the second and third on his prayer, as at 
present framed, in which the relief asked for has only referred, to 
the first mortgage. But it is urged on his behalf that we | 
should allow him now .even at this stage tu amend his plaint, 
and remand the cdse ‘to‘the lower court for determination of the 
question as to hows much is due on all three mortgages together. k 
This course was permitted i in rij Lal Singh v. Bhawant Singh (*) 
though. it appears not to have been followed in the earlier case, 
Ranjit Khan v. Ramdhan Singh (°). 


We think that such a prayer should not be too readily granted ; 
that in view of the decisions to which we have referred, the law as 
interpreted by this Court, at any rate, should be well enough known. 
In, the present case, however, we fre prepared to accede to the 
prayer. We have, therefore, given thé appellant permission to 

(1) [1910] I. L. R., 32 All., 651. (2) [1915] I. L. R., 37 All., 634. 

(3) [1909] I. L. R., 31 All., 482. (4) [i1921] I. L. R., 44 All., 37 (FB). 
t e 
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arħend the plaint so as to ask for relief as regards the second and 
third mortgages also, and, that amendment having been made, we 
remand this case to the court of first instance through the lower 
appellate court under Order 41, rule 25 with directions to take such 
further evidence as may be necessary, and to determine the amount 
that may be due by the plaintiff to the defendant on foot of all 
three mortgages. On return of the finding the usual ten days will 
be allowed for filing objections. 


i - [On receipt of the finding, the following judgment was delivered 
y 

DALAL and Boys, JJ.—This suit was remanded by this Bench 
under Order 41, rule,25 of the Code of Civil Procedure to permit 
the plaintiff-appellant to amend his plaint and include the other mort- 
gages therein. This was done and the lower appellate court has 
decided that Rs. 4,913 is due by the plaintiff for, the purpose of 
redemption of all the three mortgages. The plaintiff is owner of 
half the mortgagee rights and he has sued for the redemption of 
only half of the property. The amount, therefore, which he will have 
to pay will be half of Rs. 4,913. 


. The other objection to the finding of the lower appellate court 
relates to the amount of interest payable on the bond of 14th August, 
1864. Interest is calculated on that amount at the simple rate of 
Rs. I-4-O per cent. per mensem from the date of the bond, 14th 
August, 1864, up to the date on which the lower court prepared 
the account, that is, 21st of July, 1925. The amount of interest 
comes to Rs 1,828. Itis argued here on behalf of the plaintiff- 


- appellant that interest would be recoverable by the defendants only 


for 12 years, that is, Rs. 360. The bond contains a stipulation 
that the mortgagee may sue for the interest due on this bond 
separately. On this ground the plaintiff’s case is that the suit for 
interest for a period of more than 12 years is time-barred. We 
have read the terms’of the bond and do not accept this contention. 
-In thé bond the amount borrowed is stated and then the rate of 
interest and it is stated after this that the money shall be paid 
-when the amount due on the prior mortgage is paid and the prior 
mortgage is redeemed The words used arè: yth, rupiya, this money. 
According to the plaintiff's counsel this::term-denotes only the 
principal amount and not the interest bécatise” as pointed out by 
him there is no stipulation that the interest wasyto be added to the 
principal Finally, there is the permission granted to the mortgagee 


to sue for interest separately. We are of opinion that this is an` 
additional privilege granted to the mortgagee and he was not bound 


to sue separately for interest. If hè was satisfied with the security 
and permitted the interest to accumulate, there was no bar to that 
procedure according to the terms of the bond TIn ordinary accept- 


‘ance of the term “ this money ” would include the principal amount 


together with interest. We disallow objection No. 1. 
34 i 
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In the result we decree the plaintiff’s suit for redemption on 
payment of Rs. 2,456-8-0. A preliminary decree for redemption 
shall be prepared under Order 34, rule 7 of the Code of Civil Pro- 
cedure. Interest shall run at bond rates on the two bonds of 1864 
from the 21st of July, 1925 up*to six months from to-day’s date. 
On non-payment of the‘money within the time specified the usual 
result shall follow. The mortgagee-respondents shall receive their 
costs of all the courts. i 


Appeal allowed ` 


DEBI BAKHSH (Judgment-debtor) 
_ versus ° 
SHAMBHU DIAL AND ANOTHER (Decree-holders) * 


Limitation Act, Art. 182—Decree showing wrong person's nameas judgment- 
debtor—Lxemption of real judgment-debtor from execution: proceedings 
under wrong decree—Amendment of decree without notice to real judg- 
ment-debtor—A pplication for execution of amended decree, when not 
time-barred, 


In a decree passed on 16th January, 1916 the Trial Court 
wrongly substituted the name of one BS for that of the appellant- 
judgment-debtor. The decree-holder, however, made three suc- 
cessive applications for execution, against JS, in 1919, 1922 
and 1923, exempting the appellant from the last application. 
Subsequently the decree was amended without notice being given 
to the appellant and on sth January, 1924, his name was subs- 
tituted for BS. ‘The present application for execution of the 
amended decree was filed on 28th January, 1924, against the 
appellant. 


Heid, (1) that it was unfair to amend the decree without giving 
the appellant an opportunily to show cause against it and if the 
amendment was wrong, it was open to the judgment-debtor to 
apply to the-original court for a review of its order; 


(2) that. the<'three ‘applications were proper applications under 
Art. 182 of the Limitation Act*so long as the decree remained 
unamended .and they must be deemed to have been made in 
accordance with law, with the result that the decree was kept 
alive up to 1923; and (4) that the present application was also 
within time inasmuch as the decree before its amendment 


“>. wasintapable of execution against the appellant. Muhammad 


CF A 
F 


aS 
* Suleman Khan v. Muhammad Yar Khan, I. 1..R..°17 All, 39, 


referred to. 
~ EXECUTION SECOND APPEAL from a degree of BABU TRILOKI 
NATH, First Subordinate Judge of Cawnpore, confirming a decree 
of BABU MAKHAN LAL, Munsif. 
+ E. S, A. Na 354 of 1925. 
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Shambhu Nath Seth, for the appellant. oie 
Uma Shankar Bajpai, for the respondents 1925 
The following judgment was delivered by DEBI 


SULAIMAN, J.—This is a'judgment-debtor’s appeal arising out BAKHSH 


of an execution proceeding. A curious point of law arises in this SgAMBHU 
case owing to a mistake made by the court of first instance when DIAL 
passing the decree. The suit was instituted against three persons Sulaman: Jo 
whose names were mentioned in the plaint in a certain order. The 
learned Munsif, when writing his judgment, altered the serial 
numbers of the defendants and although apparently he intended to 
pass a decree against the appellant Debi Bakhsh, the decree was 
passed against Bhawani Shankar on the 16th of January, 1916. 
The plaintiff armed with this decree against Bhawani Shanker pro- 
ceeded to execute it Applications for execution were filed against 
Bhawani Shanker on the 23rd of July, 1919, on the 13th of July, 
1922 and on the 26th of February, 1923. With regard to this last 
application it may be mentioned that originally the names of all 
the three defendants were included in this application but when 
objections were raised by persons whose names were not to be found 
in the decree, the decree-holder’s vakil naturally exempted them 
and asked for execution against Bhawani Shanker alone. 


Bhawani Shanker then filed an application for amendment of 
the decree on the ground that it was not the intention of the judg- 
ment to decree the claim against him. Owing toa second blunder, 
notice of this application was not sent to Debi Bakhsh the appellant, 
but only to the plaintiff decree-holder. The court being satisfied 
that Bhawani Shanker had not been made liable, amended the 
decree and substituted the name of Debi Bakhsh in place of Bha- 
wani Shanker on the 5th of January, 1924, although no notice had 
been issued to Debi Bakhsh. j 


The decree-holder then put in an application for execution of 
this amended decree on the 28th of January, 1924 against Debi 
Bakhsh. Debi Bakhsh objected to the executions His objections 
were disallowed by the first court. He appéaled to the lower 
appellate court and the only point urged befor& that court was that 
the present application for execution was barred by time. His 
appeal, however, has been dismissed." l = 


In second appeal the learned vakil for the appellant contends 
that inasmuch as there were no proceedings in execution against- 
Debi Bakhsh from the date of the decree till the supposed amend- ~* 
ment, the decree had become dead and no amount of amendment 
could revive it. His contention is that the present application for 
execution, even though it bę within three years from the date of 
the amendment, is barred by time. His second contention is that be 
the decree-holder having éxempteds him in execution department `> 
once before is now estopped from asking: execution against him, 
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and the third point, though not taken in the grounds of appeal, is 


t 


that the amendment, having been made behind his back, is a nullity 
and not binding on him 

If one reads the language of Article 182(4) of the Limitation 
Act (No. IX of 1908), the first impression would be that an appli- 
cation for execution, if made within three years of the date of its 
amendment, is within time. That would seem to bea proper 
inference on its literal construction, as there are not any further 
qualifying words. But it does seem to have been held in several 
cases that if the decree was time-barred, and in that sense had 
become dead, its amendment would not give the decree-holder a 
fresh start. I may refer to the case of Avandram v. Nityananda 
Barham (') which was followed in the case of Rabituddin v. Ram 
Kana Sen (*)v As itis not absolutely necessary in this case to 
decide this point finally, I assume this contention to be correct, that 
is to say, I assume’ that if the decree had become time -barred 
on the date of its amendment, then the decree-holder cannot get 
a fresh start. 


As regards the question of an amendment behind the back of 
the appellant I must concede that it was unfair to amend the decree 
without giving Debt Bakhsh an opportunity to show cause against 
it. But if the amendment has been wrongly made, it is still open to 
Debi Bakhsh to apply to the original court which has amended the 
decree for a review of its order on the ground that it was passed 
behind his back and that it is unjust or wrong. It is not necessary 
for me in this appeal to express any final opinion as to whether 
the order for amendment was right or wrong. I have in stating 
the facts assumed it for the purpose of this appeal that the amend- 
ment was correct. 


As regards the question of exemption it is obvious that the 
decree-holder’s vakil was bound to exempt Debi Bakhsh and Debi 
Sahai from the execution proceedings taken under the wrong decree. 
The names of these persons were not in the decree and they could 
not be proceeded against. That exemption, in my opinion, would 
not amount to an estoppel when subsequently it was discovered that 
the decree was wrongly prepared and was in fact-amended 


The main question which I have to decide is whether the pre- 
sent application is barred by time. This depends on the further 
question whether the decree was kept,alive by successive applica- 
tions‘made in 1919, 1922 and 1923 against Bhawani Shanker whose 
name had been wrongly entered in the decree and not against Debi 
Bakhsh the true judgment-debtor. The learned vakil for the appel- 
lant has strongly contended before me thateexecution proceedings 
taken against strangers can in no sense keep the decree alive and 
that all these applications must be deemed to have been applications 
not in accordance with law He has distinguished this case from 

(1) 32 In. Cas., M4 (2) 59 In. Cas. 186. 
e 
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cases where execution is taken out against joint judgment-debtors. 
[tis no doubt a fact that Bhawani Shanker’s name was wrongly enter- 
ed in the decree. But so long as the wrong decree stood, the only 
person against whom the decree-holder could proceed was Bhawani 
Shanker. He could not before amendment really proceed against 
Debi Bakhsh. The applications for execution which he filed were 
‘on the face of the wrong ‘decree the only applications which he 
could have made and therefore in my opinion they must be deemed 
to have been made in accordance with law. The defect was not so 
mùch in the applications as in the decree sought to be executed. 
The applications themselves were perfectly in order. They were 
therefore proper applications under Article 182 of the Limitation 
Act If this were not the correct law then the result would be 
that if by a mistake the name of a wrong judgment-debtor is subs- 
tituted ina decree and the mistake is not discovered for three 
years, the decree-holder would be without.any remedy. I do not 
consider that this is the true position. The applications were 
proper applications so long as the decree remained unamended with 
the result that the decree must be deemed to have been kept alive 
up to 1923. The present application having been filed within 
three years of the last application is also within time. In this 
view of the matter it is not necessary for the decree-holder to fall 
back on Article 182(4) and -calculate time from the date of the 
amendment, namely, the 5th of January, 1924 The propriety of 
the order of amendment has been left open by me. 

There is another aspect of the case according to which also the 
application for execution can be held not to be time-barred As 
the name of Debi Bakhsh had been omitted from the wrong decree, 
that decree before its amendment was incapable of execution against 
Debi Bakhsh. It was not possible for the decree-holder to take 


any steps by way of execution against him. It is only since the ' 


decree has been amended and the name of Debi Bakhsh brought 
on the record as a judgment-debtor that a right to apply to execute 
the decree against him has accrued. It seems to me that under 
these circumstances the decree-holder is entitled to execute it against 
him. -This view is supported to some extent.by the observations 
in the case of Muhammad Suleman Khan+v. Muhammad Yar 
Khan (1) that the corresponding Article.in the old Limitation 
Act must be deemed to necessarily contemplate the existence of a 
decree capable of being executed at the date of the decree and that 
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that Article -would not apply if a wrong decree incapable of exec 


tion were passed. \ 

The appeal is accordingly dismissed. As, however, a difficult 
point of law arose owing to the negligence of the plaintiff in not 
seeing that the correct decree had been prepared, I direct that the 
parties should bear their own costs of this appeal. 

Appeal dismissed 
(1) I. L. R, 17 Al, 3p at 4I. ; 
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Penal Code, sections 493 and g00—Dishohtest nusappropriaiion and crit- 
nunal breach of trust—Trustee repudiating trust—Assertion of third 
party's claim to property entrusted—Agreement to return property or its 
value — Refusal lo return property, when offence made out. - 
Where the Receiver entrusted certain property belonging to an 
insolvent to ihe applicant as supurdar who undertook to return 
it to the Receiver or in case of failure to do so to pay its price, 
and, subsequently, he repudiated the right of the Recetver to: 
attach the property by asserting that the property really 
' belonged to the insolvent’s brother, Ae/d, (1) that although 
the applicant had not put the property tohis own use nor 
had he disposed of it dishonestly yet as a trustee who 
repudiated the trust by asseriing that he held the property 
on behalf of a person other than the one who entiusted him with 
it, he had misappropriated the property just as much as he would 
have ‘been said to misappropriate it if he had been putting for- 
ward his own claim to it. : 
Section 403 is in no way restricted to appropriating pioperty 
to one’s own use. 
(2) The covenant that the applicant would be liable to pay a 
z certain amount was more by way of security than because the 
property was tiansferred to him with liberty to dispose of 1t or 
withhoid ıt. 
CRIMINAL REVISION from an order of BABU KAULESHAR 
NATH RAI, Additional Sessions Judge of Moradabad. 


M. N. Ratna, for the applicant. 


M. Walinllak (Assistant Government Advocate), for the 
Crown. ; 


The following judgment was delivered by 


SULAIMAN, J.—-This is a criminal revision from a conviction of 
the accused under section“4o6 of the Indian Penal Code. The facts 
are as follows:—-One Harbans was declared an insolvent and Lala 
Ram was appointed receiver of his estate in January 1925. The 
receiver attached certain heads of cattle belonging to the insolvent 
and made them over to the applicant after taking a supardnama 
from him. The receiver first fixed the 13th of February for sale 
and three days earlier he sent a notice to the applicant to produce 
the cattle at the place where the auction was to take place, but 
the notice was returned unserved and no auction took place. On 
this the receiver fixed another date for sale and sentea fresh notice 

* Cr. Rev. No. 449 of 1925, 
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to fhe applicant but even on that date the cattle were not pro- 
duced, nor did the applicant turn up Subsequently the receiver 
.’ received a notice from the applicant to the effect that the cattle 
- attached by the receiver did not belong to the insolvent but belong- 
ed to his brother who had filed aneobjection in the execution court 
and that the receiver had no right to attach them. The receiver 
replied that the applicant was bound to produce the cattle and he 
had no right to stop their préduction even if the insolvent’s brother 
had filed an objection. To this. the applicant replied that the 
supardnama was not binding on him and that he in fact filed a 
complaint under section 420 of the Indian Penal Code in respect 
of it. On such reply being received the receiver with the permis- 
sion of the Additional District Judge filed a complaint out of which 
this revision has arisen. 


The complaint filed by the accused under section 420 was dis- 
missed summarily and he has not had that order revised. At the 
trial of the present case the accused denied that any cattle of 
Harbans had in fact been attached or handed over to him and he 
even denied a proper execution of the supardnama. The courts 
below, however, have found these questions of fact against the 
applicant. I must, therefore, assume that the heads of cattle had 
actually been attached by the receiver and then made over to the 
applicant, who executed a supardnama in respect of them. 


The learned vakil for the applicant has argued, firstly, that no 
offence under section 406 was committed as there has been no 
misappropriation, and, secondly, that in view ofa clause in the 
supardnama for the payment of the price of the cattle, there was 
no criminal misappropriation. 


The applicant has not put the cattle to his own use nor has 
he disposed of them dishonestly. What has happened is that he 
is holding them still as trustee, but he is denying that he is holding 
them on behalf of the receiver from whom he had taken them 
He now asserts that the cattle belong to another person on whose 
behalf he~ holds them. Misappropriation has not been expressly 
defined in the Indian Penal Code. The illustrations to section 403 
all relate to cases where a person appropriates the article to his 
own use, but the illustrations cannot be taken to limit or narrow 
the scope of section 403 itself. It seems to me that if a person 
sets apart an article for the use of another person, of which article 
he is a trustee of the complainant, he misappropriates it even 
though he has not put it to his own use. Section 403 is in no way 
restricted to appropriating property to one’s own use. If a trustee 
repudiates the trust and asserts that he now holds the property 
on behalf of a person eother than the one who entrusted him with 
it, he has misappropriated the property just as much he-would have 
been said to misappropriate it if he had been putting forward his 
own claim toit. The applicant got possession of the cattle from 
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the receiver and undertook: to return’ them“ to ier receiver. When 
subsequently he repudiated the right of the receiver to attach the 


cattle and asserted that they really belonged to the insdlyent’s *. >: 
brother and that he would not hand them over to the receiver, be ay. e 


must be deemed to have committed a misappropriation. 


As regards the second point, the relevant portion of the supard- 
nama is as follows :— = 


“ Whenever the court or the receiver demands the production 
of the attached properly I shal] deliver the same without object- 
tion. If for any reason I fail to deliver them, then I shall pay. 
the price, Rs. gso.’ 

The argument of the learned vakil for the applicant is that when 
it was clearly stipulated that in case of failure to deliver the cattle 
the applicant would be liable to pay their price. amounting to 
Rs. 950, his default cannot amount to a criminal misappropriation, and - 
that at best his liability was only a civil liability. But. the 
mere fact that there wasa civil liability does not necessarily- 
absolve one from criminal liability. When a receiver attaches 
property and entrusts it to some person in the village, he does not. 
purport to sell it to him or dispose it of at that time. The receiver 
may not even be in a position to know its true value The inten- 
tion of the parties is that the articles should be returned in 
specie or produced at the time when the auction sale is to take 
place. The covenant that the accused would be liable to pay a 
certain amount is more by way of security than because the: pro- 
perty is transferred to him with liberty to dispose of it or withhold 
it. In such cases it is the true intention of the parties which must 
be takén into -account. There can be no doubt that in this case it 
could never have been the intention of the receiver that the pro- 
perty attached should not be actually produced when the auction is 
to take place. If such property is not produced, the insolvent as 
well as the creditors may suffer for it cannot be known beforēhand 
what actual price would be fetched at the sale. i 


I would disħhiss the application. 


The.conduct of the accused has been both obstinate and stupid. 
Had he returned the heads of cattle when his prosecution began, 
it would have been possible to take a lenient view so far as the 
sentence is concerned, as the accused is avery old man The 
learned vakil for the applicant has stated before me that his client 
expressed his readiness to deliver tne heads of cattle, etc., and that 
even now he is prepared to hand over the same. If the heads of 
cattle and other articles were delivered to the receiver I would be 
prepared to interfere with the sentence. I accordingly allow this 
case to stand over fora fortnight. If by that time the cattle etc. 
have been delivered to the receiver and a duly sworn affidavit is 
filed before me stating that the delivery has beeg made, I would 
reduce the sentence. Put up for orders after two weeks. 


te 
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’ SULAIMAN, J.—The affidavit of Nain Singh, son of Indra Singh, 
shows that the accused has returned to the receiver all the articles 
“which were’ entrusted to him except two bullocks which have died 
and that he has paid to the receiver Rs. 130 as their price and that 
in addition he has paid Rs. 300,’on account of the expenses and 
costs incurred in prosecuting the criminal case. In view of these 
circumstances as indicated in my previous order, I uphold the con- 

‘ viction but reduce the sentence to the period already served. The 
bail bond is cancelled and he need not surrender. 


Application dismissed 


ti 


BINDA PRASAD AND ANOTHER (Judgment-debtors) 


oO 
VERSUS 


RAJ BALLABH SAHAI (Decrec-holder) + 


Civil Procedure Code, sections 50, 52 and 53—Liabslit y of ancestral property 
under Hindu law in execution proceedings—J/udsment-debtor, death of, 
before decree evecuted—Father, survival of— When property in the 
hands of sons not liable—Previous decrstons of executions court, when 
do not operate as res judicata—Section rr, inapplicabilsty of. 


The sons of a judgment-debtor, who died before the decrce 

passed against him could be executed, and whose own father 

`. also survived him, were not liable to pay out of the joint family 
property the debt of their father. 

In order to determine the liability of Hindu sons to pay their 
father’s debt the test is whether the property which the [athe 
could sell in his life-time was the only property that could be 
pursued by his creditor on his death in the hands of his sons. 

A previous decision of the execution court holding the appel- 
lants to be legal representatives of the deceased judgment-debto: 
when some other property whose nature was not known, was 
attached, could not operate as res judicata when the liability of 

~- another ptoperty was to be considered. 

[Sections 1x and so, 52 and 53 of the Civil Procedure Code, 
interpreted.) Chunui Lal Hari Lalv. Bai Mam, 42 Bom., 504, 
referred to. 

EXECUTION SECOND APPEAL from a decree of BABU ZOR- 
AWAR SINGH, Additional Subordinate Judge of Ghazipur, reversing 
a decree of PANDIT LAKSHMI DATTA Josu, Munsif of Rasra. 


Shiva Prasad Sinha, for the appellants. 


Shiai Krishna Dar and Baleshwasi Prasad, for the res- 
pondent. 


The following is the Referring Order :— 
SULAIMAN, J.—This case aises a substantial question of law 


as to the "liability of the sons of a deceased judgment-debtor 
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under a simple money decree whcn on the death of the judgment- 
debtor his own father also survived him. The learned vakil [o1 
the appellants relies on the case of Chunni Lal, Hari Lal v. Bat 
Mani, I. L. R., 42 Bom., 504. Before the new Code of Civil 
Procedure the creditor, inasmuch as he had not attached the 
interest of the judgment-debtor in his lifetime, had no remedy. 
The question is whether section 53 covers this case or whether 
that section should be confined to. the case where on the death 
of the judgment-debtor the only members of his family who 
survive him are his sons or grandsons and not brothers or father. 
There is a further question whether a previous decision of the 
execution court, when some other properly was attached, can 
operate as res judicata. In my opinion itis a fit case to be 
referred to a Bench of two judges as it raises an important ques- 
tion of Jaw. I accordingly direct that this case be laid before a 
Bench of two Judges. 


The following judgments were delivered :— 


SULAIMAN, J.—This is an appeal by two judgment-debtors aris- 
ing out of an execution matter. It appears that Tapeshari Dayal, 
the father of these objectors, had borrowed some money from the 
plaintiff decree-holder on a'promissory note in 1914. On the basis 
of that promissory note a decree was obtained against him on the 
28th of February, 1916. Before any property of his was attached, 
Tapeshari Dayal died. On his death he left his father, Behari Lal, 
and four sons, the two appellants and two minor brothers of theirs. 
In 1919 an application for execution of the decree was made 
against the sons alone. The two major sons filed objections on the 
Sth of August, 1919 denying their liability to pay the amount due 
under the decree. Behari Lal also filed separate objections. By an 
order, dated the 2nd of September, 1919, the objections of the two 
sons were disallowed. By a subsequent order, dated the 11th of 
December, 1919, the objection of Behari Lal was allowed with res- 


„pect to the house which had been attached but was disallowed with 


respect to certain mortgagee rights Subsequently Behari Lal 
also died. The decree-holder has now applied for recovery of the 
balance of the decretal amount by execution against the sons of 
Tapeshari Dayal by attaching a new item of property. The sons 
again filed objections urging that the property was not liable to 
pay the amount. The court of first instance allowed their objections, 
but, on appeal, their objections have been disallowed and execution 
ordered to proceed, hence this second appeal 


It cannot be doubted that under the rulings which were in force 
under the old Code of Civil Procedure a decree-holder who had 


_ obtained a money decree against a member of a joint Hindu family 


had no remedy in the execution department against the sons of the 
deceased Under certain circumstances it’was laid down that his 
remedy was by a separate suit But Iam not aware of any case 
in which a separate suit was maintained when the deceased left not 
only sons and Brandeons but also father, uncle, brother or nephews. 


- 


~ è 
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However that may be, the decree-holder had no remedy in the es 
execution department under the old Code. Provisions of section 1925 
53 have now been added which, under certain circumstances, make _ 
the sons of the deceased liable topay the debt. It is obvious that ., Aa 








unless the respondent can come within the four corners of section i 
53 which is a new enactment, he has no remedy on the execution : : RAJ 
ALLABH 


side. Section 50, sub-claust ‘2 provides that the legal representative SAM 
of a deceased person is liable only to the extent of the property ot 
the deceased which has come to his hands and has not been duly ‘w/a:man, J. 
disposed of. Section 52 says that the decree is to be executed by 
attachment and sale of the property of the deceased person. Now, 
ordinarily a member of a joint Hindu family holds joint property 
in his own right which he acquired at his birth and does not 
inherit it from the deceased co-parcener in the strict sense of 
the word. But section 53 provides that for the purposes of 
sections 50 and 52, property in the hands of a son or other 
descendant which is liable under Hindu law for the payment 
of debt of:a deceased ancestor in respect of which a decree 
has been passed, shall be deemed to be property of the deceased 
which has come to the hands of the son or other descendant as 
his legal representative. It is clear tomy mind that in order 
to see whether a certain person is the legal representative of 
the deceased with regard to the property sought to be attached, 
‘the crucial date is the date of the death of the deceased and 
not the date of attachment of that property. If on the date 
when the deceased died it cannot be said that a certain property 
came into the hands of son or other descendant as his legal re- 
presentatives, section 52 will not be applicable. In the present case 
on the date when Tapeshari Dayal died Behari Lal was alive. 
Behari Lal was not a son or other descendant. He was in fact the 
father of the deceased. Under the Hindu law there was no pibus, 
obligation on Behari Lal to pay his son’s debt. The joint family 
of which Behari Lal was a member was also therefore not liable to 
discharge the debt. The property belonging to the family was, 
therefore, on the death of Tapeshari Dayal not one which was liable 
under the Hindu law for the payment of the debt of the deceased. 
It cannot, therefore, be disputed that between the years 1916 and 
1919, when Behari Lal was alive, the decree-holder could not possib- 
ly proceed against the joint family property on the ground that it 
was liable to pay the debt of the deceased. 


The learned vakil for the respondent has argued before us that 
at the time when the attachment was being made, there were no 
other members of the family but the sons and possibly grandsons 
of the deceased Taptshari Dayal. It is said that therefore-the 
property now in the hands 6fa son or other descendant is hable 
under the Hindu law for payment of the debt of the deceased 
father. If the crucial date to be considered is the date of the death : 
of the deceased then this argument obvioudy has no force- -If the 
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property was not liable before, it cannot now become liable merely 


' because the grandfather has died since. I am, therefore, of opinion 


that the decree-holder is not entitled to proceed against this pro- 
perty and treat it as part of the assets of the deceased which has 
come into the hands of the sons and grandsons. 


Lastly it has been urged that the question whether the sons 
are not liable is res judicata by virtue’of the previous order, dated 
the 2nd of September, 1919. At that time the decree-holder had 
sought to attach items of property which were different from the 
property now sought to be attached. It is true that in their objec- 
tions the sons did put forward the plea that as member of a joint 
Hindu family there was no liability to pay the debt of their father 
But in the execution application there was no express assertion that 
the property was separate or joint property. The order of the 
court also is not very clear as to whether the property sought to 
be attached was separate or joint. The court seems to have held 
that the sons were always the legal representatives of their deceased 
father and that execution can always proceed against them. It 
seems to have decided this question in the abstract as will appear 
from the following sentence in the order :— 


‘Where a son inherits any property or not he is still the heir.” 


The question whether the joint property in the hands of the 
sons is liable or not is a pure question of law. The previous 
decision really related to the liability of the property that had 
been then attached. When anew item of property is attached, 
it is always open to the judgment-debtors to plead that this-new 
property is not liable to attachment. If in the course of deciding 
the dispute the court has to reconsider the question of law 
decided previously, there is no bar to its re-consideration. Sec- 


tion rr of the Civil Procedure Code does not in terms apply 
>. fo an execution proceeding. But the principle underlying it has 


been applied to such proceedings in cases where a point has been 
expressly raised and decided, or in cases where it must be deemed 
to have been raised and decided by necessary implication But 
where the subject-matter is different and the basis of objection is 
a fresh attachment, I cannot hold that the previous order in regard 
to another property is a bar to the point being reconsidered. The 
objection of a judgment-debtor may be allowed with regard to some 
items and may not succeed with regard to others. Avdecision that 
certain property is liable cannot operate as res judicata when the 
liability of another property is to be considered. The former deci- 
sion cannot be considered as having decided the question in the 
abstract irrespective of the property which had been then attached. 
I, therefore, hold that the principle of res judicata does not apply. 
MUKERJI, J.—Having regard to the able arguments that have 
been addressed on both sides in this case I have thought it neces- 
sary to say afew worgls although I am generally in agreement 
with what has fallen froh my learned brother. l 
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Two points have been discussed. One is whether the appel- 
lants as Hindu sons are liable to pay out of the joint family pro 
perty the debt of their father, and, secondly, whether a previous 
order passed in the execution department, died the 2nd of Septem- 
ber, 1919 operates as res judicata | 


It would be necessary to give the facts@ briefly, in order to 
appreciate the points raised? There was a oint Hindu family 
consisting of the grandfather Behari Lal, the father Tapeshari Dayal 
and four sons, vis., the appellants Binda Prasad and Baleshwari 
Prasad and two others, who are not before us. A money decree 
. was obtained by the decree-holder, the respondent, against Tapeshar1 
Dayal. ‘Tapeshari Dayal died before the execution could be taken 
out against him. Some time in 1919, the decree-holder sought the 
attachment of two properties, vis., a half share in a house and a half 
share in a certain mortgagee interest In the execution appli- 
cation the decree-holder did not say whether the property was 
ancestral or whether the property was the separate property 
of Tapeshari Dayal. He only made the four sons of Tapeshari 
Dayal party to the execution application He did not say atall 
whether Behari Lal, the father of Tapeshari Dayal, was alive or 
dead or whether the family was joint or separate. In this state 
of things two objections were taken, one by the appellants, the 
adult sons of Tapeshari Dayal, and the other by Behari Lal, the 
father of the deceased judgment-debtor. The sons said that they 
did not inherit any property of Tapeshar1 Dayal, that the property 
in their hands was their own property being joint family property 
and did not constitute any asset of Tapeshari Dayal. The father 
said in his objection that the family was joint and as the head of 
the family he had built the house As to the mortgage, Behari 
Lal said that he had obtained the mortgage but in the name of his 


son It does not appear that the decree-holder filed any answer.to: . 


these objections. We are left in the dark as to what the case of 
the decree-holder was. The learned Munsif held that the present 
appellants, gua sons, were liable to pay. As regards Behari Lal's 
objection the learned Munsif held that the house was liable to be 
exempted, but the mortgagee mterest was liable to be sold. There 
ended the matter for the time being. 


Behari Lal died later on and a fresh execution application was 
instituted, ws, the one out of which the present appeal has arisen. 
This time the decree-holder sought the attachment of a certain 
fixed-rate holding which ıs now admitted to be a joint family pro- 
perty of Bebari Lal, Tapeshari Dayal, when he- was alive, and 
Tapeshari Dayal’s sons 

The first question to be considered is whether this property is 
liable to be attached in execution of Tapeshari Dayal’s decree. 


Section 53 of the Civil Procedure Code is, by consent, the 
only provision to which we must refer to Firngl the answer. Section 
e 
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53 lays down who would be regarded as the legal representatives 
and what property would be regarded as the assets of a deceased 
judgment-debtor, in certain circumstances But to read and under- 
stand section 53 it would be necessary to read sections 50 and 52 
to which the section refers. Section ‘50 says that when a judgment- 
debtor dies the decree may be executed against his legal represen- 
tative. Then it further says that the* legal representative is liable 
only to the extent of the property of the deceased which has come 
into his hands and has not been duly disposed of. In the case of a 
joint Hindu family, on- the death of a joint member who happens to 
be a debtor, there are no assets that can be followed; because , 
the deceased’s share lapses into the family by the principle of 
survivorship. There is, however, a proposition of Hindu law, vís., ` 
the family property in the hands of a father is liable to pay his 
debts, notwithstanding there may be joint sons of the father. On 
this principle this High Court allowed only suits to be brought 
against sons of a deceased judgment-debtor, who happened to be a ‘ 
member of a joint Hindu family, if the property had not been 
attached in the life-time of the debtor. Some High Court allowed 
the sons to be brought on the record and the family property to be 
pursued in their hands. To remove this anomaly section 53 was 
enacted. It is laid down therein that where there isa liability 
under the Hindu law on the sons to pay their father’s debt, that 
lability may be followed in execution as well. That is the meaning 
of section 53 as I understand it. Taking this test we have to sce 
whether the joint family property could be realised on the death of 
Tapeshari Dayal for the payment of his debts. There can be no 
doubt that Tapeshari Dayal could not sell the property at the time 
he died in order to pay off his own debts. He was not the head of 
the family and the property was not in his hands. The property 


"5, was in his father’s hands. The liability of the sons to pay their 


father’s debt not tainted with immorality is the same whether the 
liability is enforced through the court or itis taken advantage of 
by the father in paying off his antecedent debts by private treaty. 
In my opinion the test is that the property which the father could 
sell in his life-time is the only property that could be pursued by 
his creditor on his death in the hands of his sons. This must be 
so for obvious reasons. No case has been cited to us in which it 
has been established that irrespective of the nature of the property 
sons are liable to pay. The sons, if they have any personal’ 
property, not inherited through the father, are not liable to pay a 
father’s debt. It is, therefore, only such property as was under 
the control of the father in his life-time in order to pay his 
antecedent debts that can be followed in execution. If this be so, 
it is clear that the property that existed in the family on the death 
of Tapeshari Dayal was not so liable. It is conceded that for three 
years, that is to say, during the life-time of Behari Lal, the property 
could not be attached.¢ Then the question is whether the death 
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of Behari Lal has made any such difference in the position of the 
parties as to make the property, which was not attachable before, 
attachable now. The sons may very well say and they do say that 
they got the property not from their father but from their grand- 
father. As a matter of Hindu law the grandsons get their property 
in their own right, neither through their father nor through their 
grandfather. But in order to adjust the conflicting -rights, vtz., 
of the creditor and of the sorf, it is said that the property received 
by sons through their father is liable. In this case the property 
in question was received by the sons through their grandfather 
and“ not through the father In this view we have to look to the 
date of the death of Tapeshari Dayal in order to see what property 
was ,liable to pay his debts. The result would be that the pro- 
perty now in question cannot be sold in execution. 


On the question of res judicata, I have already indicated that 
the decree-holder did not make any statement whatsoever as to the 
nature of the property. He did not say whether the property was 
ancestral ; he did not say whether the property was a self-acquired 
property or separate property of Tapeshari Dayal. There was 
therefore no issue as between the parttes. The court chose to decide 
the appellant’s objection on a point of law and it did decide it 
But that would not show what was the contention of the decree- 
holder on the question of fact involved, vis., as to the nature of the 
property. This will be one reason for holding that the previous 
order does not operate as 7es judicata. 


Secondly, section 53 of the Civil Procedure Code shows that it 
is not with respect to every property that a Hindu son can be said 
to be the- legal representative of his deceased joint father. A 
Hindu son may bea legal representative with respect to a certain 
property and he may not be a legal representative with respect to 
another property. 
the appellants were held to be legal representatives of the deceased 
judgment-debtor gra the properties attached before, they are also 
the legal representatives of the deceased, gza the property now in 
question, vtg , the fixed-rate tenancy. In this view also the argu- 
ment based on ves judicata cannot hold water. In my opinion 
also the appeal must be allowed. 


By THE CourtT.—The appeal is accordingly allowed and the 
decree of the lower appellate court is set aside and that of the court 
of first instance restored with costs throughout. 


| Appeal allowed. 
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CRIMINAL BABU AND ANOTHER 
VETSUS 
1925 : 
EMPEROR.* : 
ber, 
MRIN 3? Cattle T respass Act (Lof 1 871), section 24 — Provisions of— Conviction : 
SULAIMAN]. under, without a finding that cattle rescued had been properly seized — 
Shlegahity, 


Before a conviction under sealion 24 of the Cattle Trespass 
Act (I of 1871) can be sustained, it is necessary to prove that 
the cattle which has been rescued was liable to be seized under 
the Aci and there should be a finding that ıt had been properly 
seized, 
CRIMINAL REFERENCE by BABU KASHI PRASAD, Sessions 
Judge of Muttra. 


The applicants were not represented. 


' M Waliullah (Assistant Government Advocate), for the 
p . Crown 


= 


The following judgment was delivered by 


Sulasman, J. SULAIMAN, J.—This is a reference by the Sessions Judge of 
Muttra recommending that the conviction of the accused under 
section 24 of the Cattle Trespass. Act (Act No. I of 1871) should 
be set aside.’ A report was made by the pound-keeper that the 
accused had removed a mare from the cattle-pound ten minutes after 
it had been put into it. The pound-keeper did not make any entry 
in his register as regards this mare although before he put it into 
the pound he ought to have made such an entry. The accused was 
tried summarily and the evidence does not disclose on whose land 
it had -trespassed and who had brought the mare to the pound. 
On the other hand, the accused’s statement was that the two accused 

_ themselves had brought this mare along witha horse because 
*,3‘otherwise they would not have found ıt possible to bring the horse 
™.to the pound. The learned Magistrate in a summary trial has 
convicted ‘the accused on a finding that they removed the mare out 

of the cattle-pound without a finding that ıt had been properly 
seized. Before a conviction under section 24 can be sustained, it 

is necessary to prove that the cattle which has been rescued was 

~ liable to be seized under this Act. The circumstances of the case 

° are very curious and in the absence of any statement by the pound- 

keeper or any reference to it in the judgment that this mare had been 

rightly seized under the Act, the conviction cannot be upheld. If 
the accused themselves had brought their own mare to the cattle- 
pound and after the horse had gone inside, they took the mare out, 
no offence was committed I accordingly accept the reference and 
setting aside the convictions and sentences passed on the accused 
acquit them of the charge and direct that the fines, if paid, be 
refunded. ° 


a Reference accepted. 
° * Cr, Ref, No, 608 of 1925. 
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BATUK NATH (Applicant). 
UOrsus 
JUGAL KISHORE AND ANOTHER (Orii: parties) .* 


Hindu Law— Widow— Decree’ obtained against, by husbana’s creditor — 
Execution of —Son born subsequent to passing of decree— Legal repre- 
sentative — Whether decree can be executed against son—Civl Procedure 
Code, Order 22, rule 10, analogy of. 

Where subsequent to the passing of a decree against the widow 
of a deceased debtor, she gave birth to a son and the decree- 
holder, having ‘been unsuccessful in executing his decree against 
the widow, was allowed by the lower courts to proceed with. the 
execution by bringing the son on the record as the legal repre- 
sentative of his deceased father, Ae/d, that the courts below were 
right. Asht Bhusan Dasi x. Pelarem Mondol, 18 C. W. N., 173, 
referred to. 

CIVIL REVISION from an order of PANDIT SHAMBHU NATH 

DUBE, Subordinate Judge of Muttra. 


Satish Chandra Das, for the applicant. . 
Narain Prasad Asthana, for the opposite parties. 
The following judgment was delivered by ° 


MUKERJI, J.—This revision raises a question of law on which 
there does not appear to be any direct authority. The matter is 
not, it further appears, covered by any direct rule of procedure 
contained in the Civil Procedure Code. 


The facts are these. One Pancha was indebted to one Jugal 
Kishore. Pancha having died, Jugal Kishore brought a suit to 


recover his money against Pancha’ s widow, Musammat Kota. When», 


CIVIL 
ne 


925° 





November, 25 





MUKERJI, J. 


Mukerji, J. 


decree was passed, the widow was pregnant and she gave birth - 


to achild, the petitioner before me, a few months later. The 
decree-holder sought to execute his decree against the widow and 
obtained an attachment of certain properties. Pancha’s brother, 
Sancha, for himself and as the guardian of his nephew, the peti- 
tioner Batuk Nath, preferred an objection apparently under 
Order 21, rule 58 of the Civil Procedure Code and it succeeded. 
The decree-holder brought a suit under rule 63, Order 21 of the 
Civil Procedure Code and this suit was dismissed for default. His 
appeal was still pending before the District Judge, when that 
learned officer disposed of the present matter. 

Having been unsuccessful in executing his decree against 
Musammat Kota, the decree-holder’s representative (decree-holder 
having since died) sought to execute the decree by bringing Batuk 
Nath on the record as the legal representative of his deceased 
father. Batuk Nath came forward with a number of objections, 

* Civ. Rev. No. 79 of 1925. $ 
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only one of which has been so far decided, vês., whether he could 
be properly brought on the record as the legal representative of 
the deceased Pancha. The courts below have agreed that Batuk 
Nath, if the execution is continued against him, would be entitled 
to prefer any objection that he may have to the execution of the 
decree. 


The sole question for decision by* me is whether the courts 


below were right in allowing the execution to proceed against Batuk 
Nath. 


As already mentioned, there is no clear ‘authority either way on 
the point and the matter is not covered by any clear rule of enacted 
law. The matter is one of first impression. 


+ 


Mr. Das in his able argument has urged that substitution 
of Batuk Nath would really mean passing of a decree against the 
petitioner and that the court below was not justified in so acting. 
He relies on the case of Ashi Bhusan Dasi v. Pelaram Mondol (7). 
In that case a creditor sued an infant on the allegation that he was 
the adopted son of the deceased debtor. The infant was impleaded 
under the guardianship of the widow of the deceased. Subsequently 
it transpired, as the result of another litigation, that the infant had 
not been adopted by the deceased. The creditor then sought to 
execute the decree against the widow of the deceased on the ground 
that she represented the estate and that she had virtually been a 
party to the suit. The learned Judges repelled the contention and 
held that a decree against a person who was not the legal repre- 
sentative of the deceased could not be turned into a decree against’ 
the widow of the deceased. 


The facts of this case are entirely different. Here the suit was 
brought against a person who was then de facto and de jurte the 


`-- legal representative of the deceased debtor. The decree was, there- 


fore, obtained against a person who represented the estate of the 
deceased. On the birth of Batuk Nath, by operation of law, the 
estate devolved on him and he became the sole representative. of 
his deceased father. The case is very similar to the illustration 
given by the learned counsel for the respondents, víg., where subse- 
quently to the passing of a decree against a widow, she makes an 
adoption and thereby divests herself of her husband’s property, the 
decree is treated as binding on the son unless of course he can show 
that the decree. was obtained by collusion or fraud. Again, when 
an estate is represented by a Hindu_widow and she dies and a 
reversioner comes in, the decree passed against the widow is 
treated as binding on the reversioner except under circumstances 
which need not be considered here. The present case is really 
very similar to the illustration given by Mr. Asthana. On the 
analogy of the provisions of Order 22, rule 30 «he person who 
really represents the estate ata particular moment ought to be 
to) 18 C. W, N., 173. 


— 
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treated as the legal representative of the deceased debtor. eee 


I am of opinion that the courts below were right Before I 1925 
leave I would like to point out with some emphasis that no other PATUR 
question so far has been decided by the courts below and it is open NATH 


to the applicant to put forward any other objection that he may  _ ». 








have to the execution of the decree, r. ¢.,a plea of res judicata etc. pee 
The petition,in revision ds dismissed with costs. == 
Petition dismissed “#4 T 
GANPAT RAI (Defendant) eee 
VEYSUS 1935 
KANI RAM, MUNNA LAL (Platntiff).* November, 26 


Presidency Towns Insolvency Act (IIT of 1909), section 30 read with section muxeryt, J. 
32—Lnlerpretation of—Composition scheme, acceptance of—When in- 
solvent discharged from all, debts provable in insolvency but not brought 
before insolvency court. j 

Under section 30 read with section 32 ọf the Presidency Towns 
Insolvency Act (III of 1909) the acceptance ol a scheme of an 
annulment operates as a discharge of the insolvent from all 
debis which were provable in insolvency but which have not 
been brought before the insolvency court. Flint v. Barnard, 22 
Q. B. D., 90 and Seaton v. Lord Deerhurst, [1895] 1 Q. B. D., 
853, referred to. 

CIVIL REVISION from an order of SYED MUHAMMAD SHAFI, 

Judge, Small Cause Court of Cawnpore. 


Ram Nama Prasad, for the applicant. , 
Shambhu Nath Seth, for the opposite party. l sap 
The following judgment was delivered by 


MUKERJI, J.—This petition in revision is on behalf of the Mukerji, J. 
defendant and raises a question of law on which, so far as this 
country is concerned, there does not appear to be any authority. 


It appears that the defendant-applicant was adjudicated an 
insolvent by the Calcutta High Court on the 22nd of June, 1921. 
He presented a scheme of composition which was ultimately accept- 
ed by the High Court and the adjudication was annulled on the 
27th of September, 1923. The respondents had a money claim as 
against the petitioner on the allegation that the latter obtained 
goods from them from time to time between the 15th of July, 1916, 
and the 19th of June, 1921, that he paid a portion of the price, 
and a small balance was still due with interest. On the completion 
of the insolvency proceedings, by a suit instituted on the 3rd of 
July, 1924, the respondents claimed a sum of Rs. 109 and odd 

* Civ. Rey. No. 78 of 1929. 
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alleged to be due to them, in the Court of Small Causes at’ Calggpore. 
The defendant denied the claim and pleaded, inter alia, that the- 


insolvency proceedings barred the suit. The learned Judge held . ` 


that the defendant was liable and he further held -that the „pro 
ceedings in insolvency were no. bar to.the maintenance of the suit. 


The question that has been argued before me is whether the 
insolvency proceedings were a bar os not. The learned Judge 
thought that as the adjudication had been annulled, the right of 
suit revived. This is a view which, however, has not been sup- . 
ported. i 


The answer to the question raised must depend on the inter- 
pretation of sections 30 and 32 of the Presidency Towns Insolvency 
Act, being Act III of 1909. The earlier section runs as follows :— 


‘It the court approves of the proposal, the terms shall be 
embodied in an order of the court, and an order shal] be made 
annulling the adjudication, and the provisions of section 23, 
sub-sections 1 and 3 shall thereupon apply, and the composition 
or scheme shall be binding om all the creditors so far as relates 
to any debt due to them from the insolvent and provable in 
insolvency ”’ 

It has not been denied that the respondents’ claim was one 
which was ‘ provable in insolvency’. Section 32 has to be read 
along with section 20 as it makes the meaning of section 30 (1) 
clear. 1t runs as follows :—- 


‘““ Notwithstanding the acceptance and approval of a com- 
position or scheme, the composition or scheme shall not be 
binding on any creditor so far as regards a debt or liability from 
which, under the provisions of this Act, the insolvent would not 
be discharged by an order of discharge in insolvency, unless the 
creditor assents to the composition o: scheme”. ` 


Reading the two sections together it appears to my mind that 
the acceptance of a scheme of annulment operates as a discharge of 
the insolvent from all debts which were provable in insolvency, 
but which have not been brought before the insolvency court. A | 
comparison of the language used in these two sections with the 
language of section 45 will, in my opinion, leave no room to doubt 
that this interpretation is the correct interpretation. The sections 
in the English law (Bankruptcy Act 1914) which correspond with 
sections 30 (1) and 32 of the Indian Act are sections 16 and 17. 
The language employed in section 16 (13) is very similar to the 
language employed in section 30 (1) of the Presidency Towns 
Insolvency Act and section 17 of the English law corresponds with 
section 32 of the Indian Act. Under the English law it has been 
held that where a composition scheme is accepted and approved the 
debtor would get the same relief as fs given by a discharge, vide 
Flint v. Barnard (©) and Seaton v. Lord Deerhurst-(*). 

i 22 Q. B. D., 
$ {1895] 1 Q. B. D., 853. 
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l Or the:language of the Act and on authority it is clear, there- 
fore, that the suit in the court below was not maintainable. 


If we look to the principle of the whole enactment, we shall at 
once sée that this would be the only rule consistent with practicabi- 
lity. When a debtor takes shelter in an insolvency court, he can- 
not have complete protection unless a duty be cast on all the 
unsecured creditors of his te come forward and prove their claim to 
the insolvency court. If it be within the competence of such 
creditors to keep back their debts, so that, the rule of limitation 
permitting, they might come forward with their claims after the 
insolvent has been discharged or has managed to-formulate a scheme 
for the payment of all scheduled creditors, the very object of the 
law of insolyency enactment would be frustrated. 


I hold, therefore, that the suit of the plaintiffs was not main- 
tainable in the court below. i 


The learned counsel for the respondents has urged that even 
though the court below was in error, this Court should not exercise 
its discretionary power of revision in this particular case. He 
` urged that his was a just debt and the passing of the decree would 
not entitle him to enforce the claim as against the insolyent, but 
would entitle him to go before the trustees under the scheme of 
composition and to obtain such relief as may be available. I do: 
not quite see the force of this argument. There is nothing on the 
record to show that the respondents were unaware of the insolyency 
proceedings. The decree, if left outstanding, would be a source of 
constant trouble to the petitioner, although he may have done 
everything that was in his power to pay his creditors. There are 
no materials before me to enable me to find out clearly under what 
circumstances the plaintiffs’ claim happens to be left out of the 
schedule prepared in the insolvency proceedings. According to the 
petitioner only a sum of Rs. 4-8-0 was due to the respondents, 
while on the respondents’ own showing only a sum of Rs. 33-10-9 
was due to them as a principal amount. The major portion of the 
claim due is said to consist of interest. Ido not think, in the 
circumstances, I ought to refrain from exercising my powers in 
revision. ‘ . 

The result is that I set aside the decree of the court below and 
dismiss the respondents’ suit The respondents will pay the 
petitioner's costs throughout. 


Appeal atlowed. 
[Cf. section 39 of the Provincial Insolvency Act (V of 1920).—ED.—A. L. J.J 
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RAM SARAN DAS (Apphtcant) 
UEArsus 
GIRDHARI LAL AND OTHERS (Opposite es * 


Civil Procedure Code, Order 21, rule 90—Sale, application to set aside, on 
ground of material irreg pilarsiy—Subicquens application giving adds 
ronal particulars of, made beyond time— Refusal to consider subsequent 
apbtication—Material trregularity—Revision, when lies. 


Aa) 


Where ‘subsequent to an application made for setting aside a 
sale on the ground of material irregularity in publishing and 
conducting the sale and consequent substantial loss, the judg- - 
ment-debtor applied again pointing out, by way of additional 
particulars, that twoheavy incumbiances which did not exist 
had been notified, and the Munsif set aside the sale on this 
ground, but on appeal the Subordinate Judge held that the 
Munsif was not authorized to look into the second application 
inasmuch as it had been made more than 30 days after the sale, 
held, in revision, that the Subordinate Judge had jurisdiction to 
consider the second application and as he refused to do so, he 
acted with material irregularity and therefore a revision lay. 
Hlarbans Lal vy. Kundan Lal, I. L. R., 21 All, 140, explained and 
Yad Ram v. Sunder Singh, 21 A. L. J. R., 313, distinguished. 

fHleld, also, that 1n re-trying the case the Munsif should treat 
the second application as an application to amend the previous 
application and decide as to whether he would allow. the earlier 
application to be amended by the addition of the aueea ons 
contained in the subsequent application. 

CIVIL REVISION from an order of PANDIT RAJ RAJESHWAR 
SAHAI, Third Additional Subordinate Judge of Aligarh. 


Hem Chandra Mukerji, for the applicant. ù 
Peary Lal Banerji, for the opposite parties. 
The following judgment was delivered by 


MUKERJI, J.—This is an application to revise an order of a 
Subordinate Judge of Aligarh who on appeal set aside an order of 
the Munsif setting aside a sale held in execution of a decree. 


It appears that a certain property of the judgment-debtor was 
advertised for sale and a sale actually took place on the 17th of 
September, 1924. , The judgment-debtor, who is the petitioner 
before the court, on 14th October, 1924 took exception to the sale 
on the ground that there was material irregularity i in the publishing 
and conducting of the sale and that the price fetched was conse- 
quently too small. On the 25th of October, 1924 the petitioner 
made an application pointing out thgt two “encumbrances to the 
total amount of Rs. 5,807 had been shown in the proclamation of 
sale whereas no such encumbrances actually existed at o date of 

* Ziv. Rev. No, 105 of 1925. 
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the advertisement. The Munsif found that this was a fact and on 
that ground he set aside the sale 


On appeal the learned Subordinate Judge held that the learned 
Munsif. was not authorised to look into the matters contained in 
the application of the 25th of October, 1924 inasmuch as that 
application had been made more than 30 days after the sale. He 
relied on the case of Harbatts Lal v. Kundan Lal ('). 


There can be no doubt that the learned Subordinate Judge has 
misread the ruling. All that was laid down there was that when 
an application is made for setting aside the sale on the ground of 
material irregularity in publishing and conducting a sale and conse- 
quent substantial loss, it is not open to the judgment-debtor to 
rely on some other ground for the same purpose. In the case 
quoted the application of the judgment-ebtor to set aside the sale 
failed on the ground of material irregularity. But the learned 
Judges in the courts below did set aside the sale on the ground 
that there had not been effected an attachment previous to the 
sale. This Court pointed out that this was a new point entirely 
beyond the scope of section 311 of the old Civil Procedure Code. 


In this case the application was based on the ground of material 
irregularity and it was only by way of additional particulars that it 
was pointed out that two heavy encumbrances which did not exist 
had been notified. = 


On the merits, thérefore, tae applicant has a very good case. 
If the applicant succeeds, the case will have to go back to the court 
of first instance because the lower appellate court has remarked 
that the auction-purchaser had no opportunity of meeting the allega- 
tion that the encumbrances notified did not in fact exist. 


Mr. Peary Lal Banerji on behalf of the respondent auction- 
purchaser has taken up the plea that no revision lay and he relies 
on the Full Bench case of Yad Ram v. Sunder Singh (*). That 
case is Clearly distinguishable from the case before me. In that 
case the question arose whether a certain party had a right to apply 
to set aside the sale. The Judgein the court below followed a 
ruling of this Court and held that the applicant could not make an 
application for setting aside a sale. The question wag whether in 
so acting the court below acted with material irregularity in the 
exercise of its jurisdiction. It was held that it did not. 


In this case the learned Judge of the appellate court had to 
consider whether the allegation made ón the 25th of October, 1924 
could or could not be taken into consideration in deciding the appli- 
cation made on 14th October, 1924. The learned Judge, while 
purporting to followa ruling of this Court, really misread that 
ruling and refused to considef the application of the 25th of October, 
1924. If the learned Subordinate Judge had considered the appli- 
cation of the 25th of October, 1924 and haq come to the conclusion 

(1) L L. R, 27 All., 140. (2) ‘ar A. L. J. R. 313. 
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CIVIL rightly or wrongly that he should not consider the application because 
ge the judgment-debtor had no right to apply for an amendment of 
Beia this previous application, I should have held that no revision lay. 

RAM SARAN But the learned Subordinate Jydge did not at all consider the 
os application of the 25th of October, 1924. He had the jurisdiction 
GIRDHARI to consider the matter and he refused to consider it. In doing so 
T he acted with material irregularity. I hold that a revision does lie 
Meuni The result is that I allow the application, set aside the order of _ 
the court below and also the order of the court of first instance and 
send back the case to the court of first instance. The application 
of the applicant to set aside the sale will be considered after the 
auction-purchaser Girdhari Lal has been given an opportunity to 
. meet the allegations made in the applications, dated the 14th of 
October, 1924 and the 25th of October, 1924. The learned Munsif 
would treat the application of the 25th of October, 1924 as an 
application to amend the previous application of the 14th of October, 
1924 and will decide whether or not he would allow the earlier 
application to be amended by the addition of the allegations con- 
tained in the- petition of the 25th of October, 1924. Costs in this 
2 court and in the lower appellate court will abide the result. 


“A pplecation allowed. 





CIVIL LALMAN AND ANOTHER (Objectos) 





versus 
SHIAM SINGH (Decree-holder) .* 


Csil Procedure Code, Order 34, rule 5—Appeal against preliminary decree 
—Final decree obtained during pendency of—final decree bad and 
incapable of execution. 

There can be only one final decree in a suit for sale and this 
final decree can be passed only afte: the preliminarv decree has 
been confitmed or varied by,the High Court in appeal. 


1925 
December, 7 








DALAL, J. 
BoYs, J. 


Where dwing the pendency of defendant’s appeal to the High 
Coutt against a preliminary decree for sale, the plaintiff-mort- 
gagee obtained a final decree and, subsequently, the appeal 
having been dismissed with costs by the High Court, the plaintiff 
sought execution of the final decree adding to the amount of 
that decree the costs granted by the High Court, Ae/d, that 
inasmuch as the -final decree had been obtained before the 
preliminary decree between the parties became conclusive, no 
execution proceedings could be taken on the basis of that final 
decree. ° 

Gajadhar Singh v. Kishan Jiwan Lal, I. L. R., 39 All., 641, 
followed. Tambar Singh v. Kalyan Singh, 20 A. L. J. R, 170, 
referred to. 

*.Ẹ. F. A. No. 333 of 19325. 


VOL. XXIV] f HIGH COURT 289 


EXECUTION FIRST APPEAL from a decree of MAULVI FARID- 
UDDIN AHMAD KHAN, Subordinate Judge of Mainpuri. 


Uma Shankar Bajpai, for the appellants. 
Laleshwart Prasad, for the respondent. 
The judgment of the Court was delivered by 


DALAL, J.—A prelimipary decree for sale of property was 
passed by the first court of the Subordinate Judge of Mainpuri on 
the 15th of April, 1921. The defendant-mortgagor appealed against 
this decree to this Court on the 22nd of July, 1921. While the 
appeal was pending, the mortgagee applied under Order 34, rule 5 
(2) of the Code of Civil Procedure for a final decree for sale and 
such a final decree was passed by the Subordinate Judge on the 
roth of August, 1922. The appeal to this Court was dismissed 
with costs on the 13th of February, 1924. 


The mortgagee applied to the court of the Subordinate Judge 
for execution of the final decree, dated the 19th of August, 1922 
and to the amount of that decree he added the amount of costs 
granted by this Court under its decree, dated the-13th of February, 
1924. The lower court-directed execution to take place though the 
judgment-debtor objected on the ground that the final decree of the 
19th of August, 1922 was not one binding between the parties as 
it was obtained on the basis of a preliminary decree which had not 
become final between the parties. i 


Tbis is an appeal from an order in the execution department 
passed by the Subordinate Judge for the sale of property. The 
first ground of appeal raises the objection. that the final decree of 
the 19th of August, 1922 had been obtained before the preliminary 
decree between the parties became conclusive and so no execution 
proceedings can be taken on the basis of that final decree. We think 
that this argument must prevail on the bagis of the Full Bench 
decision of this Court in Gajadhar Singh v. Kishan Jiwan Lal ©). 
It was held in that case by three learned Judges of this Court that 
the right of the plaintiff in a suit for sale to apply for a final decree 
accrued when the decree of the High Court was passed and not on 
the expiry of the six months allowed for payment by the court of 
first instance. MR. JUSTICE BANERJI who delivered the judgment 
of the Court reconsidered a decision he had previously delivered 
as a member of a Bench of two Judges in Madho Ram v. Nihal 
Singh (*). The learned counsel for the respondent here desired 
the Court to hold that the Full Bench judgment only covered the 
question of limitation and that a mortgagee was at liberty to apply 
for a final decree either on the basis of the preliminary decree of 
the trial court or on the basis of the preliminary decree of the High 
Court in appeal. This argument is specifically negatived by MR, 
JUSTICE BANERJI. He said: - 


(1) [1917] 1. L. R., 39 All., 641. 
(2) [1915] I. L. R., 38 All., 21. 
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‘It seems to me that Order 34, rule 5 of the Code of Civil Pro- 
cedure contemplates the passing of only one final decree ina 
suit for sale upon a mortgage. The essential condition to the 
making of a final decree is the existence of a preliminary decree 
which has become conclusive between the parties. When an 
appeal has been preferred, it is the’ decree of the appellate court 
which is the final decree in the cause ”. 
It is clear, therefore, that there can be* only one final decree in a 
suit for sale and not more than one and that-this final decree can 
be passed only after the preliminary decree has been confirmed or 
varied by this Court in appeal. The learned counsel for the res- 
pondent further argued that though the mortgagee may not have 
the right to apply for a final decree there was an inherent juris- 
di€tion in the court to grant such a decree even wrongly. According 
to him therefore the final decree of the 19th of August, 1922 is 
binding between the parties and the mortgagee is entitled to 
execute it. The simple answer to it is that the mortgagee does 
not come merely on the basis of that decree as having been passed 
in his favour rightly or wrongly. He includes in his application 
for execution the costs awarded to him by the High Court as well 
and it is clear that he has in contemplation the correct final decree 
which ought to be passed in the suit. Such a correct decree has 
not yet been passed sn there can be no question of-its execution. 


The Bench ruling in the case of Tambar Singh v. Kalyan 
Singh (*), referred to by the respondent’s learned counsel, does not 
apply here. In that case application was made for a final decree 
for sale after the preliminary decree had received final adjudication 
from this Court and the right had accrued to the decree-holder to 
apply for a final decree. Through some mistake the decree-holder 
did not include the costs of the two appellate courts in his appli- 
cation for a final decree and in substance the final decree embodied 
the terms of the preliminary decree of the trial court. In the present 
case, the final decree was obtained when the right had not accrued 
to the decree-holder to apply for one. Secondly, in the other case, 
execution had once before been taken out of the final decree to 
which the judgment-debtor had made no objection and had actually ` 
paid a portion of the decretal amount. Objection was taken when 
execution was taken out for a second time and the principle of res 
judicata was applied against the jugment-debtor, because, to quote 
the words of the learned Judges, “ when the first application for 
execution was made he did not raise this objection’’.. In the case 
before us it is the first execution of the final decree which is 
objected to and the stay of execution in the trial court at the re- 
quest of the judgment-debtor did not imply an acceptance of the 
decree by him. ° e 

There will be no hardship to the fespondent in applying for a 
final decree on foot of the preliminary decree of thts Court of the 

CY [1922] 29 A. L, J, R., 170, 
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13th of February, 1924 because the application will still be within 
limitation. 

In the result we decree this appeal and reject the respondent’s 
application for execution of the final decree of the 19th of August, 
1922. Having regard to the circumstances of the case we pass 
no orders as to costs. 

i Appeal allowed. 


GOKUL DAS (Plainttff ) 
VEYSUS 
NATHU (Defendant) .* l 
Civil Procedure Code, section 20—Debtor and creditor —No place fixed for 
payment—Presumption of law— Duty of debtor to seek creditor—Cause 
of action, where accrues. 

In the absence of a contract to the contrary, it is the duty of 
the debtor to seek his creditor for payment, and the creditor 
can institute a suit to recover the debt in a Court within the 
local limits of whose jurisdiction the creditor resides. Bangali 
Mal v. Firm Ganga Ram Ashrafi Lal, 71 In. Cas., 431, followed. 

CIVIL REVISION from an order of BABU KUNWAR BAHADUR, 
Judge, Small Cause Court of Moradabad. 


Katlas Nath Katju, for the applicant. 
The opposite party was not represented. 
The following judgment was delivered by 


MUKERJI, J.—These two applications in revision may be dis- 
posed of by the same judgment as the facts are very similar. 


The applicants who are plaintiffs in two different suits are 
money-lenders by profession and their practice of money-lending is 
something like this. They send munims or trusted servants of 
theirs with money to villages in different districts with instructions 
to lend money to people who might stand in need of borrowing. 
It is alleged that the defendants in these two cases borrowed money 
from the plaintiffs’ agents, in one case in the district of Bareilly 
and in the other in the district of Shahjahanpur. The plaintiffs 
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are residents of the district of Moradabad. The debtors did not ` 


pay and thereupon they brought the two suits for recovery of the 


money at Moradabad. 

The defendants did not appear. The plaintiffs’ agents who had 
lent the money in each case went into the witness-box and swore 
that there was an express agreement by the debtors that they 
would repay the loans at Moradabad. The agents further produced 
memoranda matle in the account-books of the plaintiffs to the effect 

* Civ. Rey. No, 118 of 1925. 
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that the borrowers had agreed to repay the money at Moradabad. 


The learned Judge of the Small Cause Court disbelieved the 
evidence given to the effect that there was an express agreement 
to repay the money at Moradabad. The evidence was trustworthy 
and should have been accepted. He was of opinion that it was not 
likely to have been the case that the borrowers would come to 
Moradabad to make payment. Evidently the learned Judge thought 


. that the borrowers had agreed to pay at their own homes where the 


~- 


loans were advanced. 


Assuming that the evidence that the defendants had agreed to 
pay at Moradabad was untrustworthy, we have to rely on presump- 
tions of law alone. For there is no evidence to show that the 
borrowers and the lenders had agreed that repayment would be 
made only at the borrowers’ place The presumption of law was 
pointed out,in the cases quoted by the learned Judge of the Small 
Cause Court himself, Sri Narain v. Jagannath (*) and it 
is this that in the absence of a contract to the contrary the 
borrower ought to seek out thelender for payment. The learned 
Judge was therefore not justified in ignoring the rulings of this 
Court. They were really not quite distinguishable specially the 
case Bangalt Mal v. Firm Ganga Ram, Ashrafi Lal (?). 


I allow the applications in revision, set aside the decrees of the 


‘court below and decree the plaintiffs’ claim in each case against the 


defendants with costs and interests- at 6% per annum from the 
date of the institution of the suit till recovery. 
š Application allowed. 


(1) [1917] 15 A. L. J. R., 653 (2) 71 In. Cas., 431.. 
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KALAP NATH ~ 
o l VEVSUS 
EMPEROR.* 


Police Act (V of 1861), section 34, subcl. (4)—-Offence under, when not 
made oul— E xtosed for sale’, implication of the expression. 


Where a charitable lady deputed her servant to instal a chauhi 
at a public place and supply water freely to all who wanted it and 
it was found that sometimes .those who took water gave tips, but 
there was no evidence that the chauks obstructed the way of the 
passers-by, #e/d, that it could not be said that water was exposed 
for sale within the meaning of sub-cl. (4) of section 34 of the 
Police Act (V of 1681) and, therefore, no offence under the 
section was committed by the servant. s 


The expression ‘exposes for safe’ implies that every person 
‘who takes any quantity of the article exposed, ha’s to pay for it. 
TOR Ref. No. 540 of 1925. 
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CRIMINAL REFERENCE by BABU RAM CHANDRA SAKSENA, CRIMINAL. 


Sessions Judge of Benares oes 
Peary Lal Banerji, for the applicant. l kaia 
M. Waliullah (Assistant Government Advocate), for the NATH 


C rown. v. 
` EMPEROR 


The following is the Referring Order:— 


The applicant, Kalap Nath, hasbeen convicted by a Magistrate, 
first class of Benares under section 34, clause + of Act V of 1861 and 
sentenced toa fine of Re. x or in default to undergo one day’s 
simple imprisonment till the rising of the court. The case was 
tried summarily by the Magistrate. ‘The applicant has come ina 
revision challenging the piopriety of the conviction both on facts 
and law. 


The accused was charged and convicted undersection 34 (4) of ` 
Act V of 1861. This section provides that any “person -who 
commits any of the offences mentioned thereafter to the obstruc- 
tion, inconvenience and annoyance, risk, danger or damage of the 
residence or of the passengers is punishable under that section. 
In clause 4 of the Act is mentioned as “‘ any person who exposes zi 
any goods for sale”, In the present case it was alleged that the a 
accused had kepta chauki with an earthen jar over it and was 
supplying water to those who wanted it, and that it was on the 
public road. On the side of the prosecution was examined one 
Muhammad Hafiz, head constable, who took the accused to the 
thana. In his evidence he did not mention that the water was 
being supplied for price paid. There was no other evidence to 

_ Show that the water was exposed for sale and unless this fact 
was proved, the accused could not be convicted. The trying 
Magistrate has come to an erroneous finding on this point and 
his ieasonings arc peculia: and illogical. One of the accused’s 
witnesses, Baijnath Prasad Vyas, happened to state, ‘sometimes 
Brahmans who supply water get some alms”. The trying 
Magistrate referring 1o this portion of the evidence jumped to 
this conclusion © Brahthans supplying water at Pausara get alms’’. 
Later on he remarked in the judgment “his statement that 
Pausala-walas get alms is tue. Therefore though the water over 
the chawki was not technically exposed for sale, the idea is that 
alms should be given in return for the drink which amounts to 
much the same thing.” I am unable to follow the logic of the 
reasoning as it cannot be said by any stretch of language that the 
water was exposed there fo: sale. The witness had made a 
general statement that sometimes Brahmans who supply water get 
some alms which does not mean that the applicant was selling 
water. It was proved that he was employed by a lady to supply 
water during the hot month of May which is usually done by 
Hiudus who consider it a meritorious act to supply water to those 
who require it. The water is never sold. _ lf the man who sup- 
plies the water happense to be a Brahman, it is quite possible 
that some of those who drink water may sometimes give him some- 

- thing as alms. But that fact alone would not convert the free e 
supply of water into one for sale, It is also very doubtful whether 
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the Pausara was installed on a public road and there is nothing 
to refute the defence evidence that it did not obstruct the way of 
the passeis-by and that the Pausara was adjacent to a well at the 
place where it had been maintained during the previous years. 
Even if the Pausara was kept on the public way, the accused could 
not be convicted df an offence under section 34, clause 4 of the 
Police Act unless it was proved that the water was exposed for 
sale. He may be guilty of an offénce under some other Act but 
not under section 34 of the Police Act. ‘There is absolutely no 
evidence that the water was exposed for sale and the finding of 
the lower court is entirely erroneous. ‘The conviction of the 
applicant was improper and although the matter is trifling yet I 
think in the ends of justice the conviction should be quashed. 
Under section 438 of the Code of Criminal Procedure, I report 
the case for the orders of the Hon’ble High Court with the 
recommendation that the conviction may be set aside. The 
record will be submitted to the Hon’ble High Court with such 
explanation as the trying Magistrate may like to offer. 
The following judgment was delivered by 


SULAIMAN, J.—This is a reference by the Sessions Judge of 
Benares recommending that the conviction and the sentence passed 
on the accused under section ‘34 (4) of Act No. V of 186: should 
be set aside. The accused is apparently a servant of some lady 
who deputed him to supply water to all Who wanted it at a public 
place. He set up a chauki (wooden board) with an earthen ‘jar 
filled with water over it and supplied water to all those who wanted 
it. According to the order of the Judge it isnot clear whether 
this board was set up ona public way nor is it clear whether it 
obstructed the way of the passers-by. But it is not disputed that 
it was set up ona public open space. Although sometimes some 
of the persons who took water did voluntarily give tips, it is difficult 
to say that water was actually exposed for sale within the meaning 
of sub-clause (4) of the section. The expression ‘exposes for sale’ 
implies that every person who takes any quantity of it has to pay 
for it. This obviously is not what used to happen. The witnesses | 
have merely stated that ‘sometimes Brahmans who supply water 
get some alms’. This does not show that the water which is sup- 
plied is exposed for sale. All that I have to decide in this case is 
whether an offence under section 34 (4) was committed. In holding 
that no such offence was committed, I am by no means suggesting 
that the accused was not guilty of any-other offence under some 
other Act, nor am I suggesting that he wasin any way justified in 
occupying a part.of the public ground in the way he did. I 
accordingly accept the reference and setting aside the conviction 
and sentence passed on the accused, acquit, him of the offence with 
which he was charged. I direct that the fine, if paid, be refunded. 


Reference accepted. 
Conviction quashed. 
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SHEORAM SINGH AND OTHERS (Plaintiffs) 
Versus 
BABU SINGH AND OTHERS (Defendants) .* 


Limitation Act (IX of 1908), Art. 132—Application of —Mortgage—Terms 
of— Default in payment of interest—LEffect of—Deed to be treated as 
sale-decd—Mortgage by conditional sale—Essential characteristic of. 

Where, in a mortgagee’s sult to recover money due on a mort- 
gage which provided ` that if default was made in payment of 
interest, at the time of such default the mortgage deed shall be 
treated as a sale-deed and the mortgage money as sale consider- 
ation,” it was found that the mortgagor had made no payments 
towards interest as such within the meaning of section 20 of 
Limitation Act (IX of 1908), Ae/d, that the document in question 
was a mortgage by conditional sale and, therefore, Article 132 of 
the Limitation Act applied to this case. Æełd, further, that in a 
mortgage in this form the statute begins to run from the time 
when default is made in payment of an instalment of interest, 
where the mortgagee is given the right on such default to sue for 
the whole amount. Vasudeva Mudahiar ~v Srinivasa Pillai, I. L. 
R., 30 Mad., 426, Grirwar Singh v. Thakur Narain Singh, I. L. 
R., 14 Cal., 730, referred to. 

The essential characteristic of amortgage by conditional sale is 
that on the breach of the condition of repayment, the contract 
executes itself and the transaction is closed and becomes one of 
absolute sale to be enforced in a particular manner. 7humbuswamy 
Moodelly v. Hussain Rowlhan, I, L. R., 1 Mad., 1, referred to. 

FIRST APPEAL’ from a decree of BABU RAJA RAM, Second 

Subordinate Judge of Cawnpore 


Katlas Nath Katju, for the appellants. 
Iqbal Ahmad, for the respondents. 
The following judgments were delivered :— 


WALSH, J.—The main question which has been argued ina 
very interesting discussion in this appeal, is the question which 
article of the Limitation Act applies to this mortgage. The learned 
Judge in the court below has applied article 132. If this is a mort- 
gage by conditional sale, that would be right. We are of opinion 
that itis a mortgage by conditional sale. In the first place the 
parties so described it. That would not be conclusive, but the 
vernacular word employed is always used as meaning mortgage by 
conditional sale, and the general form of the document corresponds 
to such mortgages as drawn in these Provinces. In the second 
place, there is a provisien that if default is made in payment of in- 
terest, at the time of suck default the mortgage-deed shall be 
treated as a sale-deed. In other words, ‘itis ostensibly a sale, or 
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perhaps it would be more accurate to describe it as a bargain and 
sale to be defeated bya condition subsequent, namely, the payment 
of interest. But if default is made in the paymentcof interest, 
then it becomes a real gale, and the definition in section 58 of the 
Transfer of Property Act providés that where a mortgagor ostensib- 
ly sells on condition that on default of payment of the mortgage 
money on a certain date the sale shall become absolute, or that on 
payment being made the sale shall become void, such transaction is 
called a mortgage by conditional sale. Thirdly, the plaintiffs by 
their plaint did not ask for foreclosure or sale, or for a sale at all, 
but sued for the money or for foreclosure, clearly treating their 
rights as governed by the law applicable toa mortgage by condi- 
tional sale in respect of which a decree for sale is prohibited by 

section 67. Weare asked, on the other hand, to hold that Article 
147 applies on the ground that this was not really a mortgage by 
conditional sale, and (although not an English mortgage), a 
mortgage in respect of which the mortgagee might sue for 
foreclosure or sale, and we were asked to apply article 147 to such 
a document in spite of the judgment of the Privy Council in the 
case of Vasudeva Mudaliar vy. Srinivasa Pillat(') We are unable 
todo so. We regard the judgment of the Privy Council in that 
matter as peremptory and binding upon us. Whether or not their 
Lordships’ observations were necessary for the disposal of the case, 
they were considered observations delivered for the express pur- 
pose of setting at rest a question which was much controverted at 
the time in India, and they held that Article 147 was applicable 
only to the class of mortgage generally known and defined by the 


. Transfer of Property Act as an English mortgage. They gave what 


they described as preponderating reasons for adopting this view. 
The second was that there was a presumption that the legislature, 
when it repeated in a later Act an expression which had obtained a 
settled. meaning by judicial construction, intended the words to mean 
what they meant before. That reason applies with even greater 
force to their Lordships’ view at the present day than it did then. 
The judgment was delivered in 1907. The provisions of the 
Transfer of Property Act were re-enacted so far as they apply 
to remedies in respect of mortgages in the first schedule to the 
Civil Code of 1908, and Article 147 of the Limitation Act has been 
re-enacted insthe Limitation Act of 1908 without change, and there- 
fore bearing the narrower interpretation given to it by the judgment 
of the Privy Council to which we have referred. We hold, there- 
fore, that Article 132 applies to this case. It follows that the 
claim is barred unless the plaintiffs establish payment of interest . 
sufficient to take the case out of the mischief of the statute. We 
are bound in this Court where the law has been finally settled until 
itis reversed elsewhere, to hold the® view that ina mortgage in 
this form the statute begins to run from the time when default is 
(1), [1907] I, L. R., 30 Mad., 426. 
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made in payment of an instalment of interest, where the mortgagee 
is given the right on such default to sue for the whole amount. The 
question of the payment of interest is a question of fact which the 
learned Judge has disposed of in an emphatic judgment. It is not 
necessary to enter into the details of this question. 

[ His Lordship here discussed the evidence and continued. ] 

In our view the plaintiff$ failed to discharge the onus which lay 
upon them, and nothing has been shown which would justify us in 
differing from the learned Judge upon these findings of fact. The 
result is that the appeal fails and is dismissed with costs. 
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Walsh, J. 


KANHAIYA LAL, J.—I wish to add a few observations as to Aankarya 


the questions which have been argued before us in the course of the 
hearing. The plaintiffs sought to recover money due on a mortgage 
effected by Darshan Singh, the predecessor of the defendants, in 
favour of Prag Singh, the predecessor of the plaintiffs on the 7th 


Lal, J. 


of August, 1903. The mortgage-deed provided for the payment of . 


the mortgage money with interest thereon at eleven annas per cent. 
per mensem within seven years,.and further contained a stipulation 
that the interest accruing due for the half year shall, if not paid up, 
be added to the principal amount, and that if interest for any six 
months remained unpaid, the mortgagee shall have power either 
to bring a suit in respect of the entire mortgage money and interest 
without waiting for the expiry of the stipulated „period or to wait 
for the payment of the principal and interest and compound interest 
till the expiry of the term fixed. It is further stated that both the 
conditions were left entirely to the choice or option of the mortgagee, 
that the mortgagee had liberty to act in accordance with either of 
those conditions, that is to say, either to bring a suit in respect of 
the entire mortgage money and interest without waiting for the 
expiry of the stipulated period, or to waive the default and wait for 
-the payment of the principal and interest and compound interest 
agrecd till the expiry of the term fixed. In fact the mortgagor 
covenanted that in no circumstances he shall have power to raise 
any objection or make any refusal, and he further agreed that if at 
the stipulated time the money remained unpaid, the mortgage deed 
shall be treated as a sale-deed, and the mortgage money as the sale 
consideration. 


The allegation of the plaintiffs was that they had received 
Rs. 600 on account of interest at different times from one of the 


defendants, and they sued for the foreclosure of the mortgage in ` 


case the mortgage money was not paid within such time as might 
be fixed by the court for the purpose. 

The defendants pleaded ixter alta that they had made no pay- 
ments towards the mortgage money, and that the claim was barred 
by limitation. There were other pleas raised in defence with which 
this appeal is not concerned. 


The court below dismissed the suit holMing that the plaintiffs 
e 38 
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had failed to establish that the defendants had made any payments 
towards interest as such within the meaning of section 20 of the 
Limitation Act (IX of 1908). On the other points raised in the 
suit it gave its findıngs in favour of the plaintiffs. The sole question 
for determination in this appeal therefore is whether the claim of 
the plaintiffs is within time, either by reason of the covenants 
entered in the mortgage-deed, or of the payments alleged to have 
been made by the defendants. The court below applied Article 132 
of the Indian Limitation Act which provides a limitation of 12 years 
for a suit to enforce payment of money charged upon immovable 
property, and that period is to be computed from the time when 
the money becomes due. Under one covenant that money was to 
have fallen due on the expiry of seven years pnless repaid at any 
time within that period. By another covenant it could have been 
claimed on the non-payment of interest for any 6 months unless the 
default was waived by the mortgagee, who was given the right or 
an option by the contract of mortgage to disregard it and wait tili 
the expiry of the longer term. The argument addressed to us here 
is that the contract gave the mortgagee authority, option or liberty 
to act in either one of the two ways mentioned in the deed on the 
happening of a certain event, and it was open to him to waive the 
one and adhere to the other. In other words, it is suggested that 
the effect of the waiver by the mortgagee authorized by the con- 
tract would be not to stop the running of limitation, but to postpone 
the cause of action or starting of it, till the other default provided 
for by the deed had taken place. Whatever might be said in favour 
of the view contended before us, the Full Bench decision in the 
case of Skib Dayal v. Meharban (*) is conclusive on the matter, 
and we are constrained’ to hold that despite the authority given by 
the contract, the operation of the clause which\gave an option 
to the mortgagee for his own benefit could not be waived soas to 
prevent or postpone the starting of limitation against him. 


It is argued, however, that the mortgage-deed in question is 
in terms not a mortgage by conditional sale, and that under 
Order 34, rule 4, clause (2) the plaintiffs could be given either 
a decree for foreclosure or for sale within the meaning of Article 
147 of the Indian Limitation Act, which was introduced for the 
first time by Act XV of 1877. As observed by their Lordships 
of the Privy Council in the case of Vasudeva Mudaliar v. Sri- 
nivasa Pillai (°) suits of the present class were governed before 
Act XV of 1877 was passed by Article 132 of Act IX of 1871, 
which referred to suits for money charged upon immovable 
property. The language of Article 132 has since then been slightly 
altered. The Limitation Act of 1871 provided a limitation of 60 
years for a suit to recover possessipn of the immovable property 
mortgaged from the mortgagee from the date when the right to 
recover possession accrued. There was no provision in that Act 

(1) [1922] 20 A, L. J. R., 819, (2) [1907] I. L, R,, 30 Mad, 426, 
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for suits “to redeem ” a mortgage other than a mortgage accom- 
panied by ‘possession. By Act XV of 1877 suits against the 
mortgagee to redeem a mortgage were also provided for, and it is 
suggested that in order to make the remedies of the mortgagor 
and the mortgagee co-extensive, a departure was deliberately made, 
when Article 147 was introduced for the first time. Whether 
this was so or not, the decision of their Lordships in the case of 
Vasudeva Mudaliar v. Srinivasa Pillai (*) and the earlier decision 
of WILSON and PORTER, JJ. in the case of Girwar Singh v 
Thakur Narain Singh (*) which they followed, does not leave it 
any longer open to us to determine how far Article 147 of the 
Limitation Act of 1877 was intended to apply to suits for foreclo- 
gure like the present. 


The learned counsel for the plaintiffs-appellants has argued that 
the mortgage in question is an anomalous mortgage within the 
meaning of section 98 and not a mortgage by conditional sale, and 
reading section 67 of the Transfer of Property Act with Or. 34, rule 
4, Clause (2) of the Civil Procedure Code, a decree for either 
foreclosure or sale can be passed in the present case The mort- 
gage-deed does not purport to provide for the immediate sale of 
the property conditionally or otherwise. It only provides for the 
enforcement of the deed by fureclosure at the expiry of the stipu- 
lated period, but as observed by their Lordships of the Privy 
Council in the case of Thumbuswamy Moodelly v. Hossain Row- 
then (*), the essential characteristic of a mortgage by conditional sale 
ig that on the breach of the condition of repayment, the contract 
executes itself and the transaction is closed and becomes one of 
absolute sale to be enforced in a particular manner. Section 58 
of the Transfer of Property Act defines a mortgage by conditional 
sale as a transaction”"by which the mortgagor ostensibly sells the 
mortgaged property on condition that on default of payment of 
the mortgage money on_a certain date the sale shall become 
absolute. The deed in the present case is not exactly worded in 
that form; but in substance it adopts that form, and as pointed 
out in the case of Adz Ahmad v. Rahmatullah (*), such defaults in 
which deeds are generally executed are intended to operate as 
deeds of mortgage by conditional sale. Article 147 of the Limitation 
Act, IX of 1908, cannot, therefore, be applied to the case. The 
only other question is that of the alleged payments said to have 
been made towards interest, but the account-books produced only 
go to show that there was a general account between the mortgagor 
and the mortgagee in connection with this deed and certain other 
advances independently made by the mortgagee, about which an 
arrangement appears to*have been made by the mortgagor tO pay 
the moneys due by instalmefts of Rs. 400 per year. The account 
books contain certain entries showing payments made towards 


(1) at I. L. R, 30 Mad., 426. R a] I. L. R., 14 Cal., 730. 
(3) [1878] I. L. R., 1 Mad, 1. 4) [832] I. L. R., 14 All, 195. 
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entered in the books cannot be «believed. The court below was, 

y, therefore, justified in holding that' ‘these payments, if made, did 
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Kanhasya Í agree in the order proposed. 
Lal, J. Appeal dismissed. 
CIVIL ; NARAIN DAS AND OTHERS (Defendants) 
Ioas VETSUS 





SHEO DIN AND ANOTHER (Plaintiffs). * 


Ctvil Procedure Code, Order 22, rule 3, sub-cl, 2—Death of onc respondent 


SULAIMAN, J]. ; R 
MUKERJI, J. during pendency of appeal— When whole appeal does not abate. 


November, £2 





Where during the pendency of an appeal arising out of a suit 
for redemption by two persons independent of each other who 
had purchased the mortgagor’s interest one of them had died and 
his representatives were not brought on the record within time, 
held, that the appeal should be declared to have abated as against 
the deceased plaintiff-respondent but it should be heard so far 
as the surviving respondent was concerned. Wajid Ali Khan v. 
Puran Singh, I. L. R., 47 All., 100, Shankerbhat Manoharbhas 
Patel v. Motilal Ramdas Shah, 1. L. R., 49 Bom., 118, /ntamuddini 
v. Sadarath Rai, I. L. R., 32 Al., 301, Tej; Narain Sahu v. Dal 
Ram Sahu, I. L. R., 1 Pat., 699, Baser Shetkh V. .asle Aarim 
Biswas, 19 Cal. W. N., 290 and Sardari Lai v. Ram Lal, I. L. 
R., 1 Lah. 225, referred to. 7 4 

SECOND APPEAL from a decree of H. J. BELL ESQ., District 
Judge of Jhansi, confirming a decree of BABU RAM SARAN DAS, 
Munsif. “% 


_ N. C. Vatsh, for the appellants. 
A. Sanyal, for the respondents. 
The following judgments were delivered :— 


Sulaiman, J. SULAIMAN, J.—A preliminary objection has been taken on 
behalf of the respondents that this appeal has abated as a whole. 
This appeal arises out of a suit brought by two plaintiffs, Sheo Din 
and Debi, framed as a redemption suit. The court of first instance 
decreed the claim holding that the mortgage had been established. 
An appeal was preferred by the defendants and there was a cross- 
appeal by the plaintiffs. Both these appealsehave been dismissed. 
The learned Judge has come to theconclusion that the mortgage 
has not been satisfactorily proved by the plaintiffs, but he has 
° repelled the contention of the defendants that they have been in 
* S. A. No. 626 of 1923. 
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adverse possession of this property. He has come to the con- 
clusion that the defendants’ possession has been permissive and that 
they are licensees. He was inclined to allow the plaintiffs a decree 
for possession without any consigleration as to the payment of 
the sum offered by them But as in their appeal they had not 
challenged that part of the decree, he did not try to disturb it. 
The result was that he disrnissed both the appeals. 


The defendants preferred an appeal to this Court impleading 
both the plaintiffs. During the pendency of the appeal Sheo Din 
respondent died and no application to bring his legal representatives 
on the record was made within the time allowed by law. It is 
admitted before us that Sheo Din and Debi did not form members 
of a joint Hindu family with rights of survivorship frer se. 


There can be no doubt that the appeal must abate as against 
Sheo Din deceased and his legal heirs. The question is whether 
the appeal must be deemed to have abated as regards the respondent 
Debi also or not. 


Under the old Code of Civil Procedure, no doubt in a number 
of cases it was held that where a joint decree has been passed and 
the defendant appeals against the plaintiffs but fails to implead one 
of them or to bring his heirs on the record within the time allowed 
by law, the whole appeal abated. The words of the old section 368 
were wide enough to cover this position. Under the new Code 
some amendments have been introduced which require consideration. 
In the first place, in Order 1, rule 9 it is specifically provided that 
no suit shall be defeated by reason of misjoinder or son-jotnder of 
parties and the court may in every suit deal with the matter in 
controversy so far as regards the rights and interest of the parties 
before it. Then in Order 22, rule 4, sub-clause 3 it is provided 
that if no.application to bring the heir of the deceased defendant 
has been made in time, the suit shall abate as -against the deceased 
defendant. We have a similar provision in rule 3, sub-clause 2 when 
a plaintiff dies. These rules have been made applicable to appeals. 
On the face of these rules it is clear that when a respondent dies 
and his heir is not brought on the record within the time then the 
appeal abates as against the deceased. 


Of course there may sometimes’ be cases where in the absence 
of one party to the case the appellate court finds itself helpless 
to decide the matter in controversy. Cases of this kind may arise 
in partition suits and suits for dissolution of partnerships where it 
may be said that in the absence of one of the parties jointly in- 
terested a partition or dissolution cannot be made. The same 
principle has been extended to pre emption in the case of /wtammddin 
v. Sadarath Rat (*) which was followed with some difference of 
opinion in the case of Wajid Ali Khan v. Puran Singh (*) but the 
circumstances of a pre-emption suit are peculiar and do not 

(1) [r9to] I. L. Rọ, 32 All, 301. (2) *T1924] I. L. R., 47 AlL, roo. 
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necessarily apply to a suit for recovery of possession either on pay- 
ment of money or without any such condition. 


‘When a suit for joint possession of property is brought by more 
than one plaintiffs and a decrees is obtained in the first court, it is 
open to the defendant to challenge the right of any one of the plaint- 
iffs although he may not be ina position to challenge the rights 
of the other co-plaintiffs. It is, therefore, conceivable that he may 
choose to appeal only as against one of such claimants and not 


`< substantially as against the others. He may have good reason not 


to appeal against some as he may have compromised the dispute 
with them or it may be his interest to get rid of some of the claim- 
ants if he cannot.get rid of all. In any case very often an appellate 
court may uphold the decree in favour of some of the plaintiffs 
and may dismiss the claim of the other plaintiffs. It, therefore, 
seems to me that in a case for joint possession of property brought 
by a number of plaintiffs, it is possible to dismiss the claim of some 
and uphold the decree in favour of the other. The decree is cer- 
tainly a joint decree, but the rights of claimants are distinct and can 
be considered individually and disposed of separately. In this view 
of the matter, there being no express provision directing that the 
whole appeal should abate, it seems difficult now to hold that the 
present appellant cannot ask this Court to dismiss the claim of Debi 
even though he may not be ina position to challenge the decree in 
favour of the deceased Sheo Din. The only case under the present 
Code where in a suit for joint possession the principle of the integ- 
rity of a joint decree has been applied which has been brought to 
our notice is the case of Te? Narain Sahu v. Dal Ram Sahu (5>. 
The learned Judges of the Patna High Court did not consider the 
effect of the amendments in the new Code but merely followed a 
previous ruling of the Calcutta High Court, Baser Sheikh v. Fasle 
Karim Biswas (*). In this latter case also the amendments were 


-not considered but two previous cases under the old Code were 


simply followed. It is unnecessary to consider the case wherea 
joint money decree has been passed in favour of several plaintiffs. 
A case like that arose before the Lahore High Court in Sardari 
Lal y. Ram Lal (°). 


Even if this appeal were allowed the result would simply be 
that Debi would be disentitled from executing his decree and his 
right thereunder would be extinguished. This may not necessarily 
affect Sheo Din and his heirs who may be allowed to execute the 
whole decree or at any rate a part of the decree. 


I would, therefore, overrule the preliminary objection. Coming 
to the merits of the appeal, the main point urged before us is that 
the lower appellate court has made out a new case for the plaintiffs 
in holding that the defendants are holding possession as mere 


(x) [1922] I. L. R., 1 Pat. 699. (2) [1914] 19 Cal., W. N., 290. 
(3) [r919] I. L. R., 1 Lah. 225 


VOL. XXIV] HIGH COURT 303 


licensees. The plaintiffs alleged themselves to be the original 
proprietors. The defendants never disputed the original title of 
the plaintiffs. The plaintiffs alleged that the defendants were put 
in possession by their predecessors as mortgagees. The defendants 
denied the very existence qf the’ mortgage and set up adverse 
possession. ‘The court of first instance had found the existence 
of title in favour of the plaintiffs and had not accepted the plea of 
adverse possession inasmuch as it found them to be holding pos- 
session as mortgagees. 


On appeal the learned Judge has found that the mortgage is 
not proved. He has found that the defendants have not proved 
their adverse possession. He has further found that the defend- 
ants’ predecessor was put in possession with the leave of the owner 
and that there are written admissions available which destroy the 
plea of adverse possession. It is obvious that the decree has been 
upheld on the main ground that the title rests with the plaintiffs 
and that the defendants have not established their aclverse posses- 
gion. It was not really a new case set up for the first time. The 
appeal accordingly has no force and I would dismiss it with costs. 


MUKERJI, J.—There were two respondents in this appeal, Sheo 
Din and Debi. They brought the suit out of which this appeal 
has arisen for redemption on the allegation that an ancestor of 
their vendor mortgaged the property in suit toan ancestor of the 
defendants, who are the appellants before us They alleged that 
the mortgage money was a sum of Rs. 199 and they offered to pay 
the same. 


The suit succeeded in its entirety in the court of first instance 
which found that there subsisted a mortgage. There were two 
appeals, one by the plaintiffs, on the question of costs and the other 
by the defendants, who dispute the right of redemption on the 
ground that there was no mortgage at all The defendants had 


also set up a title in themselves by adverse possession The learn-. 


ed District Judge found that the evidence that was adduced to 
prove the mortgage was not admissible, because, if a mortgage 
subsisted, it must have been created by a registered document. No 
registered document was produced. A certain statement made in 
the year 1904 by an ancestor of the defendants was put into evidence. 
There, he had stated that he was holding as a mortgagee and he 
had also stated the terms on which he held. The learned Judge 
was of opinion that the admission of Ganga Prasad, for such was 
the name of the man, was not good enough for establishing a mort- 
gage, though it was good enough to show that the ancestor of the 
defendants came upon the land with the permission and leave of the 
plaintiffs’ predecessowin-title. The learned Judge remarked that 
in the circumstances the plaintiffs were entitled to succeed on their 
title and it was fortunate for the defendants that they had got an 
offer of Rs. 199. ; 
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In this Court the defendants appealed and the main contention 
of the learned counsel for the appellants is that the learned Judge 
has changed the case set up by the plaintiffs and this he was no 
entitled to do. f 

A preliminary objection has been taken that the whole of the 
appeal has abated. It appears that the respondent, Sheo Din, died 
more than 90 days ago and no heir of his was brought on the 
record. It is urged on behalf of the respondent Debi that the 
whole appeal abates because it abates against Sheo Din. 


Before I come to consider the appeal on the merits, it is neces- 
sary to dispose of the preliminary objection. My view on the 
question of abatement is set forth in the case of Wajid Alt Khan v. 
Puran Singh (*). In that case my opinion was not accepted by 
the majority of the Judges who heard the case. The decision of 
the case, however, was influenced by the fact that the case involved 
a pre-emption decree and the question now before us is whether the 
principle therein enunciated by the majority of the Judges who 
heard the appeal should be followed in this case. The majority of 
Judges did not say anything by which they may have meant to lay 
down anything like an universal rule. I, therefore, agree with my 
learned brother that the principle there laid down cannot be and 
should not be extended to the case like the present one. Here two 
persons who are independent of each other purchased a mortgagor’s 
interest and instituted a suit for redemption. It would not affect 
Sheo Din if the suit of Debi be dismissed at the instance of the 
present appellants. A very similar case arose before the Bombay 
High Court in the case of Shankerbhat Manorbhai Patel y. Motilal 
Ramdas Shah (*). The ACTING CHIEF JUSTICE SHAH re- 
marked :— 


“It is enough for our present purpose to point out that if the 


defendants succeed it would place them in a more advantageous 


position in so fai as they would have then to satisfy the plaintiff 
No. 2 only with reference to the decree and not the plaintift 
No, 1”. 

In the case before the Bombay High Court there were two 
plaintiffs who were tenants-in-common and they had succeeded in 
their suit for ejectment. On an appeal by the defendants one of 
the plaintiffs died but his legal representative was not brought 
on the record. Then the question arose whether the whole appeal 
should abate or a part. Both the ACTING CHIEF JUSTICE and 
MR. JUSTICE FAWCETT held that the appeal ought to be heard so 
far as the surviving respondent was concerned I am, therefore, of 
opinion that the law laid down by the majority of the Judges in 
the case of Wajid Ali Khan v. Puran Singh È) is not of universal 
application and should not apply to this case. The appeal should 
be declared to have abated as against Sheo Din only. 


(1) [1924] I. L R., 47 All., 100 * (2) [1924] I. L. R., 49 Bom., 418, 
(3) [1924] I. L. R., 47 All, 109. 
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respondents is sound. On behalf of the applicants it has been 
urged that supposing there was a misdelivery of the goods by the 
E-I. Ry., at Ferozabad, that administration could be held liable 
under section 80 of the Railways Act. I am not prepared to 
express any opinion on the hypothetical case put before me by the 
learned counsel for the applicants. It may be that misdelivery of 
property by E. I. Ry. would make them liable under section 80 of 
the Railways Act. But even then the loss would be loss by the 
Railway Company although ıt would also be a loss to the owner. 
“To give the word ‘loss’ its plain meaning. When a certain article 
delivered to the Railway Company is not forthcoming for delivery 
at the destination and its whereabouts are not known, one would say 
that the article has been lost. In order to make E. I R. Company 
liable the plaintiffs must allege that the goods were lost by some- 
- thing done by or by some neglect of the E. I. R. administration. If 
that be so, the loss is equally a loss within the meaning of section 
75 of the Railways Act. The loss was of a part of goods of the value 
of over Rs. 100 and of a kind which was liable to be insured. The 
result is that non-insurance makes the claim unmaintainable. 


I hold that the revision has no substance and must fail and is 


hereby dismissed with costs. 
Application dismissed. 


MUHAMMAD AFZAL (Plaintif) 
Versus 
MUHAMMAD MAHMUD AND OTHERS (Defendants) .* 
Mohammedan Law— Wagf—-What does not constitute a valid wagqf— 
` Disposition in favour of specified individuals without reference to 
ultimate fate of property. 

A disposition made in favour of a religious teacher of the 
Mohammedan faith and his descendants without any reference to 
the ultimate fate of the property in case the descent [ailed, does 
nol create a valid wagf. 

Muhammad Afzal v. Muhammad Mahmud, 21 A. L. J. R., 595, 


Abdul Fata Mahomed Ishak v. Rasamaya Dhur Chowdkri, I. L. R., 
22 Cal., 619 and Sheikh Muhammad Mumias Ahmad v. Zubaida 


Jan, 161. A., 204, referred fo. 
An essential condition of a valid disposition by way of wagf 
is that it must be made in perpetuity. l 
FIRST APPEAL from a decree of BABU HARGOVIND°BAIJAL, 
Subordinate Judge of Muzaffarnagar at Meerut. - 
Syed Muhammad Husain and M. A. Aziz, for the appellant. 


Kailas Nath’ Katju, for the respondents. 
> * F. A. No. 299 of 1922. 
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The following judgments were delivered :— 


WALSH, J.—This is an appeal from a judgment of the Sub 
ordinate Judge holding that a certain deed, dated the 27th of March, 
1880, purporting to be a deed of wagf, did not create a valid wagf. 
It is sufficient to say that this actual deed has already been on 
other occasions during the last seven years held to be invalid as a 
wagf by two Subordinate Judges, one District Judge, and twice by 
two Judge Benches of this High Court, of one of which a member 
of this Bench was also amember. The last time it came before 
this Court was in 1923, when it was held to bea gift in favour of 
private individuals which the donor in the course of the document 
wrongly described as a wagf, by my Lord the present CHIEF 
JUSTICE and Mr. JUSTICE Piccotr. The judgment in that case 
is reported in Muhammad Afsal yv Muhammad Mahmud ©). We 
agree with the view there taken, and, in substance, with the view 
taken by the Subordinate Judge in this case. Although the deed 
is in favour of a family of a pious teacher of the Mohammedan faith 
and not of the descendants of the donor, it seems to us that that 
distinction makes no difference, and that the deed offends against 
the decision of the Privy Council in the case of Abdu! Fata Mahomed 
[shak v. Rasamaya Dhur Chowdhri (*). But in any event the fact 
that this High Court has twice pronounced against it, would be 
sufficient to justify us in not differing from the view of the court 
below. This appeal must be dismissed with costs. 


KANHAIYA LAL, J.—I wish to add afew observations ag to 
the main question discussed at the hearing regarding the construc- 
tion to be placed on the disposition made by Nawab Muhammad 
Mahmud Ali Khan of Chhatari in favour of the sons and daughters 
of his preceptor and their descendants on the 17th of March, 1880 
It is contended that the disposition was made in favour of persons 
who were from a religious point of view the object of veneration, 
and that the object of the disposition could validly be regarded as a 
religious or charitable object within the meaning of the Moham- 
medan law to render the disposition a valid wagf of the property 
comprised therein. One of the essential conditions of a valid dis- 
position by way of wagf, however, is that it must be made in 
perpetuity. Wagfin its primitive sense means detention; but it 
implies detention of a thing in the implied ownership of the Almighty 
God in such a manner that its profits may revert to or be applied 
for the benefit of ‘mankind, and the appropriation is obligatory so 
that the thing appropriated or set apart can neither be sold nor 
given nor inherited (Baillie’s Mohammedan law, Vol. 1, p. 558). The 
essential condition.is that it should be a settlement in perpetuity 
or,in other words, the ultimate end must be one that cannot fail 
(Ibid, pp. 565 and 566). The object of a wagf myst be charitable ; 
or if the wagf is made for the support of one’s descendants, it 

(1) [1923] 21 A. L. J.@., 595. (2) I. L. R, 22Cal., 619 
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must include an ultimate dedication for religious, pious or charitable CIVIL 
purposes; and in that respect it differs from a gift to particular t025 
individuals or their descendants In the case of a wagfin favour 
of descendants, if tbe descendants fail, the disposition is liable to EU E 
terminate, and the essential condition, namely perpetuity, also fails. i 
The instrument by which the disposition in this case was made MUHAMMAD 
provides that the granteeseand their grand-children, generation MARMUR 
after generation, shall for ever enjoy the property without any Kanharya 
limitation, except in so far that they shall have no power to transfer Lal, J. 
and hypothecate the property or to grant leases thereof for a period 

exceeding five years. In other words, it lays down that the grantees 

and their heirs shall enjoy the benefits accruing from the property 

for the support and maintenance of themselves and their descend- 

ants and shall not be deprived of any part thereof in any way. It 

makes no provision as to what is to happen to the property if the 

descent at any time fails. It provides, in other words, for a succes- 

sion of life-estates without any ultimate dedication either to the 

poor or to any other charitable object recognised by the Moham- 

medan law. 


The learned counsel for the plaintiff-appellant argues that the ` 
mere use of the word “ wagf” in the deed suggests perpetuity, 
and that the law would presume in such a case that if the descent 
fails, the poor shall be the ultimate object of the disposition. But on 
this point there is a wide difference of opinion between the different 
jurists. Abu Hanifa and Mohammad declare that the wagf must 
expressly purport to be in perpetuity, and that if the object of the 
wagf fails, or is such that it may at any time fail, the wagf must 
be regarded as void. Abu Yusuf has, however, laid down that 
perpetuity will be presumed, if not stated, and that if the object 
of the wagf fails, it will result in favour of the poor. The views 
of the different jurists have been summed up by the author of the 
Hedaya (Hamilton’s Hedaya, Vol. II, p. 341) ; and though it is 
said the views of Abu Yusuf have found favour in Balkh and 
certain other countries (Baillie’s Mohammedan law, Vol. I, p. 567), 
it cannot be said that the use of the word wagf can be separated 
from the context so as to convert a personal grant toa specified set 
of individuals into a public disposition. Asa general rule when 
Muslim jurists of authority express dissenting opinions’ upon 
some question, the Islamic courts presided over by the Qazi are 
vested with authority to adopt that view which in the opinion of 
the presiding officer is most in accordance with justice in the parti- 
cular circumstances. In the case of Sketkhh Muhammad Mumtaz 
Ahmad v. Zubaida Jan (*) that principle was accepted and applied, 
and considering that the disposition here in question was really in- 
tended to benefit certain speoified individuals and their descendants 
without any reference to the ultimate fate of the property in case the 
descent failed, it is reasonable to presume that it was intended there- 

(3) 16 I. A., 204 at 21%. 
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by to grant successive life-estates rather than to create a permanent 
disposition of the property in the sense contended for on behalf of 
the plaintiff. It is not possible in these circumstances to depart 
from the view which has been taken in previous cases in which 
this document came up for consideration. I agree, therefore, in the 
order proposed 


s Appeal dismissed 


ban—— 


DURGA BAI~IN THE MATTER OF. 


Guardian and Wards Act (VILL of 1890), section 31, sub-section 3, cl. (d}— 
Order under regarding disposition of funds by guardian— Section 48, 
when revision does not lie, 

An order passed by ie District Judge under section 31, sub- 
section 3, clause (g) regarding the amount to be spent by the 
guardian on the minor’s marriageis not appealable and no revi- 
sion lies from such a decisiom under section 48 on the ground of 
inadequacy of the amount awarded. 

z Ram Das v, Chani, 4 Lah. L. J., 272==s5 Indian Cases, 587, 

not followed. 
CIVIL REVISION from an order of E. BENNET EsQ., District 

Judge of Agra. 

Shabd Saran, for the applicant. 

The judgment of the Court was delivered by 

WALSH, J.—This is an application in revision against an order 
made by the District Judge of Agra on the 30th of May last with 
regard to the disposition of the funds of certain minors by their 
guardian. The two children are aged respectively 13 and I4. 

The girl is 13, and the learned Judge, by the order complained of, 

has allowed Rs. 100 for the marriage of the girl, and Rs. so for 

the education of the boy. The grounds for this application are 
that the sum of Rs. 100 is not adequate, and that having regard to 
the status of the ward and the customary expenditure upon marriage 
ceremonies in a Hindu family, at least Rs. soo. should have been 
awarded. It seems to us that prima facte there is something to 
be said for this contention. Rs. 100 is certainly small. On the 
other hand, it sometimes happens that people, when left to their 
own devices, spend proportionately a larger sum than is prudent 
upon marriage ceremonies, and we appreciate the fact that in all 
probability the Judge was desirous of preventing extravagance and 
of protecting the interests of the minors during the remaining part 
of their tutelage, having regard to the total funds available for 
their benefit. These are matters strictly within the discretion of 
the District Judge, the Act having rightly vested’ jurisdiction in 
a * Civ. Rev. of 1925. 
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the District Judge, who is the principal civil court in the locality, 
to decide what is best in such matters, having regard to the 
interests of the minors in the future as well asin the present. 
The learned Judge, in any event, is ina better position than the 
High Court to know what proportion of the funds available ought 
to be allowed to be expended upon an important event like a 
marriage. We have said allethis in order to indicate that, while we 
feel that there is something to be said for the applicant, on the other 
hand we are bound to recognise that we are not really in a position 
to review an order of the Judge of this kind, and that the law has 
left it entirely in his discretion. Itis admitted that the order, 
being one apparently under section 31, sub-section 3, clause (æ), 
is not an appealable order. We are asked to interfere under 
section 48 which is equivalent to section 115, Civil Procedure 
Code. We are of opinion that revision does not lie ina matter 
which is purely a question of amount and a question of discretion 
in the court below, and we do not think that the case cited from 
the Lahore Court, in which a single Judge expressed an opinion, 
which was only a dictum, that a revision might lie, is an adequate 
authority to justify interference in revision. On the other hand, 
we appreciate the motives which have led to this application, and 
we think that it is possible that the learned Judge after considering 
our observations might come to the conclusion on reconsideration 
that the amount might well be increased without injury to the 
future prospects of the minors. 


We therefore direct that a copy of this order be sent to the 
learned Judge with an intimation that we think that the better 
course would be for him to give notice to- the parties and re-open 
the mattter with a view to considering whether the sum of Rs. 100 
for the marriage expenses is insufficient. In form this application 
is rejected. 

A pplicalion rejected 


SHEIKH MUHAMMAD ISMAIL (Applicanz) 
VEFSUS 
WAHIDUDDIN. (Opposite party) * 


Indian Contract Act, section 23—Violation of-—Public policy —Promissory 
noie execuled in consideration of agreement to stifle criminal prosecution 
— Sutt based on, when not maintainable. 

It is against public policy to receive money ora promise to 
receive money in consideration of an agreement to stifle a cri- 
minal prosecution *and therefore a suit on a promissory note, 
executed under such circumstances, is not maintainable. 

CIVIL REVISION from an order of BABU SHEODARSHAN DA- 
YAL, Judge, Small Cause Court of Agra. « 
* Civ. Rev, No. 104 of 1925. 
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Shiam Krishna Dar, for the applicant. 
M. Waliullah, for the opposite party. 
The following judgment was delivered by 


MUKERJI, J.—This revision‘arises out of a suit for recovery of 
money brought ona promissory note, dated the roth of August, 
1923, admittedly executed by the respondent in favour of the plaint- 
iff-applicant. 


The court below has found in effect that the plaintiff was pro- 


‘secuting one Khairatullah for cheating, before cheating was made 


a compoundable offence. The plaintiff, on consideration of the 
respondent giving the promissory note for the sum of Rs. 400, 
withdrew the complaint with the permission of the court. On this 
finding the learned Judge held that the suit on the promissory note 
was not maintainable as it was against public policy to receive money 
or a promise to receive money in consideration of an agreement to 
stifle a criminal prosecution. 


In this Court it has been urged that there is not only the pro- 
missory note but also the additional facts that on three occasions 
the respondent admitted his liability for the debt and on the third 
occasion also sent by money order a sum of Rs. 173 in part pay- 
ment. The point for consideration is whether the subsequent 
acknowledgments of the liability and the part payment take the case 
out of the rule. Mr. Dar has argued that these acknowledgments 
and payment have materially affected the position of the applicant 
and that, therefore, he should succeed. He has however been 
unable to show that the applicant’s civil remedy, if any, against 
Khairatullah has been lost owing to any conduct on the part of 
Wahiduddin, the respondent. The promissory note is dated the 
10th of August, 1923 and it is quite possible that the civil remedy 
against Khairatullah is still open. There is nothing to show that 
Wahiduddin prevented the plaintiff from prosecuting his civil 
remedy against Khairatullah. Further, it appears that parties should 
be taken to have known the legal consequence of the transaction 
and if the plaintiff contented himself with giving up his claim 
against Khairatullah, he must be taken to have known the fact that 
his claim on the promissory note against Wahiduddin was not 
enforcible in a court of law. In any view of the case the judgment 
of the court below seems to have been right. 


It appears that the suit involved two other items, small ones, 
and one of the pleas taken is that the court below has not decided 
the plaintiff’s claim as to those items. It has however been con- 
ceded before me today that no evidence was adduced as to those 
two items. | ° 

The application fails and is hereby’dismissed with costs. - 


A pplication dismissed. 
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PANCHAM LAL AND OTHERS (Defendants) 
. UCFSUS 
MUHAMMAD YAQUB KHAN AND OTHERS (Plaintiffs) * 
Civil Procedure Code, Order 23) rule 1 and section 115—Order permitting 
withdrawal of suit with liberty to file fresh sutt—Formal defect— 
Revision-—Jurisdiction. 

An order permitting the withdrawal of a suit brought on the 
strength of a registered deed of gift, executed by the father of 
the minor plaintiffs on behalf of their mother in theirfavour which 
was proved otherwise than by the examination of a marginai 
witness, is not an order passed without jurisdiction where the 
suit failed merely because the power of attorney in favour of the 
father authorising him to execute the deed of gift had not been 
filed. 

CIVIL REVISION from an order of S. MAITRA ESQ., Additional 
Subordinate Judge of Farrukhabad. 


Narain Prasad Asthana, for the applicants. 
M. N. Ratna, for the opposite parties. 
The following judgment’ was delivered by 


MUKERJI, J.—I do not think I should inerfere in this case, in 
revision. Certain minors brought a suit for recovery of a certain 
property on the strength, of a deed of gift alleged to have been 
executed by their mother, who isesaid to be still alive, in their 
favour. The deed of gift was a registered document. But the 
learned Munsif returned it because a marginal witness had not been 
called to prove it. The executant of the deed was a Mohammedan 
and the registration was enough to give it validity. The document 
had been proved otherwise than by the examination of a marginal 
witness. A further question was whether the father who executed 
the document on behalf of his wife had an authority. There was a 
mutation of names in favour of the minors It was really a question 
of technicality on which the suit of the plaintiffs failed because the 
power of attorney had not been filed. In the circumstances, I am 
not in a position to say that the Judge, in allowing the plaintiffs to 
withdraw their suit, acted without jurisdiction. He may have 
committed an error of judgment and even of that I am not quite 
sure. 

The petition is dismissed with costs. 


Petition dismissed. 
+ Civ. Rev. No. 100 of 1925. 
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MULAI RAI 
UEYSHS: 
_EMPEROR.* 


Penal Code, section 190—Injury, within “the meaning of - What does not 
amount to— Threat of inststution of suit for declaration of right- against 
` Mas, e person objecting to ti. 

‘The -threat of the institution of a civil suit for a mere declara- ~ 
tion of right against any person who was objecting to that right 
cannot be said to be a harm illegally,caused in body, mind, 
reputation o1 property within the meaning of section rgo of the 
Penal Code. 

CRIMINAL REVISION from an order‘of BABU RAM CHANDRA 
SAKSENA, Sessions Judge of Benares. 


Peary Lal Banerji, for the applicant. 
M Waliullah (Assistant Government ‘Advocate), for the Crown. 
_ The following judgment was-delivered by 


SULAIMAN, J.—This is a criminal revision from an order 
convicting the accused under section 190 Of the Indian Penal Code 
and sentencing him to a fine of Rs. 55. 


The applicant is the Mukhtar-am of Mst. Daulat Kunwar who 
had constructed a temple inside her house, installed idols therein 
and performed puja by sounding coches in the evening. The 
Mohammedans of the Mohalla objected to this and approached the 
District Magistrate who deputed a Joint Magistrate to inspect the 
locality. The learned Magistrate being satisfied that there was 
an apprehension of some dispute, passed an order under section 
144 of the Code of Criminal Procedure, on the 4th of February, 
1925, directing Mst. Daulat Kunwar to keep all the doors of the 
room in which the idols were kept closed and bolted, and to 
abstain from making any musical or other noise during a short 
period. After this the District Magistrate must have been trying 
to get the matter settled amicably if possible. On the 25th of 
February, 1925 a large number of notices including one to 
Hafizullah were sent out by the applicant under the name of Mst. 
Daulat Kunwar As the notice to Hafizullah is the real, basis 
of this prosecution, it 1s necessary to set forth its terms in some 
detail. Its purport was as follows :—“ You along with others 
drew the attention of the District Magistrate and got him to depute 
the Joint Magistrate to inspect the locality and convicted him that 
there was a fear of religious dispute which induced him to pass 
an order under section 144 of the Code of Criminal Procedure. 
You are, therefore, given this notice that within one week of 
this date you should in writing express your dissociation from the 

Cr, Rev. No. 592 of 1925. 
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said acts and give it in writing that you have no connection or 
concern with those acts and that you do not desire to interfere 
with the worship which I perform ın accordance with Hindu 
dharantsasivas. If you fail to do go, then you also will be implead- 
ed in the array of the defendants in the civil suit which I ‘am 
about to bring”. The courts below have held that the threat 
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contained in the mn amounted to a threat of injury to a -person %#/#a%, J. 


for a purpose of inducing: that person to refrain or desist from 
making a legal application for protection against any injury to any 
public servant legally empowered as such to give such protection. 
The view taken by the courts below is that the real intention of 
the accused was to make the complainant desist from approaching 
the District Magistrate any further. Perhaps it would be best 
to quote the words of the appellate court itself. “The notice in 
question goes beyond the legitimate requirements of the case, and 
reading the entire notice and considering other circumstances 
attending the matter in dispute, the impression which one gets is 
that the notice was by way of a threat of a civil suit against the 
person to whom the notice was addressed by which ıt was intended 
that he should refrain from approaching the District Magistrate 
about the matter and to seek his protection.” 


When the alleged threat of injury is contained in a written 
notice it is very doubtful how far the courts are entitled to go out- 
side the language of that notice in order to infer an intention which 
does not ‘appear from that writing. The notice does not ask the 
addressee to refrain from approaching the District Magistrate any 
longer. Nor does it refer to any pending dispute. The courts 
below however have taken the true intention to have been to make 
the complainant refrain from approaching the magisterial authorities. 
Assuming for the sake of argument that it was open to the courts 
below to infer this intention, the question still remains whether the 
threat of the institution of a civil suit is an injury within the 
meaning of section 190 of the Indian Penal Code. 


It is noteworthy that the addressee was called upon to make 
three statements in writing: (1) dissociating himself from the 
previous acts, (2) stating that he had no concern or connection 
with them and (3) expressing his desire not to interfere with 
the worship Unless the addressee had on the previous occasion 
made an objection to the worship or taken any part in approaching 
the authorities or unless he was denying her right to perform the 
worship, Mst Daulat Kunwar would have no cause of action for 
maintaining a civil suit against him - Before therefore the addressee 
was to be impleaded in a civil suit recklessly it was essential to 
know for certain whethér there was any cause of action against 
him. The notice mentions fn express terms that if he does not 
comply with the ‘request of Mst Daulat Kunwar, he would be 


impleaded in the civil suit. à 
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The non-compliance with the request contained in the notice 
would have involved Hafizullah being impleaded in the suit. Does 
the institution of a civil suit against a person amount to an injury 
within the meaning of section 190? The word ‘ injury’ has been 
défined_in section 44 of the Indian Penal Code as denoting any 
harm whatever illegally causéd to any person ın body, mind, 
reputatiin or property. Mst. Daulat Kunwar had a right to 
bring a -civil suit for a declaration of her right to maintain the 
temple and pérform the worship. Whether she would ultimately 
succeed or-not is quite a different matter, but she had a right to 
maintain a suit against any person who was objecting to her right. 
Can the-institution of a civil suit against a person who ‘was so 
objecting be called a harm illegally caused? The recourse to a 
civil court cannot amount to causing an illegal harm. Under certain 
circumstances a false complaint against a person may, be an illegally 
caused harm. It may also be possible to conceive of cases where 
a totally false suit, vexatious and frivolous in its nature intended 
to harass a person, may amount tô a harm illegally caused. But 
in this particular case the institution of a civil suit for a mere 
declaration of right against any person who was objecting to that 
right cannot be said to be a harm illegally caused in body, mind, 
reputation or property. The complainant Hafizullah was examined 
in this case and from his evidence it appears that he himself had 
done nothing in particular before the order under section 144 was 
passed. He has stated that he became surprised as to how notice 
was served on him. He had no acquaintance with Mst. Daulat 
Kunwar. He had never complained about the temple and never 
wanted before nor did want then to do anything against the 
Musammat’s temple. He had not asked any one to do anything in 
respect of the notice he had received and he said that he did not 
réply to the notice as he thought that the notice had been sent to 
him by mistake. These statements make it quite clear that there 
was nothing personal in sending the notice to Hafizullah. The 
accused’s version that the object was to ascertain whether Hafizullah 
was objecting’ to her right in order to make up one’s mind whether 
or not he should be impleaded in the civil suit, appears to be not 
unfounded. I accordingly allow this revision and setting aside the 
conviction and the sentence, acquit the accused of the charge and 
direct that the fine, if paid, be refunded. 

Revision allowed. 
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A 

Criminal Procedure Code, section 110——Trial under—Holding of indepen SULAIMAN,J. » 
dent enguiry—Duty of Magistrate— When accused Uola not be ato 
down on-agreeme to furnish security. 





In principle there is no distinction between trials under section 

107 and trials under seclion 110 of the Criminal Procedure Code. 

~ ` In either case it is the duty of the magistrate to hold an enquiry 

and not to bind an accused merely because he agrees to furnish 

security. Emperor v. Mul Chand, I. L. R., 37 All, 30, Chandra 

Shekhar v. Empcror, 54 In. Cas., 411 and J/agdat Tewari v. 

Emperor, 54 In. Cas., 784, followed. : 

Where the sessions Judge, on an appeal, made against an, 

order under Section 110, treated the expressed readiness of the 

accused to furnish security as a plea of guilty and declined to 

decide the appeal on the merits, Aedd, that the procedure was 
irregular and the Sessions Judge ought to have heard the appeal. 
CRIMINAL REVISION from an order of G. C. BADHWAR ESQ., 

Sessions Judge of Aligarh. 


Saila Nath Mukerji, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


SULAIMAN, J.—This is acriminal revision from an order dis- Sulaman, J. 
missing an appeal in section 110 case. The accused along with 
several other persons was tried under section 110 of the Code of 
Criminal Procedure After the evidence of a number of prosecu- 
tion witnesses including civil and military officers had been recorded, 
the accused was asked by the Magistrate why he should not be 
bound down The reply of the accused was ‘I have no objection. 
I shall furnish security. I haye never been convicted before. I 
shall produce no defence evidence. I have no witnesses’. The 
Magistrate however examined more witnesses and did not take the 
statement to be a plea of guilty. He held on the evidence that a 
good case had been made out for an order under that section. 


The accused appealed tothe Sessions Judge. The learned 
Sessions Judge dealing with the case of this particular applicant 
remarked as follows :—“‘There is no force in the appeal of Ram 
Charan, Yadram and Bhabhuti inasmuch as all three of them 
expressed their willingness to furnish security for their good 
behaviour and produéed no defence This was tantamount toa 
plea of guilty after evidence ‘of several witnesses had been recorded 
against the appellants. I dismiss the appeal of these three men”. 

* Crim. Rev. No. 661-0f 1985. j 
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It is apparent that the learned Judge having come to the conclusion 
that the statement of the accused persons amounted toa plea of 
guilty did not consider the appeal on its merits and did not examine 
the prosecution evidence and come to an independent conclusion of 
of his own. The question raised: in this revision is that the learned 
Judge was in error in treating: the willingness of the accused to 
furnish security as amounting to a plea of guilty 


„In cases arising under section 107, Criminal Procedure Code, it 
has-been held times without number that the magistrate should hold 
an indepérdent enquiry and should not act on the mere readiness of 
the accused ‘to furnish security. I may only refer to the cases of 
Emperor y. Mul Chand ('), Chandra Shekhar w. Emperor (7) and 
Jagdai Tewari v. Emperor (°). In principle there is no distinction 
between trials under section 107 and trials under section rro In 
either case it is the duty of the magistrate to hold an enquiry and 
not to bind an accused person merely because he agrees to furnish 
security. 

I find, however, that the magistrate did hold an enquiry and 
did record evidence. All that has happened is that the appeal of 
the accused applicant has not been considered on its merits by the 
learned Sessions Judge. I cannot, therefore, interfere with the 
order of the trying magistrate but setting aside the order passed 
on appeal direct that the case be sent back to the court of the 
learned Sessions Judge of Aligarh in order that it be restored to its 
original number on the file and be disposed of according to law. 


Application allowed. 


(1) I, Le R ; 37 AlL, 30 2 (2) 54 Tud. Cas., 411. 
(3) 54 Ind. Cas., 784. 


SHANKER 
VETSUS 


EMPEROR.* 


Criminal Procedure Code, section 367 — Provisions of— Complicated cases 
containing questions of law and fact—-Brief judgment by appellate 
court— When not in accordance with law— Pilea of guilty by one of 
the accused— Conviction, question of —Section 271, sub-section(2)—Cour?’s 
auly under. 

A judgment of a criminal appellate court ought to contain 
particulars so as to satisfy the revisional court that the case has 
been examined from every aspect. 


In simple cases, where the facts are clear, no further reason 
than that “the evidence 1S accepted”? by the Judge may be strictly 
required. In complicated cases, however, specially where there 
x Çr. Rey. No. 550 of 1925. 


4 


VOL, XXIV] _ HIGH COURT 319 


are more than one question, both of law and fact, arising, a 
mere statement of this kind is unsatisfactory though not illegal 
‘within the meaning of section 367 of the Criminal Procedure 
Code. Kanhai Singh v. King-Emperor, 10 A. L. J. R., 435 and 
Queen-Empress v. Pandeh Bhat, 1. L. R., 19 All., 506, referred Ù. 


Under section 271, sub-section (2) all that is incumbent-on the 








court is to record a pleg of guilty. Itis not obligatory on the Sulaiman, J. ) 


court to convict the accused thereon. 


Where one of the accused pleaded guilty before the Sessions 
Judge and there was also a previous confession of his both under 
section 164 and before the Committing Magistrate“ which was 
damaging to his co-accused, but the Judge withoul giving any 
reason, did not choose to convict him on his own plea, /eld, that 
although the Judge’s procedure was not in contravention of sub- 
section (2) of section 271, it would have been more satisfactory 
and proper if the Judge had convicted the accused on his own 
plea of guilty. 

Queen- Empress v. Pirbhu, I. L. R., 17 All., 524, Amperor v. 
Kheoraj, I. L. R., 30 All, 540 and Queen- Empress v, Paltu, I. L. 
R., 23 All., 53, referred to. 


CRIMINAL REVISION from an order of H. J. COLLISTER ESQ, 
Sessions Judge of Farrukhabad. 


M. H. Faruqi, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following udpaneat was delivered by 


SULAIMAN, J —This is an application in revision from an order Sulaman, J. 


dismissing the appeal of the accused and upholding his conviction 
and sentence under section 454, Indian: Penal Code. The judgment 
of the appellate court is as follows :—‘ The case has been carefully 
tried, and after examining the evidence I am fully satisfied that- 
Shanker appellant took part in the burglary. The appeal is dis- 
missed”. This judgment, with the exception of giving a revisional 
court an idea that the accused was charged with an offence of 
burglary, does not show anything more. The first point taken in 
revision is that this judgment is not in accordance with law inas- 
much as it does not comply with the provisions of section 367, 
Criminal Procedure Code. That section requires that a judgment 
shall contain the point for determination, the decision thereon and 
the reasons for the decision The dismissal of the appeal was not 
a summary one under section 421 to which case section 367 would 
not have applied. The dismissal was after it had been admitted 
under section 422. Section 424 then made the provisions of section 
367 applicable. i 

The question whether the expression ‘I am satisfied that the 
accused took part in the offence’ amounts to giving reasons for 
the decigion, is a difficult question to answer in the abstract. It is 
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obvious that in simple cases where the facts are clear no further 
reason than that the evidence is accepted by the Judge may be 
strictly required. In complicated cases, however, specially when 
there are more than one question, both of law and fact, arising, a 
mere statement of this kind will have to be accepted with difficulty 
as amounting to a reason for the dismissal of the appeal. 


In the present case the accused wa$ put on his trial along with 
three other co-accused persons. He had not been named in the 
first information report and he was not arrested till a week after. 
The evidence’ against him consisted mainly of the confession of a 
co-accused Khairati who had pleaded guilty and the retracted con- 
fession of another co-accused Sita Ram. There were other witnesses 
also who deposed to having seen him at particular places near 
about the house where the burglary was committed and in fact one 
of the witnesses deposed to having seen him on the roof of a house 
in that lane. There was also the evidertce of one goldsmith that 
the accused after the burglary had gone to him to sell certain 
ornaments which were similar in appearance to certain articles dis- 
covered from the custody of the confessing accused and produced 
in court. As against this evidence the accused produced no less 
than II witnesses and his defence was four-fold. In the first place, 
he proved that two or three weeks before his arrest he had been 
beaten by some of the constables of his police circle against whom 
he had complained to the Superintendent of Police and then 
ultimately filed a complaint in the criminal court which was then 
sub judice. He produced medical evidence to show the injuries on 
his person, and it was suggested on his behalf that the police 
officers had got him implicated in order to handicap him in the 
prosecution of his case and in order to have a revenge on him. He 
next tried to prove his enmity with Bhajja master who he suggested 


. had helped the police in incriminating him. In the third place, he 


led evidence to establish his a/s6z, and, in the fourth place, he led 
evidence to show that the prosecution story that he was an associate 
of the other co-accused was untrue. The learned Assistant Sessions 
Judge discussed the evidence in great detail and examined it care- 
fully. He has devoted several type-written pages to the case for 
and against the accused. There was a further legal question as to 
whether when Khairati on the charge being read over to him had 
pleaded guilty the learned Assistant-Sessions Judge acted properly 
in not convicting him there and then but continuing a joint trial 
and using his previous confession as evidence against Shanker also 
In the memorandum of appeal filed before the learned Sessions 
Judge no less than eight grounds were taken. Having regard to all 
these circumstances it does appear that the judgment passed in 
appeal is, to say the least, unsatisfactary. Judgment of an appellate 
court ought to contain ‘particulars so as to satisfy the revisional 
court that the case has been examined from every aspect. 

- My attention has Ween drawn by the learned advocate for the 


VOL. XXIV] HIGH COURT tus 32T 
applicant to the case of Kanai Singh vw. King-Emperor (`) 
where a learned Judge of this Court held that a brief judgment of 
this kind was illegal. That was a judgment passed in a connected 
case and fuller facts were mentioned in the other case. There 
were also notes of arguments attdched. But that however is a 
single-Judge case and I am not stire whether the attention of, the 
learned Judge was drawn fo an earlier Full Bench case of this 
Court, Queen-Empress v. Pandeh Bhat (*). In this Full Bench case 
all that the Sessions Judge had remarked as regards the conviction 
was ‘I have perused the record and see no cause.for interference 
with the finding of the District Magistrate’. The Full Bench came 
to the conclusion that this was in compliance with the letter of 
section 367. Iam, therefore, constrained to hold that the judg- 
ment before me can also not be said to be illegal. But the learned 
Judges constituting the Full Bench strongly discouraged such judg- 
ments and hoped that Sessions Judges in these provinces would in 
criminal appeals, which raised complicated questions of fact and 
law, write fuller judgments dealing with such questions. I also 
cannot refrain from deprecating judgments of the type before me. 


The next point urged on behalf of the applicant is that the con- 
fession of Khairati was inadmissible. When the charge was read 
over to Khairati, he at once pleaded guilty and admitted the facts 
implicating himself. I agree that it would have been more satisfac- 
tory and proper if the learned Assistant Sessions Judge had con- 
victed Khairati on his own plea of guilty particularly as there was 
a previous confession of his both under section 164 and before the 
Committing Magistrate. No reasons were given why this plea of 
guilty was not accepted. Nor does it appear that there existed any 
good reason. At the same time under section 271, sub-section (2) 
all that is incumbent on the court is to record his plea of guilty. It 
ig not obligatory on the court to convict him thereon. . The con 
viction on a plea of guilty is discretionary. If therefore the learned 
Assistant Sessions Judge did not choose to convict Khairati on his 
own plea of guilty, it would be difficult to say that his procedure 
was in contravention of that sub-section’ The learned advocate 
for the applicant has relied on a passage in the Commentary on the 
Indian Evidence Act by Messrs. Woodroffe and Ameer Ali under 
section %0, where the learned authors have remarked: “ When one 
of several prisoners pleads guilty, the proper course for the court 
before whom athe trial of the others is pending is to sentence him 
and either to‘put him aside or to remove him from the dock and 
call him as a witness, but it is improper to leave him in the dock 
unconvicted merely to' see what the evidence will show ”. This 
view is based on certain judgments of the Madras High Court. So 
far as the cases of this High Court are concerned, they are to the 
effect that where the court accepts the plea of guilty and convicts 


(1) [1912] 10 A. L. J. Rọ, 435. 
(2) L L. R, 19 All, 506, ẹ j 
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CRIMINAL the accused on his plea of guilty, his confession should not be 
wee used as evidence against his co-accused because he ceases to be tried 
— jointly along with them The case of Queen-Empress v. Pirbhu (C) 

SHANKER was a case where a learrted Sessions Judge had convicted Pirbhu 

eee cons Singh and Kishna om their plea of. guilty, as appears from the 

oe original paper book sent for by me. Similarly in the case of Emperor 
pein JT- y. Kheoraj (?) Chidda had been actualiy convicted by the Judge 

Ka on his plea of guilty though this conviction was deferred till the 

conclusion of the trial. It was pointed out by HENDERSON, J., in 
the case of Queen-Empress v. Paltu (*), that ‘if the court does not 
convict an accused person on his plea of guilty, his trial does not 
terminate with his plea and therefore a confession by him may be 
taken into consideration under section 30 of the Indian Evidence 
Act as against any other person who had been jointly tried with 
him of the same offence’. At the same time one cannot lose sight 
of the fact that if Khairati, whose confession is very damaging to 
the applicant, had been convicted on his plea of guilty and had then 
been produced as a witness for the prosecution, the accused would 
have had ample opportunity to cross-examine him ‘of which he 

i has been deprived by the procedure adopted by the learned Assist- 
ant ‘Sessions Judge. 


\ 





As regards the confession of Sita Ram I have already remarked 


that it was a retracted confession. When Sita Ram was questioned >` < 


by the Judge about his previous statement, he alleged that it had 
been made under coercion and threat by the police. With regard 
, to the implication of Shanker he stated that the second officer took 
him aside and said that he should name Shanker as the man who 
had given him the ornaments, that when he refused to do s0 the 
Sub-Inspector then assured him that he would get him off if he 
were to state that he had received the ornaments from Shanker and 
that the Sub-Inspector threatened him that if he did not do as _ 
directed he would take him to the thana and torture him and have 
N him beaten with a broom-stick by some sweeper in an insulting 
` manner, and that therefore out of fear he agreed to implicate 
Shanker. The learned Sessions Judge’s judgment does not indicate 
how far he has been influenced by the retracted confession of Sita 
Ram. There can be no question as to the admussibility of Sita 
Ram’s statement. The only doubt that there could be would be 
as to its weight. : 


Having regard to these circumstances I am of opinion that the 
disposal of the appeal of the accused has not been satisfactory. But 
as the accused has’ already been in jail for nearly seven months, it: 
would be unfair to set aside the conviction and order a retrial He 
has had no previous conviction for any offence under Chapters 12 
and 17 of the Indian Penal Code. .After some hesitation I have 


(1) ILL. R., 17 All, 524 (2) I. L. Ry, P All, 540, 
ô - {3) T: Li By 23 Alls, 53. 
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come to the conclusion that the best order to pass in this case is to CRIMINAL 
uphold his conviction on the other materials on the record, but to 1025 
reduce his sentence to the period already undergone and set aside — 
the sentence ot fine. The accused will be released forthwith and SHANKER 
the fine, if paid, will be refunded . Enpero 
` l A pplication allowed. 
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THE ALLAHABAD BANK Lp., BAREILLY (Dectee-koider) CW 


VEFSUS 1925 
‘ BHAGWAN DAS JOHARI AND OTHERS (Judgment-debtors) * December, 11 


Provincial Insolvency let, section 28—Hindu father declared insolvent DALAL, J 
under— Decree passed ageinsi fither and his gons prior to adjudication Boys. Tr 
— Sons’ interest in joint family property — Not vested in recetver—xe 
cution of decree—Proper procedure. 

e- The insolvency of a Hindu father does not vest the interest of 
the sons in the joint family property in the ‘receiver. Whatever: 
interest the sons may have in the property are available toa 
decree-holder to satisfy his decree which was specifically passed 
against the sons as wel] as against the father prior to his -adjudi- 
cation, and the proper procedure in such a case is to carry out 
execution proceedings in combination with the receiver so that 
the entire property may be sold at the same time. Sef Narain 
y. Behari Lal, 23 A. L. J. R., 85 (P.C.), followed. 

EXECUTION FIRST- APPEAL from a decree of BABU C. DEB 

BANERJI, Subordinate Judge of Bareilly. 

Katilas Nath Katju, for the appellant. 

B. Malik (for Surendro Nath Sen), {for the respondents, 

The? judgment of the Court was delivered by 

DALAL, J.—This is an appeal by a decree-holder, the Allahabad Dalas /. 

Bank Ld., Bareilly, against an order of the Subordinate Judge ` 

of Bareilly, dated the 24th of February, 1925. The order does not 

contain the facts of the case which must therefore be narrated 
here. The decree-holder had obtained a decree against one Banke 

Lal and his four sons on the 31st of January, 1924. An application 

for execution. was presented on the 8th of May, 1924 and the pro- 

perty of the whole family’ was attached and proceedings were 
being taken for sale of the property. Before a sale took place, 
- Banke Lal alone was adjudged an insolvent by the insolvency court 
which appointed a receiver for his property. His property there- 

upon vested in the receiver. On the 7th of December, 1924, 

subsequent to the insolvency. proceedings, the pleader for the Bank 

requested the lower court that the father’s one-fifth share may be, 
released and only four-fifths of the attached property may be sold. 
* E.F. A. No, 205 of 1985. = 
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The court passed an order accordingly. On the 26th of January, 
1925, two sons of Banke Lal applied that the entire property of the 
family may be sold by the receiver appointed by the insolvency 
court There was no suggestion that the entire property had vested 
in the receiver upon an.adjudication in favour {f tather. On this 
application the lower court passed an order with the terms of which 
we do not agree. The learned Suberdinate Judge directed that 
copies of the application and of the order of the court may be sent 
to the receiver in insolvency to take steps accordingly and to act 
as if the entire family property were the assets of the insolvent. 
This order was not justified because on an adjudication of a Hindu 
father as an insolvent under the Insolvency Act the joint property 
of the family does not.at once vest in the assignee Their Lord-. 
ships enunciated this propositivn of law in the case of Sat Narain y. 


- Behari Lal (*) where the terms construed were those of the 


Presidency Towns Insolvency Act (No III of 1909). The term 
‘property ’ 1s defined in the Provincial Insolvency Act in the same 
words. (Section 2 (g) of Act No. V of 1920). That pronounce- 
ment of their Lordships will, therefore, cover the present case also. > 


On the 6th of February, 1925, the receiver of the insolvency 
court, Babu, Johri, applied that he may be permitted to carry out 
the sale of the entire family property and on this application the 
lower court ordered that sale proceedings through the Amin and 
the Collector shall be stopped and that the whole property shall be 
sold by the receiver in whom, according to the court, the entire 
property had vested. The decree-holder was informed of this order. 
Eighteen days later, on the 24th February, the learned Judge ordered 
the execution case to be struck off. This is the order under appeal. 
It isin the following terms:—‘“ Banke Lal judgment-debtor has 
been declared an insolvent. His property together with the whole 
of the family property will be sold through the receiver”. 


The mere words of this order as quoted above are not objection- 
able as the lower court would be well advised to have the sale of 
the sons’ interest and of the father’s interest in the joint family 
property carried out by the same agency. -The previous orders of 
the lower court however indicate that according to its opinion all 
the assets have vested in the receiver. Such a finding will obvious- 
ly be prejudicial to the decree-holder because, if the assets are all 


‘vested in the receiver, the’ other creditors will claim rateable shares 


in the shares of the sons in the joint family property and so far 
that portion of the property of the sons will not be available to the 
decree-holder appellant. 

We set aside the order of the 24th of February, 1925 and direct 
the lower court to proceed according to aw We have already 
indicated that the insolvency of the father does not vest the interest 
of the sons in the joint family property in the receiver. Whatever 

, (1) gl to25] 23 A.L J. Rọ 85 
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interest the sons may have in the property will be available to the 
décree-holder appellant to satisfy his decree of the 31st of January, 
1924, which was specifically against the sons as well as against the 
father. We think that the proper procedure in the case would be 
to carry out execution proceedings in combination with the receiver 
in insolvency and arrange so that the entire property both of the 
father and of the sons may be sold at the same time. It appears 
that part of the immovable property is house property which could 
be sold by the lower court directly and part is revenue paying 
property which will have to be sold through the Collector of the 
district. There ought to be no difficulty about the sale of the shares 
of the sons in the house property being carried out at the same 
time that the share of the father is sold The lower court may 
appoint the receiver in insolvency sale officer for the house property 
and when the property is sold the receiver under the direction of 
the lower court and independently of the insolvency court will de- 
posit four-fifths of the sale amount in the lower court for the benefit 
of the decree-holder appellant. There will be some difficulty in 
selling the share of the sons in the revenue paying property. along 
with the share of the father. It may be found possible by the 
lower court to advise the Collector at the time of the sale that the 
sale by him may take place at the same time that the father’s share 
is sold. If any other arrangement of joint sale suggests itself to 
the lower court and is acceptable to the parties, it may be adopted. 


The respondents were not represented to-day and the appeal was 
heard ex parte. The appellant shall receive his costs here. 
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JAGRUP SINGH (Platuniif ) i 
VEFSUS 
INDRASAN PANDE AND OTHERS (Defendants) .* 
Agra Preemption Act (XI of 1922), section 12, sub-section (3}— Provisions of 
— Several persons of same class claiming pre-emption—Vendec, position of. 
In a case where there ale more persons than one of the same 
class claiming pre-emption,, the vendee is a person claiming 
pie-emption within the meaning of section 12, sub-section (3) of 
the new Pre-empltion Act. J/shwar Dat Upadhiya v. Mahesh Dai 
Upadhiya, 23 A. L. J. R., 862, followed. ` 
SECOND APPEAL from a decree of BABU KRISHNA DAs, Addi- 
tional Subordinate Judge of Azamgarh, confirming a- decree of 
PANDIT KANSTUBHA NAND JOSHI, Munsif of Muhammadabad 
Gohna. Š i 
Peary Lal Banerji, for the appellant 
Surendro Nath Sen, for the respondents. 
* S.A. No. 1628 of 1924, 


CIVIL 


1925 
THE 
ALLAHABAD 
BANK LD. 
BAREILLY 


v. = 
BHAGWAN 
DAS JOHARI 





Dalal, J. 


CIVIL 


Q 
1925 





December, II 





WALSH, J. ` 
KANHAIYA 
LAL, J. 


CIVIL 


e te 


1925 


JAGRUP 


a. SINGH . 


KA oy LZ. 
“IN DRASAN 
PANDE 





Walsh, J. 


a 


326 | HIGH COURT [a L. J. R. 


The judgment of the Court was delivered by 


WALSH, J.—This appeal raises a simple question of law on the 
construction of section 12, sub-section (3) of the new Pre-emption 
Act. That question is this. The sub-section providing that in a case 

‘“ where there are more persons than one of the same class claiming 
pre-emption ”, is the vendee, or proposed vendee, or contemplated 
vendee, or intended vendee, a person ‘claiming pre-emption within 
the meaning of the section In the case of /shwar Dat Upadhiya y. 
Mahesh Dat Upadhtya (*) a Division Bench of this Court, including 
one member of the Court now sitting, has decided that question in 
the affirmative. Nothing is more important in connection witb this 
question and with the new Act than that the decisions of this Court 
should be consistent, and, unless there were some very strong reasons 
compelling us to take a different view, we should prefer to follow 
the view taken in the case just cited. In that case, for some reason, 
the respondents were unrepresented, and it might be said that that 
fact, to some extent, detracts from the authority of the decision 
because the appeal was allowed in their absence. But in this case 
the respondents have had the advantage of Dr. Sen to represent 
them and we do not think that anything could be said on behalf of 
the other view which has not already been said. We agree with 
the decision, however, on this further ground. The ordinary mean- 
ing of “to preempt” is to purchase in preference to others, that 
is to say, even of the whole world, and pre-emption is the effect of . 
the purchase. The vendee, if he is sucoesscul i in the end over other 
competitors, does in fact pre-empt and is, therefore, properly spoken 
of as a person claiming pre-emption. It has been pointed out to us 
on behalf of the appellant that whereas “the right of pre-emption ’’ 
is spoken of in other parts of the Act, in this particular sub-section 
the word used with reference to what is being claimed is simply 
pre-emption. We are further of opinion that this interpretation 
satisfies another test, namely, the true construction of section 10 
where it is quite obvious that the expression ‘ equal’ or ‘ inferior ’ 
right of pre-emption is used with reference to the yendee. We can 
understand how it was that the courts below came to the decision 
they did. The authority to which we have referred had not then 
been reported. It has been found that the plaintiff is related to 
one of the vendors and the husband of the other vendor within -four 
degrees. The zwaytb-ul-are filed shows that the property in question 
was obtained by one of the vendors and the husband of the other 


“vendor from their fathers respectively, who were own brothers. The 


appeal must be allowed and the suit decreed subject to, the condition 
that the plaintiff is required to pay Rs. 1,320, on account of the 
gale consideration, found by the courts below, within two months 
from this date. Ifsuch payment is made, he will get his costs here 
and hitherto from the defendant-vendee. If he fails+to pay, his suit 
shall stand dismissed with costs here and below. 
Appeal allowed. ` 
(1) —_ 23 AL. J, R., 862. i 
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Criminal Procedure Code, seckions 120 and 123—Prowmsions of — Security 


bonds— Case transferred subsequently— Sureties’ liability, question of-- 
Magistrate's power to postpone date from which security should take effect. 
The terms of a security bond given in form No. 42 of the fifth 
schedule of the Criminal Procedure Code are wide enough to 
include the successor of the court in which the case originally 
was. a 
A Magistrate has power under section 120 of the Code to post- 
pone the date from which the security should take effect, z.z., to 
give the accused time within which to furnish it, and until it is 
seen whether the accused could give the security or an ordei 
would have to be passed 1eferring the case for the final orders 
of the Sessions Judge under section-123, it cannot be said that 
the proceedings in the Magistrate’s Court had finaliy terminated 
so as to put an end to the liability of the sureties who were 
responsible for the accused’s attendance. 
CRIMINAL REVISION from an order of V. E. G. Hussey ESQ., 
Sessions Judge of Meerut. 


G. W. Dillon, for the applicant. 
M. Waliullah (Assistant Government Advocate, for the Crown.) 
The following judgment was delivered by 


DANIELS, J.—This is an application in revision in a case in which 
security bonds have been ordered to be verified under section 514 
of the Code of Criminal Procedure. Two points of law are raised:— 


(1) That the bonds were given for attendance in the court of 
the Cantonment Magistrate and that the liabilities of the sureties 
came to an end when the case was transferred to another court. 


(2) That on 22nd September the Magistrate passed an order 
directing the accused in the case to give security for three years 
but allowed him ten days’ time up to 3rd October to file the 
security. It was on this latter date that he absconded. The 
applicant contends that his liability came to an end on 22nd 
September. 


Owing to a change.in the law the court of the Cantonment 
Magistrate ceased to exist in March 1924; and it appears from the 
Magistrate’s order that all cases from that court were transferred 
to the court of B. Jai Narain, Special Magistrate. In my opinion 
the terms of the security bond given in form No. 42 of the fifth 
schedule ta the Griminal Procedure Code are wide enough to include 

* Cr. Rey. No, 476 of 1925. 
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the successor of the court in which the case originally was Any 
other view of the law would produce most inconvenient results, 
since if an accused were on bail when a case was transferred, it 
would in every case be necessary before transferring the case to 
order his arrest or to require him to give fresh sureties. 


As regards the second point, the terms of the bond include not 
only an inquiry before the Magistratesbut also dates fixed in the 
sessions court if the case goes to that court. In this casé the 
Magistrate could order the accused to give security for three years, 
but if the security was not given it was not jn his power finally to 
dispose of the case. Final orders under section 123 of the Code 
could only be passed by the Sessions Judge. The Magistrate had 
power under section 120 of the Code to postpone the date from 
which the security should take effect, z.e., to give the accused time 
within which to furnish it. Until it was seen whether the accused 
could give the security oran order would have to be passed referr- 
ing the case for the final orders of the Sessions Judge, it cannot be 
said that the proceedings in the Magistrate’s court had finally 
terminated so as to put an end to the liability of the sureties who 
were responsible for the accused’s attendance. I find, therefore, that 
the orders of the courts below are correct, and I dismiss this 


. application: 


Application dismissed. 


- 


GANGA DHAR, BAI] NATH (Opfostte-party) 
: VEVSUS 
BOMBAY, BARODA: AND CENTRAL INDIA RAILWAY 
- (Applicant) .* 
Provincial Small Cause Court Act, section 17— Provisions of—Substantial 
compliance with— What constitutes. 


Where an application to set aside an ex parte deciee was pre- 
sented on the last day of limitation and it was accompanied by the 
money payable under section 17 of the Provincial Small Cause 
Court Act, but owing to the rules in force in the local treasury. 
the money could not be deposited till next day, Ae/d, that there 
was a substantial compliance with section 17 of the Act. 

CIVIL REVISION from an order of PANDIT VISHNU RAM 
MEHTA, Additional Judge, Small Cause Court of Cawnpore. 


N. C. Vaish, for the applicant. 
-The opposite party was not represented. 
The following judgment was delivered by 


DANIELS, J.—This is a revision under section 25 of the 
Provincial Small Cause Court Act. The question raised is whether 


*,Civ. Rev. No. 121 of 1925. 
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there was a sufficient compliance with the section 17 of that Act 
in presenting an application to set aside an ea parte decree. The 
application was presented on the last day of limitation at about 
3 o'clock. It would appear from the judgment of the court below 
that it was accompanied by a tender of the amount payable under 
section 17 .but as no payments are passed by the treasury after 12 
o'clock in the day, the tender was not .returned to the applicant 
or the money actually deposited in the treasury till the following 
day. J agree with the court below that this was a substantial 
compliance with the provisions of section 17. The applicant did 
everything that was possible for him to deposit the money at the 
time of -presenting the application, and it was only owing to the 
particular rules in force of the local treasury that it could not be 
deposited till next day. The principle of the ruling Munna Lal v 
Radha Kishan (') relied on by the court below is applicable.’ I 
accordingly dismiss the revision but without costs as the respondent 
is unrepresented. 

Revision dismissed. 

(1) [1915] 13 A. L. J. R., 793. : 


CHAMPA DEVI AND ANOTHER 
VEFSUS * 
PIRBHU LAL AND OTHERS.* 


Penal Code, section 500— Complaint of defamation under — Dismissed under 
section 203, Crinunal Procedure Code — Further enquiry — When should 
be held—No definite finding that imputation madc in good faith— Civil 
and criminal liability — Difference between. 


Where an application for further inquiry into a complaint of 
defamation which had-been dismissed under section 203 of the 
Criminal Procedure Code was disallowed by the Sessions Judge 
on the brọad ground that the defamatory imputation made by the 
accused in a written statement in answer to actiminal prosecution 
was privileged and that even if the privilege was not absolute, 
it covered the case because the imputation was made for the pio- 
tection of the interests of the persons making it, but there was 
no clear finding that the imputation was made in good faith 
within the meaning of the ninth exception to section 490, held, 
that the High Court could interfere and that further enquiry 
ought to be made into the complaint. 

Civil liability is to be determined by the principles of English 
law but criminaleliability is governed by the provisions of:the 
Penal Code and by thosee provisions alone. Jsuri Prasad Singh 
v. Umrao Singh, I. L. R., 22 All., 234, Emperor v. Ganga Prasad 
I. L. R, 29 Al., 685 and Sash Chandra Chakravarti vy, Ram 

* Cr. Rev. No. 648 of 192%. 
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Doyal De, I. L. R., 48 Cal., 388, followed. Ln re P. Venkata 
Reddy, 1. ie R., 36 Mad., 216, referred fo. 


CRIMINAL REVISION fon an order of R. L. YORKE ESQ., 
Sessions Judge of Bulandshahr. , 


Nehal Chand, for the applicants. ` ; 

Saila Nath Mukerji and Jat Kishen Lal, for the opposite 
parties. | 

The following judgment was ‘delivered by 


DANIELS, J —This is an ‘application i in revisionasking for further 
inquiry into a complaint of defamation under section 500 of the 
Indian Penal Code which has been dismissed under section 203 of 
the Code of Criminal Procedure. An application was made to the 


‘Sessions Judge who has rejected it. One Musammat Champa Devi 


filed a complaint charging Pirbhu Lal, Basdeo and Banarsi Das with 

offences under sections 451 and 506 of the Indian Penal Code. 
When asked for their answer to the charge they said that they 
would file a written statement. In the course of that written state- 
ment they made an imputation of unchastily against the complainant 
alleging that she had an illegal connection with one Piare Lal and 
that the case had been instituted at the instigation of Piare Lal 
in consequence. That complaint was dismissed, and Musammat 
Champa Devi and Piare Lal then filed this complaint of defamation 
against Pirbhu Lal, Basdeo and Banarsi Das. 


The Deputy Magistrate made an inquiry under section 202 of 
the Code of Criminal Procedure. He then dismissed the complaint 
partly on the technical ground that the written statément had not 
been formally proved and partly on, the ground that the defamatory 
imputation was not a “ serious, direct, clear and complete imputa- 
tion ” and was not made with the intention of harming, or knowledge 
that it was likely to harm, the reputation of the complainants. The 
learned Séssions Judge has Tightly brushed aside the reasons given 
by the learned Deputy Magistrate. He decided the case on the 
broad ground that a statement made by an accused person ina 
written statement filed by him in answer to a criminal prosecution 
is privileged, and that even if the privilege is not absolute it covers 
the present case because the imputation was made for the protection 
of the persons making it and not with the intention of doing harm 
to the complainants. 


The learned Judge refers to the decision of the Madras High 
Court tn re P. Venkata Reddy (*) in which they held that an 
oral statement made by an accused person was absolutely privileged, 
but I am not sure that he intends to adopt the view taken in this 
case. Otherwise he would have hardly remarked below that the 
privilege may not be absolute. The view consistently taken by this 
Court has been that there is a distinction between criminal and 

(1)8. [1912] T. L. R., 36 Mad., 216, 
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civil liability for defamation. Civil liability is to be determined by CRIMINAL 
the principles of English law but criminal liability is governed by 12 
the provisions of the Indian Penal Code and by those provisions — 
alone. This view was taken by Mx. JUSTICE AIKMAN in sure CRAMPA 
Prasad Singh v. Umrao Singh (*) and was reaffirmed by a Full i 
Bench in Emperor v. Ganga Prasad (°). The view taken by this PĪRBHU LAL 
Court has quite recently beeh unanimously approved bya Full Bench," ENT 
of five Judges of the Calcutta High Court in Satish Chandra 
Chakravarti v. Ram Doyal De (°). The immunity conferred by 

section 342 (2) does not extend to a written statement. ` 


I entirely concur with the Sessions Judge in finding that in the 
circumstances of this case the statement was made for the protec- 
tion of the interests of the persons making it. The statement was 
undoubtedly a defamatory statement which the parties making it 
must have known to be likely to harm the reputation of the com- 
plainants. The only further question is whether the imputation 
was made in good faith within the meaning of ninth exception to 
section 499. If there had been a definite finding of the court 
below that the imputation was made in good faith, I would have 
unhesitatingly refused to interfere, but I cannot read any such 
finding into the general statement of the learned Sessions Judge 
that the case is covered by privilege and that the statement was 
not made with the intention of doing harm to the applicants but 
With the object of saying the persons making it. Indeed on the 
materials on the record I do not see how it would have been possible 
for the courts to arrive at any such finding. No notice has been 
issued to the accused and all that the Deputy Magistrate had before 
him was the statements of the complainants and the statements of 
their witnesses called under section 202. I, therefore, accept this 
revision and direct further inquiry to be made into the complaint. 


Revision accepted. 
(t) [1900] I. L. R., 22 All., 234. (2) [1907] I U R, 2g All., 685. 
(3) [1920] I. L. R., 48 Cal., 388. 








BHAGWATI DAYAL (Applicant) eviL 
VEVSUS i 1925 

DHAN KUNWAR AND ANOTHER (Opposite parties) .* 
Privy Council—Order by High Court— When not appealable to—“ Final 


meaning of —Interlocutory matters, appeals on—When should be allowed se C. J. 
—Test to be applied. -INDSAY, J. 
$ 
Appeals on matters interlocutory „in their nature should be 
allowed to be preferred to his Majesty ın Council only when 
* P C. A. No. 37 of 1928$ 
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their decision will practically put an end to the litigation and 
finally decide the rights of the parties. frad Ah Khan v, 
shag Khan, I. L. R., 42 All., 174 and G. P. Danby v. Tafaszul 
Husain, 45 Ind. Cas., 490, followed? 

Where, in a suit valine “over RS. 10,000, the High Court set 
aside an order of the Subordinate Judge based on a compromise, 
on the ground that although one, of the parties had put her 
thumb-impression, the document had not been fully explained to 
her, eld, that this orde: of the High court, was not final and 
therefore was not appealable to the Privy Council. 

Shri Satchidanand Vidya Shankar’v hri Vidya Narsinha, 
1. L. R., 47 Bom., 106, followed. Sajjad Ali Khan v. {shaq 
Khan, I. L. R., 42 All., referred to. 

APPLICATION for leave to appeal to His Majesty in Council. 
_ lgbal Ahmad and Baleshwar: Prasad, for the appellant. 
Saila Nath Mukerji, for the respondents. 
The judgment of the Court was delivered by 


MEARS, C. J.—This is an application by Bhagwati Dayal for 
leave to appeal to His. Majesty ın Council in Consequence of the 
reversal by this Court of the decision of the Subordinate Judge, 
who allowed a compromise between the parties. 


The plaintiff brought a suit on the allegation that he had been 
adopted in 1916 by Musammat Dhan Kunwar, a defendant, under 


. a verbal authority given by her deceased husband, Salig Ram. 


Another defendant who was impleaded was Ajudhia Prasad, he 
having obtained a mortgage on some of Salig Ram’s property. 
After both the defendant$ had filed separate written statements 
denying the alleged adoption, the parties were said to have come to 
a compromise, which’ was evidenced’ bya document, dated the 6th 
of August, 1923, registered on the 8th of August. In the ordinary 
course the Subordinate Judge issued a commission for verification 
of the deed by the pardanashin lady, Musammat Dhan Kunwar, and 
she denied any knowledge of the compromise or having put her 
thumb-impression upon any document evidencing an agreement by 
which the suit was to be brought to aclose. She set up that if it 
were in fact her thumb-impression on the decument, that it might 
have been obtained from her during a period of illness. The learned’ 
Subordinate Judge thereupon inquired into the question, took 
evidence on both sides, and came tothe opinion that in point of 
fact the lady had entered into the compromise well knowing it to 
be the compromise of the suit and having adequate and proper 
advice and protection from people who surrounded her. The learned 
Subordinate Judge, therefore, passed a decree in the terms of the 
compromise. 

From that order by which the compromise was to bé recorded 
the lady appealed, and a Bench of this Court came fo the conclusion 
that although in fact tae thumb-impression was that of the lady, 
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the document was not fully explained to her, that she did not under- 
stand its nature, nor had she independent advice, and thereupon 
they set aside the order of the learned Subordinate Judge. 


The value of the subject-matter of the suit and the value for 
the purposes of the proposed! appeal to His Majesty in Council 
is in excess of Rs. 10,000; and the contention of Mr. Iqbal 
Ahmad, who appears for thè alleged adopted son, Bhagwati Dayal, 
is that the order of this High Court is appealable to the Privy 
Council. It happens that there is a decision, SAri Satchidanand Vidya 
Shankar y. Shri Vidya Narsinha (*), where in fact the exact question 
arose. SHAH, A. C. J. and CRUMP, J. came to the conclusion, 
on slightly different reasoning, that the order by which a Court 
set aside a compromise was an interlocutory and not a final 
order. Mk. JUSTICE CRUMP said in the course of his judgment: 
“Al that this order does is to decide that the manner in which the 
lower court disposed of the suit was incorrect} and that the suit 
must be disposed of on the merits and not upon a certain compro- 
mise’. I cannot see myself that this is in any sense a final order. 
I take the word ‘final’ to be used in its ordinary sense, and therefore 
to mean an order which puts to an end a litigation between parties, 
or at all events disposes so substantially of the matters in issue 
between them as to leave only subordinate or ancillary matters for 
decision.” í 

There is also a decision of this Court in Sajjad Ali Khan v. [shag 
Khan (?) in which a Bench having considered all the authorities, 
and specially having had regard toa decision of the Patna High 
Court in the case of G. P. Danby v. Tafasaul Husain (*), concluded 
the judgment as follows :—‘‘All of these cases are conveniently 
grouped up in the Patna decision and there is thus an uniform 
consensus of opinion that appeals on matters interlocutory 1 in their 
nature should be allowed to be preferred to His Majesty in Council 
only when their decision will practically put an end to the litigation 
and finally decide the rights of the parties. ” We think that is the 
test which ought to be applied and in this case it is obvious that 
the decision of their Lordships of the Privy Council would in one 


event only finally decide the rights of one party, and in the other it 


would throw the whole matter open for the trial which has never 
yet been held upon the merits of theaction. We are, therefore, of 
opinion that this matter is not appealable to His Majesty in Council 
and this application must be dismissed with costs. 

‘Application dismissed. 

(1) [1922] 1. 

(2) Jesi I. 

4 


L. R., 47 Bom., 106. 
L. R., 42 All., 174. 
(3) J1918| 45 Ind. Cas., 490. 
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PEAREY -LAL (Purchaser) 
BEYSUS 
THE ALLAHABAD BANK LD., MEERUT (Deree-holder) »* 


Civil Procedure Code, Order 21, rule 58—RProvisstons of— Decision by lower 


courl—Finality of— When no appeal lres—Jurisdiction, question of. 


A sult brought against two defendants was decreed against 
defendant No. x but dismissed against defendant No. 2 who was 
awarded costs. Subsequently defendant No. 2 applied for attach- 
ment of the plaintiff’s decree against defendant No.1 but previous 
to this application appellant had obtained a sale-deed ‘in his 
favour in respect of the said decree. Defendant No. 1 having 
become insolvent, both the appellant and defendant No. 2 were 
entered in the schedule of creditors. Defendant No. 2 asserted 
that as the sale-deed was a fictitious one, the decree should be 
attached and that the money due to him be paid by the insol- 
vency court. Appellant contended that the question of title 
should be settled by the Insolvency Court and that as he was a 
bona fide transferee for value, the decree was not attachable as 


property of the original decree-holder. The Court below having | 


found both the points against appellant, the latter -appealed. 
Meld, on a preliminary objection, that no appeal lay.as the case 
came within the purview -of Order 21, rule 58 of the Civil Pro- 
cedure Code and the decision ot the lower court was final subject 
to the result of any suit that appellant might bring to prove his 
title. 
eid, further, that, considering the appeal as a petition in 
revision, the execution court had jurisdiction to decide the 
question whether that Cout or the insolvency court should have 
decıded the question whether defendant No. 2 was entitled to 
attach the decree. 
EXECUTION FIRST APPEAL from a decree of MAULVI ALI 
MUHAMMAD, Subordinate Judge of Meerut. 
Katlas Nath Katju, for the appellant. 
Shambhu Nath Seth (for Peary Lal Banerji), for the respond- 
ent. 
The following judgment was delivered by 
MUKERJI, J.—This is an execution first appeal and has arisen 
under the following circumstances. A certain suit No. 428 of 1922 
was instituted by two persons, Baij Nath and Murli Dhar, against 
one Ganeshi Lal as defendant No. 1 and the Allahabad Bank Ld 
as the defendant No. 2. The suit of Baij Nath and Murli Dhar 
was decreed for a sum of about Rs. 8,000 against Ganeshi Lal but 
it was dismissed as against the bank. ‚The bank was awarded costs 
to the amount of Rs. 513-120. The decree was pagsed on the 27th 
of March, 1923. On the 12th of May, 1924 the Allahabad Bank 
* E. F. A. No. 170 of 1925. 
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applied for the attachment of the decree obtained by Baij Nath and 

Murli Dhar against Ganeshi Lal in order to realise the money due 

to the bank. Previous to the application for attachment, by a sale- 
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deed, dated the 6th of February, 1924, Baij Nath and Murli Dhar PEAREY LAL 


had sold the decree held by them against Ganeshi Lal to the ap- 


v. 
THE 


pellant Pearey Lal. Geneshi Lal was declared an insolvent. Pearey ALLAHABAD 


Lal as a transferee of the deeree obtained by Baij Nath and Murli 
Dhar against Ganeshi Lal got himself entered in the schedule of 
creditors. The Allahabad Bank had a debt payable by Ganeshi Lal 
which arose out of a different transaction and in that capacity the 
bank was also entered in the schedule of creditors of Ganeshi Lal. 


The Allahabad Bank in their application mentioned the fact 
that Baij Nath and Murli Dhar had sold their decree to Pearey Lal 
and that Pearey Lal had obtained an entry into the schedule of 
creditors of Ganeshi Lal. The Bank asserted that the transfer to 
Pearey Lal by Baij Nath and Murli Dhar was a fictitious one and 
prayed that the decree might be attached and the insolvency court 


might be requested tosend the money that may be due on account” 


of the decree of Baij Nathand Murli Dhar in court for payment to 
the Bank. 


Pearey Lal raised two objections. First, he said the question of 
title as between the Bank and Pearey Lal should be settled by the 
insolvency court and, secondly, he said that he was dona fide trans- 
feree for value and the decree was not attachable as the property of 
Baij Nath and Murli Dhar. The court below has found both the 
points against Pearey Lal and hence the appeal. 


_ ‘A preliminary objection has been taken by Mr. Seth that the 
appeal is incompetent inasmuch as the objection of Pearey Lal was 
one that fell within the purview of Order 21, rule 58 of the Civil 
Procedure Code and the order of the court below was final subject 
to the result of any suit that Pearey Lal might bring to prove his 
title. 


Dr. Katju maintained that the appeal was maintainable under 
section 47 of the Civil Procedure Code and in case the court should 
hold otherwise, he requested that his appeal might be treated as a 
‘petition in revision. 

On the question as to whether an appeal lies or not I am clear 
that no appeal lies. The position is this. A (the Bank) has obtained 
a decree against B (Baij Nath and Murli Dhar) for money. In 
execution of that decree A attaches a certain property (in this case 
a decree) belonging to B. Before the attachment C (Pearey Lal) has 
obtained a saledeed in his favour in respect of the property 
attached. The questien has arisen as to whether C’s title is good 
or whether the transfer in C’e favour is fictitious. The question 
has been raised by a person who is not a party to the decree. The 
question to be litigated is as to title to the property sought to be 
attached. In my opinion the case comes ckarly within the purview 
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rae is final subject to the result of any suit that may be instituted. 
— Dr. Katju’s contention is that the property to be attached being a 
PEAREV LAL decree, Pearey Lal, the moment he obtained an assignment of it in 
THE. his favour, became a legal representative of the judgment-lebtor 
ALLAHABAD and that therefore the’ case fell within the purview of section 47 of 
ae the Civil Procedure Code. He conteded that if the property.” 
= ` attached had been anything but a decree, Order 58, rule 21 would: 
- Mukerji, J. have applied. Ido not see how the case can come within the, 
i purview of section 47 merely because the property to be attached 
happens to be a decree. Further, the question to be decided 1s' 
` not one relating to the execution, discharge or satisfaction of the 
decree. Itis whether the saledeed on foot of which Pearey Lal 
claims to be a representative is a fictitious one or not. This question 
has nothing to do with the execution, discharge or satisfaction of the 
decree which was passed in favour of the Allahabad Bank and 
against Baij Nath and Murli Dhar. 


->  Ihold that no appeal lies 
: etna Considering the appeal as a petition in revision, I have_to- re 


oS “whether the court below had any jurisdiction or not to decide the-- 
=.:qquestion, that is to say, whether the court below or the insolvency, 
-> éourt should hfive decided the question whether Allahabad Bank 
was entitled to attach the decree passed in favour of Balj Nath 
and Murli Dhar, in spite of the supposed transfer of it by.~the 
debtors in favour of Pearey Lal. Dr. Katju has pointed’.gut 
section 50 of the Provincial Insolvency Act as authorising. the 
insolvency court to dispose of the question. That section simply | says 
; “-: that in certain cases at the instance of a receiver or a creditor’ 
t ++ the insolvency ‘court may order the expungement of an alleged 
_creditor’s name from the schedule of the reduction of the amount 
of the debt due to him. But there is nothing in the section which - 
says that any question of title raised between two scheduled creditors 
will be decided by the insolvency court.- I hold that the court below. 
had the jurisdiction. 


Such being my finding it is clear that I need not go into. the 
, merits of the appeal. 
I have however heard Dr. Katju on the merits also and find 
_ myself in agreement with thé finding of the court below. 
[His Lordship then discussed some evidence. ] 


The appeal fails on each and every point and it is hereby 
dismissed ween costs. ; 
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: BALDEO KURMI (Defendant) 
. . UEYSUS 
KASHI CHAMAR AND ANOTHER (Plaintiffs). * 


‘era Tenancy Act, sections 108 and 198 (1)— Provisions of —When case not 

< falling under—Proprietary title, question of, whether tn tssue—Deter- 

+ mination of— When appeal to Revenue ‘Court lies —" Landholder’ and 
“tenant —Scope of the words. 


: Where the plaintiff claimed as occupancy tenant to eject the 
defendant as his sub-tenant while the latte: contended that he 
himself was the tenant paying rent to the same proprietor and 
the Assistant Collector having decided in plaintiff’s favour, an 
appeal was filed betore the Collector, #eld, that no question of 
proprietary title was in issue in this case and, therefore, the 
appeal lay to the revenue court and was properly filed iu the court 
of the Collector Niranjan v. Gajadhar, 1 L. R., 30 All., 133, 

v =, Daulata v, Har Gobind, I. i? R., 43° All, 18 and Gur Cherdur.- 
25°) Kuar x. Deokinandan Kuar, $8 o , followed. flor Prasad ce 
Ta Tajammul Husain, 16 A. L, J. R., 239 and Chita Singh v Rupee 


rb 
on The words ‘landholder’ and “tenant” do not in section 1098 
oe (x) of the Tenancy Act embrace an “occupancy tenant and his 
"_-.  sub-tenant”’ 
>-REKERENCE under section 195 of the Agra Tenancy Act hy 
HARISH CHANDRA ESQ., Collector of Basti. 


‘The applicant was not represented. 


parties. 
~The following judgments were delivered :— 


DALAL, J.—This isa reference to this Court made by the 
Collector of Basti under section 195 of the Tenancy Act, because he 
doubted. “whether .thc appeal pending before him in a particular 
matter should be filed ina civil or a revenue court. One Kashi 
Chamar sued the defendant, Baldeo Kurmi, for ejectment; and one . 
of the grounds of defence was that the defendant cultivated the land =” 
in dispute as tenant of the Raja of Bansi and paid rent to him. The 
plaintiff's case was that he was an occupancy tenant of the land and 
Baldeo Kurmi was his sub-tenant. The Assistant Collector decided 
that Kashi was occupancy tenant of the land and that Baldeo was 
his sub-tenant. 


The learned Collector was of opinion that the appeal would lie. 
toa civil court if the principle of the ruling in the case of Aa, 
Prasad v. Tajasmul -Husain (*) were followed The Board of 

TT * Misc: Case No. 507 of 1925. < 
(1) [1917] 16.A. L. J. R., foe : 
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_-Reveniie, ae dissented from that ruling in Kundan v. Jaivahir (2) 


In my opinion the facts of this case do not call for a decision as 
to which of the views in the two judgments is correct. The question 
before me is covered by authorjty. In Niranjan v. Gajadhar (’) 
one Niranjan applied as owner of a fixed-rate holding for ejectment 
of Gajadhar on the ground that Gajadhar was his sub-tenant. The 
Assistant Collector dismissed the suit, The plaintiff appealed to 
the District Judge, who made a reference*to this Court, as he was 


not in agreement with a single-Judge decision of this Court in Chitta. 
Singh v. Rup Singh (*). A Bench of this Court held that the 
appeal lay to the revenue court and not to the civil court. 


It was argued here that the question in dispute between the 

tenant and sub-tenant 1s one of proprietary title in accordance with 

see the provisions of section 198 of the Tenancy Act. The heading of 

saw on that section in chapter 14 ofthe Tenancy Act is “Questions of 
i proprietary title in Revenue Court”. Section 198 lays down 


i “ When in any suit against a tenant under this Act, the defend- 
gS ant pleads that the relation of landholdcr and tenant does not 
“aa exist between the plaintif and himself on the ground that he 

4r . actually and in good faith pays the rent of his holding to some 
'* third person, the question of such payment of the rent to such 
a thid person shall be enquired into, and, if the question is 
ti decided in favour of the defendant, the suit shall be ee 

The Sone clause of this section Jays down 


‘The decision of the court on such question shall hot secre 3 
the right of any person entitled to the rent of the holding to 
establish his title by a suit in the civil court’’. 

It was contended- on behalf of the plaintiff-respondent that, 
`a "> according to the terms of the first clause of this section, the question 
as to whether Kashi actually and in good faith paid the rent of his 
=f +. holding to the Raja of Bansi was a question of proprietary title and 
=~ : ** «© that had to be decided in the appeal pending before the Collector of 
: Basti. In my opinion landholder and tenant do not mean tenant 
and sub-tenant, as they would have to mean in order to support the 
argument of the plaintiff’s learned counsel. Sub-tenant is separately 
defined ın section 4 of the Tenancy Act, and the term ‘tenant’ is not 
defined as including a sub-tenant. A sub-tenant is not a class of 
tenants enumerated in section 6; so a sub-tenant cannot be called non- 
occupancy tenant in section 19 of the Act. A discussion of the 
terms of section 198 of the Tenancy Act, therefore, does not arise 
here and I am not called upon to determine whether the Bench 
decision in the case of Niranjan may be supported or not. 


A dispute between a tenant anda sub-tenant raises no question 


of proprietary title. The suit being one f8r ejectment, the appeal 
would go out of the cognizance of the’ revenue court only ifa question i 





i (1) [t919] U.D, oe IV, 102, ° a 
ia : (2). [i919] I. L. R, 30°AlL,? 133.2. t 
> (3¥ [1906] W. N., 247. 
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of proprietary ttle had been ın issue in the court of first instance  ¢IVIB, 
and is a matter in issue in the appeal. No such question arises ` 1926 
here, so the jurisdiction of the revenue court is not ousted, as laid : 
BALDEO 


down by schedule 4, group C, Serial No. 29. oe 


Presumably the words landlord and tenant have been used in v. 
section 63 to include tenant and .sub-tenant and, if the analogy be : Peat tae 
applied to section 198, I arn of opinion that the decision in Har ee 
Prasad v. Tajammul Husain (*) is not correct. The provisions of Dalal, J. 
section 198 are to be read in contradistinction to the provisions of 
section 199, Tenancy Act. The decision of the 1evenue court under 
section 198 is not binding on a civil court, while that under section, ~ ` 
199 is. The proprietary title contemplated is not the dispute be- 
tween the parties to the suit but the one between the plaintiff land- 
holder and the third person, to whom the defendant alleged that he 
paid rent in good faith. Such a dispute over a proprietary title «s,s 





+ 





was involved in the decision of the question of payment to some one Ta 
othe: than the plaintiff in good faith. That is the dispute which is 3 
referred to as one of proprietary title in the heading over section “sub 
198. The dispute between the parties to the suit is to be kept r 


strictly in the revenue court ; otherwise there would be no necessity 
to permit of a suit in the civil court. Ifthe appeal in such a case. tą 
lay to the civil court, the decision of the civil court would, be binding. 
-on another civil court and there would be no object in providing q-' 
'. saving clause, as is done in section 198 ' 


"In the present case the pleadings and judgment of the trial 
court are wanting in definiteness. The defendant probably desired 
to raise such a defence as is mentioned in section 198, but no al- 
legation was made in the written statement of payment of rent being. . 
made to the Raja of Bansi in good faith. The trial court framed no `“ 
issue on the question of the paymentzof rent to a third person in 


If the case is taken out of the provisions of section 198, there S Seek, 
can be no doubt that no issue of a claim to a proprietary title arises Tie 
Y 


between the parties here. 

It will not be found possible to reduce the different rulings of 
this Court to one or more consistent principles of law; so I think 
that every matter should be decided on a different principle of law 
in accordance with previous decisions on similar facts. MR. JUSTICE 
BANERJI consistently took the extreme view in favour of the civil 
court’s jurisdiction, as stated in Chsttar Singhs (*) case and was 
able to impress this view on Benches of which he was a member. 
If this view had been consistently adopted, the different decisions 
could have been referged to a uniform principle of law; but other 
Judges, when not sitting with MR. JUSTICE BANERJI, did not adopt ; 
o» this view. MR, JUSTICE TUDBALL, the other member of the Bench 


C). 107) 16 A. L. J. R., 239. s 
(2) “[1966] A. W. N., 247% a4 
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Civil ın the case of Har Prasad v. Tajammul Husain (*), did not follow 
a the principle of that ruling to’ its logical conélusion in Gurcharan 
a ° + n - bo o a = . 
_— Kuar y. Deokinandan Kuar (*), when sitting singly. I agree with 
Suna this decision that, when the title to a tenure is in dispute, the juris- 
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es (1) [1917 
, (3) [i914 


diction ‘of a civil court does not aiise. The Full Bench ruling, however, 


in Bindeshri v. Gokul (°), (C.J. and BANERJI and RYvES, JJ * - 


following 2 A. L. J R., 176, BLAIR and BANERJI, JJ. and dissent- 
ing from -L R., 35 Al., 521, TuDBALL and PIGGOTT, JJ.) isin 


conflict with this opinion. There the dispute between the parties 
„related to the possession of a holding. A: claimed to be tenant and 


_ alleged that B was his sub-tenant. B was one of the proprietors of 


* the village and. A admitted this fact. A's contention was that” the 


tenure was his while B alleged that he held it as khudkasht. In 
reality the dispute related toa tenure and not to any intcrest in 
revenue paying property. 


It is enough for me to say that, in this present case, my opinion 
in favour of the jurisdiction of the revenue court is supported by 
rulings in Niranjan v. Gajadhar (*). Daulatia +. Har Gobind 
©) and Gur Charan Kuar x. Deokinandan Kuai (°) and that 
rulings to the contrary on similar facts have not come to my notice. 
It may be conceded that certain principles enumerated in other 


rulings, ifpressed to their logical conclusion, would not support the 7 


view. 


+ 


My answer to the reference is that the appeal was correctly filed 
in the revenue court. l ` 


Boys, J.—The plaintiff sued to eject the defendant on the 
allegation that he, the plaintiff, was an occupancy tenant and that the 
defendant was his sub-tenant. The defendant replied that the plaint- 
iff had nothing todo with the plot of Jand and that the defendant 
himself was the tenant-in-chief. There is no dispute as to who is 


the proprietor of the plot; the parties are agreed on this point. 


s 


a 


The Assistant Collector gave the plaintiff a decree. Upon appeal’ ` 


(g,the Collector, he has referred the matter for the opinion of this 
Court under section 195 of the Agra Tenancy Act. He has been. 
led to adopt this course because of a difference, as suggested, be- 
tween the law as laid down on the one hand in Har Prasad y. 
Tajammul Husain (*) (BANERJI and TUDBALL, JJ.) and Tuli y. 


t 


Ramraj ('), High Court section (GOKUL PRASAD, J.) and, on the | : 


other, in Kundan v. Jawahir (°). The Collector expresses his diffi- 
culty in the following terms :— ` >s 


é ` * . 
“that in the fist two cascs it has been held that in suits for 
ejectment in which the defendant pleaded that a third person 
and not the plaintiff was the zamindar of the land in dispute and 
16 A. L. J. R., 239. (2) [1820] 58 I. C., 760. ` 

I. L. R., 36 All, 183. (4 Hen I. J. R., 3@ All., 133 

(5) [r920] I. L. R., 43 All, 18 (6 1920] 58 I. C., 160. 

(7) [1922] U. D., Vol. VIge22 (8) lrọ20] U. D., Vol. TV, 102. 
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Ever since 1918, when after the long lapsa of 32 years from the date of the 
prior Aot, II of 1886, a new Income-Tax Aot, VII of 1918, was passed, the law of 
Tneome-Tax has been rapidly undergoing several important changes; so much so, 
that the Indian Legislature had to pase a fresh enactment in 1922, namely, 
Aob XI of 1922, with the object of consolidating and bringing the law up to date. 
Even after 1922, numerous amending aots have been passed, practically twice each 
yoar, making rome amendment or other in the new Act. Thus, it will be found 
that the Law of Income-T'ax in India ia still in a progressive though frequently 
changing condition, and that the correct interpretation of Income-Tax law is an 
arduous task. 

During the period of the last seven years, numerous and important oases relating 
to Income-Tax have been decided by the several High Courts in India, and it needs 
no saying that'these judgments requira a careful study sn extenso by administrators 
and business men on the one hand, and judges and practitioners on the other. 

With a view, therefore, to place all the Income-tax ‘decisions before the publio 
in a consolidated form, if is proposed to bring out a collection of all such deolsions, 
reported both in the official and the non-official reports in India, in a single volume, 
for the period between 1919 and 1925, 

The scheme of bhe publication is shortly this. All the oases relating to 
Income-tax decided by the Judicial’ Committee of the Privy Oouncil and by the 
several High Courts in India will be collected together and printed, for obvious 
reasons, in chronological order. Head-notes giving a brief summary of the point or 
points of law decided will be prefixed to each case, and the judgments will be printed 
in extenso. At the end of the volume, an index will be given, which will practically 
be a digest of the judgments reproduced. To facilitate reference, fhe bare-text of 
the Income-tax Act XI of 1922, as amended up-to-date, will be prefixed to the 
volume; but the bare-fexts of the repealed Aobs, VII of 1918 and IL of 1886, 
and the Super-tax Aots will be given in an Appendix at the end of the volume. 

It may be mentioned here that almost all the Local Governments 
have:been pleased'to accord us permission to make verbatim reprints 
of the Income-tax cases reported in the Indian Law Reports of their 
respective provinces and that similar permission has also been given 
by the proprietors of most of the non-official law journals in India, 
Aga result of their courtesy, we are in a position to reproduce verbatem also the 
head-notes, the facts of the cases, arguments of counsel, eto., ebo., wherever reported 
in such reports and journals. 

If this publication is well received, the idea of similarly publishing the Income- 
tax deaisions prior to 2919 will be considered. Further, the futura Income-Tax 


decisions will also be annually issued, about whioh farther partioulars will: be 
announced later, . ' 


Pre-publication Price: Rs. 10 per cqpy, exclusive of Postage, eter 
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the court decided the question of proprietary title, the appeal lay C1Y1IL 
- to the District Judge; that in this suit the defence set up comes rer 
under section 198 and if these two decisions are followed, the ian 
court of the Collector has no-jurisdiction, that in the third case BALDEO 
the Board declined to follow thé first decision of the High Court KURMI 
(the other decision of the High Court was of later date) and ee 
held that in a case of this nature:no question of proprietary title CHAMAR 
arose and that the appeal therefore lay to the revenue court ” 


1926 





ae o. "Boys, Je 
In consequence of this difference of opinion he has. referied the. -$ 


Case. Hp 


I will first consider the authorities apart trom any effect that, 
section 198 may have. 


In Hat Prasad x. Tajaminul Husain (') the defendant claimed - 

to be lessee of another person (seméle a different proprietor), and 

in Tulhi v Ramraj (*) the defendant alleged that the plot belonged 

to another village and that he had been paying rent to the pro- 
prietor of that village In both these cases it will be seen that 
there was in the background the existence, alleged by the defendant, 
of another proprietor other than the proprietor under whom plaintiff 
held. On the other hand, in the case decided by the Board, Kun- l 
dan v. Jawahir (*), there was not even in the background any. e 
question of any other proprietor; both plaintiff and defendant were 7? -> 
in agreement as to who was proprietor. This latter is also the case 
in the question before us. Similarly in Niranjan v. Gajadhar (‘) 
where the plaintiff claimed as fixed-rate tenant to eject the defendant 
as his sub-tenant while the defendant contended that he himself was 
the fixed-rate tenant, both parties apparently claimed to hold under 
,the*same proprictor In that case a Bench of this Court, KNOX and 
AIKMAN, JJ. held that “when there is a question whether one 

party or the other 1s the cultivator of specified land, no question of 

proprietary right arises’. The earlier contrary view expressed in the 
judgment of Mr. JUSTICE BANERJI and reported in CHAitar v. 
Rup Singh (°) was dissented from. 


We have, therefore, two cases of this Court, Har Prasad v. 
Tajammul Husain (decided by a‘Bench) and Tulki v. Ramvaf (of a 
single Judge), in both of which it was held that a question of pro- 
prietary title was in issue but in both of which there was alleged 
to be another proprietor whose tenant the defendant was. On the 
other hand, we have a case of the Board, Kundan v. Jawahts, and a 
decision of a Bench of this Court, Niranjan v. Gajadhar, in both of A, 
which it was held that no question of proprietary title was in issue 
but in both of which there was no dispute even in the background 
as to who was the proprietor, beth parties to the suit admitting 
the same person to be proprietor. The facts of the present case are 
the same as in the two datter Cases. vo- 
(1) [1917] 16 å. L. J’ 3R. %239. (2) [1922] U. D., Vol. VI, 22 
(3) [t920] X U. D., Vol. TV; 102. (4) ee I. L. R., 30 All, 133. ° 
(5) © [1906] A. W. N., 24y. . i 
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Whether or not the two former cases can be distinguished from 
the two latter cases on the ground that in the former theré was 
contention between the disputant tenants as to who was the pro- 
prietor while in the two latter gases there was no such contention, is 
a question into which I need not enter for the decision in the two 
former cases was not based on the fact that there were two proprie- 
tors in the background with conflicting interests but on the ground 
that the cases came within section 198 and were, therefore, as it was 
held, necessarily cases of proprietary title being in issue. To sec- 
tion 198 I shall refer jater. So far as the present case is concerned, it 
is onall fours with Kundan v. Jawahir (*) and Niranjan v. Gafa- 
dhar (*) and I have no hesitation in holding that those cases were 
rightly decided. A mere statement of the cases there and in the 
present case, namely, that the question who ıs the proprietor is not 
in dispute, even inthe background, but that there is a proprietor 
admitted by both parties to be proprietor, and that only two persons 
both of whom are admittedly tenants of one sort or another are 
contending with each other itself suggests irresistably that there is 
no question of the proprietary title in issue 

_ I turn now toa consideration of section 198. It is frankly admitted 
by Mr. Harnandan Prasad, (who, appearing for the defendant, 
contends that the Collector has no jurisdiction to hear the appeal) 
that the decision in Niranjan v Gajadhar is against him. But he 
urges that in Har Prasad vy Tajammul Husain (*) and Tulhi v. 
Ramraj the court rightly considered and relied on section 198 ; that 
in Niranjan v. Gajadhar the court did not consider section 198 ; that 
it should have done so and we should do so in the present case. His 
conclusion is two-fold: (a) that the present case comes withih the 
terms of section 198; (b) that the case coming under section 198, 
it follows that a question of proprietary title is in issue because the 
heading immediately preceding section 198 describes the cases which 
follow that heading as being cases involving a question of proprietary 
title. 

I quote the heading and the section 1” extenso as nearly every 
line is suggestive of the carrying out of the intention, as I under- . 
stand it, ot the legislature. , 

“ Questions of proprietary title in revenue court” 

‘198. When in any suit against a tenant ender this Act, the 
defendant pleads that the relation of land-holder and tenant does 
not exist between the plaintiff and himself on the ground that he 
actually and in good faith pays the rent ot his holding to some 
third person, the question of such payment of the rent to such 
third person shall be inquired into, and if the question is decided 
in favour of the defendant, the suit shall be dismissed. 

(2) The decision of the coul on such question shall not affect 
/ thei1ght of any person entitle tauthenent of the holding to 

establish his title by suit in the rs Courts g 


(1) [1920] U. D., Vol. A t02. [i919] J.L. R., 30 All., 
(3) [1917] 16 A. EE 
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To come to the first part of the argument for defendant, that the 
present case comes within section 198. 


Is the plaintiff occupancy tenant a landholder and 1s the defend- 
ant sub-tenant a tenant within the meaning of section 198 ? 


Section 4 (5) declares ‘‘‘ Landholder’ means the person to 
whom, and ‘tenant’ the person by whom rent is payable”. Sec- 
tion 4 (7) begins “ ‘ Sub-tenant’ means a tenant who, etc. ”, f.e., it 
declares that a sub-tenant is a tenant though he isa tenant ofa 
particular kind. The definitions are wide enough to include in “‘ land- 
holder” and ‘“ tenant’? an ‘“‘ occupancy tenant’ and his“ sub- 
tenant” respectively “ unless there is something repugnant in the 
subject or context” (see the opening words of section 4). Is there 
anything repugnant in the subject or context in section 198? Is 
there anything in section 198 justifying a restriction of the scope of 
the words “ landholder ” and “ tenant ” to “ proprietor ’’ and ‘‘tenant- 
inchief ” ? I think there is. 


Let us suppose in a case like the present the words to be wide 
enough to include an ‘‘occupancy tenant’’ A and his “ sub- 
tenant ” B. A sues to eject B. B denies the relationship of landlord 
and tenant on the ground that he has been paying rent in good faith 
to C. The court is to inquire into the facts of the actual payments 
and the good faith of the payments and if the decision on these 
points is in favour of B the suit is to be dismissed. It will be noted 
that herein there is no provision for the decision of the question of 
A’s righi to receive the rent though A may have ample proof of 
that right. What remedy then has A? He can appeal, of course, 
until he has exhausted his right of appeal, but if the decision of the 
facts of actual payments in good faith is upheld, he will still be un- 
able to establish his right to receive the rents Nor can he file a 
separate suit in the civil court to establish that right. Section 198 
(2) gives him no such right; it gives no right at all to anybody ; it 
merely declares that any existing right of any person entitled to the 
rent to establish his title by suit in the civil court shall not be pre- 
judiced. If, therefore, section 198 apples and the suit in the revenue 
court is decidel against A on the ground of actual payments made in 
good faith by B to C, he ts left without remedy. There is, therefore, 
as I view it, matter in section 198 which is repugnant to the ap- 


“plication of the definitions of “ landholder” and ‘tenant ” in their 


widest sense to those words as used in section 198 (1). 


If such a case as the present comes within section 198 and if the 
plaintiff, where the decision under section 198 (1) is against him- 
and his suit is dismissed, has a remedy by a suit in the civil court 
to get his rigt to recejve the rent declared, we have the plaintiff's 
right being determined iù a qvil court But if the decision under 
section 198 (1) was:itt’} ` plaintiff's favour, there is no provision for 
the plaintiff being “yéferred™ to a civil court to establish his right to 
receive the rent ; the-  Tevenye court would $haye to proceed in the 
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ordinary course to the determination of the question of the plaintiff’ s 
right. If, therefore, the argument for the defendant were to be 
accepted, the very same question of plaintiffs righz to rent would 
have to be determined by the ciyil court or by the revenue court 
according as the decision under section 198 (1) was adverse or 
favourable to the plaintiff. This is a further reason for holding’ that 
a case such as the present does not conve within section 198. 


I hold then that the words “landholder ” and “tenant” do not 
in section 198 (1) embrace an ‘‘occupancy-tenant”’ and his “ sub- 
tenant”. 


It is consistent with this view that the provision in section 198 
(2) would be superfluous in the cases of an occupancy tenant and 
his sub-tenant as there is no right to go to the civil court which 
could be saved from being affected, though this consideration would 
not of course suffice by itself to show that sub-section (1) could not 
apply to an “ occupancy tenant ” and his ‘‘ sub-tenant ” as it would 
still be applicable to other cases. 


I turn now to the second portion of the argument for the defend- 
ant. Assuming, contrary to the view I have expressed, that section 
198 (1) does apply to the case of an occupancy tenant and his sub- 


. tenant, it is then urged that a question of proprietary title is in issue 


because cases within section 198 are described in the heading pre- 
ceding section 198, as the argument would interpret the heading, as 
involving questions of proprietary title. 


I have expressed above the view that a case like the present 
does not come within section 198 (1) but the reasons I have given 
do not apply to exclude such casesas Mar Prasad v Tajanimul 
Husain (*) where the plaintiff claimed to be proprietor and would 
come within even the restricted scope of the term “ landholder ’’. 
But in that case BANERJI and TUDBRALL, JJ. proceeded to hold that 
the heading was conclusive proof, and it has been argued here that - 
it is conclusive, that a question of proprietary title being in issue is 
necessarily involved in any case which comes within section 198 (1) 


A heading of this nature is, no doubt meant to express the 
intention of the legislature, though it is at least open to question 
whether the words themselyes have any operative effect. But I 
would not rule out the contention of the applicant on the ground 
that such a heading has no operative effect. I prefer to consider 
whether the words do bear the meaning attributed to them in Har 
Prasad v. Tajammul Husain (*) and in argument here To my 
mind they do not. l 


The heading does not say anything equivalent to “ the following 
are cases where questions of proprietary, title are in issue and such 
questions shall be heard by the revenye court in the following 
manner”. The heading is only equivaléut.to “let us consider the 

Se neg : 


(1) g[t917] 16 A. L. J. R.,.239 $ 


” e 
. 
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jurisdiction of the revenue court in certain cases and how far it is to 
proceed in the direction of dealing with proprietary title”. The 
heading is not necessarily inappropriate to a case in which proprie- 
tary title is not in issue but is merely in the background. Further, 
the directions which follow such a heading as we have here might, 


consistently with the grammatical implications in that heading, be. 


directions to the revenue tourt to deal with the question of pro- 


prietary title or directions not to deal with it. We have, then, next — 


to consider the terms of section 198 to see which of these two 
courses the legislature has adopted in section 198. 


Section 198 states a particular case where a defendant pleads 


that he “in good faith pays the rent of his holding to some third | 


person ”, and that is the only plea which can bring the case within 
section 198. 

The section next says that the question of suck payment, whe- 
ther he actually in good faith pays the rent toa third person, is 
to be inquired into, and if decided in his favour, the suit is to be 
dismissed. It does not say that the proprietary title of the receiver 
of the rent to receive the rent is to be enquired into; it expressly 
refrains from saying that. 

. Finally, sub-section 2 declares that the decision of such question, 
#é., as to the fact of actual payment in good faith, shall not affect 
the right of any person claiming to be entitled to the rent to sue 
in the civil court to establish his title. The sub-section does not 
of course create any new right to sue in the civil court but merely 
makes clear that any existing right is not affected by the decisions, 
t.e., any person, including the third person who has been alleged tc 
be receiving the rent, may, if he claims to be proprietor and his 
title is in peril, sue in the civil court to establish his title. Every 
line of the section is consistent with and suggests the view that in 
a case coming within the section the court is to deal with the factum 
of payments of rent in good faith to a third person and not to deal 
with the title of the third person to receive the rent. 


That this view of the actual effect of sub-section 1 of section 198 
isin accord with the intention ‘of the legislaturé is supported by a 
reference to the history of the section. The earlier section 148 of 
Act XII of 1881 provided expressly for the third person being made 
a party tothe suit. The present section 198 omits that provision 
and the omission directly suggests that his zíz/e to the rent is not 
to be inquired into and this is in accord with the omission to provide 
for any enquiry into his title and, so far as section 198(1) is con- 
cerned, the express limitation of the enquiry to the single question 
whether any payment has been made in fact and in good faith. 


I am, therefore, ofopinionsthat there is nothing in the headine 
preceding section 198 or in section 198 (1) to indicate that in a case 
coming within section, 198(1) a question of proprietary title is 
necessarily in issue. “Rather are all the infucations to the contrary. 
° 44 ? s 
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The answer to the question whether a matter of proprietary title is 
in issue cannot be based on any conclusion that the case is or is 
not within section 198 but must be answered independently of sec- 
tion 198 i 

I haye already stated my view that, independently -of section 198, 
no question of proprietary title is in issue in the present case, at 
any rate where there is no contention between the parties as to who 
is proprietor. As to the cases Har-Prasad yv Tafammul Husain (’) 
and Tulhi v Ramraj (*), my view that section 198 and the heading 
to that section have no bearing on the question whether a matter 
of proprietary title is in issue involved my holding that in so far as 
those cases were based on the heading to section 198 those decisions 
cannot be supported. Whether they could be effectively distinguished 
from the present case on the ground that in them there was at any 
rate in the background difference between the plaintiff’s allegation 
and the defendant’s allegation as to who was proprietor, and whether 
cases could be distinguished in which the person alleged by the 
defendant to be proprietor was made a party are questions answers 
to which are not necessary to the decision of. the present case and into 
which I ought not therefore to enter. 


I would note that I have not omitted to give the best consider- 
ation in my power toa number of other decisions of this Court and 
of the Board of Revenue and I am not unaware that there is a con- 
flict of views to be found in those cases, and that the view which 
I have expressed could not always be reconciled with one or other 
of those cases. But, if I may say so, I have found little more than 
dicta in those cases to guide me and as the facts were not always 
the same, I have not referred to them. Even in the case, Niranjan v. 
Gajadhar (°), there is nothing more than a dictum. 


The above considerations lead ine to the following conclusion :— 
that, even supposing the present case to come within section 198 (1), 
the heading to section 198 does not involve the conclusion that 
there is” necessaiily a matter of proprietary title 1 tsswe in the 
revenue court when it has before it a case within section 198 ; that 
where the plea of -the defendant literally or, in effect, comes within - 
section 198(1), the revenue court must inquire into that plea, t. e., 
into the allegation of actual payments in goal faith to a third person 
and determine the question, but should not decide the question of 
the title of the alleged third person to receive the rent and has no 
concern with such title beyond such hearing as it may have on the 
determination of the good faith of the payments; that actually the 
present case does not come within section 198 and the answer to the 
question whether a matter of proprietary title is in issue must be 
sought aliunde; that no question of proprietary title is in issue in the 
present casc ; and that appeal lies to the appropriate revenue court. 


(1) [1917] 16 A. L. J. R., 230. (2) [1922] IV U D.B, 22, 
(3) $[rgro} I 1. Rọ 30 All, 133. 
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And my answer to the reference ıs that the defence set up docs 
not come, as the Collector thinks it does, under section 198 ; and, 
secondly, that, if it does so come, there is still no question of pro- 
prietary title ın issue and the case Mar Prasad v. Tajammul Husain 
(‘Jand Tulki v. Ramraj(*), in so far as they decided that in all cases 
coming within section 198 a question of proprietary title is in issue, 
were wrongly decided ; and” thatthe appeal was properly filed in 
the court of the Collector. 


By THE COURT,—Our answer to the reference is that the 
appeal lay to the revenue court and was properly filed in the court 
of the Collector of Basti. We make no order as to costs of this 
reference. 
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(1) 


ANNAPURNA Co, LD., (IN LIQUIDATION) —IN THE 
re MATTER OF 


DR. S. S. TUG * 


Companies Act, section 230 — Preferential treatment under-—-When 
creditor not entitled to—Money advanced to Company— Property pur- 


chased with—Company in liguidation—Charge over property—Creditor 


not entitled to 


There is no law applicable to India by which a creditor, who 
has advanced money, is entitled to a charge over the property 
acquired with the money advanced. 


According to an agreement enlered into between the appii- 
cant and a Company, applicant’s son was employed by the 
latter on his furnishing a security of Rs. 10,000 which money 
was to be re-paid after the expiry of the term of appointment. 
All that was provided for was that in case the Company went 
into liquidation, applicant would have the position of a pre- 
ferential creditor. Out of this Rs. 10,000 Rs. 3,500 was utilized 
in the purchase of a mil] and the rest was used in paying off a 
creditor of the Company. ‘The Company having gone into 
liquidation, the liquidators sought the direction of the High 
Court to sell the mill in question, whereupon the applicant 
claimed: (1) ‘that he had charge over the mill as it was pur- 
chased with his money, (2) that he had a preference over 
all the creditors of the Company in respect of Rs. 3,500 and (3) 
that he be treated asa preferential creditor as regards the 
balance of Rs. 6,go0o. 

Held, that applicant had no charge over the property and that 
he was as. much in the position of a creditor as anybody else 
and, therefore, all his claims should be disallowed. 

* Misc. Case No. 433 of 1924. ‘ 
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APPLICATION of Dr. S. S. Tug in the matter of the Indian 
Companies Act (VII of 1913) and of the Annapurna Company Ld., 
in liquidation. 

f. B. Banerji, for the liquidators. 

S. B. Johari, for the applicant. 


The judgment of the Court was delivered by 


MUKERJI, J.—The Liquidators in this case sought the direction 
of the court to sell a certain flour mill as an asset of the company 
in liquidation. One Dr. Tug objected to the sale of the property, 
and this date was fixed for the disposal of his objection. 


Dr. Tug’s case seems to be this :—On the 23rd of January, 1923 
he entered into an agreement, with the Managing Agents of the 
Annapurna Company to the effect that the Jatter were to employ Dr. 
Tug’s son as their servant on a pay of Rs. 200 per month, Dr. Tug 


‘or his son furnishing a security of Rs. 10,000. Dr. Tug, under 


the agreement, was not to receive any interest on the money deposit- 
ed. The money was to be repaid after the expiry of the term 
of appointment, namely, threc years, or as soon as the appoint- 
ment of his son otherwise terminated. It was also provided 
that Dr. Tug might, in the absence of his son, carry out the duties 
entrusted, or to be entrusted to his son. On the foot of this agree- 
ment, says Dr. Tug, he deposited the sum of Rs. 10,000 and that 
out of the sum of Rs. 10,000 a sum of Rs. 3,500 was utilised in 
the purchase of the flour mill in question and the rest went to pay 
up a mortgage debt due toa sister Company, namely, the Union 
Bank, Allahabad, Ld., on foot of a mortgage executed by the Anna- 
purna Company. Dr. Tug’s position is this: with his money the 
mill was purchased, and therefore either the mill is his property, 
or that’ he hasa charge over the mill, so that he has a preference 
over all the creditors of the Company in respect of the sum of 
Rs. 3,500. As regards the balance of Rs. 6,500, he, apparently 
claims, that he should be treated asa preferential creditor, though 
he does not gay so in express terms. 


The agreement or a copy of it has not been produced, but we 
were shown an uncertified copy of the document, and it was agreed 
between the parties, that it was a correct copy. On the document 
itself, as we read it, there is no direction that the money handed 
over by Dr. Tug was to be kept aside in trust for him, and was 
not to be utilised by the Company for any purpose. All ‘that was 
provided for was that in case the Company went into liquidation 
Dr. Tug would have the position of a preferential creditor. The 
words actually used are “ super-preferential claim over the assets 
of the company ”. It is clear, therefere, that in the agreement it 
was not provided that if the money was utilised. for the purchase 
of any immovable property Dr. Tug would have a charge over that 


property. ý 
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Apart from the agreement, we are not aware of any law applic- 
able to India by which a creditor, who has advanced money, 13 
entitled toa charge over the property acquired with the money 
advanced. No such authority has been quoted to us. The case of 
G. K. Malvankar v.\The Credit Bank of India Ld. (*) does not, 
in our opinion, help the objector. We hold, therefore, that Dr. Tug 
has no charge over the propérty. 

As to preferential claim, he is as much in the position of a 
creditor as anybody else. It is common ground that Dr. Tug is not 
one of the persons who is entitled to preferential treatment under 
section 230 of the Indian Companies Act. This disposes of the 
second ground of claim as well. As to the sum of Rs. 6,500, it may 
be conceded that it was utilised by the Company in paying off a 
creditor of theirs. It cannot be imagined that Dr. Tug has been 
substituted, by the rule of subrogation, into the position of the Union 
Bank Ld., because the mortgage was of movable property (grain) 
and that grain has long disappeared. 


In any view of the case Dr. Tug’s application must be dismissed, 
and is hereby dismissed with costs. 


We may add that Dr. Tug will be entitled to establish his claim, 
it he so wishes, as an ordinary creditor before the Official Liquidator, 
and if the Official Liquidator be disposed to dispute that claim, the 
matter may be brought up before the court, but Dr. Tug must 
proceed in the ordinary way. ` 


(1) t6 Bom L. R., 733- 





WILAVATI BEGAM AND ANOTHER (Defendants) 
VEYSUS 
JHANDU MAL, MITHU LAL (Plaintiff) .* 


Limitation Act, section 12, sub-section 3-—-Provistons of—FPerwd of tinsta- 
tion—T ime consumed in obtaining copies of judgment and decree excluded 
— Provision not applicable to application for leave to appeal to Privy 
Council, 

In computing the period of limitation, the provision in sub- 
section 3 of section 12 of the Limitation Act, for the exclusion 
of time consumed in obtaining copies of the judgment and the 
decree complained of does not apply to-an application for leave 
to appeal to His Majesty in Council. 


APPLICATION for “leave to appeal to His Majesty in Council. 
Narain Prasad Asthana, for the appellants. 


lgba}. Ahmad and S. B. Johari, for the respondent. 
* P, C. A. No. 39 of 19259 


Application dismissed. 
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The judgment of the Court was delivered by 


MEARS, C. J.—A question of limitation arises ın connection 
with this application for leave to appeal to His Majesty in Council. 
The judgment of this Court was delivered on the 30th of March, 
1925, and admittedly the application for leave to appeal was not. 
presented till the zoth of October, 1925. 

Certain reasons are given in explanation of the delay. ` It is said 
that some time had to be taken for the purpose of obtaining a copy 
of the decree of this Court, and further it is said that some time was 
taken for the purpose of obtaining a copy of this Court’s judgment. 


It is argued on behalf of the applicant that if both the periods 
just referred to can be taken into consideration and allowed, then 
the application .for leave to appeal is within time. It is conceded 
however that if sub-section 3 of section 12 of the Limitation Act, 
does not apply to the case now before us then ıt must be held that 
the application for leave is beyond time. 

Section 12 of the Limitation Act provides for exclusion of time 
which is consumed in certain legal proceedings which are obligatory. 
In sub-section 2 of section 12 it is provided that in‘ computing the 
period of limitation prescribed for an appeal, an application for leave 
to appeal, and an application for a review of judgment, the day on 
which the judgment complained of was pronounced and the time 
requisite for obtaining a copy of the decree, sentence or order 
appealed from or sought to be reyiewed, shall be excluded. Clearly 
this sub-section provides in the cases mentioned for the exclusion of 
the time which is necessary for obtaining copy or of the decree 
and not of the judgment. 


When we come, however, to sub-section 3, we Bnd it laid down 
as follows :—“ Where a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of the judgment on 
whith it is founded shall also be excluded”. The question is whe- 
ther sub-section 3 of section 12 applies to a case of this kind, namely, 
an application for leave to appeal to His Majesty in Council. In our 
opinion it does not. To begin with, the language of sub-section 3, 
when contrasted with sub-section 2, clearly contemplates the exclu- 
sion from the scope of sub-section-3 of the case of an application for 
leave to appeal; and further it is to be noted that for the purpose 
of making an application for leave to appeal to His Majesty in 
Council, the rules of this Court do not make it necessary that the 
applicant shall at the time of filing his application for leave file also 
a copy of the judgment on which the decree is founded. That 
being so, it seems to us that, for the reasons just given, we must 
hold that the present application is beyond tyme. The applicant is 
not entitled to exclude the time which he took in obtaining a copy 
of the judgment of this Court The application js therefore, dis- 
missed with costs. a 

3 A pplicalion dismissed. 
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CHITAR MAL (Plaintiff) 
verstis 
PANCHU LAL AND OTHERS (Defendants) * 


Limuation Act, section 7, Art, tyg — Adverse possession — Property of idoi— 
Whether can be acguired by adverse possession. 


` Property can be acquired as against an idol by adverse posses- 
sion and ‘the idol does not suffer from any disability within the 
meaning of section 7 of the Limitation Act. Damodar Das v. 
Lakhandas, I. L. R., 37 Cal., 885 and Jagadindra v. Hemanta, 
31 I. A., 203, referred to. 

Two brothers, Æ and /, owned a house in equal shares. / 


`- made a gift of his share, on gth January, 1903, to an idol. On 
‘ 17th Apnl, 1905 the managers of the idol sold the gifted portion 


of the-house to defendant Z, widow of Æ’s son. On sth Decem- 


ber, 1918 plaintiff, son of /.who had died, sued for a declaration 
that the property in suit was trust property, that its transfer to 
B was null and void and thatit might be made over to the trustees 
of the idol. In para. 1 .of the plaint it was alleged that the 
parties were members of the same brotherhood and in para, 2 
that the management of the idol was also in the hands of the 
same ġıradarı and these two paras. were admitted by the de- 
fendant 2. 

Held, in answer to questions submitted, (x) that the transfer 
of r7th April, 1905 was an alienation which started adverse 
possession ın favour of B; 

(2) that B could acquire title to the property under the deed 
and by adverse possession ; i ' 

(3) that by her admission of paras. 1 and 2 of the plaint, B 
was not estopped from putting forward a plea of limitation. 

REFERENCE made by the Additional District Judge of Ajmere 
amder the provisions of section 17 of Regulation No. I of 1877. 


Surendro Nath Sen, for the applicant. ` 
M. L. Agarwala and Panna Lal, for the opposite parties. 
The judgment of the Court was delivered by 


DALAL, J.—This is a reference made to this Court by the court 
of the District Judge of Ajmere under the provisions of section 17 
of Regulation No. r of 1877. The plaintiff aggrieved by the decision 
of the district court in appeal confirming the decision of the trial 
court on a point of law applied to the district court of first appeal 
to draw up a statement of the question of law. Such a statement 
has been drawn up an@ submitted to this Court 


There were two brother? Ram Narain and Jai Narain, who 
owned a-louse ifta street in Ajmere in equal shares. Jai Narain 
erie + Misc. Case No, 668 of 1925. 
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made a gift of“ his“ share on gth January, 1903 to the idol of Shri 


_ Chaturbhujji Maharaj installed “in a temple in Ajmere. Under the 


deed of endowment he gave directions as to the use to be made of 
the income derived from the rent of half the house. The defendant 
Mst. Bishni is widow of a son of Ram Narain On thé-"i7th April, 
1905 the managers of the temple sold the gifted ‘portién, of the house 
to Musammat Bishni. On the 5th December, 1918 plaintiff,.son of Jai 
Narain who was dead at the timc, sued fora declaratiors that the 
property in suit consisting of half the house formerly“ owned by his 


father was trust property; that the tranfer of the said property to: | 
Musammat Bishni and her adopted son Panchu was null and void’ - 


and that the property might be made over to the trustees of the 
temple of Shri Chaturbhujji after dispossession of the two defendants 
Nos. 1 and 2. ; 


The defendants were Musammat Bishni, her adopted son Panchu 


. and 11 other persons of the Agarwal-Marwari community of Ajmere 


who are described in the plaint as “ panchas” of the Biradri (bro- 
therhood) of the Agarwal-Marwaris of Ajmere. The allegation in 
the plaint of transfer to -both Musammat Bishni and her adopted 
son was incorrect. The sale was made in fayour of Musammat 
Bishni alone, the adoption having taken place subsequent to the 
date of sale. 


The suit was instituted more than 12 years after the date of 
sale, so it was pleaded in para. 11 of the plaint that under the 
provisions of section 10 of the Limitation Act the bar of limitation 
was saved. This plea was decided against the plaintiff and the 
reference to us does not cover that point. 


clhe statement submitted by the learned Additional District 
Judge has referred to us the following questions for decision :—~ 


(1) Whether the deed, dated the 17th April, 1905, could con 
stitute an alienation of the dedicated property (waqf) which was under 
the management of the Marwari faction of the Biradri of Agarwals 
at Ajmere and thereby give rise to adverse possession 


(2) Whether respondent No. 1 could acquire any title to the 
said property. 

(3) Whether in the circumstances of the present case respond- 
ent No. 1 could claim the benefil of the law of limitation especially 
in view of paras. I and 2 of the written statement 


We shall take up issue No. 2 first, according to the sequence 
in which the case was argued by the plaintiff’s learned counsel 
Dr. Sen. He argued that an idol suffered the disability of perpe- 
tual minority, so any suit by an idol at any period of time after the 
date of the transfer would be saved from the bar of limitation under 
the provisions of section 7 of the Limitation Act, He based . his 
argument on a tentative opinion put forward by the learned author 
of a treatise on Hindu faw (Sastri’s Hindu Law) at page 726, 


x 


~ 
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~ Chapter XIV of his book, sth edition, the preseñt éditor of the book CIVIL 
has made the suggestion in the following words :— 


“ As regards limitation it should be considered whether section 
7 of the Limitation Act is not applicable toa suit to set aside an 3 
improper “dlieriation by a Sebait.of the property belonging to a Hindu ` PANCHU 
god. * thé god is incapable of managing his property he’ should ohh 
be deen ëd a perpetual minor for the purpose of limitation ”. Dalal, J. 
We ‘yere HOt referred to any ruling where this opinion may 
have, been*fdllowed. With respect, it may be pointed out that in a 
_ lyansfer by a minor the question of a proper or improper alienation 
would not arise. Under the Contract Act a transfer by a minor would ° 
be void and not only voidable. Mohort Ribee v. Dharmodas Ghose (*) 
If the rule were enforced the property of a god would not fetch any 
money in the market when need arose to transfer it for the benefit 
of the temple where the idol may be installed. The learned editor 
‘himself has quoted in the book a pronouncement of their Lordships 
of the Privy Council in conflict with this view, /agadindra v 
Hemanta (*). Jn that case a suit for possession was brought by a 
Sebait of an idol and the High Court of Calcutta held that the idol 
being a juridical person capable as such of holding property, limita- 
tion started running against him from the date of the transfer and 
so the suit by the Sebait was time-barred. Their Lordships accept- 
ed this view as probably the true legal view when the dedication 
is of the completest kind known to the law (p. 209, para 3). They 
however held that limitation was saved because when the cause of 
action-arose the Sebait to whom the possession and management of 
the dedicated property belonged was a minor. So the right to 
bring a suit for'the protection of the property was at the time 
vested in a minor and such a suit could be brought within three 
years of the majority of the Sebait in whom the right to sue had 
been vested. This is clear authority for holding that the idol was 
not considered by their Lordships to'be a minor in perpetuity. In 
a later ruling this point is made more clear That ruling is also 
quoted by the editor of Sastri’s -Hindu Law with great fairness. 
Damodar v. Lakhan Das (*). The senior chela and rightful 
mahant of a math transferred half the property of the math to 
another chela. When the senior chela was succeeded by his 
disciple, the latter brought a suit for recovery of possession against 
the chela to whom his predecessor had transferred half the property. 
The suit was brought 12 years after the transfer and was held by 
their Lordships’ to be time-barred. They observed: “ The learned 
Judges of the High Court have rightly held that in point of law the 
property dealt with by the e#rarnama was prior to its date to be 
regarded as vested not ïn the Mahant, but in the legal entity, the 
idol, the Mahant being only his representative and manager. And 


4 
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it follows from this that the learned Judges were further~ right’ in 
holding that from the date of the e#rarnama the possession of the 
junior chela by virtue of the terms of that ekrarvamta was adverse 
to the right of the idol and of.the senior chela as representing that 
idol and that therefore the present suit was barred by limitation.” 
(p. 894). We have clear authority, therefore, in ae to accept 
the plaintiff’s argument. oS 


The other two issues were argued jointly by the plaintiff's 
learned counsel. What he submitted was that Musatimat. Bishni 
was also one of the managers of the temple and as such was one of 
the persons in possession of the property in suit on behalf of the 
idol. A transfer to her did not change the character of her pos- 
session and there was no starting point for any adverse possession 
The facts of the case do not support this argument. Musammat 
Bishni being a female could not be a member of the panchayat in 
charge of the property. It appears that in order to validate a 
transfer of property belonging to the temple it has been, customary 
for the managers to consult all the male members of the community 
That fact, however, would not make all the male members of the 
community managers of the temple. The plaintiff himself picked 
out nine leading members of the community as panches in charge 
of the management of the idol’s property. (See the plaint). Even 
if all the male members of the brotherhood be considered to be 
managers, Musammat Bishni, a female, could not be one of them. 
Stress was laid on the pleadings. In para. r of the plaint, the 
plaintiff alleged that the parties, f. z., the plaintiff and all the 13 
defendants, were members of the Biradri of Agarwal-Marwaris of 
Ajmere and in para. 2 that the management of the temple property 
was in the hands of the Biradri of Agarwal-Marwaris at Ajmere. 
These two paras. were admitted in the written statement. From 
this admission it was argued that Musammat Bishni admitted her- 
self to be a manager of the temple property. Having regart to the 
inaccuracy and vagueness of pleadings in this country, we are not 
prepared to draw this conclusion from the admission of the defend- 
ant, Musammat Bishni, of plaint paras. 1 and 2. The plaintiff never 
directed the attention of Musammat Bishni to any advantage he 
desired to draw by making her out to be one of the managers of the 
temple. To save the suit from lmitation he claimed the benefit of 
section 10 of the Limitation Act and not of the alleged. fact of 
Musammat Bishni being one of the managers of the temple. In his 
final prayer in the plaint also the plaintiff speaks of the trustees of 
the temple as persons chosen out of the brotherhood and not the 
entire population of the brotherhood. Thus no ground-work of facts 

is laid on which the plaintiff's clam in kaw to escape the bar of 
fiat may be based. e 


For these reasons our answers to the eoquesrions put to us by 
the learned Additional, Judge are; 


4 
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(1) That the transfer of 17th April, 1905 was an alienation CIVI., 
which started adverse possession in favour of Musammat Bishni. ` ae 
' (2) That Musammat Bishni could acquire title to the property 
under the deed and by adverse possession. i 
(3) That by her admission of paras. rand 2 of the plaint a 
Musammat.- Bishni was not ęstopped from putting forward a plea of i 
limitation. - Dalal, J. 
A copy ,of this judgment shall be sent to the court which made ' 
this submission and the costs consequent on the reference here 
shall be costs in the appeal out of which the reference arose. The 
costs will be payable by the plaintiff. . 


CHITAR MAL 








JAI NARAIN (Defendant) cviL 
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JAFAR BEG AND ANOTHER (Plaintiffs) .* Pees 





Acquiescence—Deprivation of a mans legal rights—Fraud, a necessary Mg ARS, C. J. 
condition—Buildine erected on plaintif s land— Demolition of, when LINDSAY, J. 
plaintif entitled fo. l 

Acquiescence which will deprive a man of his legal rights must 

amount to fraud and the elements necessary to constitute such 
a fraud are: (1) the party pleading acquiescence must have made 
a mislake as to his legal rights, G) he must have expended some 
money or done some act on the faith of his mistaken belief, (3) 
the party possessing the legal right must know of the existence 
of his own right which is inconsistent with the right claimed by 
the other, and he must know of that other’s mistaken belief of his 
rights and he must have encouraged that other in his expen- 
diture of money or in the other acts done by him. Willmott ~v. 
Barber, L. R., 15 Ch. Div., 96, followed. 

Where defendant erected'a building on land belonging to 
laintiff, under a mistaken belief that the land belonged to him 
defendant) and the lower courts refused to order demolition 

on the ground that the construction was already complete and 
that it could have been prevented if plaintiff had taken action 
in time, Ae/d, that the plaintiff was entitled to have the construc- 
‘tion demolished. 

' APPEAL under section 10 of the Letters Patent from a judgment 

of Mk. JUSTICE DANIELS, confirming a decree of MAULVI MUHAM- 

MAD ZiAUL Hasan, Officiating Subordinate Judge of Mainpuri, 

who ‘modified a decree of QAZI TAJAMMUL HUSAIN ESQ., Munsif of 

Etawah. ‘ 

‘ . 
L. M. Banerjj, for the appellant. 


Saila Nath Mukerji and Baleshiwari Prasad, for the respondents. r 
+ L. P. A. No. 90 of 1924% "7 
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The judgment of the Court was delivered by 

LINDSAY, J.—This case has been argued at length before us and 
we are asked to interfere with the judgment of the Judge of this 
Court on the ground that he ought not to have decreed demolition 


JAFAR BEG—of a certain structure in favour of the plaintiffs. 





Lindsay, J. 


The suit was a suit in ejectment, the plaintiffs alleging that the 
defendant had trespassed ona smali portion of land belonging to 


» them and had erected a building. The suit was filed in the month 


of Novernber 1918 and the allegation in the plaint was that.the 
defendant had begun to erect the building during ‘the civil court 
vacation which in the year 1918 lasted from the zoth of September 
to the roth of October, 1918. 


The plaintiffs prayed for the ejectment ofthe defendant and also 
for the demolition of the construction just mentioned. 


The defence was that the land in suit was the property of the 
defendant and not of the plaintiffs, and a further plea was taken in 
paragraph 12 of the written statement to the effect that the claim 
of the plaintiffs was barred on the principle of “ tacit acquiescence 
and waiver ” 


The court of first instance found that: the title to this land Was 
clearly with the plaintiffs and that the defendant had no title at all. 
On the other hand, when it came to deal with the question of the 
right of the plaintiffs to have the construction demolished, the court 
of first instance refused to order demolition on the ground that the 


construction was already complete. In dealing with this part of the 
case the Munsif observed as follows :— 


‘“ As to the waiver the plaintiffs say that the wall, that is, the 
eastern portion of the southern wall of the defendant’s house 
was built during the long vacation of the civil court in 1918 in 
spite of the plaintiffs’ protest. This point is not definitely 
pioved by the plaintiffs and the wall is already built and the 
roof put upon it. Therefore in these circumstances I do not 
think it right to order the demolition of the building itself but 


instead I award the plaintiffs Rs. roo damages for that portion 
of the land ”. 


This judgment was maintained in appeal by the Subordinate 
Judge. He also refused to order demolition.and gives his reasons 
as moves :— 


‘The appellant has built a costly structure on the land aaa 
I am not satisfied that the respondents could not have prevented 
the construction if they had taken action in time. ‘They must, 
therefore, suffer the consequences of their laches and must be 
content with the damages awarded to them ” 


The learned Judge of this Court who had the second appeal before 
him was of opinion that the lower courts had not given any sufficient 
reasons for refusing an order for demolition, and’ ‘after Hearing the 
argument of counsel we think the learned Judge ofthis Court was 
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quite right. The law on the subject of equitable estoppel has been 
expounded in the case of Willmott v. Barber (°). In dealing with 
the subject of acquiescence, FRY, J. observed as follows at page 105 
of the report :— , 
‘It has been said that the acquiescence which will deprive a 
man of his legal rights must amount to fraud, and in my view 
that is an abbreviated statement of a very true proposiuion. A 
man is not to be deprived of his legal rights unless he has acted 
in such a way as would make it fraudulent for him to set up 
those rights. What, then, are the elements or requisites necessary 
to constitute fraud of that description? In the first place the 
plaintiff must have made a mistake as to his legal rights. 
Secondly, the plaintiffs must have expended some money or must 
have done some act (not necessarily upon the defendant’s land) 
on the taith of his mistaken belief. Thirdly, the defendant, the 
possessor of the legal 1ight, must know of the existence of his 
own right which is inconsistent with the right ciaimed by the 
plaintiff. If he does not know of it he is in the same position 
as the plaintiff, and the-doctrine of acquiescence is founded upon 
conduct with a knowledge of your legal rights. Fourthly, the 
defendant, the possessor of the legal right, must know of the 
plaintiff’s mistaken belief of his rights. If he does not, there 
is nothing which calls upon him to assert his own rights. ‘Lastly, 
the defendant, the possessor of the legal right, must have encour- 
aged the plaintiff in his expenditure ol money or in the other 
acts which he has done, either directly or by abstaining from 
asserting his legal right. Where all these elements exist, there 
is fraud of such a nature as will entitle the court to restrain the 
R possessor of the legal right from exercising il, but, in my judg- 
ment, nothing short of this will do”. 

Applying these principles to the case now before us, it seems 
to us that the judgment of the Icarned Judge of this Court was 
right in finding that nocase had been made out by either of the 
courts below for refusing the plaintiffs demolition of the construction. 
It has been argued before us that the defendant-appellant was under 
a mistaken belief that the land in dispute belonged to him. Even 
assuming that to be proved, the defendant-would still not be entitled 
to succeed in this appeal for it would be necessary for him to estab- 
lish the other matters referred to in the judgment of Fry, J. From 
the judgment of the courts below, however, it does not appear to us 
thal the defendant-appellant could have entertained any dona fide 
belief that he was the owner of the land in question. 

We are of opinion that the appeal fails and we dismiss it accord- 
ingly with costs. 

We order the defendant to clear the ground mentioned in para- 
graph 10(@) of the plaint of the building now upon it and this he 
is to do by the 4th T April, 1926. If by that date this order has 
not been completely obeyed, the plaintiffs should move this Court, 
and no. „other, on a motion for contempt. 


a 
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versus 
PANNA LAL.* 


Stamp Act, section 62— Document signed but not dul y stamped—Intention, 
question of —When offence nade out. 

The mere signing of, otherwise as a witness, an instrument 
chargeable with duty without the same being duly stamped is an 
offence under section 62 of the Stamp Act, whatever intention 
may have been entertained in respect of payment of stamp duty. 
The Queen-Eimpress yv. Palani, I. L. R, 7 Mad., 537, The Empress 
v. Dwarkanath Chowdhry, LiL R., 2 Cal., 399 and LER v. 
Dungar Singh, I. L. R., 31 All., 36, ' followed. 

CRIMINAL APPEAT by the Local Government, from an order of 
acquittal passed by BABU KASHI PRASAD, Sessions Judge of Muttra. 


Lalit Mohan Banerji (Government Advocate) , for the Crown. 
Girdhattlal Agarwala for the accused. 
The judgment of the Court was delivered by 


MUKER]I, J.—This is a Government Appeal against a judgment 
of acquittal passed in favour of the accused by the learned Additional 
Sessions Judge of Agra sitting at Muttra. 


The facts involved are very simple and are these. The respondent 
Panna Lal executed a document on the 27th of January, 1925 in 
more or less the following language. He reécited that a certain 
person named ın the deed had: executed in his favour on the 24th 
of August, 1915 a simple mortgage bond for Rs 300 hypothecating 
certain properties which he mentioned. Then he recited that he 


‘had received from Durga Prasad (evidently the successor-in-title 


of the mortgagor) a certain sum of money and that after giving 
credit for the mone} paid only a sum of Rs. 100 was due to him. 
Panna Lal then went gn to say in the deed that he was going to 
receive that sum of Rs. r00 from Durga Prasad before the Sub- 
Registrar aud that accordingly he executed the document of release 
(dastbardari) and thereby renounced all rights that had accrued to 
him on account of the document of 1915. The document, on being 
presented before the Sub-Registrar, was impounded by him and 
sent to the Collector. The Collector was of opinion that as the deed 
of release was of the value of Rs. 300, it ought to have borne a stamp 
duty of Rs. 1-12-0. As the stamp duty of annas 8 only had been -paid, 
he realised a sum of Rs. 1-4-0, the deficiency in stamp duty, and 
Rs. 12-8-0 penalty, being the ten times of the deficiency in stamp duty. 
After all this the Collector was of opimion that the document had ° 
been insufficiently stamped in order to evade payment of igs duty 
and he ordered the prosecution of the respondent. Panna, Lal Was 
* Cr. (Govt.) Appeal. No. 929 of 1925. ` 
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accordingly prosecuted before a learned Magistrate and was fined 
Rs. 62-8-0. Out of Rs. 62-8-0 a sum of Rs. 12-8-0, the amount of 
the penalty, was to be deducted and Panna Lal was to paya sum 
of Rs. 50 as a fine. 


Panna Lal appealed to the kama Sessions Judge. The learned 
Judge was of opinion that the chief clement of the offence was 
‘intention’ and there being ‘no proof of any intention to defraud the 
Government of its stamp duty, he acquitted Panna Lal. 

In appeal it has been contended on behalf of the Government 
that intention was not an ingredient of the offence. The learned 
Government Advocate has drawn our attention to the language of 
sections 62, 64, 65 (4) and 68 of the Indian Stamp Act. He 
points out that while in sections 64, 65 (4) and 68 the law expressly 
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mentions intention to defraud, no such mention is to be found in - 


section 62. He also draws our attention to the language of section 
43 which has been enacted to guard against frivolous prosecution. 
Under section 43 the mere realisation of deficiency in stamp duty 
and penalty does not exempt the payer of the money from prosecu- 
tion. But itis laid down that before ordering a prosecution the 
Collector should satisfy himself that there was an intention of 
evading payment of proper duty. 


In this Court it has been urged on behalf of the respondent and 
we think rightly that the document itself does not show that thcre 
was any concealment of facts on the .part of Panna Lal in order to 
evade payment of proper duty. The learned Judge was of opinion 
that the document did not show that any fact had been concealed. 
We are all of the same opinion. We give credit to Panna Lal for 
having stated in the deed the true facts of the case. But it is clear, 
as already stated, that the original mortgage was for Rs. 300, that 
Panna Lal had been paid all buta sum of Rs. 100, and that this 
sum of Rs. 100 was going to be paid to him before the Sub-Regis- 
trar. We accordingly exonerate Panna Lal from all alleged intention 
of evading payment of proper duty. - 


The question, however, remains whether Panna Lal, in spite of 
his good intentions, committed an offence under section 62 of the 
Stamp Act or not Weare clearly of opinion that he did commit 
an offence under section 62 The mere signing, otherwise as a 
witness, ofan instrument chargeable with duty without the same being 
duly stamped is an offence. No question of intention arises. This 
opinion of ours is supported by at least three cases, The Queen- 
Empress y. Palani (*), The Empress v. Dwarkanath Chowdhry (°) 
and Emperor v. Dungar Singh ( (*). It has been pointed out to 
us that a somewhat contrary opinion was expressed by one of the 
learned Judges of this Cougt in Kanhatya Lal v. Emperor (*). 
The judgment in this case is very short and purports to accept the 
n (1 [1884] I. L. R., 7 Mad., 537. (2) SUE L. R., 2 Cal., 399. 

3) [1908] I, L. R., 31 ALX 36. l (4) [#919] 54 Ind, Cas., 406, 
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reasonings given by the learned Sessions Judge who made a efer- 
ence to this Court, recommending the setting aside of a conviction.. : 
If the learned Judge meant to accept the entire argument of the 
learned Sessions Judge, we are unable to agree with him. The 
learned Sessions Judge, it appears, was of opinion that it was for the 
prosecution to prove an intention to evade stamp duty, and as in the 
particular case before him the Magistrate had held that there 
was no intention to evade stamp duty, the conviction was wrong. 
We have already held that the question of intention does not enter 
into section 62 of the Indian Stamp Act. The mere execution of 
a document requiring starnp duty without the same being properly 
stamped is an offence whatever intention may have been entertained 
in respect of payment of stamp duty. : 


In passing sentence, however, -we must bear the fact in our 
mind that there was no intention ` to evade the payment of stamp 


duty. The offence, however, being there, there must be a conviction. 


We allow the appeal, set aside the judgment of acquittal passed by 
the learned Sessions Judge arid ‘convict Panna Lal, son of Janki 
Prasad, of the offence under seċtion 62 (4) of the Indian Stamp Act 
of 1899 and sentence him to a fineof Rs. 15. Out of this sum of 
Rs. rs a sum of Rs, 12-8-0 paid as penalty will be deducted and Panna 
Lal will pay a sum of Rs 2-8-0 only as the balance of the fine. In 
default of payment of fine Panna Lal will undergo one week’s simple 
imprisonment. 


THE SECRETARY OF STATE ror INDIA tn COUNCIL 
AND ANOTHER (Applicants) - 

VETSHS 
IMPERIAL METAL WORKS (Opposite party) * 


Railways Act, sechons 77 and rt and 142—Prousions of, interpretation 
of —Posting of notice to ratlway administration— When not a Ole 
compliance with law. 


A notice sent by post under section 14r, cl. (c) of jie Railways 
Act must be valid be proved to have reached the railway 
administration within the time allowed by law. 


Where a notice of a suit brought against a Railway was posted 
on the last day of the period of limitation but a reference to 
a time-table showed that the notice could not possibly have 
been delivered to the Railway within the time allowed by law, 
held, that there was not sufficient compliance with the law. 
CiviL REVISION from an order of MAULVI ZAMIRUL ISLAM 
KHAN, Judge of the Court of Small Causes at? Aligarh. 


Lalit Mohan Banerji, for the applicants. 


The SOPROS party was not represented. . 
* iv. Rev. No. 155 of 1925. a 


t 
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x The following judgment was delivered by CIVIL 


._:: DANIELS, J.—This revision from a decree of a Small Cause 1926 
___» Court involves the interpretation of section 77 of the Railways Act. ie eens 
> The notice was addressed to the Bengal Nagpur Railway Company, TARY OF 

the head-quarters of which is at Nagpur. The cause of action arose STATE FOR 

„ onthe 6th day of June and the notice was posted on the sth Decem- IN TAA 

ber, the last day of the six months, at Aligarh and did not reach v. 
Nagpur till the 8th in the case of one notice and the gth in the case gee 
of the other. The Judge of the court below is of opinion that it is WORKS 
sufficient if the notice was posted within limitation whether it could 

reach the railway company within the six months or not. The 47s. J. 
learned Judge has overlooked the words “ preferred in writing . . . : 
to the railway administration”. The law requires that the notice ` 
“should not merely be preferred, but, preferred to the railway adminis- 

tration, within six months. What this-nieans in the case of a notice 

sent by post is made clear by sections 141 and 142 of the Indian 

Railways Act. If the notice was so posted that in the ordinary ` ` 

course of post it should have been delivered to the railway company . 

within six months this would have been a sufficient compliance with 

the law. A reference toa timetable shows that in this case the 

notice could not possibly have been delivered to the agent within 

the time allowed by law. The suit should therefore have been 

dismissed, and I allow this revision and dismiss the suit with costs. 

I make no order as to costs in this Court as the respondent has not 


appeared, 








i , Reviston allowed. 
MUNNA LAL CEPAINAL 
VEVSUS _ 1926 
EMPEROR.* ; January, 7 





Criminal Procedure Code, section 139A— Provisions of—Notice unde SULAIMAN, J, 
section 123—Denial of public right by accuse€d—Order passed unde 
section 140 without proceeding under section 130A—When proceedings 


should be stayed—Existence of right—Question to be decided by com 
pelent civil court. 


Where on reccipt of a notice under section 123, Criminal 
Procedure Code, requiring the applicant to remove his building, - 
the latter denied that there had been any encroachment upon the 
public way and although it was impossible to say that there was 
no dona fide claim put forward by the applicant or that there was 
no reliable eviderice in support of his denial, the Magistrate at 
once took evidence under “section 137 and passed an order under 
section 14@ without procceding under section 139A, eld, that 

* Cr. Rev, No. 573 of 1925. = 
46 i 
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no order should have been passed unde: section 140 without first 
proceeding under section 139A and, therefore, the proceedings 
`n this case should be stayed until the matte: of existence of 


applicant’s right has been decided by a competent civil court. y7.° . 
Oueen-Empress v. Khushak, [1900] A. W. N., 204 and King- -. 


Emperor v. Dost Mohammad, I. L. R., 28 All., 98, referred 1o. 


CRIMINAL REVISION from an order of E.R. NeavE ESQ; ~ 
Sessions Judge of Bareilly. - 
_T. N. Chadha, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the, Crown. 
The following judgment was delivered by _ : 


SULAIMAN, J.—This is a criminal revision from an order passed 
under section 140 of the Criminal Procedure ‘Code, requiring the 
applicant to have a portion of -his building removed within a month, 
The accused went up in revision before the learned Sessions Judge 
who summarily dismissed his application. a 
_ The matter in dispute was somewhat complicated as is born 
out by the circumstance that the original notice issued under sec- 
tion 123 of the Criminal Procedure Code had to be amended several 
times. The notice proceeded on the assumption that the accused 
in building ‘a shop had encroached upon a part of the public way. 
When the accused appeared he contested the notice and denied that 
there had been any encroachment. Hijs pleas were that he made no- 


* 


‘encroachment and that there was already a distance of ọ feet, be- 


tween the road and his shop. He produced amap showing that 
there was a space of ọ feet belween the road and the shop and that 
the width of the public road varied at different places. -On the 
other hand, the Magistrate had before him a map prepared by order 


‘of the Town Area Committee in 1920, showing that there had been 


an encroachment upon the road, as also the Survey of India map 
kept by the P. W. D. Severa] witnesses for the prosecution and for 
the defence were cxamined. The learned Magistrate after consi- 


- dering the evidence elaborately came to the conclusion that there 


was undoubtedly an encroachment. He accordingly passed the 
order aforementioned. . 


The learned Sessions Judge has dismissed the revision on the. 
ground that the court found that the building involved an encroach- 
ment of the public way. An affidavit has been filed in this Court 
suggesting that the dispute between the accused and the local 
authorities as regards the right to build on this land or at any rate 
on the land in this locality is of a very long duration. I however 
do not take into account the various allegations referred to in the 
affidavit. A i 


There can however be no doubtethat the accused did put for- 
ward a claim of title and contested the allegation that the land 
covered by his shop was a part of the public way. Even under the 
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old Code of Criminal Procedure when a dona fide claima of title was CRIMINAL 
raised by an accused contesting a notice under section 133 it was 1926 
considered the duty of the trying Magistrate not to go further with — 
the criminal prosecution but to let,the matter be decided by a civil MUNNA LAL 
court. Imay only refer to the case of Queen-Empress v. Khuskali EMPEROR 
. (1) and King-Emperor v. Dost Mohammad C). — 


_ The Code of Criminal “Procedure has now been amended and Reena 
section 139A has been added. The provisions of that section were 
apparently overlooked by the learned Magistrate. That section 
provides that when an order is made under section 133 of the Code 

-of Criminal Procedure, the’ Magistrate shall, on the appearance 
before him of the person against whom the order is made, question 
"him as to whether he denies the existence of any public right, etc. 
‘Then sub-clause 2 provides that if in such enquiry the Magistrate 
finds that there is any reliable evidence in support of denial, he 
shall stay proceedings until the matter of existence of such right 
has been decided by a competent civil court, but if he finds that 
there is no such evidence he shall proceed as laid down in section 137 
or 138 This section is imperative. It does not authorise a 
Magistrate to look into the question of title and decide for himself 
whether the accused’s case is or is not true. All that the Magis- 
trate is to see is whether there is any reliable evidence in support 
of such denial. If there is some reliable evidence in ~ support of 
the denial then the proceedings under the Code have to be stayed.” 
In the present case it is impossible to say that there was no dona fide 
claim put forward by the accused or that there was no reliable 
évidence in support of his denial. The Survey maps are apparently 
very old documents and the town area map has been recently pre- 
pared under the order of the Town.Area Committee. The appli- 
cant also apparently had some map on which he was relying in 

support ef his denial. 


-I am, therefore, of opinion that no order under section 140 
should have been passed without first proceeding under section 139 
- A. In a recent case reference decided by PIGGOTT, J. it was held that 
where in a dispute relating to a closing of an old drain and the 
opening of a new one it was denied that the drain was a public one, 
the procedure adopted by the court below in taking up evidence at , | 
once’ under section 137 auc passing an order under section 140 * 
without proceeding under section 139A was illegal. Iam, there- 
fore, of opinion that the proceedings in this case should be stayed 
until the matter of existence of such right has been decided -by a 
competent civil court. = 
- l (1) [19c0] A. W. N., 204. : 
*(2) I. L. R., 28 All, 98. (ft 
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Penal Code, section 379 — Property of applidant attached by official recetver 
under bona fide belief that if belonged to snsoluent—Property subse 
quently removed by applicant although aware of the fact of attachment— 
When offence made out—Provincial Insolvency Act, sections 50 and 68— 
Provisions of. 

Where an official receiver, acting under a dona fide belief that it 
was the property of the insolvent which he was seizing, attached 
certain movable property of the applicants, and appointed a 
guard to watch the same, .and the applicants subsequently, 
knowing that their property had been attached, removed it from 
the possession of the guard, eld, that on the day when the 
applicants removed the property the receiver was in lawful posses- 
sion of il though his initial taking possession might not have ' 
been quite justified and, therefore, the applicants were guilly of 
an offence under section 379 of the Penal Code. 

Chunnu v. King- Emperor, 8 A. L.J. R., 656 and Grey v. 
Woogramohun Thakur, L. L. R., 28 Cal., 790, referred fo. 

CRIMINAL REVISION from an order of E. L. NORTON ESQ., 
Sessions Judge of Jhansi. 

N. C. Vatsh, for the applicants. 

M. Waliullah (Assistant Government Advocate) , for the Crown. 

The following judgments were delivered :— 

MUKERJI, J.—This is a revision against the judgment of the 
learned Sessions Judge passed in appeal by which he confirmed the 
convictions and sentences passed on the applicants on a charge under 
section 379 of the Indian Penal Code. The facts are stated to be 
this. One Malkhan Singh was adjudicated an insolvent and, an 
official receiver took charge of his property. In order to realise the 
property, he attached the same, which was some agricultural pro- 
duce. The receiver sent his clerk to effect attachment and an 
attachment was formally effected on the 30th of March, 1925. One 


~- 


` Badlu was put in charge of the property as a guard. The applicants 


removed the property from the possession of Badlu on the 3rd of 
April, 1925. They were charged with and were convicted of theft. 


Two points have been raised in this Court. The first is that 
the act of the applicants was done honestly although they hada 
knowledge of the fact that the property had been attached by the 
receiver. Secondly, ıt was urged that the attachment was invalid 
in law as not having been effected By the receiver in person. In 
the course of the argument the second point was abandoned and it 
* Gr. Rev. No. g00 of 1925 
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could be done by an agent appointed by him. 


The first question is the one which has to be decided and there 
seems to be no clear authority on the point. In the case of Chunnu 
v. King-Emperor (*) it was held that where a certain movable 'pro- 
perty had been attached in execution of a decree as belonging to a 
judgment-debtor and the judgment-debtor himself took possession 
of the property, he was guilty of the offence of theft. The whole 
question is whether the receiver was ın possession of the property 
and if the applicants removed that property from the possession of 
the receiver, even under an assertion of dona fide claim of title, they 
ought to be held liable under section 379 of the Indian Penal Code. 
The gist of the offence is that a person shall not remove from any 
person’s possession without his consent any movable property. 
The remedy in such a case of the true owner would be to move the 
court under section 68 of the Provincial Insolvency Act and not to 
take the law in his own hand. 


Under section 20 of the Insolvency Act the court may appoint 
a receiver before an adjudication. The receiver acquires al] the 
powers which were conferable on the receiver appointed under the 
Code of Civil Procedure of 1908. 


Under section 28 of the Insolvency Act the property, on adjudi- 
cation, vests in court or in the receiver. It follows that on an 
adjudication the property of the insolvent vests in the court and if 
there is no receiver, in nobody else. 


Under section 56 of the Provincial Insolvency Act where a 
receiver is appointed the property vests in such receiver. 


Under section 57 the Local Government may appoint such per- 
sons as it thinks fit as official receivers. The present case is that 
of an official receiver. 


Under section 58 of the Act where there is no receiver, the court 
has all the rights as to exercise all the powers conferred on a receiver. 
It will be noticed therefore that the receiver comes in only to aid the 
court in the performance of its duties. 


Under section 59 of the Insolvency Act it is the receiver’s duty 
to realise the property of the debtor with all convenient speed. To 
realise the property of the debtor the receiver has to actually seize 
that property and to reduce it into his possession. In this particular 
case the receiver believing that the property in question was the 
property of the insolvent, reduced it into his possession by sending 
|. his man to seize the property and by appointing a guard. On the 

‘ facts, therefore, there can be no doubt that the receiver was in 
possession of the property when the same was removed by the appli- 
cants. 


It has been urged that the court has no jurisdiction ag i cy 
(1) 8A. L. J. R., 656.8 
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any person who is not the insolvent or who does not claim under 
him, from the possession of any property. This may be at once 
conceded. But the question is not of title but of possession. When 
a court takes possession of another man’s property, under the Jona 
fde belief that it is the property of the insolvent, it is entitled to 
keep possession till the title of tbe claimant is established. Similarly 
the receiver, acting under a dona fide belief that it is the property 
of the insolvent which he is seizing, is entitled tq be maintained in 
possession till the title of the claimant is established. The law 
provides an easy remedy against the action of the receiver by the 
provisions of section 68 of the Provincial Insolvency Act. That 
was the remedy of the applicants and not to seize the property 
which had been reduced into possession by the receiver. 


If we look to the broad principles of administration we shall see 
that the view taken in this case by me is in accordance with the 
public policy. If the receiver be treated as having no better position 
than that of the insolvent.himself, that is to say, the position of a 
private person, it would be impossible for him to administer the 
estate of an insolvent. Any property that he seizes may be taken 


away from him and instead of the party taking away the property 


from the possession of the receiver, corning to court for nis remedy 
the receiver will be obliged to go to court for his remedy. It would 
be impossible for him to administer the estate of the insolvent. 
Section 68 of the Insolvency Act will become a dead letter. 


I hold that the applicants acted contrary to law in removing the 
property from the possession of the receiver and were consequently 
rightly held to be guilty of the offence under section 379 of the 
Indian Penal Code. I would, thereforc, dismiss the application in 
revision. 


SULAIMAN, J.—I concur in the conclusion, though with some 
difficulty. The case of Chunnu v. King-Emperor (C) related toa 
case where property had been attached in execution of adecree. In 
my opinion there is a slight difference between the case of an attach- 
ment in execution of a decree and a seizure by a receiver in an 
insolvency matter. In the case of an attachment the decree-holder 
moves the court in the first instance and furnishes an inventory 
duly verified describing the property sought to be attached in detail. 
The attachment is effected through an officer of the court at the 
risk of the decree-holder and if it subsequently turns out that an 
innocent third person has suffered loss in consequence of that 
attachment the party who moves the court ıs civilly liable therefor. 
Furthermore, in cases of movable properties under Order 21, rules 
43 and 44 it is specifically provided that they are to be attached by 
actual seizure or by a proclamation, both of which have the legal 
effect of passing the possession of the property jnto the custody of 
the court. Therefore when a property has been attached under an 

’ (1) 8A. L. J. R., 656, 
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order ‘of a Civil Court in execution of a decree, possession has legally 
passed to the court. Any person who takes possession of that pro- 
perty subsequent to that attachment would obviously be guilty under 
section 379 of the Indian Penal Code, if he knew that the property 
had been attached and was therefore necessarily acting dishonestly. 
In the case of a receiver under the Insolvency Act there can be no 
question of attachment whatsoever. By operation of section .28 the 
property vests in the receiver himself. It is, therefore, not necessary 
for him to attach any property in the sense in which a decree-holder 
who has no interest in the property of the judgment-debtor before 
attachment proceeds to do so. The position of the receiver is for 
the time being that of a true owner and he is certainly entitled to 
obtain possession. Section 59 authorises him to realise with con- 
venient speed the property of the debtor which may in ordinary 
cases include a power to obtain possession of the property peacefully. 
Section 56 contains a proviso that nothing in the Act shall be deemed 
to authorise the court to remove from the possession or custody of 
property any person whom the insolvent has not a present right so 
to remove. ' There is no express provision in the Act laying down 
that a receiver has power to seize the property of another person 
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other than the insolvent provided he acts dona fide in the belief that — 


the property is part of the assets of the insolvent. Under these cir- 
cumstances it may be urged that the initial seizure of the property 
of a third party by the receiver was not lawful or justified. Ina 
case where a receiver had been appointed by High Court in appeal 
and he was dispossessed, the Calcutta High Court thought that the 
person offending would be guilty of the contempt of court, vide 
Grey v. Woogramohun Thakur (*). Ina number of -cases where 
the party acts fraudulently it may be possible to bring the case with- 
in the purview of section 206 of the Indian Penal Code or where 
there is an obstruction under section 183 of the Indian Penal Code. 
But I would have imagined that if the receiver had no lawful authority 
to dispossess a true owner from his property, if he professed to do 
so and the true owner did not recognise his dispossession and 
retained possession, it would be difficult to hold that the true owner 
was guilty of theft 


I realise however that the general policy of the law would be 
defeated if it were to be held that any person can defy a receiver in 
insolvency and refuse to recognise a seizure made by him. Under 
section 68 the person aggrieved has power to apply to the court 
requesting it to revise or modify the act or decision of the receiver. 
Furthermore, the offence as defined in section 378 of the Indian 
Penal Code is really an offence against possession and not so much 
as against title. The result is that under certain circumstances it 
is possible to convict thé owner himsclf of having stolen his property 
where he has removed it dishonestly from the.custody of another 
person lawfully in possession for the time being. It, therefore, 

. (1) I. L, R., 28 Cal., 7g, 
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seems immaterial to consider how the possession of’ the receiver 
arose originally, provided it can be held that at the moment when 
the accused dispossessed him, the receiver was lawfully in posses- 
sion of it, actual or constructive. In the present case it has been 
found by the courts below that the accused were aware of the fact 
that the crops which they removed had really been seized by the 
receiver's agent. On the day when they removed the crops the 
receiver was in lawful possession of it,*though his initial taking pos- 
session might not have been quite justified. Under these circum- 
stances I agree with my learned brother that an offence under section 
379 of the Indian Penal Code was committed. When the accused 
were aware of the fact of the previous seizure by the receiver it 
cannot be urged that they were not acting dishonestly merely because 
they were putting forward a dona fide claim of title. 
By THE COURT.—The application is dismissed. 

Application dismissed, 





SHEO PRASAD (Petitioner) 
VEVSUS . 
SHEO BANS RAI (Opposite party) .* 
Limitation Añ, Art. 155— Application of—Appeal under section g76B of 
Criminal Procedure Code, 

Article 155 of the Liniitation Act applies to an appeal under 
section 476B of the Criminal Procedure Code against an order 
refusing to file a complaint under section rog of the same Code, 

CIVIL MISCELLANEOUS APPEAL under section 476B of the 
Code of Criminal Procedure from an order of BABU LAKSHMI 
NARAIN TANDON, Subordinate Judge of Agra 

Gopinath Kunsıu, for the applicant. 

The following judgment was delivered by 

DANIELS, J.—This is an appeal under section 476B ‘of the 
Code of Criminal Procedure against an order refusing to file a 
complaint under section 195 of the same Code. The question is 
whether limitation is sixty days under Article 155 or ninety days 
under Article 156 of the Limitation Act. When the exact terms of 
Article 155 are looked at the question raised does not admit of 
doubt. Article 155 applies to any appeal to the High Court under 
the Code of Criminal Procedure except appeals from a sentence of 
death or an order of acquittal. This is clearly an appeal under 
the Code of Criminal Procedure as the right of appeal is expressly 
conferred by section 476B of that Code. The article applicable is 
therefore 155 and the appeal is beyond time. As some misappre- 
hension appears to have existed on this point and the counsel who 
presented the application states that he has himself been hitherto 
under the impress’on that limitation was ninety days, I allow him 
a week within which to file an applic&tion under section 5 of the 
Limitation Act supported by an affidavit. ° 

{ Civ. Misc. App. of 1926. 
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CHURYA AND OTHERS (Plaintiffs) Civi. 
R VEFSUS 1926 
BANESHWAR (Defendant) * Pree 


Civil Procedure Code, Order 22, rule (3)—True interpretation of—Abate Linns AY, J. 
meni—An automatic process — Order of court not necessary for working SULAIMAN, |}, 
abatement— Limitation Act (IX of 1908), Art. 171—Provistons of. MUKERJI, J 


‘Abatement in the case of a suit or appeal is an automatic 
proceeding and results from the happening of certain events 
mentioned in Order 22 and no order of the court is necessary 
for producing a condition of abatement. 


LZachmi Narain vy. Muhammad Yusuf, Y.L. R, 42 All, 540, 
followed. Gujrati v. Sital Aisir, L. L. R., 44 All, 459, overruled 
and Secre/fary of Stete for India im Council x Jawahir Lal. l. L, 
R.. 36 All., 235, referred to. 


Shiva Prasad Sinha for Saila Nath Mukerji, for the applicants, 
Uma Shankar Bajpai, for the opposite party. 
The following is the Referring Order :— 


SULAIMAN, J.—In a Letters Patent Appeal which was dis- Sulaiman, J, 
posed of last year two applications have been filed on behalf of 
the appellants, one praying that the appeal may be declared to 
have abated as against Baneshwar deceased respondent, and the 
other praying that the appeal be restored to its original number’ 
and the names of his two sons be brought on the record in the 
array of the respondents. 


The suit was brought for ejectment by the plaintiffs against 
three defendants. Baneshwar was defendant No. 3 and was not 
related tothe other delendants. ‘The plaintiffs’ case was that 
they were occupancy tenants of the plots, that defendants Nos. 1 
and 2 were their sub-tenants and that defendant No. 3 was the 
sub-tenant of the defendants? sub-tenants ‘lhe court of first 
instance dismissed the suit, but on appeal the District Judge 
decreed the ciaim onthe 23rd of December, 1921. A second 
appeal to the High Court was preferred by Baneshwar, defendant 
No. 3, and a learned Judge of this Court allowed the appeal and 
ordered that the memorandum of appeal presented in the court 
of the District Judge should be returned to the 1espondent foi 
presentation to the proper court. A Letters Patent Appeal was 
fled by the plaintiffs against this order. 


It is now an admitted fact that Baneshwar, defendant died 
on the 28th of February, 1924 while the appeal was pending, but 
this fact was not brought to the notice of the Bench hearing the 
Letters Patent Appeal which allowed the appeal and restored 
the decree of the District Judge. 

* Mis, Case No. 255 of 1925. 
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When the plaintiffs proceeded to execute thei: deciee against 
defendants, including Baneshwar, an objection was filed by the 
heirs of Baneshwar, on the sth of January, 1925, 10 the effect 
that Baneshwat having died before the decision of the Letters 
Patent Appeal, the decree was not binding on them. The plaint- 
iffs accordingly filed the aforementioned applications in this 
Court on the 23rd of April, ro2s. ‘Their allegation is that they 
became aware of the death of Bameshwar only when objections 
were filed on the sth of January, 1925 and they made furthe 
enquiries in the village. On the other hand the allegation on 
behalf of the opposite party is that the applicants were fully 
aware of the death of Baneshwar even long before the 5th of 


January, 1925. 


A preliminary objection to the hearing of these applications 1s 
taken that they are barred by time. It is urged that the abate- 
ment of the appeal took place on the expity of go days from the 
28th of February, 1924-when Baneshwar died, and that no appli- 
cation for setting aside the abatement having been made within 
6o days of thé said expiry, the present applications aie barred 
by time. On the other hand the learned vakil for the applicants 
relies on the case of Gujrati v. Sital Misir, I, L. R. 44 All, 
459, and urged that it was necessary to pass an order of abate- 
ment before the appeal could abate and that inasmuch as no 
order of abatement has yet been passed {ime under Article 171 
of the Indian Limitation Act has not yet begun to run against 
fhem. - 


In the case of Lach Naram v. Muhammad Yusuf, I. L. R., 
42 All. , 540, WALSH, J. held “whether or not a formal order to 
that eflect is passed, a suitor appeal abates automatically when 
no application is made within time to bring upon the record the 
representative of a deceased plaintiff or appellant”. In a subse- 
quent case the correctness of this decision was doubted by 
BANERJI, J. who referred a similar application for decision to a 
Bench of two Judges. The decision of the ei is to be found 
in Gujrati v. Mial Misir, 1. L. R., 44 All. The view taken 
by the Bench (RYVES and GOKUL PRASAD JJ) was that the 
point was concluded by a former decision of this Court in The 
Secretary of State for India wn Councal v. Jawahir Lal, I. 1. R., 
36 All., 235, which decision, in their opinion, was correct. The 
learned Judges then went on to observe that having regard to 
the language of Order 22, rule 9 (2) it was quite obvious that a 
suit could not be dismissed automatically and that it seemed to 
them thercfore ‘that a lormal order declaring thal a suit or an 
appeal has abated is necessary before an application under this 
rule can be entertained’. 


In my opinion the authority referred to by the learned Judges 
does not really support the contention of the applicants. I do 
not take that judgment to lay down that 4 formal order declaring 
that an appeal has abated is always necessary before an abate- 
ment can take place. On the other hand, insthe course of the 
judgment, the lçarned CHIEF JUSTICE and BANERJI, J. who 
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decided the case ot the Secretary of State for India in Council v. 
Jawahir Lal, I. L. R., 36 All, 235, remarked “ As no applica 
tion was made inthis case to bring on the record the legal re~ 
presentative of the deceased respondent within the six months 
prescribed by the Limitation Act, this appeal Aas abated”. They 
then went on to say: “We accordingly declare that the appeal 
has abated ’’, 


Under Order 22, rule 4 (3) it is provided that where within 
the time limited by law no application is made under sub-ruie 
(1), the suit sha// abate as against the deceased defendant. 
The rule does not say that the court shal! pass an order direct- 
ing that the suit abates. In the same way under rule g (2) it is 
provided thal the plaintiff or the person claiming to be the legal 
representative of a deceased plaintif, or the assignee or the 
receiver in the case of an insolvent plaintiff, may apply for an 
order to set aside the abatement or dismissal. It does not say 
to set aside ‘ the order for abatement or dismissal ’ as section 
371 of the old Code of Civil Procedure had said. ‘The learned 
Judges, in the case of Gujrat v. Sital Misir, L. L. R., 44 All., 459 
apparently quoted the repealed section when they remarked that 
that was an application to set aside an order of abatement in an 
appeal pending ın that court. Further, the argument that a suit 
cannot be dismissed automatically does not apply to an auto 
matic abatement of a suit. The legislature has not only amend- 
ed the Code of Civil Procedure, but has also similarly amended 
Article 171 of the new Limitation Act. Now the application 
is to set aside an abatement, and sixty days begin to run from 
the date of the abatement and not from the order of abatement. 


We, thetefore, entertain doubts as to the correctness of the 
decision in I. L. R., 44 All., 459 As, however, the point was 
expressly referred to a Bench by a learned Judge of this Court” 
and was decided after a consideration of the provisions of the 
Code and was intended to be an authoritative pronouncement, 
we cannot openly dissent from the view of the Division Bench, 
and think that the poiat should be decided by a larger Bench, 
as it is of considerable importance and arises frequently. 


MUKERJI, J. =I entircly agree with my iearned brother and 
wish to add just one word in-suppoit of his arguments which 
seem to be entirely unassailable. J can see no utility of sub- 
rue (3) of rule 9 if the law, that was intended to be enacted, 
meant that an application to set aside an abatement should be 
made only after an order for abatement had been made. When 
a party, whose interest it is to set aside an abatement comes 
before the court, he would come naturally with two prayers. One 
prayer would be that an order may be passed declaring an abate- 
ment and the othe: would be to set aside the abatement. An 
application for setting aside an abatement must be made within 
two months from the abajement. There would be no necessity for 
two months’ time when, as a matter of Course, the applicant would 
make the application defore an order of abatement has been made. 
A fortiori, there would be no necessity for granting further time 
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under section 5 ol the Indian Limitation’ Act fot making an 
application tor sctting aside an abatement. 

BY THE CoURT.—We accordingy direct that the papis be 
laid before the HON’BLE CHIEF JUSTICE for consideration whe- 
ther the matter should or should not be referred to a Full Bench. 

The following judgments were delivered :— 

LINDSAY, J.—This case has been feferred toa Full Bench in 
order to obtain a pronouncement as to whether the case Gujrat v 
Sizal Misir (*) was rightly decided. This question is connected 
with the question of the proper interpretation of certain expressions 
to be found in Order 22 of the Code of Civil Procedure. 


That order deals with what is to happen to suits in cases of the 
death, marriage and insolvency of parties, and in general terms the 
order declares that on the happening of certain events the suit 
abates. This procedure is also made applicable to appeals by virtue 
of rule 11, Order 22, so that, under the Order in question it is 
possible for either a suit or an appeal to abate. 


When a suit or appeal abates under the Order, rule g lays down 
a procedure by way of revivor, and if that procedure is followed the 
suit or appeal which has abated and, so to speak, become dead is 
revived. 


The question upon which there has been a considerable difference 
of judicial opinion in this Court is whether before a suit abates it is 
necessary for the court to pass what has been called an order for 
abatement, that is to say, the question is whether a suit abates 
automatically or whether in order to bring about abatement it is 
necessary that the court should pass an order to that effect. 


It seems to me on a study of the language of Order 22 that it is 
impossible to contend that there is any need fora court to pass 
what is called, an order for abatement ; for, in my opinion, abate- 
ment is an automatic proceeding and regults from the happening of 
certain events which are mentioned in Order 22. 


That was the view which was taken also by MR. JUSTICE 
WALSH in the case of Lachmi Narain v. Muhammad Yusuf). 


It seems, however, that this judgment was overruled by the 
Bench decision which we are now considering, namely, the decision 
in Gujrati v. Sital Misty (°). There two learned Judges of this 
Court said as follows at page 461 of the report :— 


“ It seems to us that the point is concluded by the decision 
in Secretary of State for India v. Jawahir Lal, I.L. R., 36 All., 
23g, and we think that that decision was correct. In Order 22, 
rule ọ (2) it is stated that the plaintiff may apply for an order to 
set aside the abatement or dismisgal. It ıs quite obvious that a 
suit cannot be dismissed automatically. It seems to us, there- 


(1) I L. R., 44 All., 459. (2) I. L. R., 42 All., 540. 
(3)g1. L. R., 44 All. 459 
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fore, that a tormal order declaring that a suit or appeal has 
abated ıs necessary before an application under this rule can be 
entertained ”. 

All I can say is that with great respect I am unable to follow 
the opinion of the two learned Judges. It is certainly true that 
there can be no automatic dismissal of a suit under Order 22. The 
only provision for dismissal of a suit under this Order is to be found 
in rule 8 (2). The case which ‘is there contemplated .is one in 
which the plaintiff has become insolvent and under rule 8 (2) the 
defendant may apply to the court, for the dismissal of the suit on 
the ground of the plaintiff's insolvency. On that application being 
made the court may make an order dismissing the suit. Quite 
clearly there can be no automatic dismissal for,as has just been 
pointed out, this dismissal must result from an application made by 
the defendant. But it does not follow that because a suit may not 
be dismissed automatically, the suit does not abate automatically. On 
the contrary, it seems clear in every way that abatement in the case 
of a suit or appeal is an automatic proceeding and that for the pur- 
pose of producing what is described as the condition of abatement 
no order of the court is necessary. It does indeed happen in 
practice that courts do declare that a suit or appeal has abated but 
in making this declaration they are merely recording a fact which 
has happened in the law and the abatement does not result in any 
way from thé making of the order. The order is merely a declaration 
of an existing fact. 


With regard to the case of Secretary of State for India in 


Council v. Jawahir Lal (C) which is cited as an authority by the: 


learned Judge who decided the case of Gujrati v. Sital Misir (*) 
referred to above, I am of opinion that this decision does not lay 
down that it is necessary that the court should pass a formal order 
to bring about the abatement of a suit or appeal. It is quite true 
that certain expressions in the judgment in that case as also in the 
referring order might lead “one to suppose that the making of a 
formal order was necessary. For example, in the referring order of 
PIGGOTT, J. we find the following : 

“ An order for the abatement of the appeal would certainly 
follow automatically upon an order rejecting the present applic- 
cation ”. i 

Again in dispossing of the case the two learned Judges who 
decided the reference say that “ he may, after the order of abatement 
has been pasśed, apply to have it set aside on the ground that he 
was prevented by any sufficient cause from continuing the suit ”. 
These expressions, as I say might indicate that the passing of an 
order for abatement was legally necessary. On the other hand, it 
would appear from another passage in the judgment that the learned 
Judges were nof of the opinion that such an order was required for 

(1) I. L. R., 36 All., 235. (2) ¿l L. R., 44 All, 459 
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they say at page 238 of the report as follows :— 

“ Therefore, as the law now stands since no application was 
made under sub-rule 1 within the time allowed by law, the appeal 
must abate ”, - 

Howeyer that may be, it seems to me perfectly clear that the 
abatement of a sut or appeal is an automatic process and that in 
order to work an abatement in either “case no order of the court is 
required. l 

Some of the confusion which has attended the discussion of this 
question has probably arisen from the fact that under the Civil Pro 
cedure Code, Act XIV ot 1882, there were certain sections which 
declared that an order for abatement of a suit might be passed by 
the court I may refer in this connection to section 366 of Act 
XIV of 1882. Section 371 also provided certain procedure by which 
an order for abatement could be set aside. It is also pertinent to 
notice in this connection that under the Limitation Act of 1877, 
Article:171 provided a period of sixty days for applications made 
under section 371 of the Code of Civil Procedure for an order “ to 
set aside an order for abatement” and the period of sixty days was 
declared to begin to run from the date of the order for abatement or 
dismissal. This period of limitation was obviously so framed because 
of the language of section 371 which, asI have already said, pro- 
vided for the setting aside of an order'for abatement. s 


If we turn now to Act IX of 1908 which was passed ın the same 
year as the present Civil Procedure Code we find that Article 171 
is couched in different language. The Article provides a period of 
sixty days for an application under the Code of Civil Procedure, 
1908, for an order to set aside an abatement (not to set aside an 
order for abatement) and the period of sixty days begins to run not 
from the date of any order of abatement but from the date of the 
abatement. 


Iam satisfied, therefore, that the decision in Gujrats v. Sital 
Misty (`) is not a correct decision and ought to be overruled. In 
my opinion the correct law was -laid down in the judgment above 
referred to which is reported in Lachm: Narain y. Muhammad 
Yusuf (°). The true interpretation of Order 22 is that in order 
to work the abatement of a suit or appeal it is not necessary for the 
court to pass any order. 


SULAIMAN, J.—I fully agree. My view with reasons is fully 
set forth in the order of reference which I adopt. I may only add 
that according to the English practice (Order 17, rule 9) where 
any cause or matter “ becomes abated ”, the solicitor for the plaintiff 
or person having the conduct of the cause or ° matter merely certifies 
the fact to the proper officer who cau%es an entry thercof to be made 
in the Cause Book opposite to the name of such’ cause or matter. 

(1) I. L. R., 44 Ally 459. (2) I. L. R., 42 All., 540. 
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` MUKER]I, J.—I entirely agree. As an additional reason would 
refer to my referring order in which I referred to the provision 
contained in sub-rule 3 of Order 22, rule 9. 

By THE CourT.—The case can now be sent back again to the 
learned Judges who referred the above matter to this Bench for 
opinion. 

[On receipt of the opiniore of the Full Bench, the following judg- 
ment was delivered by] 


SULAIMAN and MUKERJI, JJ.—-The Full Bench having decided 
that an application for setting aside an abatement must be made 


within the period of sixty days from the actual abatement, and not% 


from the passing of anorder declaring the abatement, we have to 
consider the application for substitution of names, on the merits. 
It is admitted that Baneshwar died on the 28th of February, 1924. 
The applicant’s case is that they came to know of the death on the 
5th of January, 1925. The question is, admitting this date to be 
true, whether they acted diligently in coming before this Court 
with the application for substitution. The period allowed for an 
application for substitution is ninety days and the present appli 
cation is beyond time, even if this period of ninety days is computed 
from the date of knowledge, namely, the 5th of January, 1925. In 
the circumstances, we do not think that there was any diligence 
on the part of the plaintiffs-appellants. 


We declare that the Letters Patent Appeal has abated. We set 
aside the order allowing the appeal and instead give the declaration 
aforesaid. We make no order as to costs. 
l Order set aside. 


HARNAND LAL (Plainaf) 
versus 
CHATURBHUJ (Defendant) .* 


Cimi Procedure Code, Order 32, rule 15, proceedings unter—Order refus- 
mg stay of —No revision les—Multiphety of proceedings, abuse of 
the process of the court—Inherent powers of Court to inlerfere—Sec 
tion r57, Civil Procedure Code, interpretation of. 


Section 151 of the Civil Procedure Code only indicates that 
there is a power to make such orders as may be necessary for 
the ends of justice or to prevent an abuse of the process of the 
Court. It does not confer any powers whatsoever. It merely 
declares the existence of an inherent jurisdiction in ali courts to 
go beyond the law of procedure in the ends of justice. Where 
after some evidence had ebeen taken by a Subordinate Judge, 
in a suit for specific performance, defendant’s counsel informed 

t Cr, Rev. No. 125 of 1925 
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J 
the court that lunacy proceedings were going on in the District 
Judge’s courtsin reference to the mental condition. of the defend- 
ant and subsequently, the plaintiff applied for stay- of.piroceed- 
ings till a decision was arrived at by the District. Judge it was 
found that the plaintiff was to give the same evidence .before 
eilhe1 court, but the Subordinate Jndge refused the application, 
held, that the circumstances of the case indicated beyohd doubt 
that it was a suitable case for the sexercise of the inherent powers 
possessed by the High Court and that, therefore the plaintiff’s 
application should be acceded to. Auddhoo Lal v. Mewa Ram, 
19 A. L. J. R., 558, Jott Skid Prakash v. Jhinguria, I. L. R., 46 
All., 144, referred fo. 
CIVIL REVISION from an order of BABU SARUP NARAIN 


Second Subordinate Judge of Cawnpore. 
Peary Lal Banerji, for the applicant. 
Surendro Nath Sen, for the opposite party. 
The judgment of the Court was delivered by 
Boys, J.—This is an application asking this Court to stay 
further proceedings inasuit pending in the court of the Second 
Additional Subordinate Judge of Cawnpore until the decision of 
certain lunacy proceedings pending in the court of the District Judge 
of Mainpuri. The plaintiff Harnand Lal sued Chaturbhuj (to whom 
we will refer in this judgment as Chaturbhuj defendant in distinction 
from his son-in-law to whom we wil refer as Chaturbhuj junior) for 
specific performance of a contract. Chaturbhuj junior applied to 
the Subordinate Judge under Order 32, rule 15 of the Code of Civil 
Procedure praying for a guardian ad litem to be appointed for 
Chaturbhuj defendant on the ground that the latter was of weak 
mind. Some evidence was taken, when on the 4th of September, 
1925 the vakil of Chaturbhuj defendant informed ‘the court that 
lunacy proceedings were going on in the court of the District Judge 
of Mainpuri in reference to the mental condition of the defendant. 
A week later the plaintiff asked the Subordinate Judge to adjourn 
the proceedings in his court until a decision in the lunacy proceedings 
bad been arrived at. This application was refused and it is to set 
aside that refusal that this application has been made. Subsequent 
to the Subordinate Judge’s refusal the plaintiff successfully applied 
to the District Judge of Mainpuri to be made a party to the lunacy 


proceedings. 
The learned Judge in refusing the application for stay of the 
proceedings before him said. 


‘‘ there is no doubt that if that court decides that the defendant 
is a lunatic then this court will be bound by that order but even 
if the application under the Lunacy Actis for some reason dis- 
allowed—then still this Court wk] have to decide whether the 
defendant on account of mental infirmity is unable to protect 
his own interests. * „l have already recorded pari of the evidence 


‘\ 
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and so { think the matter should he decided so far as the present 
; Suit is concerned”. 


l ti is of course obvious that if the District Judge finds Chaturbhuj 
.defendant-to be of sound mind tor the purposes of the proceedings 
before him, the learned Subordinate Judge will have in that case to 
proceed with and finally determine the question of the mental 
fitness of the defendant within the meaning of Order 33, rule 15. 
It is equally obvious that if the District Judge finds the defendant 
to be a lunatic, that finding will conclude the question at present 
pending before the Subordinate Judge. Counsel for Chaturbhuj 
junior before us is unable to suggest any prejudice whatever that his 
client or Chaturbhuj defendant will suffer by a stay of the proceed- 
ings in the court of the Subordinate Judge, even if eventually the 
lunacy of the defendant be not established in the court of the 
District Judge. There should at the most bea very brief delay 
while the Subordinate Judge completes the enquiry necessary for 
the proceedings before him. On the other hand it is manifest 
that to continue the proceedings before the Subordinate Judge 
when the result of the proceedings before the District Judge may 
show them to have been already unnecessary, 1s most undesirable 
Such a course would manifestly infringe the principle that this 
Court and every other court should avoid as far as possible multiph- 
city of proceedings in the same matter It is further pertinently 
urged on behalf of the plaintiff before us that the evidence which 
he will require to produce before the Subordinate Judge and before 
the District Judge is practically the same and that it is impossible 
for him to be taking his witnesses backwards and forwards to two 
different courts in the same matter. We think that these facts 
only require to be stated to indicate forcibly that‘it is desirable that 
the proceedings in the court of the Subordinate Judge should be 
stayed. 


The only question that it has been possible for counsel for the 
opposite party here to seriously urge is that this Court has no 
power to stay the proceedings. The -plairitiff-applicant here did 
not justify his right to apply to this Court by a reference to any 
enactment in the title of his application It has since been entitlec| 
an application under section 115 of the Code of Civil Procedure, 
in response, as we are informed by counsel for the applicant, to a 
suggestion from the learned Judge before whom this case first came. 
For the opposite party it is contended that the case is not one in 
which this Court can interfere on the revisional side under section 
r15 and he relies on the decision of the Full Bench in Buddhoo Lal 
v. Mewa Ram (°). We think that this contention, in the particu- 
lar circumstances in *which this order of refusal to stay was passed, 
must be accepted. Counsele for the plaintiff-applicant then fell 
back on the provisions of section 151 of the Code of Civil Procedure 


(1) [1921] 19 A. L. J, R., 558. 
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and of section 107 of the Government of India Act. In the view 
that we take it will be unnecessary for us to i the latter 
section. \ 


It is a common practice to speak of “the power given to the 
court by section 151 to make orders, etc”. It is clear however 
that section 151 gives no powers whatever. It merely saves such 
inherent power as the court may already have from being limited 
or otherwise effected by the Code. When therefore a court inter- 
feres in response to a prayer such as' that now in its present form 
before us, it exercises the inherent power already possessed by it 
and does not in any sense exercise a power conferred by section 151. 
This is no mere verbal distinction for it means that section 151 
gives no power whatever to: the court to pass an order which it 
may deem to be necessary for the ends of justice or to prevent 
abuśe of the process of the court. Any power that this Court 
may have must be sought for elsewhere then in section 151. 


It has been urged by the opposite party that “the power given 
by section 151 of correcting an order is limited to a court correcting 
its own orders”. We have already pointed out that section 151 
confers no powers whatever. In the second place, even if it did 
so, it would be impossible to accept the argument | for the opposite 
party that a Subordinate court could in given circumstances 
exercise inherent powers in reference to an order of its own; but 
that its superior court could not in the event of the Subordinate 
court refusing to do so give the necessary redress. Such a proposi- 
tion is not even stateable. It is, moreover, apparent that in the 
great majority of cases in which it has been held that there was 
inherent power in, the court to redress an injustice, the injury has 
been done by an order of a- subordinate court and the inherent 
power to redress it exercised by a superior court. The duty of a 
subordinate court and the duty of a superior court to do justice 
is oie and indivisible and the courts cannot be divorced from each 
other Alexander Rodger v. The Comptoir D’ Escompte De Parts. (’) 
See also Debt Baksh Singh v. Habib (°F where the Privy Council 
referred to an order of the lower appellate court in India as an 
abuse of process committed by that court and gave redress in the 
exercise of inherent powers On this point it is unnecessary 
to quote further authority. 


As to the extent of the inherent power Tr in “ the court ” 
section 151 only indicateś that there is a power “to make such 
orders as may be necessary for the ends of justice or to prevent 
án abuse of the process of the court ”. The principles controlling 
the exercise of this inherent power have been the subject of many 
judicial decisions. Contention such as thefe has been, has chiefly 
revolved round the question how far tere is inherent power in the 
court to override an express statutory declaration’ in circumstances 


(1) [1871] L. R. 3 PG, 465 (2) [1913] I L. Ro, 35 Al, 3g1(P. Q.) 
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indicating the desirability of such a course in the interests of justice. 
With that question we are not concerned in this case. The order 
staying the proceedings in the court of the Subordinate Judge is 
one which, if we make it, cannot in any way be said to be ın conflict 
with any statutory provision. We are here merely asked to control, 
in the interests of justice and in order to prevent an abuse of the 
process of the court, the procedure of the subordinate court ın 
circumstances for which the legislature has made no provision In 
this we may agree and do agree with the remark of STUART, J. in 
Joshi Shib Prakash v. Jhinguria (+) that “the enactment of this 
section (section 151) declared the existence of an inherent jurisdic- 
tion in all courts to go beyond the law of procedure in the ends of 
justice,’ without its being necessary for us to express concurrence 
in ‘or dissent from the further observations of the learned Judge in 
that case. In Balgobind v. Sheo Kumar (°) WALSH and RYVES, 
JJ. held at page 876 that “an abuse of the process of the court” 
includes “the idle multiplicity of proceedings”, and of this we 
think there can be no doubt. We, therefore, hold that we have 
power to interfere in the exercise of this Court's inherent powers, 
and we think, further, that the circumstances of the case indicate 


beyond any doubt that it is a suitable case for the exercise of those 


inherent powers. It is'clear that they are powers that must be 
sparingly exercised but in a suilable case it is the duty of the court 
to exercise them. We therefore accede tothe application made to 
us‘and direct that the proceedings in the court of the Subordinate 
Judge under Order 32, rule 15 of the Code of Civil Procedure be 
stayed until such time as the proceedings in Lunacy in the court of 
the District Judge of Mainpuri have been determined. | 


Application allowed. 


(4) [1923] I L R., 46 All. 144. (s) [1924] I. L. R., 46 All. 864. 
l % 
_ DAULAT SINGH (Judgment-debtor) 
i Versus 


MAHARAJ RAJA RAMJI (Deeree-holder) * 


Civil Procedure Code, section 47 (2}— Ob jection by Judgment-debtor in 
execution of decree passed against him during minority— Court executing 
decree being same which passed the decree—When objection could be 
treated as a suntt. 


A judgment-debtor is entitled to bring a separate suit fora 
declaration that the decice passed against him during his minority 
without the appointment of a guardian was not binding on him. 
Rashid-un-nisa yv Mohaenmad Ismail Khan, 1. L. R., 31 All., 572, 
Manohar Lal v. Jadunath Singh, 1. L. R , 28 All., 585 and Partaù 
Singh v. Bhabhuti Singh, 1. L. R- 35 Ail., 487, followed. 

* E, S. A. No. 1642 of 1824. 
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Where a judgment-debtor sought to obtain such a declaration 
by his objection raised in the execution department and it was 
found that he was a minor onthe date when the decree was 
passed, eld, that,,under section 47 (2) of the Civil Procedure 
Code, his objection could be treated as a suit and the court. 
entertaining the objection, being the same court as passed the 
decree and there being no questiomof limitation, the objection 
could be disposed of as asuit andthe necessary declaration grant- 
ed. The judgment-debtor was, therefore, entitled to a declaration 
that the decree passed against him was not binding on him, 
subject to payment of the necessary court-fec. Pasupatty Ayyar v. 
Kothanda Rama Ayyar, I. L. R., 28 Mad., 64-and Jotindra 
Mohan Tagore v. Mahomed Basir Chowdhury, 1.L. R.,32 Cal., 332, 
followed. : 


EXECUTION SECOND APPEAL from a decree of D. C. HUNTER 
ESQ., District Judge of Allahabad, reversing a decree of PANDIT 
GAURI SHANKER TEWARI, Subordinate Judge of Mirzapur. 


Sheo Dthal Sinha, for the appellant 
flartbans Sahat, for the respondent. 
The following judgments were delivered :— 


SULAIMAN» J.—This isa judgment-debtor’s appeal arising out 
of certain execution proceedings. A decree was passed against the 
defendant-appellant on the:18th of March, 1920. In the suit the 
defendant-appellant was treated asa major. He did not appear and 
the decree was er parte. When the decree was put in execution, 
the judgment-debtor filed an objection, urging that the decree was 
a nullity and was not binding on him inasmuch as he was in fact 
a minor on the date when it was passed. 


The court of first instance went into the question of the alleged 
minority and came to the conclusion that the defendant was in fact 
a minor. Purporting to act on the execution side, it disallowed the 
application for execution and referred to the provisions of Order 
32, rule 5, sub-clause 2. No express order discharging the previous 
decree was however passed by it. The decre¢-holder appealed to 
the District Judge who has allowed the appeal and ordered execution 
to proceed. The learned Judge is of opinion that the executing 
court was not entitled to go behind the decree which, on the face of 
it, had been passed against ‘an adult person. On the question of 
fact, he however agreed with the view of the first court that Daulat 
Singh appellant was in fact a minor at the time when the decree 
was passed. 

In appeal before us itis contended that the order of the first 
court should have been upheld and the decree held not to be binding _ 
on the appellant. There can be no doubt that the decree is not 
binding on the appellant. On the findings of the ¢ourts below he 
was a minor on the date when the decree was passed and not having 
been properly represented by a guardian ad Uitem in the suit he was : 


A 


VOL., XXIV] HIGH, COURT 381 


not properly made a party to the decree and cannot in any way be 
bound by it. This position is not seriously disputed by thë learned 
vakil for the respondent. What however he contends is that it is 
not open to the execution court to gg into this question and decide 
the point against his client. He relies strongly on the judgment of 
the Calcutta High Courtin Kalipada Sarkar v. Hari Mohan Dalai) 
where it was remarked thata proceeding to enforce a judgment 
is collateral to the judgment and therefore no enquiry into its vali- 
dity or regularity can be permitted in such a proceeding, and the 
opinion was expressed that the safest course was to adhere rigidly 
‘to the established principle that every judgment and order is 
good until discharged or declared inoperative, and that the execution 
court cannot enquire into the validity or propriety of the decree. It 
is not clear, however, whether the learned Judges were called upon 
-to consider the advisability of treating the proceeding in execution 
as a proceeding in suit. 


DAULAT 
SINGH 
à v. 
MAHARAJ 
RAJA RAMJI 





Sulaiman, J. 


The court of first instance purported toact under Order 32, l 


rule 5, but it is unnecessary for us to express a definite opinion 
whether that rule applies to a case where a decree has already been 
passed., 

There is no doubt whatsoever that a separate suit for a 
declaration that such a decree is not binding on the minor is main- 
tainable and in several cases their Lordships of the Privy Council 
have entertained such suits. We may refer to Nashtd-un-ntsa v. 
Mohammad Ismail Rhan), Manohar Lal v. Jadunath Singh (Y, 
and Pastab Singh v. Bhabhutt Singh('). The only question there- 
fore is whether such a declaration can be given in these proceedings. 
Even under the old Civil Procedure Code it was held that it was 
open to an execution court to treat an application for execution as 


a plaint. Under section 47 (2) of the new Code it is expressly ~ 


provided that a court may, subject to any objection as to limitation or 
jurisdiction, treat a proceeding under this section as a suit or a suit 
as a proceeding and may, if necessary, order payment of any addi- 
tional court-fees. If therefore a declaration can be granted in a 
separate suit there is nothing to prevent an execution court from 
treating a proceeding under section 47 as a proceeding in a suit and 
granting the same declaration subject to payment: of any additional 
court-fees. That this power can be exercised even by an appellate 
court is well settled, and we may refer to Pasupaity Ayyar v. 
Kothanda Rama Ayyar (°) and Jotindra Mohan Tagore yv. Mahom- 


med Basir Chowdhury (°). -If a separate suit had been instituted- 


the only point in the suit would have been whether the defendant- 
appellant was in fact a minor on the date when the previous decree 
was passed. This fact has beep tried by the courts below and both 
parties have had ,an opportunity to adduce evidence on the point 


(1) I. L. R., 44 Cal, 627. (2) L L. R., 30 All, 572. 
(3) L L. R., 28 All, 585. (4) al. L. R., 35 All., 487. 
(5) I. L. R., 28-Mad., 64. (6) L L. R., 32 Cal., 332. » 
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and tHere isa concurrent finding of fact against the respondent. 
Under these circumstances it is wholly unnecessary that the case 
should be sent back to the court of first instance in order that there 
should be a trial de novo. It is open to an appellate court to treat 
the proceeding arising out of an application under section 47 as if 
it was a proceeding in a suit and grant the necessary relief. 


I would, therefore, allow the appeal and setting aside the decree 
of the courts below treat the-proceeding as a proceeding in a suit 
and subject to payment of the necessary court-fees, grant the ap- 
pellant Daulat Singh a declaration that the decree dated the 18th 
of March, 1920 is not binding on him inasmuch as he was a minor 
on the date when it was passed and was not properly represented. ` 
It will be open to the decree-holder, if so advised, to apply to the . 
court which passed the decree to revive the decree by issuing fresh 
summons to the defendant. 


MUKERJI,'].—I agree and wish to add only a few words. In the 
case of /mdad Ali v. Jagan Lal (C), this Court held that where a 
decree had been passed against a dead person, his legal representa- 
tive could, in the execution department challenge the validity of the 
decree, on the aforesaid ground. If is not necessary to consider 
whether that principle was right or wrong and whether that prin- 
ciple applied to the facts of this case. It is abundantly clear on 
authorities that a suit is maintainable by the appellant, in the cir- 
cumstances of this case, to obtain a declaration that the decree that 
was passed against him during his minority without the appointmeht 
of a guardian was not at all binding -on him. The appellant sought 
to obtain a declaration to that effect by his objection put forward in 
the execution department. By the very salutary provisions of 
section 47 (2) of the Civil Procedure Code his objection could be 
treated as a suit and the court, entertaining the objection, being the 
sarne court as passed the decree and fhere being no question of 
limitation, the objection could be disposed of asa suit and the 
necessary declaration could be granted. In answer to the appellant’s 
objection the decre@holder filed his reply and the question of fact 
was tried, vts., whether the appellant was a minor at the date of the 
decree. Itis common ground that no guardian was appointed for 
the appellant. The finding is concurrent by both the courts below 
that the appellant was a minor at the date of the decree. The 
appellant is entitled to a declaration that the decree passed against 
him is not binding. The appellant will have, of course, to make good 


. the court-fees payable by him in the case ofa suit and the appeal 


from a decree in such a suit and there is nothing else to debar him 
from the fruits of these proceedings. Š 
BY THE CouRT.—We allow the appeal and setting aside the 
decree of the court below, treat the proceeding as a proceeding in a 
suit and subject to the payment of Rs. 20 by the appellant within 
(1) L L. R., 17 All, 478. 
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two weeks from this date as court-fees- and Rs. 10 by the respondent 
within three weeks and in default thereof by the appellant within 
another fortnight, we grant the defendant Daulat Singh a declaration 
that the decree dated the 18th of March, 1920 is not binding on him 
and the parties are restored to their original positions as they were 
in before that decree was passed. As the proceedings were not 
conducted in the proper fowm, we direct that the parties should 
bear their own costs of these proceedings throughout. 


Appeal allowed. 


MAHANTH GOKUL NATH 
VETSUS 
BABA BARAM NATH.* 


Criminal Procedure Code, section 1f6—-Order passed under, in respect of 
immovable property in a math in dispute—Attachment of movable 
property dsrected—Reviston, when does not lire. . 

Where the lower courts being of opinion that there was likeli- 
hood of breach of peace and that neither party was in posses- 
sion of the immovable and movable property of a certain mazh 
in dispute, passed an order of attachment under section 146, /eld, 
that the movable property being appurtenant to the math, the 
order attaching the same was valid. Mahant Bharat Das v. Ram 
Charitar Das, 1. P. L. J., 356, followed. 

CRIMINAL REVISION from an order of K. G. BANERJI ESQ., 

Sessions Judge of Gorakhpur. 


[gbal Akmad, for the applicant. 

M. L. Agarwala and Shiva Prasad Sinha, for the opposite 
party. 

The following judgment was delivered by 

DANIELS, J.—In this case there is a concurrent finding of both 
the courts below that there was a dispute likely to lead to a breach 
of the peace and that neither party was in possession of the pro- 
perty. After hearing arguments at the time of presentation of 
this revision application [ therefore decidéd that there was no 
ground for revision of this part of the order and that the only part 
which was open to attack was that which also directed attachment 
of the movable property in the wark which was the subject of dis- 
pute. On this part of the order a notice was issued. It” appears 
to. me, however, on consideration that the jewellery and other 
movable property must be treated as appurtenant tothe matk and 
that the order was properly” passed in respect of it. There is a 
Patna case which is practically on all fours with the present case in 

* Cr. Rey. No. 685 of 1925, 


CIVIL 
ety 
1926 

DAULAT 

SINGH 


D. 
MAHARAJ 
RAJA RAMJI 





Mukerji, J. 


CRIMINAL 





1926 





January, q 


DANIELS, J, 


Darrels, J. 


CRIMINAL 
“1926 
MAHANTH 
GQKUL 
NATH 


YV. P 
BABA BARAM 
NATH 





Damels, /. 








Jaanary, ó, 





DANIELS, J. 


Daniels j. 


348 HIGH COURT i [A. L. J. R. 


which a similar view was taken. I refer to the case of Makant 
Bharat Das v. Ram Charitar Das (*). I accordingly hold that 
there 1s no ground for revision of the order complained of, and I 
dismiss this application a 
The only part of the order” of the court below which is open to 
challenge on the ground of jurisdiction is that portion of the order 
which dirccts attachment of the movable property. As regards the 
immovable property, both courts have arrived ata concurrent find- 
ing of fact that neither party was in possession and the order 
under section 146 in respect of it is not therefore open to challenge 
Let notice go to the opposite parly to show cause why the order 
directing attachment of the movable property should not be set 
aside. 
(1) 1 PL. )., 356. 
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HAKIM MOHAMMAD ILYAS (Platntif) 
: VEFSUS ; 
HARI RAM AND OTHERS (Defendants) .* 


Provincial Small Cause Court Act, section 23, napplicability af— Order 
returning plaint— Suit based on document creating tenancy—Plea of 
Atle to immovable property—FEsto ppel. 


Where a Small Cause Court returned a plaint under section 23 
of the Provincial Small Cause Court Act to be presented on the 
regular side on the ground that the case depended upon the 
plaintifs title to immovable properly andit was a fact that the 
defendant executed in favou! of the plaintiff a document specih- 
cally stating that he had taken a house from the plaintiff on a 
certain rent from a certain date, Ae/d, that the defendant was 

` estopped from disputing the plaintiff’s title under section 116 of 
the Evidence Act and therefore the lower court was wrong in 
applying section 23. 


CIVIL REVISION from an order of MAUIL.VI SHAMSUDDIN: 


KHAN, Judge, Small Cause Court of Jhansi. 
Narain Prasad Asthana, for the applicant. 
Kailas Nath Katju, for the opposite parties. ; 
The following judgment was deliuerefl by 


DANIELS, J..—This is an application 1a revision against an orde: 
of Small Cause Court returning a plaint under section 23 of the 


Provincial Small Cause Court Act to be presented on the regular. 


side on the ground that the case depends upon the plaintiff’s title to 


immovable property. The applicant urges that the defendant was” 


estopped from disputing the plaintiffs title under section 116 of the 
Evidence Act and therefore that no question’ of title had to be 


* Civ, Rev, No. 183 of 1925. 
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decided in the suit and section 23 did not apply. Itis an admitted 
fact that the defendant executed in favour of the plaintiff a docu- 
ment specifically stating that he has taken the house from him on 
a rent of Rs. 20 a month from a certain date. This, on the face of 
it, creates a tenancy and gives rise to the estoppel. The defendant 
tries to get out of this in all sorts of pays as by alleging that he had 
previously taken the house from the plaintiff’s brother, who is at 
loggerheads with the plaintiff and that he merely executed this 
memorandum as evidence of what the rent -was. This explanation 
is contradicted by the document itself which is a clear admission of 
tenancy from the plaintiff. In my opinion the defendant was pre- 
cluded from disputing the plaintiff's title in this suit and the court 
below was wrong in applying section 23. 

It is urged against the revision that this Court should not inter- 
fere because the plaintiff has another remedy by filing his suit on 
the regular side. The plaintiff will, however, be gravely prejudiced 
by being deprived of the summary redress which small cause court 
procedure gives him and being required tu enter into an elaborate 
controversy as to title. I, therefore, set aside the order of the court 
below and direct the learned judge of the small cause court to restore 
the case to his file and dispose of it on the merits. This applicant 
will have his costs of this application. Other costs will abide the 


result, 
Order set aside. 


ABDUL JABBAR AND ANOTHER (Decree holders) 
VEYSUS 
SITA RAM AND OTHERS (Judgment-debtors) * 


Civil Procedure Code, Order 21, rule 7i—Certificate tunder— Whether 
attachable as a decree for payment of money under Order 21, rule 53. 
A certificate unde: Order 21, tule 71 is, attachable as a decice 
for the payment of money under the provisions of Order 21, 
rule 53. 
EXECUTION SECOND APPEAL from a decree of BABU RA} 
BEHARI LAL, Subordinate Judge of Ghazipur confirming a decree 
of BABU MONINDRA Nariu BANER}JI, Munsif of Rasra. 


M. L. Agarwata, for the appellants 
Peary Lai Banerji, for the respondents 
The following judgment were delivered :— 


KANHAIYA LAL, J.-This appeal arises out of an execution 
proceeding instituted by an attathing creditor to enforce the liability 
of an auction purchaser under Order 21, rule 71 of the Code of 

* E, 5, A, No. 830 of 1925. » 
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Civil Procedure. It appears that Gopi Ram and others obtained a 
decree from the court of Small Causes at Calcutta against Janki Ram 
and others, which was transferred for execution to the court of the 
Munsif of Rasra. In execution» of that decree a house was attached 
as the property of the judgment-debtors and put upto sale on the 
17th June, 1917. The highest bidder was Sita Ram whose bid 
amounted to Rs. 5,060 but as he failêd to deposit 25% of the sale 
price the sale officer proceeded to re-sell the property. As the time 
had advanced he held the re-sale next day. The property was then 
purchased by one Gauri Shankar for Rs. 2,850, leaving a deficiency 
of Rs. 2,210 to be recovered from the previous auction purchaser. 
The amin reported that deficiency, as required by Order 21, rule 71 
of the Code of Civil Procedure, to the court, by whose direction the 


‘sale was held. 


Subsequently an application was made by Janki Ram, one of the 
judgment-debtors, for the recovery of the deficiency from Sita Ram, 
the defaulting purchaser. To that applications several objections 
were taken by Sita Ram, one of which was, that the resale was not 
held forthwith and he could not therefore be ‘made liable for the 
deficiency arising from the re-sale. The Munsif of Rasra upheld 
that objection ; but on appeal his order was set aside and the case 
was remanded for the determination of the other objections raised 
by Sita Ram. On appeal the order of remand was confirmed by 
this Court by a decision which is reported in Siza Ram v. Janki 
Ram (©). This Court held that the order of remand was justified 
and that it would be for the Munsif of Rasra finally and completely 
to determine, as between the parties, all the points raised by the 
application of Janki Ram and the objections preferred thereto on - 
the part of Sita Ram. This order was passed on the 3rd January, 
1922. 

What happened after this order was passed, is not quite clear. 
All that appears is that while the matter was still under enquiry in 
the court of the Munsif of Rasra, an order of attachment was obtain- 
ed by Nur Muhammad on the oth September, 1922 in execution of 
his decree against Janki Ram from the court of the Subordinate 
Judge of Ghazipur in respect of the deficiency which Janki Ram 
was seeking to recover from Sita Ram. A prohibitory order was 
served on Jankı Ram forbidding him to receive and on Sita Ram 
forbidding him to pay the said money, and a copy of that order was 
also sent to the Munsif of Rasra for information and necessary 
action. 


; Meanwhile an application was made by Janki Ram and Sita Ram 
in their own case, asking for time to enter jnto a compromise about 
the liability which the former wag seeking to enforce, and onthe 
14th November, 1922 a certificate was actually filed -by. Janki Ram, 
stating ‘that he had received the entire money due to him. An 

*(y) LL. Ro, 44 Ally, 266, 
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objection was filed by Sita Ram at or about the same time in the 
court of the Subordinate Judge of Ghazipur to the attachment of 
the said money, and the order passed on it was that although the 
liability of Sita Ram was still then, unascertained, the attachment 
would operate to the extent of the lability which may be finally 
determined by the Munsif of Rasra in the proceeding before him 
at the time of'the attachment 


Nur Muhammad then applied ın the court of the Munsif of Rasra 
for the recovery of the attached money by the arrest of Sita Ram, 
to which several objections were taken by the latter. In effect he 
questioned the right of Nur Muhammad to attach an unascertained 
liability, and he also pleaded that no attachment had lawfully taken 
place, and that if it had taken place, it was invalid and ineffectual as 
against him. He also pleaded that the application of Nur Muham- 
mad was barred by limitation. The Munsif of Rasra held that the 


application for execution was not barred by limitation. He further | 


held that, though no order of attachment was affixed on the court- 
house of the Subordnate Judge of Ghazipur, as requred by order 
21, rule 48 of the Code of Civil Procedure, a prohibitory order in fact 
been served on Sita Ram, but it was inoperative because there was 
no ascertained debt then existing, which could have lawfully been 
attached That order was upheld by the lower appellate court. 


* The first question for consideration is whether the attachment 
obtaind by Nur Muhammad was an attachement of-a decree.or order 
within the meaning of Order 21, rule 53 of the Code of Civil 
Procedure read with section 47 and Order 21, rule 71, or an attach- 
ment of a debt within the meaning of Order 21, rule 46 of the Code. 
A subsidiary question further arises whether, if it was an attach- 
ment of a debt, a proceeding in execution like the present, instituted 
by an attaching creditor for the recovery of the money by the arrest 
of Sita Ram, was maintainable. 


There can be no question that where a person 1s declared to be 
the purchaser of a property put to auction, he has to deposit 25% 
of the purchase money forthwith, and if he is unable to do sọ, it is 
open to the court-officer to proceed with the sale forthwith, and if 
there is a deficiency, to certify that deficiency to the court by whose 
direction the sale is held. Order 21, rule 71 provides that such 
deficiency and all expenses attending the re-sale, when so certified, 
shall, at the instance of either the decree-holder, or the judgment- 
debtor, be recovered from the defaulting creditor, under the provi- 
sions relating to the execution of adecree for the payment of money. 
There is no question in this caseas to the amount of that liability. 
The amount of the deficiency was known and certified by the sale 
officer. There was some dispute as to the interest which the 
attaching creditor was claiming on that amount as to the right of 
Janki Ram alone to apply for the realization of the deficiency. But 
so far as the principal money was concerned, the extent or amount 
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thereof could hardly have been disputed. 


An order arising out of an executions proceeding and relating 
to the execution, satisfaction or discharge of a decree isa decree 
under section 47 read with section 2clause (2) of the Code. The 
liability which Janki Ram was seeking to enforce and the deter- 
mination of which was directed by this Court was a liability which 
the then decree-holder could have lrimself enforced; and when 
enforced, would have gone towards the discharge and satisfaction of 
the decree. An order directing the determination of that liability 
was adecree within the meaning of section 47 read with Order 21 
rule 53 of the Code and was capable of attachment, though the 
ful amount which Janki Ram was entitled to recover had not till 
then been determined. It was capable of execution on such deter- 
mination against the defaulting purchaser under the provisions 
relating tothe execution of a decree for the payment of money, 
and the procedure for its attachment would be the same as the 
procedure for the attachment of any other liability imposed by a 
decree. There was no final adjudication of the various objections 
raised by Sita Ram to the enforcement of that liability in the exe- 
cution proceeding instituted by Janki Ram against him, because 
after an order of attachment was obtained by Nur Muhammad, a 
certificate was filed by Janki Ram that he had received the 
amount out of court from Sita Ram. But as the trial court has 
found, and found rightly, the certificate was filed after the attach- 
ment was made and had been communicated both to Janki Ram 
and Sita Ram, and it was obviously a bogus certificate, or at all 
events, a collusive payment, which did not release Sita Ram from 
his liability to the attaching creditor. It is argued, however, that 
the attachment was invalid because there was no. decree for the 
payment of money and no existing or ascertained’ debt, of which 
an attachment could have been made under Order 21, rule 46 
of the Code. But it was at all events an order imposing a liability 
enforceable in the same manner as a liability imposed by a decree, 
and section 36 of the Code of Civil Procedure makes the proceedings 
relating to the execution of a decree applicable to the execution of 
such an order. In other words, the order could be executed in the 
same manner as a decree; and it could therefore be attached in the 
same manner too. The order of attachment was duly communicated 
to the Munsif of Rasra. It makes no difference whether he com- 
municated it to Janki Ram or Sita Ram or not. The order was com- 
municated by the Subordinate Judge of Ghazipur by the service of a 
prohibitory order, requiring the former not to realise, and the latter 
not to.pay the amount attached, and a further intimation of that 
order was given to Sita Ram when he filed his objection to the 
attachment of the same, and his objection was partly allowed and 
partly repelled. In fact his signature was obtajned on the order 
which was passed by the Subordinate Judge of Ghazipur at the time 
on the 25th Novembes; 1922. It is not open to Sita Ram to say 
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that the attachment was not properly carried out. The procedure 
adopted by the attaching court was that laid down in Order 21, 
rule 53, clause (4) of the Code of Civil Procedure and the attachment 
cannot therefore be regarded as invalid. It is unnecessary in these 
circumstances to go into the other questions as to how far the amount 
sought to be recovered was a debt within the meaning of Order 21, 
rule 46 of the Code. ao 


We allow the appeal accordingly and setting aside the decision 
of the court below remand the case to the court of first instance with 
a direction to reinstate the execution proceeding and to proceed with 
it after finally and completely determining, as between the parties to 
the proceeding, any points raised by the application of Sita Ram 
which may have been left undetermined. The appellant will get his 
costs here and hithérto from Sita Ram who shall bear his own costs 
throughout. 


Boys, J.—I agree in the order ee by my learned brother. 
The main question is whether a certificate under Order 21, rule 71 
is attachable as a decree for the payment of money under the pro- 
visions of Order 21, rule 53 or asadebt under the provisions of 
Order 21 rule 46 or not attachable at all. 


The relevant sections, as appears to me, are Order 21, rule 71, 
Order 21, rule 53, section 2 (2), section 2 (3). -I fully appreciate 
the possibility of argument that these sections do not, meticulously 
examined, justify holding that beyond all doubt the certificate is 
wholly and literally within the definition of decree in section 2 (2). 
But such a finding is not a necessary condition to this appeal being 
allowed; it is sufficient if we find that it must for the present 
purpose be treated as a decree, and to that finding I agree that the 
appellant is entitled. The certificate being declared by Order 21, 
rule 71 to be in effect a decree for the payment of money for the 
purpose of the method of its recovery, it is logical and reasonable to 
hold that in the absence of any good reason to the contrary, it attracts 
to itself the attributes -and liabilities of a decree in all matters 
relating to execution, e g., in its liability to attachment and the method 
of its attachment as a decree for the payment of money. 


Appeal allowed. 


BABU RAM (Pettttoner) 
VEYSUS 
` LAKHAN SINGH (Opposite party). * 
Stamp Act, Section 36— Document admitted in evidence by Judge— When 
should not be rejected by hts successor—Document, nature of. 


Where 4 Judge of the ‘Small Cause Courts held that a certain 
acknowledgment by the defendant in the plaintiff's Jahi-Ahata 
* Civ. Rev. No. 180 of 1986. 
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containing a stipulation regarding interest amounted to a receipt 
and he admitted it in evidence on payment of duty and penalty 
but his successor rejected the document as unstamped, Ae/d, that 
the successor of the Judge, who first dealt with the case, was 
bound by his predecessor’s order and should have treated the 
document as admissible and as an agreement. Mudchand Lala v. 
Kashbullav Biswas, I, L. R., 35 All., 169 and Mahadeo Kori v. 
Sheoraj, Ram Tel, I. L. R, 41 All.,°169, followed. 
CIVIL REVISION from an order of F. RUSTOMJI ESQ., Judge of 
the Court of Small Causes at Bareilly. 
Uma Shankar Bafpat, for the applicant. . 
N. C. Vatsh, for the opposite party. _ 
The following judgment was delivered by 
DANIELS, J.—This revision froma small cause court decree 
raises the questions :— : 


i. Whether the learned Judge of the small cause court acted 


` illegally in rejecting as unstamped a document which his predecessor 


had admitted ? and 
2. What. was the nature of the document ? 


It appears to me that the revision must succeed on the first 
ground. The learned Judge before whom the case first came held 
that a certain acknowledgment by the defendant in the plaintiff’s 
baht-khata amounted to a receipt, and he admitted it in evidence on 
payment of duty and penalty. Section 36 of the Stamp Act provides 
that once a document has been admitted in this way its admission 
shall not be called in question at any slage of the same suit on the 
ground that the instrument was not duly stamped. The successor 
of the learned Judge who first dealt with the case was therefore 
bound by his predecessor’s order and should have treated the 
document as admissible. If it were necessary to construe the 
document I may remark that as it contained a stipulation regarding 
interest it should have been treated as an agreement as 1s laid down 
in the rulings in Mulchand Lala vy. Kashbullav Biswas (*) and 
Mahadeo Kori w. Sheoraj Ram Teli (*). I set aside the decree 
of the court below and direct the learned Judge of the small cause 
court to readmit it to his file and decide it afresh after taking into 
account the acknowledgment in the daht-khata and treating it.as 
admissible in evidence. The applicant will get costs of this revision. 
Other costs will abide the result. ` 


(1) I. L. R., 35 Cal, rii, 
(2) IL L. R., 41 All, 169. 
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SHIAM SUNDER (Plaintif) 
versus 
SURTA SINGH AND OTHERS (Defendants) .* 


Land Revenue Act (ITI of 1901), section 2393 K)—FPartition of land im 
abadi arca— Suit for, cognizable by revenue court only. 
Under section 233(K) of the Land Revenue Act (1II of Igor) 
a suit for partition of land comprised in an abadi area is not 
cognizable by any court other than a revenue court. 
Taj Singh v. Jagan Lal, I. L. R., 38 All., 302, referred to. 
SECOND APPEAL from a decree of PANDIT Rup KISHAN 
AGHA, Third Subordinate Judge of Moradabad, reversing a decree 
of BABU BIND BASNI PRASAD, Officiating Munsif of Bijnore 


M. L. Agarwala, for the appellant. 


Shiva Prasad Sinha for Surendro Nath Sen, for the res- 
pondents. 


The judgment of the Court was delivered by 


KANHAIYA LAL, J.—The plaintiff and the defendants were 
co-sharers in the village Keshodaspur; and by a partition effected 
between them some years ago their shares were separated and the 
plaintiff was allotted land in three of the mahals formed at the time’ 
The village did not contain any distinct aadi area within its limits. 
The site occupied by the houses of the tenants of Keshodaspur, 
Jogidaspur, Muradpur and Baldiya was common, and was surveyed 
as a part of the village of Baldiya and included in the record of rights 
of that village, but it was recorded that the said abadi site was the 
common or shaméat property of the co-sharers of the four villages 
aforesaid. In the Khasra of the village of Baldiya different plots 
were recorded as having been in the possession of different co-sharers 
of the said villages separately. But the fact remains that so far as 
the proprielary right or co-sharership was concerned the entie abadi 
site surveyed or included in Baldiya was the common property of the 
co-sharers of all the villages aforesaid to the extent specified in the 
Khasra of the village of Baldiya. 


This abadi site was not included in the partition of the village of 
Keshodaspur because it was not surveyed as a part and parcel of that 
village. The present suit was filed by the plaintiff for the partition 
of the adadi site against the other co-sharers of the village of Kesho- 
daspur; and the question for consideration was whether the cogniz- 
ance of such a suit was barred by the operation of section 233 (K) 
of the U. P. Land Revenue Act (III of 1901). That section forbids 
a civil court from taking cognizance of any suit for the partition or 
union of mahals except as provided in sections 111 and 112 of that 
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Act; in other words, it forbids the distribution of land by division 
between the co-sharers of a mahal except by an application to the 
revenue court. 


The court of first instance found that the plaintiff was entitled 
to claim a partition in a civil court and granted a preliminary decree 
for partition; but the lower appellate court held that a civil court 
was not competent to entertain the stiit, inasmuch as the land of 
which the partition was claimed was land included in a mahal within 
the meaning of section 233(K) of the aforesaid Act. 


A mahal is defined as any local area held under a separate en- 
gagement for the payment of land revenue, provided a separate record 
of rights has been framed for the village in which that local area is 
situated or for the portion of land to which that local area appertains. 
If the local area consists of portions of villages, a separate record of 
rights should be shown to have been prepared either for the entire 
area or for each of the villages to which the portions appertain or 
for the village in which these portions are included. The adad# land 
in question is obviously a part cither of the village of Baldiya or of 
the four villages above referred to; and inasmuch it is recorded as 
the sham/at property of the co-sharers of all the aforesaid villages, 
it must be treated that -different portions of this abadi area 
form part of each of the said villages, as recorded in the Khasra, and 
appertain to the mahals of the co-sharers so recorded. In one sense 
the record of rights prepared for the village of Baldiya deal with the 
entire abadi area, a portion of which is here in dispute ; but reading 
the entries made in the khewat of the village of Baldiya along with 
the entries made in the Khasra of that village, there can be no doubt 
that the plots in dispute, forming a part of that abadi area, are really 
appurtenant to or a part of the village of Keshodaspur and that the 
co-sharers of that village are entitled to have it partitioned by a 
supplementary proceeding in the revenue court, Taf Singh v. Jagan 
Lal(*). No suit for partition of any portion of that area can lie in 
the civil court. Whether it is a part of mahal Baldiya or a part of 
the village of Keshodaspur, a suit for partition of the land comprised 
in the abadi area would not be cognizable by any court other than a 
revenue court; and the lower appellate’ court was right in refusing | 
to entertain the suit. We dismiss the appeal with costs. 


Appeal dismissed, 
(1) I. L. R38 All, 302 at 339. | 
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THE SECRETARY OF STATE For INDIA In COUNCIL 
« AND ANOTHER (Applicants). 
VEH SUS 


MAKUNDI LAL, HOTI LAL (Opposite party) .* 


Ratlway Act, section 54—Contract for carriage—Wrong calculation of 
rates— Mistake discovered after granting of receipt—Ratlway authorities 
entitled to charge at destination, ; 

Where, by mistake, consignor’s goods were charged at the 
lower rate and a railway receipt containing a condition which 
permitted the railway to 1e-calculate the rates at destination was 
granted to him and the mistake was discovered on arrival of the 
goods at destination, Ae/d, that the railway was entitled to realize 
from the consignor the difference between the amount paid and 
the correct charge. 

CIVIL REVISION from an order of BABU GHANSHIAM DAS, 

Judge, Small Cause Court of Aligarh. 

Lalit Mohan Banerji, for the applicants. 

The opposite party was not represented. x 

The following judgment was delivered by 

DANIELS, J.—These are two connected revisions against decrees 
of a Small Cause Court. The facts are these:—The rate in force 
per maund from Manzurgarhi to Howrah in respect of a cereals was 

Rs. 1/5 a maund. From the station of Harduaganj, which was 

farther from- Howrah, a lesser rate df 10 annas 6 pies was in force. 

This had been brought to the attention of the superior railway 

authorities and from ist July, 1922 the rate from Manzurgarhi was 

reduced to the rate prevailing from Harduaganj. On 14th May, 

1922 the plaintiffs in these suits consigned goods from Manzurgarhi 

to Howrah. The Station Master by mistake quoted the lower 

rate of I0 annas 6 pies a maund and the railway receipt was pre- 
pared accordingly. On arrival at destination the mistake was dis- 


covered and the difference between the amount paid and the correct. 


charge was recovered from the consignors. This was done under 
a condition in the railway receipt which permits the railway to 
re-measure, re-weigh or re-classify the goods or recalculate the rates 
and other charges at destination. The case is a perfectly clear one 
and Iam unable to understand how the learned Subordinate Judge 
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came to the conclusion that the correction of this mistake did not ` 


come within the condition. The cases which have been referred in 
which the railway, after a rail-receipt had been rganted on the basis 
of weight, attempted to charge for a complete wagon or wagons 
stand on an entirely different footing. The decrees of the court 
below are clearly erroneous, apd I set them aside and dismiss both 
the plaintiffs’ suits with costs in all courts. 


Decree set astde. 
* Civ. Rev. Nos. 136 and 137 èf 1925. 
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SHEORAJ SINGH 
VErSUs 
EMPEROR.* 


Criminal Procedure Code, section §12—Euidence taken for another purpose 
at previous trial—— When cannot be converled into evidence under, agamst 
absconding accused al his trial subsequently—Penal Code, section 1490— 
General liability under— Exemption from, when accused entitled to. 


Evidence given at a trial for another pupose cannot be, by 
an ex post facto operation, converted into an equivalent ol what 
is called a deposition taken under section 512 when at the time 
of taking evidence the question of recording a deposition under 
that section was never intended. /émperor v. Bhagwat, 
I. L. R., 41 All., 60, refered 1o. 


Where it was found that applicant was present at a riot in 
which a man was killed and sympathized with the attacking 
party but there was no definite evidence that he actually partici 
pated by using a /afht and one of the witnesses stated that the 
applicant kicked the principal offender, who was his brother, 
saying let him of, he will die’’, held, that applicant was 
excluded fiom the general liability which may otherwise be 
imposed upon him by the application of section 149 and that he 
should he convicted under sections 147 and 323 of the Penal 


Code. 
CRIMINAL APPEAL from an order of H. Bratry ESQ, 
Additional Sessions Judge of Moradabad. 


F, Owen O' Neild, for the appellant 


M. Waliullah (Assistant Government Advocate), for the- 
Crown. 


The judgment of the Court was delivered by 


WALSH, J.—In this appeal the first question which we bave 
to decide is the admissibility of the evidence of two witnesses who 
are absent. It is necessary to dispose of this question first because 
their evidence has formed part of the material on which the case 
has been decided and if we agree with the appellant that it ought 
not to have been considered at all, we ought not to include their 


_ evidence as part of the relevant subject-matter for the appeal. The 


learned Judge in the court below has treated the evidence as though 
given under section 512 and his mind has been diverted from the 
real difficulty by reason of the fact that the defence objected under 
section 512 that it was not shown that the accused was absconding 
at the tume when the statement of the witnesses were taken and 
the Judge decided against that objection on the ground that although 
the declaration that the accused was absconding was subsequent, the 
fact that he absconded was prior to the taking of the evidence. We 
#'Cr, App. No. 955 of 1925 
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do not disagree with him. It is not necessary to decide the point 
to-day, whether if evidence is taken under section 512, the fact of the 
accused having absconded may be established by any means or 
proof known to the Jaw, even although the formal declaration of his 
having absconded ıs not made until later. But we may, at any 
rate, add as a general rule it ıs better that the finding that the 
accused has absconded shouldebe recorded as a condition precedent by 
the Magistrate who takes the evidence under section 512 as was done 
in the case cited, Emperor v Bhagwati (°). But the real point 
before us is this. The statements of these two witnesses were not 
recorded under section 512 at all. They were called in the ordinary 
course of the case before the committing Magistrate and before the 
sessions as part of the case against four men who were then under 
trial. They may have mentioned—no doubt they did mention the 
name of the present appellant who 1s said to have been absconding 
at the time—but the attention of the court was not directed to the 
case against that absconding person, nor was the evidence given in 
any sense as evidence against that absconding person. á 


The question of law, therefore, is this When two witnesses 
who have given evidence at a previous trial against persons then 
on their trial happen to have referred in the course of their evidence 
at the trial to a person who is absconding and is subsequently tried, 
can their statements be read at the subsequent trial of the accused 
who was then absconding, merely because they happen to be absent 
and cannot give evidence? In other words, can evidence given 
at a trial for another purpose be by an ex fost facto operation 
converted into an equivalent of what is called a deposition taken 
under section 512 when as a matter of fact everybody knows it was 
nothing of the kind and at the time they gave their evidence the ques- 
tion of recording a deposition under section 512 was nevor intended. 


We think clearly. not. The provisions of the statute forbid it. 
The objection to the evidence is the fundamental objection, that 
statements madc against a person in his absence cannot be used as 
evidence against him in a criminal trial. Exceptions to that 
fundamental rule can only be created by statute and when a 
statute permits something to be done which a fundamental rule 
prohibits, that thing can only be done by strict compliance of 
the statute which creates the exception. On grounds of ordinary 
justice there would be grcat objection to the practice. As my 
brother has pointed out, the mind of the court and of the counsel 
for the prosecution at the time when such witnesses would be giving 
their evidence in the box would not be directed at all to the question 
of the guilt or otherwige of the absconding person and many things 
which ought to be asked might be omitted and æ fortiori questiqns 
in cross-examination asked by the four persons who are on their 
trial or by the lawyer with the express purpose of throwing guilt 

(1) J. L. R, 41 All., 6c 
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CRIMINAL upon the absent party might extract from such witnesses statements 
1926 very prejudicial to the absent party which could not be permitted if 


— the witnesses were being properly examined under section 512. 


eee We, therefore, hold as a question of law that the evidence of 


these two witnesses ought to have been excluded from the trial and 
we must consider it without that evidence. 


Walsh, J. On the merits the case has given us some difficulty. There is 
no doubt that the accused was present. There is no doubt that he 
was not only the brother. of the principal offender, but a sympathizer 
with the attacking party, and although we have nothing to do with 
the former cases, whith have been decided, we do not feel called 
upon to say anything to cut down the provisions of section _ 149, 
Penal Code. Section 149 merely enacts the general principle that if 


partiéS are shown to have taken part in a general assault with a 
Powe object, they may be held guilty of acts committed even in 


-y 
EMPEROR 





“ excess of that common intention. It is the natural result but cir- 
cumstances alter cases, and in this particular case it so happens that 
there are upon the evidence facts favourable to the present appellant. 
He absconded and went to Africa and only came back apparently 
when the police pressure made his position there uncomfortable. It 
seems that extradition proceedings were in contemplation and he 
decided to return to India. In this particular case the evidence of 
two witnesses, whose testimony was admitted in the previous trials 
without objection, has been excluded by us. On the balance the 

_ following appears. The evidence of the actual participation by the 

use of the /a/Az on the part of Sheoraj Singh, the present appellant, 

. is vague and general. It is there no doubt. Debi Singh included 

` him in the common indictment in bis dying declaration, although he 

had not gone so far in the first report. Naubat Singh, whom the 

Judge regards as an honest witness, puts it in the most generál way. 

He didnot see any beating himself. He only heard what was going 

on after Debi Singh had been dragged outside. °“ He says “ those six 

dragged Debi out”, and although he like Debi includes Sheoraj 

Singh in the common indictment, he does not add anything more 

“which specifically fixes Sheoraj Singh with a definite share in the 
subsequent crime. 


The next consideration in logical sequence is the result of the 
medical examination. Uudoubtedly there were more than one ath. 
used, if one may legitimately infer it, because there were five marks 

: of what were probably /a/hz blows on different parts of the deceased’s 
body. Butas was observed from the Bench in argument, none of 
them were aimed at the head as they undoubtedly would have been 
if the daths users had intended to kill the man, and they are ofa 
superficial and unimportant character on the hip, knee-cap, and 
possibly, though not certainly, on the foot. It may, therefore, 
be legitimately concluded that those who used the /athts did 
not intend to inflict any grievous injuries but merely punishment 


4 
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upon the deceased. As against this general body of evidence the CRIMINAL 
appellant relies on one item which is very much in his favour. The 1926 
witness Ronak Shah, although it is true that he says all six beat — 
Debi thereby repeating the general allegation made by the other SUBDRAJ 
witness, states that Sheoraj Singh was actually kicking the principal i 
offender saying “let him off, he will die”. If this is true, this EMPEROR 
particular offender is clearly txcluded by positive evidence from the jy), J. 
general liability which may otherwise be imposed upon hith by the 
application of section 149 We cannot say under these circumstances 

that he was not a participant at any rate in what was technically 

a riot and undoubtedly an assault. On the other hand, we think 

his case is clearly different from that of those who have already 

been dealt with. 


There is another point upon which the learned Judge thinks 
the appellant is entitled to receive credit, that is to say, he suggested 
that, even although he was finding him guilty under section 302, 
the executive might well reduce the sentence to a comparatively 
short term under that section, partly it appears upon the ground 
that the learned Judge regarded the temporary visit of the appellant 
to Africa as a sentence of transportation voluntarily inflicted upon 
himself. So that in a sort of ‘manner of speaking the learned Judge 
seemed to think that the appcllant had already suffered the equi- 
valent of five years’ transportation. 


On the whole we think the appeal succeeds and although we 
cannot entirely acquit the appellant, we alter the conviction to one 
under sections 147 and 323 of the Indian Penal Code and sentence 
him under each of these sections to three months’ rigorous imprison- 
ment, such period to date from the gth of November, 1925. The~ 
two sentences will run concurrently. 





Appeal allowed. 


JANGI LAL (Decree-holder) 
TECI SUS 
MATA BADAL SINGH AND OTHERS (Judgmeul-debtors) * 


Civil Procedure Code, section 68—When inapplicable — Decree, execution Petey 5 
of—Attachment of land to which Bundelkhand Land Alsenation Act KANHAIYA 
applied— When Execution Court cannot order sale nor transfer decree to LAL, J. 
Collector. Boys, J. 


Section 16 of the Bundelkhand Land alienation act prevents a 
cost making on attachment of the interest of the Judgment-debtor 
in land tô which the Bundelkhand Land Alienation Act is appli- 
cable fron passing an order for its sale and hereafter transferring 








the execution of the decree to the Collector under section 68 of a 


* E, S. A. No, 1802 of 1924. 
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the Civil Procedure Code. anuman Prasad Narain Singh x~. 
Harakh Narain, 18 A. L. J. R , 59, referred to, 

EXECUTION SECOND APPEAL from a decrece of D. C HUNTER 
Esq, District Judge of Allahabad, confirming a decrec of BABU 
TRILOK! Natu, Judge of the Court of Small Causes, exercising 
the powers of a Subordinate Judge of Allahabad. 


Kailas Nath Katju, for the appellant 
Harnandan Prasad, for the respondents. 
The judgment of the Court was delivered by 


KANHAIYA LAL, J.—The decree-holder appellant obtained a 
decree for money against certain members of an agricultural tribe, 
holding landed property in tahsil Karchhana of the Allahabad 
district, to which the Bundelkhand Land Alienation Act (Act II 
of 1903) is applicable In 1920 he applied for the attachment and 
sale of the said landed property and got an attachment made; bul 
before he could proceed with the sale of that property, an objection 
was made by the judgment-debtors that the property was nol 
saleable under section 16 of the Act That objection was allowed 
and the decrec-holder was directed to proceed with the exccution of 
the decree in some other way. A fresh application for execution 
was made by the decrec-holder in which he asked for the attachment 
of the same and some other landed property again’and further prayed 
that after it was attached the decree may be transferred to the 
Collector of Allahabad for the purpose of farming out the. property 
on lease or making some other arrangements for the recovery of the 
decretal money. He admitted that the property was not liable to 
sale under section 16 of the Bundelkhand Land Alienation Act ; 
but he contended that section 68 of the Code of Civil Procedure 
would apply to the case and that the execution of the decree could 
be transferred to the Collector because the property in question 
was ancestral land, for the purpose of dealing with it in the manner 
provided by Schedule “3 of the Code of Civil Procedure The 
property specified was attached ; but the judgment-debtors appeared 
and objected to its sale’; and the court executing the decree upheld 
that objection and held that both in view of the order passed in the 
previous execution procecding and the operation of the provisions 
of section 16 of the Bundelkhand Land Alienation Act, it, could not 
direct the sale of the property or transfer the execution of the decree 
to the Collector under section 68 of the Code That order was 
upheld by the lower appellate court. 


` The Bundelkhand Land Alienation Act was passed with the 
object of restricting the alienation of agiicultural land by the 
members of an agricultural tribe or the sale thereof in execution of 
a decree; and no permanent aliendtions or mortgages or leases of 
agricultural land were permitted except in accordance with the terms 
and conditions laid downein that Act. Section 16 provided that 
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“no land belonging to a member of an agricultural tribe shall be 
sold in execution of any decree or order of any civil or revenue 
court made after the commencement of this Act”. If the land 
was not liable to be sold in executiqn of any decree, it was not open 
to the court, executing the decree, to pass an order for its sale; 
and if no order for sale could be passed, section 68 of the Code 
of Civil Procedure would Be inapplicable. In Wannman Prasad 
Narain Singh v. Harakh Narain (°) it was held that where a mem- 
ber of an agricultural tribe, holding agricultural land to which the 
above Act was applicable, was adjudicated an insolvent, such land 
could not vest in the receiver because the property was not saleable. 


It is urged before us that there was nothing in law to prevent- 
a court from attaching the properly; and if it could attach the 
property, it could also direct its sale and then transfer the pro- 
ceedings to the Collector for realising the decretal money otherwise 
than by a sale of the property attached. But if a sale is forbidden, 
an order for sale cannot be passed. In fact, no order for sale was 


passed in this case. The decision of the court below is therefore. 


correct and cannot be disturbed. The appeal is dismissed with costs. 


Appeal dismissed, 
(1) 18 A. L.J. R., 59. 


PARABHANS PANDE 
Versus 
SHEODARSHAN SINGH.* 


Criminal Procedure Code, section t40—Order of attachment passed under, 
when not Justifiable—Rrights of partes already determined by Cimi 
Coutt. á 

Where the rights of the parties iclating to certain land had 
already been determined by a competent cout but the District 
Magistrate, acting unde: section 146 of the Ciiminal Piocedme 
Code, attached the land on the ground that he was unable to 
determine which party was in possession, /e/d, that the order of 
attachment was not justified by the terms of the section ona 
reasonable interpretation of it. 

CRIMINAL REVISION from an order of K. G. BANERJ! Esq, 


Sessions Judge of Ghazipur. 


A. P. Pandey, for the applicant. 

Jankt Prasad, for the opposite party. 

The following judgment was delivered by 

DANIELS, J.—This is an application for revision of an order 
“passed under section 146 of the Criminal Procedure Code. The 
proceedings have been® very protracted. It appears that they were 
first started in December 1924°0n the application of the first party, 
B. Sheodarshan Singh and‘ others. The Magistrate dismissed the 
application on 27th February, 1925, nearly a year ago, on the ground 

*Cr Rev. No. 3 of 1926, 
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that section 145 was not applicable. He appears then to have taken 
proceedings under section 144. These were cset aside by the Dis- 
trict Magistrate who thought that action under section 145 was the 
proper course. The proceedings were then restarted and have 
been concluded by the order under revision. In this order the 
District Magistrate states that he is unable to determine which party 


SHAN SINGH is in possession and he therefore attathes the land and appoints 


“T 
Daniels, J. 


the Tahsildar as receiver. 


The pleas urged in revision are, first, that section 145 is inappli- 
cable where neither party is entitled to exclusive possession, and, 
secondly, that section 146 is inapplicable because the rights of the 
parties have already been determined by a competent Court. The 
property in dispute consists of a plot of sir land, No. 2825 with an 
area of ten bighas. The first party and Bishan Narain Singh and 
others of the second party are joint proprietors of the land in the pro- 
portions of one-third and two-thirds. The other members of the second 
party are either mortgagees or permanent lessees. The members 
„Of the first party executed a usufructuary mortgage of their one- 
third share in favour of their co-sharers, the members of the second 

They subsequently sued for redemption and got a decree on 
16th September, 1922. A year later they got joint possession from 
the Courts. A decree for joint possession is executed in accordance 
with Order 21, rule 35. It does not entitle the person obtaining 
it to actually enter on the land and proceed to cultivate it, or dis- 
place the persons who are doing so. It is merely enforced by a 
proclamation on the property and in the locality which entitles the 
persons to whom possession is thus given either to obtain partition 
or to claim the profits of the property from the person in possession 
of their share. Although the Deputy Magistrate finds himself. 
unable to determine the question of possession, it appears to me 
highly improbable that the first party ever obtained any actual 
possession ynder this decree. The fact remains, however; that it 
is difficult to see how section 146 can be applied where the civil 
court has not only determined the rights of the parties but has also 
determined the possession so far as it was'in its power to do so. 
The civil court having already awarded joint possession to the first 
party, the only relief for which he could apply to the civil court is a 
relief which has already been granted to him. It is said that he 
could apply for a partition of the property. This no doubt is true, ` 
but such an application would not be an application to the civil 
court to determine the title or the right to possession. It would be 
an application to convert a joint proprietary right into a right of 
severalty in a portion of the property. In my view, therelore, the 
order of attachment passed by the court below in this case was not 
justified by the terms of the section œn a aa interpretation 
of it and I set it aside. 


Order set astde, 
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- CHARAN SINGH AND OTHERS (Plaintiffs) 
VETSUS 
GANESHI LAL (Defendant) * 


Tranijr of Property Act, seckon 83—Several properties mortgaged to 
secure one debt—No contract to the contrary—Rateable contribution— 
Purchaser oF mortgaged property— Ondertaking entered into with vendor— 
Mortgagee’s suit for enforcement of — When does not lie— Section 55, sub- 
section (5), cl. (b)}—Inapplicability of. 

Under section 82 of the Transfer of Property Act, in the 
absence of a contract to the contrary, the several properties 
mortgaged are liable to contribute rateably to the debt secured 
by the mortgage, after deducting” from the value of each pro- 
perty the amount of any other incumbrance to which it is subject 
at the date of the mortgage. 

‘The expression ‘a contract to the contrary’ means a contract 
between the mortgagor and mortgagee. Ramabhadrachar v. 
Sruuvasa Ayyangar, I. L. R., 24 Mad., 85, referred to. 

Where a mortgagee biought an action to enforce against a 
purchaser of the mortgaged property an undertaking which he 
had entered into with his vendor, #eéd, that the mortgagee had 
no right to avail himself of the undertaking inasmuch as he was 
no partytto the sale and the purchaser entered into no contract 
with him. i 

Janna Das v, Ram Outar Pande, I. L. R., 34 All., 63 followed, 


Section 55, sub-section (5), cl. (6) of the Transfer of Property 
Act had no application to the case. 
Muhammed Abbas v. Muhammad Hamid,9 A. L. J. R., 499, 
aistinguished, 
FIRST APPEAL ‘from a decree of MIRZA NADIR HUSAIN, Sub- 
ordinate Judge of Aligarh. 


Kailash Nath Katju, for the appellants. 

M. L. Agarwala, Peary Lal Ganer and Panna Lal, for the 
respondent. we dpn 

The judgment of the Court was delivered by eo 


LINDSAY, J.—One Bijai Indar Singh ‘was the owner of a share 
in mauza Kheria Gurdeo andà share in mauza Mirpur in the 
Aligarh District. On the-.8th of November, 1906 he mortgaged 
these shares to one Mangal Sen as.security- for the sum of .Rs, 8,090. 
From 1906 onwa.‘ds. he appears to have been in difficulties and on 
the 19th of Maweh, 1912 One Kishen Singh had obtained a decree 
against. him’ ona mortgage which decree was under _execution in 
194. On the roth of May, 1914 Bijai Indar Singh sold. the pro- 


perty Kheria Gurdeo to Sher Singh, the father of the plaintiffs, for 
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the sum of Rs. 33,000. In the conveyance from Bijai Indar Singh 
to Sher Singh occurs the following passage :— 


“ The property sold is declared to be free from all kinds of 
claims, hypothecation lien and encumbrances, in that the entire 
amount due to Lala Mangal Sen and that due to Shrimati Ram 
Dei, wife of B. Sheo Prasad, vakil, and Shrimati Ram Dei, 
wife of Bhola Nath, #. e., entire “amount due under both the 
documents have been left i in deposit with the vendee íor pay- 
ment ”’. 


A sum of Rs. 17,300 was left wıth the vendee for payment of the 
mortgage of Mangal Sen of the 8th of November, 1906. Rs. 6,500 
were left to satisfy the decrees of Kishen Singh and of Hazari Lal 


-and Gulzari Lal in respect of which an order had been made that 


the property of Bijai Indar Singh should be sold on the 20th of May, 
1914, that is, the day succeeding the date of the sale-deed. 

It is said that there was another decree obtained by Hazari Lal 
alone for which no ‘provision was made in this document. But be 
that as it may, the sale did in fact take place on the 21st of May, 
1914 and one Bhola Nath bought the share in Kheria Gurdeo for 
Rs. 1,450. On the 19th of June Sher Singh deposited a sufficient 
sum of money to have the sale set aside. That deposit was objected 
to and Sher Singh subsequently withdrew the money deposited 
by him for reasons which seemed good to him. On the 14th of 
November, 1914 the sale to Bhola Nath was confirmed. 


On the 16th of April, 1915 Bhola Nath conveyed mauza Kheria 
Gurdeo to Sher Singh for the sum of Rs. 2,500. 


We now turn to mauza Mirpur. It will be remembered that this 
also was subject to the mortgage of Mangal Sen, and the share in 
this mauza was also sold in execution of the decree of Kishen 
Singh. On the 18th of June, 1913 Kishen Singh, the decree-holder 
had filed an affidavit in which he stated that the property was sub- 
ject to certain encumbrances and the second encumbrance set out 
by him was the mortgage executed by Bijai Indar Singh in favour 
of Mangal Sen for Rs. 8,000 registered on the 10th of November, 
1906, It is, therefore, evident that any bidder at the auction sale 
would be well aware that he was bidding for property which was at 
all eyents possibly encumbered by that mortgage. 


On the 20th of July, 1914 mauza Mirpur was sold to Ganeshi 
Lal He gave for it the sum of Rs. 2,900. The alleged value of 
the property, free of encumbrances, has been stated to be Rs. 70,000 
and there is evidence to show that’ ‘the net annual profits were at 
least Rs. 1,800. And later when oy the 20th of August, 1921 this 
very property was put up to auction in execution of the decree of 
Jaideo-and others, heirs of Mangal Sen, Roshan Singh purchased it 
for Rs. 45,000 subjeét to an encumbrance of Rs. -16,000 and 
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deposited the whole of the purchase money. Subsequently an appli- 
cation was made by Ganeshi Lal, the defendant in this case, that the 
sale should be set aside, and it was in fact so set aside, but on the 
question of value it would appear that Roshan Singh was willing to 
pay a price in excess of Rs. 60,000 for this share in mauza Mirpur. 


Notwithstanding the engagement which Sher Singh had entered 
into by the document of the 19th of May, 1914, he did not pay the 
Rs. 17,300 to Mangal Sen and Mangal Sen instituted a suit for 
sale which was decreed on the 14th of September, 1918. 


Ganeshi Lal was impleaded in this suit as defendant No. 4 and 
raised the defence that Sher Singh, who was joined as defendant No. 
3 was liable to satisfy the plaintiff’s debt, as he had purchased 
Kheria Gurdeo from the mortgagor and had by the terms of his 
purchase undertaken to discharge the mortgage held by Mangal Sen. 
Ganeshi Lal claimed therefore that ın the event of a decree being 
passed, the decretal debt should in the first instance be satisfied as 
far as possible by sale of Kheria Gurdeo and that Mirpur, purchased 
by him (Ganeshi), should not be brought to sale unless it transpired 
that the entire debt could not be discharged by sale of Kheria 
Gurdeo. The Subordinate Judge on the issue raised by this pleading 
held that there was no equity in fayour of Ganeshi Lal and that as 
all the defendants were subsequent purchasers of the mortgaged 
property, the mortgagee was entitled to sell as he chose. 


Mangal Sen having obtained a decree, took out execution and in 
the execution proceedings Ganeshi Lal again raised the plea which 
he had advanced by way of defence to the suit. That plea was 
rejected by the execution court and Ganeshi Lal then brought a suit 
(No. 111 of 1921) against the representatives of Sher Singh (Charan 
Singh and others) asking for a declaration that the share in M. 
Kheria Gurdeo was liable to be sold before any recourse could be had 
to M. Mirpur. That suit failed (see the judgment at pp. 77-79 of 
our record) the Subordinate~Judge holding (to quote his own words) 
as follows :— 

‘It is true that defendants ist set, (s. e., the representatives of 
Sher Singh) undertook to pay the decree of Kishen Singh but 
they say that the existence of Hazari Lal’s decree was concealed 
trom them and so they had (? refused) to satisfy the decree. Any- 
how that is a matter between Bijai Indar Singh and the delend- 
ants 1st set and plaintiff has no right to make equity on that 
score. His clear remedy is to satisfy the decree of the defend- 
ants 2nd set (7. ¢., the representatives of Mangal Sen) and then 
to sue for contribution ’’. , 

On the zoth Augusf, 1921 both these properties, Kheria Gurdeo 
and Mirpur, were sold in execution of Mangal Sen’s decree and on 
the 19th of September, 1921 Sher Singh, in order to save M. Kheria 
Gurdeo, satisfied the decree by payment of Rs. 31,939. The effect 
of this payment was to set aside the sale which had taken place in 


CHARAN 
SINGH 
v. 
GANESHI 
LAL 





Lindsay; J. 





ACA PEES : HIGH COURT [A. L. J. R. 


execution and to free M. Mirpur from any claim under Mangal Sen’s 
decree. It is in respect of that payment that the heirs of Sher Singh 
haye brought this suit for contribution, the basis of their claim 
being that both properties stood proportionately lizble to answer for 
the principal money and interest due under Mangal Sen’s mortgage 
of the 8th of November, 1906. This case was founded on the pro- 
visions of section 82 of the Transfer of Property Act. 


It was further pleaded that the question of the liability of 
M. Mirpur to contribute was res judicata between the parties in view 
of the decisions (1) in the suit brought by Mangal Sen (suit No. 
146 of 1918), (2) in the execution proceedings which, followed on 
that suit, (3) in the declaratory suit (No. 111 of 1921) already 
referred to. - 


The defendant resisted the claim by pleading that the plaintiffs 
had no right to claim contribution by reason of the terms of the 
sale-deed, executed in favour of Sher Singh on the rọth of May, 
IQI4 whereby the latler was bound to satisfy the claim of Mangal 
Sen on his mortgage—a sum of Rs. 17,300 having been left with him 
for that purpose. It was also denied that the question of the liability 
of M. Mirpur to contribute to the mortgage-debt was res judicata. 


And, lastly, it was contended that when Bhola Nath purchased 
Kheria Gurdeo on the 21st May, 1914 in execution of decree, he 
did so as benamtdar for Sher Singh, and that, consequently, the 
subsequent transfer of this property by the sale-deed, executed on the 
16th of April, 1915 by Bhola Nath in favour of Sher Singh con- 
ferred no fresh title upon the latter. 


The suit was dismissed in the Court below. The Subordinate 
Judge held that the sale-deed of the 19th May, r914 was binding 
upon the plaintiffs and that they had no right to claim contribution 
because upon the terms ofthat deed Sher Singh was under an 
obligation to discharge the debt due on Mangal Sen’s mortgage and 
that his subsequent payment of Rs. 31,939 in satisfaction of Mangal 
Sen’s decree was nothing more than the discharge of that obligation. 
A sum of Rs. 17,300, sufficient to satisfy the claim of Mangal Sen - 
at the date of the sale in May 1914, had been left with Sher Singh, 
and he having failed to pay off Mangal Sen then as he was bound 
to do, the plaintiffs, his representatives could not seek contribution 
in respect of the large sum which by reason of Sher Singh’s default, . 
had become due to Mangal Sen when ‘he eeu later, to enforce the 
mortgage. 

The Subordinate Judge further held that Bhola Nath, when he 
purchased Kheria Gurdeo on the 21st May, 1914, was a benamidar 
for Sher Singh and the subsequent sale by Bitola Nath to Sher Singh 
on the 16th April, 1915 gave Sher Singh no new title. And he 
also decided that the question of the liability of M. Mirpur to 
contribute to the mo e debt for which Mangal Sen obtained his 
decree was not ves judicata. 
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These findings are attacked here in appeal and it is contended 
that on the facts, as established, the defendant had, in law, no 
answer to the plaintiffs’ claim. 


The law which declares the liability of several properties mort- 
gaged to secure one debt is contained in the first clause of section 
82-of the Transfer of Property Act. It is there laid down that in 
the absence of a contract” to the contrary, the several properties 
mortgaged are liable to contribute rateably to the debt secyred by 
- the mortgage, after deducting from the value of each property the 
amount of any other incumbrance to which it is subject at the date 
of the mortgage. 


It follows, therefore, that unless there was a contract to the 


contrary, the two items of property with which we are concerned were 
liable to contribute rateably to the mortgage debt in favour of Mangal 
Sen, 


It has been ‘iidiciatly held that the expression “a contract to the 
contrary’ in section 82 means ‘a contract between the mortgagor 
and mortgagee—see the decision in Ramabhadrachar vy. Srinivasa 
Ayyangar(')—and if that is a correct statement of the law, it follows 
that in the present case section 82 is left to its full operation for 
it is not pretended that there ever was any contract between Bijai 
Indar the mortgagor and Mangal Sen his mortgagee that the two 
properties were to be liable in any other manner than that contem- 
plated by the section ; and neither Sher Singh nor Ganeshi Lal as 
purchasers subsequent to the mortgage could, as against Mangal Sen, 
set up a case that the properties were not rateably liable to contri- 
bute to his debt. Prima facte, therefore, Ganeshi Lal is not entitled 
in this suit to maintain that the property purchased by Sher Singh 
was liable to the full extent of its value to be taken in satisfaction 
of Mangal Sen’s decree. 


But the plea put forward by Ganeshi Lal was that by virtue of 
the term of bis purchase from Bijai Indar Sher Singh was liable to 
satisfy the entire mortgage debt of Mangal Sen out of that portion 
of the purchase money which was left with him for the purpose and 
that if he had done what he was legally obliged to do, the result 
would have been that M. Mirpur would have stood free of the 
mortgage and could not afterwards have been sold in execution of 
Mangal Sen’s decree. And so it has been argued before us that the 
plaintiffs have no right to enforce contribution. It is said that Sher 
Singh, when he satisfied the mortgage-decree, was paying not his 


own money but the money of Bijai Indar which had been left with | 


him to discharge the mortgage. The defendant by raising these 

pleas is clearly claiming for himself the benefit of a contract to which 

he was no party. The obligation to pay off the mortgage arose out 

of the agreement for sale entered into between Bijai Indar and Sher 

Singh. That was a personal obligation which Bijai Indar as vendor, 
i [1900] I. L. R., 24 Mad., 85. 
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might enforce against his purchaser but it cannot be pleaded or 
enforced by Ganeshi Lal who was a stranger to the contract. Ganeshi 
Lal bought the share in Mirpur subject to the mortgage in fayour 
of Mangal Sen and he cannot,esgape liability by pleading the terms 
of the sale-deed executed in favour of Sher Singh. 


.It has been argued before us that Ganeshi Lal has, as a repre- 
sentative of Bijai Indar, become entitled to the benefit of the con- 
tract hut that is not so. He did, no doubt, by his purchase in 
exécution acquire the right title and interest of Bijai Indar in the 
share of M. Mirpur which was sold but he could not thereby acquire 
the benefit of any personal covenant in favour of Bijai Indar 
arising out of the sale in favour of Sher Singh. 


The sale gave rise to no covenant‘attaching to the land of M. 
Mirpur which could pass upon a sale of that property. 

The law on the subject is well established and we need only 
refer to the decision of their Lordships of the Privy Council in the 
case of Jamna Das v. Outar Pande (*) which affirmed the judg- 


: ment of this Court reported in I. L. R, 31 Al., 352. That was a case 


in which a mortgagee broughtan action to enforce against a purchaser 
of the mortgaged property an undertaking which he had‘entered into 
with his. vendor. It was held that the mortgagee had no right to avail 
himself of the undertaking. He was no party to the sale and the 
purchaser entered into no contract with him. 


The same is the case here. When Sher Singh in May IQI4 
entered into a contract with Bijai Indar for the sale of Kheria Gurdeo, 
he certainly did not make any contract with Ganeshi Lal who at 
thattime was a complete stranger to the property. Nor, as has already 
been said, did he create any obligation the benefit of which could 
pass or has passed to Ganeshi Lal. Dr. Agarwala, in the course of 
his argument on behalf of the respondent, has put forward a con- ` 
tention based upon the language of section 55, sub-section (5), ` 
clause (4) of the Transfer of Property Act. He claims that the sale 
of the 19th May, 1914 was a sale of Kheria Gurdeo free from 
incumbrance and that consequently the sum of Rs. 17,300 left with 
Sher Singh for redemption of Mangal Sen’s mortgage wasa portion 
of the purchase-money which realy belonged to the vendor Bijai 
Indar. And_he argues that when, later on, Sher Singh was paying 
off the mortgage-decree he was doing so with Bijai Indar’s money 
and cannot be heard to say that the money was his own so as to 
entitle him to claim contribution against Ganeshi Lal. 


In the first place, we cannot accept this view of the sale of the 
19th May, 1914. The property was not being gold free of incum- 
brance as a reference to the language of the saledeed will clearly 
show. What was stated was that the property was sybject to certain 
mortgages and that money sufficient to satisfy those montanes * was 


(1) Tigr] 1. L. R., 34 All, 63. 
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being left with the purchaser. It is true that there are words 
declaring that the property sold is ‘‘free from all kinds of claims, 
hypothecation liens and incumbrances” inasmuch as money. was 
being left with the purchaser to discharge the incumbrances named 
but it is quite clear that at the time the property passed under this 
deed, it was incumbered. That fact was expressly mentioned, and 
so the sale was in reality a Sale of property subject to incumbrances. 
The same view was taken of a similar transaction in the case of 
Jamna Das v. Ram Outar Pande (*). a 


Section 55, sub-section (5), clause (4) has, therefore, no applica- 
tion to this transaction. l i 


In the next place even if we were to assume that it had, the case 
of the respondent is not advanced in any way, He cannot be heard 
to say that the money paid by Sher Singh to satisfy the mortgage- 
decree was purchase money belonging to Bijai Indar; to allow him 
to say so would be allowing him to take advantage of a term 
of acontract to which he was no party. Sher Singh paid the 
money into court and it is no concern of Ganeshi Lal’s whose the 
money was. If it was Bijai Indar’s money, he can be left to make 
whatever claim he chooses. The learned Subordinate Judge in 
coming to his decision relied upon the case of Mukammad Abbas 
v. Muhammad Hamid(*). That was a case in which two properties 
X and Y were subject to various mortgages. Of these X was sold 
to the plaintiffs with whom was left sufficient money to discharge all 
the incumbrances that existed on X and Y. Subsequently by arrange- 
ment between these plaintiffs and their vendors, the latter by taking 
some money from the plaintiffs agreed to pay off some of the in- 
cumbrances, the plaintiffs being liable tð pay off the others. After 
this the Y property was sold to the defendants “free of incum- 
_ brances”’ in spite of the fact that neither the vendors nor the 
plaintiffs had paid off the incumbrances under the arrangement just 
mentioned. The mortgagee brought a suit for sale and having 
obtained a decree proclaimed portions of X and Y for sale. In order 
to prevent a sale the plaintiffs paid up the decree and sued the 
defendants (the owners of property Y) for contribution. It was 
held that the suit could not succeed and that the defendants were en- 
titled to hold the property free from, liability to contribute to the 
mortgage debts. This decision appears to have proceeded upon the 
consideration that the vendors had sold property Y to the defendants 
free of incumbrances and that after the date of the sale tothe 
plaintiffs it was not the intention “ of any of the parties concerned ” 
that the shares in the two villages should contribute rateably to the 
mortgage debts. The facts of the case were peculiar and are very 
different from those We have to consider here. The defendant’s ven- 
dors had” by the arrangement referred to above made themselves 
liable to discharge some of the incumbrances, and without doing so 


(a) [1916] I. L. R., 38 All., 209. (zg [1911] 9 A. L. J. R., 499. 
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had sold property Y to the defendants as being free from incumbrance. 
In the case now before us Bijat Indar the vendor did not assume 
any liability for the mortgage debt due to Mangal Sen—that liability 
was left upon the purchaser Shar Singh. And again there was no 
sale to Ganeshi -Lal free of incumbrance. On the contrary, it is 
clearly established that he bought Mirpur with knowledge of Mangal 
Sen’s mortgage upon it: in fact he bught and knew that he was 


. buying only the equity of redemption, for which he paid a sum ‘of 


Rs. 2,900 only which was nothing like the value of the property free 
from incumbrance. The case is altogether different from the one 
just referred to and it is not possible for Ganeshi Lal to claim here 
the equity which was raised on behalf of the defendants in the other 
case. 


We are satisfied that the judgment of the Court below on this . 


part of the case 1s erroneous and that the defendant Ganeshi Lal 


= had no answer to the claim for contribution on any of the ee 
just referred to. 


The case was correctly put by the Subordinate Judge who deds 


the declaratory suit (No. 111 of 1921) between the present parties. - 


Ganeshi Lal had no right to claim any equity based upon the con- 
tract entered into between Sher Singh and Bijai Indar on the roth 
May, 1914- 

Next as regards the question of ses pudica/a. Here again we 


must differ from the judgment of the lower Court. The decision in ` 
the declaratory suit we have just mentioned (No. 111 of 1921) isa bar 


to the defence raised in this suit by Ganeshi Lal. 


In that suit, Ganeshi Lal as plaintiff asked for a declaration of 
his right to throw the entire mortgage debt upon M. Kheria 
Gurdeo and to hold M. Mirpur free of all claim under Mangal Sen’s 
mortgage which could be satisfied by the sale of Kheria Gurdea 
The Subordinate Judge held that he had no such right and that all 
he was entitled to was a claim to contribution i in case he satisfied the 
mortgage decree. 

_ That settled matters between Ganeshi Lal and the present 
plaintiffs and the question could not be agitated again in the present 
suit. 

There remains only the finding of the Court below to the effect 
that when Bhola Nath purchased Kheria Gurdeo at auction on the 
21st May, 1914 he purchased benami for Sher Singh and that the 
sale purporting to have been made by Bhola Nath in favour of Sher 
Singh on the 16th April, 1915 gave no new title to Sher Singh. 


In view of our decision on the other questipns recorded above it 
is not necessary for us to give our opinion on this matter. We have 
dealt with the case as if Sher Singh’s only title to the, property arose 
out of the saledeed obtained by him on the roth May, 1914 as 
alleged by the defendant. es 
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We think it proper, however, to observe that were we called upon 
to decide this question, we should not be able to accept the finding 
of the Court below. 

The solitary witness examined onthe point was Bhola Nath him- 
self. Sher Singh, the alleged real purchaser, is dead. 


The learned Subordinate Judge believed the statement of Bhola 
Natb. In our opinion he ought not to have done so. We hold that 
Bhola Nath was not a witness of truth. 


If we examine the sale-deed of the 16th April, 1915 we find 
Bhola Nath reciting that he is the owner of the property which he 
bad purchased at auction on the zīst May, 1914 for Rs. 1,450. He 
professes to sell this property for Rs. 2,500 to Sher Singh the 
latter to be liable to pay all incumbrances whatever they may be. 
The deed further recites that Sher Singh had previously purchased 
_ the property from Bijai Indar and that the incumbrances mentioned 
in the sale-deed are to be maintained. 


The deed further states that out of the Rs. 2,500 fixed as 
the purchase money the vendor Bhola Nath had already received 
Rs. 1,900 from the yendee (Sher Singh) under a receipt, dated the 
23rd February, 1915. The balance, Rs. 600, was to be paid at the 
time of registration and the registration endorsement shows that 


„on the 17th April, 1915, when the deed was registered, the sum of- 


.. Rs. 600 was paid to Bhola Nath in the presence of the registering 
officer. Bhola Nach’s statements in the witness-box are in no way 
to be reconciled with the recitals in the deed. His story now is 
that he bought /enamsé for Sher Singh and that he paid the 25% 
deposit of the purchase money out of funds provided by Sher Singh. 
He goes on to say that when he had to deposit the balance of the 
purchase money, he paid Rs. 500 out of his own pocket.’ The rest 
was found by Sher Singh. l 


He does not in so many words explain how if that was the case 
he was selling the property for Rs. 2,500 to Sher Singh in April 
1915, but his evidence leaves it to be inferred that the only con- 
sideration for this sale was Rs. 600 which he received at the time 
of registration and which compensated him for the Rs. 500 he had 


‘himself deposited in Court after the auction. According to this | 
version, therefore, the recital in the sale-deed that he had received 


Rs. 1,900 from Sher Singh on the 23rd February, 1915 was false. 
‘There is one other matter to be noted in this connection. Itis 
admitted by Bhola Nath that after he had bought the property at 
auction Sher Singh applied to the Court to have the sale set aside. 
It is proved that he made a deposit of over Rs. 2,000 along with the 
application. Bhoia Nath admits that he opposed this application 
made by Sher Singh and that Sher Singh afterwards withdrew it 
with the result that the sale was confirmed to Bhola Nath on the 14th 


November, 1914- Bhola Nath cannot explain why Sher Singh went - 
through this farce if the fact was, as now ‘alleged, that he himself 
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Civie was- the real purchaser and Bhola Nath was, merely _ his benamidar. 
mee It was for Bhola Nath to explain this matter and also to give some 
— reasonable account of the discrepancies betwecn his present state- 
CHARAN ments and.those contained in the sale-deed of the 16th April, 1915, 
ee and as he failed to do so, we are of opinion that the Subordinate 
GANESHI^ Judge was wrong in acting upon Bhola Nath’s evidence so as to find 
LAL that: he was a benamidar for Sher Singte 


~ 
a 


Lindsay, J. For thesé reasons we are of opinion that the right of the plaint- 
iffs to claim contribution is established and that their appeal must 
prevail. : . 


The only question left to be determined is the amount to which 
the plaintiffs are entitled by way of contribution To enable us to. 


decide this question itis necessary to remit an issue to the Court 
below as follows :— : 


“ Having 1egard to the respective values of the properties in 

Mauza Kheria Gurdeo and Mauza Mirpur on the 8th of November, 

' 1906, when the moitgage to Mangal Sen was made, to what sum 

- are the plaintiffs entitled by way of contribution in respect of 

the payment of Rs. 31,939 made by Sher Singh on the 19th of 

September, 1921 ?"’ i 

The parties will produce any evidence they think proper before 

the Subordinate Judge, who will return his finding within two 

months from the receipt of this order, and on receipt of the finding, 
10 days- will be allowed for filing objections. i 








i - Appeal allowed. 
CRIMINAL yo » KALWA AND OTHERS 
1926 “versus 
T ie * 
February, 25 P 05g EMPEROR. m z 
cars Evidence Act (I of 1872), section 30— Confession of one accused wmplicatine | 
a ere i himself, and another—Corroboration, absence of, effect o f —Section 114— . 


Presumptions, a -Court may make—Accomplice unworthy of, credit unless 
corroborated. i 


Amongst the presumptions a Criminal Court may make js the 
presumption that an accomplice is unworthy of credit uniess heis- 
corroborated in material particulars. 7 i 


General hostility towards a particular individual for past con“ 
duct cannot be considered to be corroboration of a direct state- 
ment connecting him with a particular crime. Corroboiation must 
point indubitably to the identification ol the person charged with 
the particular act with which the direct evidence connects him. 


Where thee was nothing in the case of the appellant outside 

the confession of a co-accused pointing to his-complicity in the 

. . Cime of murder, Ae/d/, that the appellant must be acquitted. f 
Pe. Re Ja a &Cr. App. No. 5 of 1926.- ‘ — 


- 
l- 
` 
ae 
T a 


` * = 


t 


VOL. XXIV] ` -HIGH COURT “Att 
` Lmperor.v. Kihri, I. L. R., 29 All. 434, dissented from. Emperor i CRIMINAL 
Vv. Ashutosh Chuckerbutty, I; A R., 4 Cal., 483, followed. iga 
CRIMINAL APPEAL from an Pe of BRGY PREO NATH Guiosr, —- 
Additional Sessions Judge of Cawnpere at Banda. KALWA 


Str C. Ross Alston, F. Owen O' Neill, Capis K. O. Carleton and EMPEROR 
K. D. Carleton, for the appellants. . oo 


Lalit Mohan Banerji (Government Advocate), for the Crown. - 
_ The judgment of the Court was delivered by 


WALSH, J.—This is an appeal by five men who have been Walsh, J. 
convicted for participation in a murder. Two of the appellants, 
who are unrepresented, vis., Kalwa, who confessed and whose con- 
fession has taken great prominence in the evidence at the trial and 
in the consideration of the case in court, and Rasila, have been con- 
demned to death. Against them there is positive evidence, in 
addition to the confession of Kalwa, going to show that they were 
seen coming away from the scene of the crime. Bhure Singh, 
also unrepresented before us, has been convicted under-seetions 460 
and 302, read with section 109 of the Indian Penal Code, and 
sentenced to transportation for life upon the statement-of the con- 
fessing accused who testified to his presence at the commission of 
the crime and whose evidence against Bhure Singh is clearly cor- 
roborated in a manner impossible for the appellant to get over: The 
two remaining appellants, both of whom have been. convicted and 
sentenced to transportation for life, have been found guilty of dbet- 
ment ina sense of instigation and counselling, largely also upon the 
direct evidence of the confession and such other circumstances as 
the Judge thought sufficient to justify his accepting the confession 
against these two men. These two men have been represented by 
counsel: Jagmohan by Mr. O'Neil, and Brij Narain by Sir Charles 
Alston, and their cases, no doubt, present some difficulty and have 
caused us to examine very closely the grounds upon which the 
learned Judge convicted them. Four other persons were also charged 
but acquitted, the charge against them being in substance the same 
as against Jagmohan and Brij Narain, namely, that they were in- 
stigators and took part in the preparation and counselling a the 
crime, 





Cai 


[The judgment proceeds with a discussion of the evidence against 
the appellants and itis unnecessary to reportat length but the 
following extract which deals with the value to be attached to the 
_ confession of a co-accused and the corroboration required before 
such confession can be safely acted upon as against the other 
accused, is of general importance and is reported below.] ï 

The view we take is this tþat in differing from the legal proposi- 
tion, which now has stood for many years, laid down in the case of 
Emperor v. Kehri (*), we prefer to follow the view of CHIEF JUSTICE 

(1) [1907] L L, R., 29 AM, 434. 
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GRATH, in Emperor v. Ashutosh Chuckerbutty, quoted in the 


_ Judgment inthe case of Emperor v. Kehri, to the view taken 


by the members of the court in Kehst's case. Asa matter of fact, 
if it has not already been pointed out, it is as well to point out that 
in the judgment in Ke/r:’s case in the passage where MR. JUSTICE 
KNOX differs from CHIEF JUSTICE GRATH and gives his reasons 
for so doing, he has committed himself to a mis-statement of facts 
with reference to the confession, which was the onc under considera- 
tion, having been made in the presence and hearing of the co- 
accused. We prefer to follow the old established practice, a practice 
almost invariably followed throughout India even by those who 


accept the decision in the order against Kehri, which is well 


expressed ‘in illustration B to section 114 of the Evidence Aé¢t; 
namely, that amongst the presumptions a court may make is the 
presumption that an accomplice is unworthy of credit, unless he 
is corroborated in material particulars. That is a direction of law 
or of practice—it matters nut which—which we ourselves should 
give to every jury in any case in which we had to direct them 
upon the law and which in matters of fact we ourselves should 
follow. Applying that principle to the case of Jagmohan, we 
accept Mr. O’Neill’s contention that there is nothing in the case 
outside the confession pointing to his complicity in this particular 
crime. We are not really in substance departing or differing from 
anything which the learned Sessions Judge has done, although the 
result of our judgment is to reverse his decision. He has acted, 
as we read his judgment, in condemning Jagniohan upon the 
authority of Emperor v. Keliri (`), and he was perfectly within 
the law in doing so. He has justified himself in doing so by refer- 
ring to the enmity, which it appears Jagmohan entertained in general 
or, one might say, in sympathy with other members of his family 
against the deceased man. Wedonot correct the learned Judge, 
because he does not say that that in itself was accepted by him as 
corroboration. We merely observe in passing that the existence 
of general hostility, general enmity anda desire however strong, 
or a motive however effective, to procure the death of another 
person may be a piece of circumstantial evidence, but is not 
corroboration of a sworn statement of participation ina particular 
crime. Corroboration must point indubitably to the identification 
of the person charged with the particular act with which the 
direct evidence connects him. 


(1) [1907] L L. R., 29 AIL, 434. 
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MEWA RAM (Defendant) 
versus 
RAM GOPAL (Plaintiff) * 


Companies Act (VII of 1913), section g—Interpretation of—Person repre- 
senting joint Hindu family or a jfirm—Joining a partnership contrack— 
Constitutes one person only. 2 
Where a person representing a joint Hindu family or a firm 
lends his name to a partnership contract, he must be deemed to 
be one person within section 4 of the Indian Companies’ Act 


* * + (VII of 1913). The fact that the share owned by the individyal 


member may have to be, in the case of a partition in the family 
or dissolution of partnership, divided among certain parties, 
cannot affect the other members in the partnership in question 
and the party joining constituted only one person and not more 
than one person. 

Moti Ram vy. Muhammad Abdul Jalil 22 A. L. J. R., 487, 
followed. 


FIRST APPEAL froma decree of BABU GANGA NATH, Sub- 
ordinate Judge of Moradabad. 


B. E. O'Conor, Surendro Nath Sen and Kamla Kant Varma, 
for the appellant. 


Sir Te} Bahadur Sapru, Kailas Nath Katju, Ram Nama Prasad 
and Shambhu Nath Chaube, for the respondent. 


The following judgments were delivered :— 


SULAIMAN, J.—First Appeals Nos: 373 and 374 of 1922 are 
connected and the same substantial questions of law arise in these 
appeals. These appeals arise out of two separate suits brought for 
dissolution of partnership. The substantial pleas raised on behalf 
of the defendant-appellant, Rai Bahadur Lala Mewa Ram, were: (1) 
that the partnership in question consisted of more than 20 members 
and was therefore illegal within the meaning of section 4 of the 
Indian Companies’ Act (VII of 1913) and (2) that the partnership 
being an illegal association, no suit for the dissolution of partnership 
was maintainable in a court of law. The learned Subordinate Judge 
has held that as a matter of fact the number of partners in either 
of these associations.did not exceed 20 and therefore the association 
was not illegal. In these appeals it is unnecessary-for us to express 
any opinion as to the right z#ter se of the members of any illegal 
association because we are satisfied that in neither of these cases the 
number of partners exteeded 20. 


Admittedly the number of persons who executed the two deeds 


of partnership is’ only 10 and 12 respectively. The only way in 
= * F. A. No. 373 of 192% i 
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which the defendant can urge that the number exceeds 20 is by 
saying that many of these executants are members of joint Hindu 


families consisting of a large number of other members and if all 


other members of this family were to be counted, the total number 
exceeded 20. We are of opinion that this is not the right method 
of calculating the number in order to ascertain whether the associa- 
tion consists of 20 or more, memberse If each of the executants 
centered ‘into this partnership in his own individual capacity, he 
admittedly counts as one. On the other hand, if he entered into the 
partnership in his representative capacity on behalf of his family, 
then his joint family must be -considered to be a unit and must be 
deemed to be one person within section 4 of the Indian Companies’ 
Act. This view is in accord with the pronouncement of a Division 
-Bénch of this Court in Mott Ram v. Muhammad Abdul Jalil ©). 
We, therefore, think that the view taken by the learned Subordinate 
Judge that the partnerships in question were not illegal associations 


‘was correct. There is, therefore, no force in these appeals. 


MUKERJI, J.—I entirely agree. I have just one word to add and 
that is as to the interpretation of section 4 of the Indian Companies’ 
Act (VII of 1913). 

. Where a person lends his name-toa partnership contract he is a 
‘person’ constituting the total number of partners. Behind his 
back there may be a joint Hindu .family or he may be representing 
a firm consisting of himself and several other members. In either 


-case, so far as the other- partners are affected, the party joining in 


the contract is the only person with whom they are concerned. The 
share owned by the individual member may have to be, in the casc 
of a partition in the family or dissolution of- partnership, divided 
among certain parties. But that fact cannot affect the other mem- 
bers in the partnership in question In this view the party joining 
constitutes only one person and not more than one person. 

By THE CouRrtT.—These appeals are dismissed with costs. 


= Appeal dismissed. 
es (1) [rg23] 20 ALL. J. R., 487. . 


DULLI 
UCVSUS 
MANGLI AND OTHERS.* ; : 


Criminal Procedure Code, section 439, cl. (¢)—Alteration in convichion under 
— Acquittal on charge of murder but conviction for simple hurt— 
Linhancement of sentence—When High Court net precluded from altering 
conviction to one under section 325 of he Penal Code. 


In the absence of a Government appeal the High Court:is 
precluded, under section 439 of the Criminal Procedure Code, 
Cr. Rev. No. 752 of 1925. 
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from converting a finding of acquittal under section 302 into one 
of conviction. Emperor v. Sheodarshan, I. L. R., 44 All., 332 
and Mand Ram v. Khasan, 19 A. L. J. R., 589, followed. 


Where a person died immediattly afier he had been attacked 
with /a/his by the accused who, it appeared likely, had no in- 
tention of causing death, and the post mortem examination 
disclosed that’ death was*due to rupture of the spleen resulting 
fiom fracture of the ribs and the Sessions Judge, acquitting the 
accused of an offence under section 302 of the Penal Code, 
convicted them under section 323 of the Code, held, altering the 
conviction to one under section 325 of the Penal Code, that as 
there had been no acquittal of the accused of an offence of 
causing grievous hurt, the High Court was not precluded from 
convicting them of that offence by reason of cl. (4) of section 439 
ol the Criminal Procedure Code. 


CRIMINAL REVISION from an order of BABU TRILOKI NATH, 
second Additional Sessions Judge of Cawnpore.  . 


H. Cecil Desanges, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 


Crown. 
The judgment of the Court was delivered by 


DALAL, J.—On an application: made by a relation of a deceased 
person a learned Judge of this Court issued notice to four persons 


‘lo show cause why the sentence passed on them by the learned 


Sessions Judge of Fatehpur should not be enhanced. The four men 
have been convicted of an offence under section 323 of the Indian 
Penal Code and the maximum sentence has been passed. The 
question,- therefore, will arise of an alteration in the conviction if the 
sentence has to be enhanced. a 


The facts as found by the learned Judge are that one Maiku 
was attacked with /athts by these four men and extensive injuries 
were caused to him. He died immediately after and’ at the post 


mortem examination it was found that his ribs had been broken. . 


According to the medical witness death was due to rupture of the 
spleen. resulting from the fracture of the ribs. The spleen was not 
enlarged. The learned Judge acquitted the accused. persons of an 
offence under section 302 of the Indian Penal Code but did not 
consider'whether an offence. under section 325 of the Indian Penal 
Code was committed or not. ` 


The learned Assistant Government Advocate pointed out that 
under section 439 of the Code of Criminal Procedure this Court 
was precluded from converting the finding of acquittal under section 
302 into one of convigtion as there was no Government appeal. 
This has been laid down by a Bench of this Court in the case of 
Emperor v. Sheodarshan (*) and in a judgment of the learned 
CHIEF JUSTICE in Nand Ram v. Khagan (°). In the ‘present 


(1) [1922] I. L. R., 44 All.,332. 
è (2) [1921] 19 A. L. J. R., 589. 
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case, however, we do not propose to alter the acquittal under section - 
302 of the Indian Penal Code to one of conviction urder that section. ` 
The injuries were caused not on the head‘or neck but on the lower: , 


portion of the body and it appears likely that the accused persons 


had not the intention of causing death. There is also no evidence .- 
that the injuries intended to be inflicted were sufficient in the’ 


ordinary course of nature to cause death. The medical witness has 
not stated that fracture of the ribs in the ordinary course ‘would 
lead to a rupture of the spleen. 


The question at issue is whether upon the facts disclosed and 
found by the lower court a conviction under section 325 should be 
recorded or not. There has been no acquittal of the accused per- 


- sons of an offence of causing grievous hurt, so we are of opinion 


that we are not precluded from convicting the accused persons of 
that offence by reason of clause (4) of section 439 of the Criminal 
Procedure Code. It is certain that Maiku’s ribs were fractured 
during the beating given to him by the accused persons and it ought 


to make no difference whether the ribs were fractured by lathi 


blows or by Maiku being knocked down on the ground. The 


extensive marks of injuries found on Maiku’s person at the time of 
the post mortem examination leave no doubt that the intention of. 


the accused persons was to cause grievous hurt. There is no 
suggestion made on the part of the defence that the ribs were not 


fractured during this particular beating. The defence that Maiku ` 


was beaten two days earlier and died from the effects of the injuries 
received then has been negatived by the medical evidence which is 


to the effect that the injuries were such as to result in death im- 


mediately after they were received. After such injuries the injured 
person could not have survived for two .days. 


We do not agree with the observation of the learned Judge :— 
“Tt cannot be presumed that the accused Nos 2 to 5 caused the 
fracture of the ribs”. When there is no evidence or suggestion 
that the ribs were fractured otherwise than during this particular 
beating, the presumption is that they were fractured by the act of 
the accused persons even though they may not have been fractured 
as the direct result of /athz blows. 


In the result we alter the conviction to one under section 325 
of the Indian Penal Code and enhance the sentence in each case to 
rigorous imprisonment for five years. 


Conviction altercd 


hoe 
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OM PRAKASH AND ANOTHER (Applicanis) CIVIL 
VEFSUS ` 1926 
MOTI RAM [Oppostte party) * 


Provincial Insolvency Act (V of 1020), sectson 28, cl. (2)—Provisions of— 
Joint Hindu family—Insolvency of father— Whole co-parcenary pro- 
perty vests in receiver. 

Where a father in a joint Hindu , family has been declared an 
insolvent, the receiver is entitled to sell not only the share of the 
father that will fall on him on the partition but the entire pro- 

~ perty in his hand belonging to the whole [amily consisting of 
himself and his sons. 

Bawan Das v. O. M. Chiene, 20 A.th. J. R., 155- and Offctal 
Assignee v. Ram Chandra Ayvar, 46 Mad., s4, followed. Sat 
Narain v. Behari Lal, 23 A. L. J. R., 85, distinguished. 

. FIRST APPEAL from amorder of G. O. ALLEN ESQ. District 

Judge of Saharanpur. - 


_ Kailas Nath Katjuand N. Upadhıya, for the appellants. 
Durga Prasad, for the respondent. 
The following judgments were delivered by 


MUKERJI, J.—This appeal arises “out of certain insolvency pro- Makerin J. 
ceedings. One Lachhman Das became an insolvent and the Official 
Receiver, B. Moti Ram, took possession of a certain property of the 
insolvent and sold, the same to a certain party. Two sons of the 
insolvent put in a petition befoie the learned District Judge praying 
that two-thirds of the property should not be delivered to the pur- 
chaser, but should be reserved for themselves. They said that the 
father had only a third share in the property, and that alone should 
go tothe purchaser. The Official Receiver produced the case of, 
Bawan Das vy. O. M. Chiene €) before the learned Judge, and 
following that case the learned Judge dismissed ‘the petition of the 
sons. The sons have appealed. 


It has been argued that the authority of this Court should be 
treated as having been overruled by a recent pronouncement of 
their Lordships of the Privy Council to be found reported in Sat 
Narain v. Behari Lal (°). 


It has been said on the respondent’s behalf that in -this Court 
and in other Courts the view has always been taken that where a 
father in a Hindu family governed by the Mitakshara law has been 
declared an insolvent, the receiver is entitled to sell not only the 
share of the father that will fall ¿on him on the partition, but the 
entire property in his hand belonging to the whole family consisting 
of himself and his sons. This view is supported by the ruling of 

* F, A. F. O. No. 76 of 1925. 
e (1) [1922] 20 A. L. J. R., 155. (2) [1925] 23 A. L. J. R., 85. 
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this Court referred to above. The case of Official Assignee y. Ram 
Chandra Ayyar (*) also takes the same view. Let us now consider 
the Privy Council case quoted by the learned counsel for the appel- 
lant. A certain Hindu father, Rai Bahadur Srikishen Das, had two 
sons. The father was declared an insolvent. Thereafter the sons 
brought a suit for pre-emption with respect to certain property sold 
in the.neighbourhood. The defence raised was that the father having 
been declared an insolvent, the entire family property vested in the 
receiver and that, therefore, the sons had no such right left in the 
family property as would entitle them to maintain the suit for pre- 
emption. Their Lordships of the Privy Council considered several 
sections of the Presidency Towns Insolvency Act (III of 1897) and - 
came to the conclusion that the insolvency of the father did not 
deprive the sons of their right to maintain a suit for pre-emption. 
The following words from the judgment will bear quotation :— 


‘Tt may be that under the provisions of section 52 or in 
some other way that property (property of the sons) may ina 
proper case be made available for™payment of the father’s just 
debts; but il is quite a different thing to say that by virtue of his 
insolvency alone it vests in the assignee, and no such provision 
should be réad into the act.” 

As I read the judgment of their Lordships of the Privy Council, 
all that was decided was that it might be open to the creditor or 
the official assignee to proceed against the sons’ shares in the family 
property; but so long as the shares were not sold, the sons would 
exercise such rights as they might possess by virtue of being the 
owners of their shares in the family property. As already stated, 
their Lordships considered the provisions of the Presidency Act. 
In this case we have to consider the provisions of section 28 of the 
Provincial Insolvency Act (V of 1920). Section 28, clause (2) 
reads as follows :— _ 

“ On the making of an order of adjudication, the whole of the 
property of the insolvent shall vest in the court or in a receiver. 


The question is whether the expression ‘property of e 
insolvent ” means the property which the insolvent, as the father 
of his sons, was entitled to call his own and sell it under certain 
circumstances or that share which goes to the father in the event of 
a partition between himself and the sons. On the authority so long 


l preyailing in this Court, we take it that the former meaning is the 


proper meaning of the word “ property ” as used there. I find 
nothing in the Privy Council case which shows that this interpre- 
tation would be wrong. 

Much has been said as to the inconvenience that would arise 
from the course that has so long been adopted in this Court ; but it 
is not necessary to discuss that question. 

I am of opinionsthat the petition of the appellant was rightly 

(1) [1922] I. L. Rọ, 46 Mad., 54. š 
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dismissed, and I would dismiss the appeal with costs. 


SULAIMAN, J.—I concur. There can be no doubt that the 
trend of the authorities so far been to allow the recciver in 
insolvency to dispose of the joint family property in lieu of the debts 
of the father, where the latter has been declared insolvent. I may 
refer only to the recent case of Bhagwan Das v. O. M. Chiene (*). 
It will, therefore, be difficult to depart from this view or to recon- 


sider the point, unless these rulings haye been overruled either™ 


expressly or by implication. The learned Advocate for the appellant 
relies upon the recent pronouncement of their Lordships of the 
Privy Council in Sat Narain v. Bihari Lal(*). The only point 
before their Lordships was whether the effect of the insolvency of 
the father was to divest the sons of all their interests in the joint 
property so as to deprive them of their right of pre-emption as 
co-sharers. Their Lordships clearly held that the effect of the 
insolvency of the father was not at once to vest the entire’ property 
in the Official Receiver. There are, no doubt, some observations on 
pp. 95 and 96 suggesting that, although the words “disposing 
power ” in section 2 may be wide enough to cover a Hindu father’s 
power to sell the joint property and apply the proceeds to the pay- 
ment of his debts, yet the definition of “property” seemed to suggest 
that what was contemplated was an absolute and unconditional power 
of disposal. 


There is a further-point pressed before us that, when their 
Lordships guarded themselves from saying that the property did 
not become available for payment of the father’s just debts, they 
referred to section 52 of the Presidency Tcwns Insolvency Act, 
corresponding to which there is no express provision in the Insol- 
vency Act. Section 2 (g) begins by saying that “‘ Property ' 
ttiludes...... ” It is obvious that it does not contain an exhaustive 
definition of the terms “ property’. In the Full- Bench decision 
of the Madras High Court in Oficial Assignee v. Ram Chandsa 
Ayyar (*) the learned Judges based their decision on the combined 
effect of sections 7, 30 and 52 Of the Presidency Towns Insolvency 
Act. 

The interests of a father in the entire joint family property 
extend over the whole property, and it seems difficult to hold that he 


has no interest in the entire property because if a partition were to. 


take place, the interests of his sons would be cut out and set apart. 
As, in my opinion, the case decided by their Lordships does not 
overrule the previous rulings of this Court and other High Courts, 
I find it impossible to take a different view. 


By THE COURT. Daa appeal is dismissed with costs. 

Appeal dismissed. 
ta [zz] 20 À. L. J. R., 153. 
2) [1925] 23 A. L. J. R., 
(3) [1922] I. L, R. ad., s4. 
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MULCHAND, NĘMI CHAND (Defendant) ` 
VEF SUS 
BASDEO, RAM SARUP (Plainitff) .* 


Neghgence— Storing cotton in hired Srenisis-- Spontaneous combustion— 
Damages, liabtitty to pay. 

Where through the negligence of the defendants in leaving large 
quantity of cotton over which they had exclusive control, on the 
ground floor of a residential house unwatched for months and in 
an unventilated room, the cotton ignited with the result that 
plaintuf’s house was destroyed, Ae/d, that the defendants were 
liable to pay damages to the plaintiff. 

Scott x. London Dock Co., 34 L. J, EX., 220, Byrne v. Boadle, 
33 L. J. Ex., 13 and Zhe Indian Case`of the ‘River Stean, Navigation 
Co. vV. Chontmull Doogar, I. L. R., 26 Cal., 398, followed. 

FIRST APPEAL from a decree ol BABU HARIHAR PRASAD, 
Additional Subordinate Judge of Agra. 


Sir Lef Bahadur Sapru, Surendro Nath Sen, B. Malik, Balesh- 
wart Prasad and Ajudhta Nath, for the appellant. 


B. E. O’Conor, Kailas Nath Katju and Narain Prasad 
Asthana, for the respondent. 


rd 


The judgment of the Court was delivered by 


Mears, C. J.—This is an appeal from the judgment of the 
Additional Sessions Judge of Agra who on the 25th of April, 1922 
gave the plaintiffs a decree for Rs 12,800 damages on account of 
the destruction by fire of the major portion of a house owned by 
them on the ground that such fire originated through the negligence 
of the defendants. 


The defendants are bankers at Ajmere. They also carry on the 
business of cotton commission agents at Agra and clsewhere and 
are a firm of high financial repute. : 

On the 25th of March, 1920 they had occasion to require 
premises at Agra to store some 388 bales of cotton of which 363 
were the property of a firm Sukar Nand, Shyam Lal. They hired 
on monthly rent a big room on the ground floor of the plaintiff’s 


“house at Belanganj, “Agra There they deposited the cotton. This 


cotton was of the 1919 season and remained in that room throughaut 
the hot weather of April, May and June 1920. 


There were three doors to the room but no ventilation and when 
the doors were shut, the whole room was a sealed chamber. The 
rainy season in 1920 commenced in this Province on or about July 
8th, and for some days or parts of days prior to the 28th July, rain 
had been falling at Agra. At about 4 p.m. on that day smoke was 

rae A, No. 211 of 1922. 
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seen issuing from the room. The alarm was raised, the doors were CIVIL 
eventually opened or broken open and the cotton was found to be on 


1926 
fire. The fire was not got under until great damage had been done — 
to the upper portion of the house. ? a 
The plaintiffs launched a claim against the defendants, basing CHAND 
it, unfortunately, upon a very unwise ground ‘and one which they 4 ARG, 


would have ascertained to have no reasonable foundation, had they Ram SARUP 
taken the least trouble to consider the position of the defendants 
and the circumstances of the case. They alleged and principally 
relied upon incendiarism. They alleged that the defendants in 
consequence of a fall in the price of cotton deliberately set fire 
to the bales. ; 


They further sought to prove, and alleged it as a circumstance 
supporting incendiarism, that the defendants, when they were 
informed of the fire, refrained from taking proper measures to 
extinguish it. 





Mears, C. J. 


The evidence to support incendiarism was given by Bhagwat 
Prasad who was undoubtedly untrustworthy We can have no 
doubt that in respect of one important matter, namely, an allegation 

-that he received compensation from the defendants (see pages 67 
and 68), he was telling falsehoods. Mr. Prag Narain’s evidence, 
supporting the suggestion of incendiarism, was in our opinion ill- 
considered. Mr. Prag Narain was engaged at one time in this very 
case as a vakil, he gave evidence as a witness to the fire and in 
speaking of the firm of Sham Lal Sukar Nand said: “ I believe they 
have lost heavily and have failed. My belief is based on bazar 
reports. The rumour, if there was one, as to their one was 
entirely untrue’ 


We regret that a vakil should have aspersed the Anan 
solvency of a firm in this way in support of a theory of incendiarism 
or of any other theory and that the Judge should have per- 
mitted it. He even adopted it \in his judgment saying that 
‘here was nothing on record to show that the vakil was 
in any way interested in giving a false deposition or that the rumour 
was not afloat. He evidently, therefore, attached weight to the 
rumour. 


It is impossible to understand from the judgment whether Mr. 
Harihar Prasad really thought it a case of incendiarism or that the 
cotton wds ignited by fire brought negligently into contact with it 
by the servants of defendants, or, whether liability should fall on ~- 
the defendants upon the ground that admittedly a fire broke out on 
premises occupied by them and under their control under circum- 
stances which put the burden of proving that they had acted in all 
respects with reasonable care. 


In the result he gave the plaintiffs a decree for Rs. 12,800 based 
» hot upon a calculation of the amount which it would cost to make 
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good the damage done buton the capital value of the destroyed ` 
portion of the house, regarded from the letting point of view. The 
plaintiff called only one witness on the question of the cost of making 
good and weagree with the Judge in regarding his evidence as unreli- 
able and his figures extravagant and exorbitant. The plaintiff, who 
could have given the court enlightenment on-the proper amount of 
damages, deliberately refrained from furnishing figures of alleged 
enlargements, repairs and rebuilding to the original house and all 
that is known is that he spent Rs. 6,400 in the purchase of the 


_ house in 1917 and made additions to it. He produced no books and 


gave no details. He is apparently aggrieved at the amount of damages 
awarded to him but he should have produced evidence of his actual 
expenditure and reliable witnesses with fair figures to prove the cost 


‘of rebuilding. 


On the question as to liability we have already indicated our 
view as to incendiarism. We do not believe for one moment the 
evidence of Bhagwat Prasad who says he saw men of the defendants 
on the premises at 3 in the afternoon with a lamp or candle. 


The defendants set up a story that they had complained* that 
the students who lived on the upper floor used to throw cigarettes 
and fire on the balcony and that Chaturbhuj had asked them not 
to do so “ lest sparks should enter by the sky-lights ”. The defend- 
ants alleged that ventilation was given to the room by 3 square 
sky-lights placed over the doors. It is obvious from the photographs 
and plans that no such sky-lights ever existed. From ‘the evidence 
of Nathu Lal (p. 84) it is clear that the cotton once it was stored 
in the room was left to itself and all that happened was that a 
servant on the 2nd or 4th day would go and see it. By going to 
see it the witness explained that he went to the locked doors without 
the key and looked through to see if it was all right. It was only 
when a customer wanted to see bales that the room was opened 
and there was evidence showing that cotton had slumped so badly 
that there were no buyers. No evidence was given to show that 
the room was ever opened during the tremendous heat of April, 
May and June, or the rains of July. At page ‘130 of his Judgment 
the learned Subordinate Judge assumed, because it had been raining, 
that therefore it could not,be a case of spontaneous combustion. A 
great deal of argument in this Court was addressed to us on the 
negligence in leaving cotton on the ground floor of a residential 
house unwatched for months and in an unventilated room. The 
cotton must haye become’ bonedry by theend of June and in a 
condition in which it would eagerly absorb moisture during the 
rains and the pressure of one damp bale upon,another is exactly the 
very circumstance which gives rise to spontaneous combustion and 
which has to be guarded against by adequate ventilation, the moying 
to and fro of the bales, temperature tests and daily watchfulness. 


The plaintiffs were So set upon running the case of incendiarism 


\ 
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that they overlooked the importance of getting expert evidence on 
the liability of.cotton to self-ignition, but we are at liberty to, and 
do, disagree with the Judge that the fact of wet weather precludes 
the theory of spontaneous combustion. On the other hand, it 
‘indicates the likelihood of it. 


We think that the judgment, unsatisfactory as it is on the issues 
propounded, may yet be supported Py his ae at page 132, lines 
30 to 40. 

We confirm his sein on the sean that the fire which 
undoubtedly occurred would not have happened had the defendants 
exercised proper watchfulness and control over the cotton. They 
had the exclusive control and custody of the cotton and must be 
presumed to know the degree of care required by persons, !| who 
store cotton in India in bulk in unventilated rooms during the 
months of April, May, June and July. 


The principle of liability is set out ın the cases of Scott v. London’ 


Dock Co ('), Byrne v. Boadle (°) and The Indian Case of the River 
Steam Navigation Co. y. Choutmull Doogar (°). 


Now as regards the damages. The learned Subordinate Judge 
was, aS we have said, unable to accept the evidence of Janki Prasad— 
the plaintiff gave the-court no help. Mr. Prag Narain, who ex- 
pounded theories on the way—cotton burns when an incendiary has 
been at work—also gave expert evidence as to the price houses fetch 
in the locality based upon a rental calculation. We are of opinion 
* that if the plaintiff had disclosed his books and given the court a 
straightforward calculation of the total cost of the house at the date 
of the fire and also produced two or three reliable quantity surveyors 
and builders, he might have shown a greater loss than Rs. 12,800. 
However, he failed to do so, and we propose to leave the damages at 
the amount awarded by the learned Subordinate Judge. 


In view of the manner in which this case was conducted in the 


lower court we deprive the plaintiff of his costs in that court and 


whilst dismissing this appeal do so also without awarding any costgp 


to the plaintiff-respondent. 


Appeal dismissed.. 


(1) [1864] 34 L. J. Ex, 2) real a L. J. Ex, 13. 
(3) [1808] T L. R., 26 Cal., 
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SHEO DARSHAN SINGH (Opposite party) 
VETSUS 
BENI CHAUDHRI AND OTHERS (Applicants). * 


Mortgage—Suit for redempiion—Costs awarded by appellate court—Failure 
to deposit in time, effect of — When costs a charge on mortgaged property. 


Where, in a suit for redemption of a mortgage, the plaintiff 
was put in possession of the mortgaged property on payment of 
a certain sum fixed by the court of fitst instance but, meanwhile, 
the mortgagee having appealed, the appellate court varied the 
preliminary decree by directing the payment of a larger sum and 
also of certain costs and the mortgagor paid an additional sum 
but failed to deposit the costs, Ae/d, that the costs awarded by 
the appellate court was a charge on the mortgaged property and 
inasmuch as the plaintiff had failed to deposit the same in court 
within the specified time, he was not entitled to retain possession 


as against the mortgagees after the decree had been passed in 
appeal, 


Amina Bibi v. Ram Shankar Misra, I. L. R., 41 All, 493, 
followed.. 


APPEAL urder section 10'of the Letters Pctent, from a judg- 
ment of MR. JUSTICE DANIELS (differing from MR. JUSTICE 
MURERJI) confirming a decree of J. ALLSOP EsQ., District Judge 
of Ghazipur, who modified a dècree of BABU MADAN MOHAN 
SETH, Munsif of Ballia. 


MUKERJI, J.—The facts of this case briefly are these: —The 
original plaintiff, who is the appellant before this Court, vis., Sheodar- 
shan Singh, brought a suit for 1edemption in the court of the Munsif 
of Ballia. He obtained a decree on the 22nd of Apml, 1919 on condi- 
tion of payment of Rs. 1,747-8-6 for principal mortgage money and 
interest and Rg. 69-2-0 costs. In all he was declared entitled to obtain 


` possession of the property on payment of Rs. 1,816-r0-6. This sum 


` was deposited in court. The mortgagees, however, did not acquiesce 


, in this decree and appealed. In the meanwhile the final decree was 


prepared on the 26th of June, 1919 in accordance with the preliminary 
decree passed by the first court. ‘The plaintiff obtained delivery of 
possession on ihe rsth of July, xgr9. ‘The appellate court, by its 
decree dated the znd of December, t920, varied the decree of the court 
oi first instance and the main question to be decided in this appeal] 
is what is the true interpretation of that decree. 


The appellate court directed that a further sum ought to be paid 
to the defendants in the case and extended the time for payment up 
to the znd of March, rg21. Within this period®-it is common gound, 
a further sum of Rs. 175 was paid by*the plaintiff. ‘The question is 
whether he ought to have paid as-a condition precedent to his obtain- 
ing delivery of possession a further sum of Rs. 45°6-0. 

*4 P. A. No. 31 of 1928. 
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The defendants alleging that the total sum payable to them had 
not been paid within the tyme allowed by the court of appeal came to 
the cout asking for re-delivery of possession to them and they also 
asked for mesne profits. Possession has not so far been re-delivered 
to the mortgagees. But they have ‘heen awarded Rs. 800 as mesne 
profits for two years. ‘This period of two years is the period between 
the sth of July, 1919 the date of the delivery of possession and the 
1i8th of June, 1921 the date of the defendants’ application for 
restitution. 

” It is contended on behalf of the plaintiff-appellant who has 
appealed against the decree of the lower court directing him to pay 
mesne profits that he has 1eally complied with the terms of the decree, 
His contention is that the decree did not make the payment of extia 
costs, with which he was saddled, a condition precedent to redemption. 
In the case of Amina Bibi v. Ram Shankar Misra, [1919] 17 A. L. J. R., 
582; S.C: L L. R., 41 All, 473, two learned Judges of this Court 
discussed the question how fai the costs awarded by a court of appeal 
were a chaige on the property mortgaged. ‘The learned Judges, as I 
read those judgments, weie of opinion that ıt was open to the appel- 
late court either to pass a personal decree against the unsuccessful 
party orto make the costs payable out of the mortgaged property. 
The learned Judges thought that in cvely case it was a matter of 
interpretation what was intended by the appellate court. MR. JUSTICE 
PIGGOTT said in his separate judgment in the case (p.’s87 of 17 A. 
L. J.): ‘If these propositions of law are sound, the question.. .....> 
printed tesolves itself into one of the interpretation of the decree 
actually passed by the appellate court”. J am of the same opinion 
as those learned Judges. It is entirely a matter of interpretation of 
a decree as to whether the appellate court in a particular case made 
the costs payable out of the mortgaged property or by the mortgagor 
personally, a: 

Coming to the particular decree before us, we find that the appel- 
late court said that it was increasing the amount of the money payable 
to the mortgagécs by asum of Rs. 175. Then it said that a total 
sum of Rs. 1,ọ9r-r0-6 was payable by the plaintiff to the defendants 
on or before the znd of Match, 1921. After having said so much, the 
court went on to say that certain, costs were payable by one party to 
another, After making these statements the decree went on to say 
“If the plaintiff paid the ‘‘sum aforesaid ” within the znd of March, 
t921 etc., etc.’ Now the question is whether the decree meant that 
over and above the sum of Rs. 1,991-10-6 mentioned in a lump sum, 
the sums mentioned as cosis in the cause were also to be paid asa 
condition precedent to redemption. As I read the decree, it was not 
the intention of the court to make the costs as stated in the decree 
a charge on the property. My reasons are two-fold. In the beginning 
of the decree the court distinctly said that the amount payable to the 
mortgagees was being increased by a sum of Rs. 175. That was very 
definite. Then the coum fixed the amount payable by the mortgagees 
at a definite sum. Further, I am confirmed in my view trom this fact 
that the sum ‘of Rs. 1,991-10-6 already included the sum of Rs: 69-2-0 
costs awarded to the mortgagees against the mortgagor by the court 
of first instance. If we read the decree as awarding to the mortgagees 
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not only the sum of Rs. 1,99r 10-6 but also the amounts of costs 
mentioned therein, we are forced to the conclusion that the appellate 
court meant that the sum of Rs. 69-2-0 costs awarded by the court of 
first instance to the mortgagees was to be paid twice over. It is 
nobody’s contention that this ‘sum was to be paid twice over. All 
that is contended foi on behalf of the respondents is that after an 
adjustment of the costs a sum of Rs. 4s-6-o would stand decreed 
to the mortgagees on account of cost$ and this additional sum had 
to be paid. This may be true. But it does not follow that the 
sum of Rs. 45-6-o was a chaige on thes property. I am, therefore, 
forced to the conclusion that the appellate court’s decree meant this 
only and nothing more than this that redemption was to be had on 
payment of this sum, vfs., Rs. 1,991-10-6 if the said sum was paid 
within the 2nd of March, 1921. 


In this view the mortgagor was right in paying only the sum of 
Rs. 1,991-19-6 within the 2nd of March, 1921. 


The result of my view is that the mortgagees are entitled to mesne 
profits only for the period between the 1sth of July, 1919 and the znd 
of March, r921. It was during this period only that the mortgagor’s 
possession was unlawful and it was during this period that the mort- 
gagees should have continued in possession. 


I would, therefore, remand an issue to the appellate court to find 
out the amount of mesne profits for this period. 


DANIELS, J.—I greatly regret that Iam unable to.agree with the 
judgment just delivered. In my opinion the appellant has no case 
and his appeal should be dismissed. 


I would note at the outset that the point on which my learned 
brother would allow the appeal] in part was not originally taken by the 
appellant in argument at all. The appellant’s learned counsel stated 


' in answer to a question by the court that he was obliged to concede 


that the interest awarded by the decree was legally a charge on the 
mortgaged propetty. He contended that the appellant had been 
misled by the form in which the decree was passed and therefore 
mesne profits should not have been awarded against him. 


The decree was one under Order 34, rule 7. Under that decree 
the court is directed to take an account of what is due to the defend- 
ant for principal and interest on the moitgage and for his costs of 
the suit if awarded to him. The form of decree prescribed by the 
Code distinctly contemplates that the costs of the suit shall be a 
charge on the mortgaged property and shall be recoverable as such. 
The decree in this case stated the sum of Rs. 1,991-10-6 to be due up 
to 2nd March, 1921, then states the further sum which was due on 
account of costs and finally directs that if the aforesaid sum is not 
paid by a date three months in advance, the property was to be sold. 


The operative part of the decree clearly therefore directs that the 
property was to be sold unless the entire sum was paid into court. It 
is quite true, as has been pointed qut by the appellant, that some 
portion of the costs has been included“twice over, being included both 
in the sum of Rs. 1,99r and in the sum specified as being due on 
account of costs in addition to this. This clerical mistake, for it is 
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nothing more, does not in my mind affect the merits of the appeal, 
If anything it makes the case of the appellant worse, for if the decree 
be read literally and not in connection with the judgment, the deficiency 
in the amount deposited by him would be appreciably greater than it 
has been found by the court below to be. ; 


Even if it be possible to read the words “the aforesaid sum” as 
referring only to the sum of Rs. 1,991, that construction of the decree 
should be adopted which is in accordance with the law as laid down 
under Order 34, rule 7 and the universal practice of the courts in such 
cases which directs that the costs of the suit shall form part of the 
sum payable in order to effect redemption. (Even costs incurred 
after the decree can be recovered by the mortgagee at the time of 
redemption under Order 34, rule 10.) This was decided in a reasoned 
judgment in Dambar Singh v. Kalyan Singh, I. L. R., 40 All., 109, 
where it was held that though the order of the court merely directed 
the respondent to pay to the appellant a certain sum incurred oh 
account of costs, the effect of the decree was to make this sum 
legally recoverable from the mortgaged pioperty. It is suggested that 
this ruling has not been followed in Amina Bibi v. Ram Shanker Misra, 
I. L. R., 41 All., 473. I do not so read this case. The point in that 


case was not whether the amount could be recovered from the mortgaged’ 


property but whether the decree-holder had any remedy to recover the 
amount of costs as a personal liability from the decree-holder. The 
learned Judges held that in the case before them he had sucha remedy. 
They carefully guarded themselves from suggesting that the case of 
Dambar Singh v. Kalyan Singh,1.L. R., 40 All., 109, had been wrongly 
decided. MR. JUSTICE WALSH says in the course of his judgment : 


“The ordinary rule in equity is that a mortgagee is entitled to 
lecover against a mortgagor all the costs and expenses of maintaining 
or enforcing the security provided he acts reasonably and according to 
law, and further to add then to his security, that is to say, Ae is given 
both remedies, the personal remedy against the debtor and the remedy 
in sfecie against his security.” 

MR. JUSTICE PIGGOTT in his concurring judgment says: 


“ Ina suit ona mortgage no one denies that the plaintiff is 
entitled to add to his mortgage debt and to recover as against the 
mortgage security any costs to which he may be put in enforcing the 
said security............ As regards the costs incurred in prosecuting 
or defending an appeal against a preliminary decree for sale, I think 
some learned Judges of this Court have used language suggesting a doubt 
as to whether such costs are coveied at all by the provisions of Order 
34, Tule 10, above-mentioned, but I do not understand that the general 
principle as to the right of the mortgagee to claim to have these costs 
included in the final decree for sale against the property, where such 
final decree is sought and obtained after the decision of the appeal in 
which those costs were incurred, has been doubted”. 


He held that at the*same time the court had consistently held that 


it was in the discretion of an appellate court to award the costs also 
as a personal money decrece. 


The appellant, therefore, in my judgment „failed to deposit the full 
amount required by the decree and was therefore not entitled to recover 
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possession of the property. His attention was called on r3th May, 
1921 by the decree-holders to the fact that the sum paid in was insuth- 
cient but he did not up to the time when the suit was instituted, or 
indeed up to the present time, make any attempt to make good 
the deficiency. I would, therefore, dismiss the appeal with costs. 

BY THE COURT.—The result is that the appeal is dismissed with 
costs, 3 


Shiva Prasad Sinha (for Haribans Sahat), for the appellant. 


Uma Shankar Bajpai. for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—This case comes before us by reason of a differ- 
ence of opinion between the Judges who decided Second Appeal 
No. 1696 of 1922. 

The question is-one of the interpretation of a decree passed in 
a suit for redemption of a mortgage, and the facts may shortly be 
stated as follows :— f l 

Babu Sheo Darshan Singh brought a suit for redemption of a 
mortgage and obtained on the 22nd of April, 1919 a preliminary 
decree. The court found that the plaintiff had to pay for redemption 
a sum of Rs. 1,747-8-6 for principal and interest and Rs. 69-2-0 for 
costs, making a total of Rs. 1,816-10-6. 

The item for costs just referred to included only two-thirds of 
the costs incurred by the defendants-mortgagees. 

‘This sum was deposited by the plaintiff-mortgagor in court and 
on the 26th of June, 1919 a final decree under Order 34, rule 8 
was passed. On the 15thof July, 1919 the plaintiff was put in 
possession of the mortgaged property. 

Meanwhile the mortgagees appealed against the preliminary 
decree and on the 2nd of December, 1920 the appellate court varied 
the preliminary decree by directing the payment of a larger sum 
and also by giving direction for payment of certain costs. The time 
for payment was extended by the appellate decree to the 2nd of 
March, 1921. Before this latter date the plaintiff did deposit in 
court an extra sum of Rs. 175 making a total of Rs 1,991-10-6. 
There was however due from him under the appellate decree a 
further sum of Rs. 45-6-0 in respect of costs, and this sum he did 
not pay before the date in question. 


On the 18th of June, 1921 the mortgagees applied to the court 
and asked to be restored to possession of the mortgaged property, 
on the grounds that the decree of the appellate court had modified 
the decree of the court of first instance and that the full sum pay- 
able by the plaintiff mortgagor had not been deposited in court. 
The mortgagee also asked for mesne profits for the period covered 
by the plaintiff’s possession. The defendants got an order for 
re-delivery of possessioa and also got an order entitling them to 


. Rs. 800 as mesne profits for two years. The plaintiff then appealed 


~ 
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< on the ground that, he had in effect complied with the terms of the CIVI 


appellate decree and was not entitled to redeliver possession to the 1926 
mortgagees. In other words, his plea was that the payment of the 
above mentioned sum of Rs. 45-6-0, was not a condition precedent Seren a 
to his obtaining redemption and to his being entitled to retain SINGH 
possession of the mortgaged property. ea 
The question arose, therfore, whether this sum of Rs. 45-6-0, CHAUDHRI 
costs awarded in appeal, was a charge of the mortgaged property. |. ; 
Was this sum added to the mortgage money? The two learned sa 
Judges of this Court have differed in their opinion regarding this 
matter. It appears to us, however, that the view taken by MR. 
JusricE DANIELS is the correct view and that as a matter of law 
this sum of Rs. 4§-6-0 was a charge on the mortgaged property. It 
is true that in the decree of the appellate court there was some 
confusion regarding the order for costs. The appellate court was of 
opinion that the defendants-mortgagees were entitled to their full 
costs in the court of first instance, that 1s to say, toa sum over 
Rs. 100 and it made an order accordingly. It laid down that 
the plaintiff-mortgagor was liable to pay Rs. 1,991-10-6 by the 
the 2nd of March, 1921, and then went on to give further direction 
regarding costs Both sides admit that as framed the additional 
order regarding costs was erroneous in respect of the amount 
specified but there is no dispute whatevei that a sum of Rs. 45-6-0 
was payable by the mortgagor under the appellate court's decree. 
„The question, whether costs awarded in the manner just referred 
to were a charge on the mortgaged property, is one regarding which 
the law is well settled and in this connection we may refer to 
the statement of the law laid down in Ghose’s law of Mortgage in 
India, 4th Edition, Volume 1, page 619. Speaking of redemption 
the learned author says: “But the costs of the action will, asa 
rule, be only added to the amount of the security ; and the mortgagor 
will be made personally liable for them only, in very exceptional 
cases of misconduct” The learned author goes on to say that it 
is certainly competent to the Court in the exercise of its discretion 
to award the costs personally against the mortgagor but where the 
terms of the decree are ambiguous, it ought not to be construed in 
such a manner asto enable the mortgagee to realise his costs 
personally from the mortgagor. The law has been laid down in the 
same sense ina case in this Court, Amina Bibi v. Ram Shanker 
Misra (*). We think, therefore, that the interpretation put upon 
this decree by MR JUSTICE DANIELS was a correct one and in 
accordance with the law as explained above. It follows, therefore, 
that the mortgagor, having failed to make a deposit in court of the 
full sum charged uponethe property, was not entitled to retain pos- 
session as against the mortgagees after the decree had been passed 
in appeal. We approve of the view taken by MR. JUSTICE DANIELS 
and dismiss this appeal with costs. 


° (1) PLL Ry 4i All, 473. 








Appeal dismissed. 
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RAM SAHAI (Applicant) 
dersus 
MADAN LAL, KANHAIYA LAL AND OTHERS 
i (Opposite parties) * 


Civil Procedure Code, aon ITr5— Application under Order 21, rule I6, 


for execution of Recre by mortgagee of a decree—Rejeclion o f— Follow- 
ing an authority having no application—Failure to exercise jurisdiction 
— When revision lics. - 


Where a morigagee of a decree applied for execution under 
Order 21, rule 16 and the lower court considering itself bound by 
a ruling of the Allahabad High Court, ( Mazhar Husain v. 
Musammat Amtul B1bi, 66 In. Cas., 679) which had no reference to 
the facts of the case before it, rejected the application on the 
ground that the applicant was not such an assignee as is con- 
templated under the terms of the rule, eld, that the lower court 
had failed to exercise a jurisdictionrested in it by not exercising 
its own judgment and therefore the case should be icmitted to 
it for disposal of the application upon the merits. 


It is wrong to say that Order 21, rule 16 does not apply to an 
assignment by mortgage or to any transfer which has the éffect 
ol conferring upon the transferee or assignee a merely fractional 
interest in a decree. (ger WALSH, J.) 


Kishore Chand Bhakat v. Gisborne & Co., 1. 1. R., 1 Cal., 
341, and ÆEndoori Venkataramaniak v. Venkatachainulu, I. L. R., 
33 Mad., 80, followed. 


Where on the subject-matter there 1s a current of authorities 
one way in other High Courts and a current of authorities the 
other way in the High Court to which he is subordinate, a 
Subordinate ‘Judge cannot be said to have gone outside his 
jurisdiction, or to have exercised it irregularly, in following the 
decisions of his own High Court by which he is bound when 
they are in fart materia, but if he has a doubt about the decision 
of his High Court he might refer the matter to the ‘decision of 
the High Court. Ved Ram v, Sunder Singh; 21 A. L? J. R., 313, 
followed. ee 


CIVIL REVISION from an order of PANDIT VISHNU! RAM 


MEHTA, Subordinate Judge of Cawnpore. 


Kailas Nath Katju and Shambhu Nath Seth, for the applicant. 
Peary Lal Banerji, for the opposite parties. «`, 

The following judgments were delivered :— 

WALSH, J.—We have come to the cowclusion that this case 


must go back. We make it quite’ glear that we are interfering 
under section 115 of the Civil Procedure Code on the ground that 
_the learned Judge has not exercised the jurisdiction vested in him 


**Civ. Rev. No. 96 of 1925. 


i e 
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in hearing this application on the merits, but we desire to point out 
that so far as the application of section 115 to this case is concerned, 
the members of the court do not take precisely the same view, and 
the decision on which we have arfived is based on the peculiar, 
circumstances of this case and cannot be regarded åsa guide in 
any other. 


The facts are sitnple. The present‘applicant before us, on the 
1th December, 1924, applied to the execution court ina suit to 
which he was not a party alleging that having experienced great 
difficulty in recovering from one Kanhaiya Lala sum due to him 
of Rs. 9,400. odd he had taken from the said Kanhaiya Lal a mort- 
gage or security bond on the 15th November, 1924 which bond 
hypothecated a decree which Kanhaiya Lal had obtained in suit 
No. 251 of 1923, and he sought by his application after due notice 
issued to the parties concerned, “ to be brought upon the array of 
decree-holders””, to use his exact language, and to enforce against 
the judgment-debtor the right which he, the applicant, had under 
his mortgage through Kanhaiya Lal the decree-holder. The learned 
Judge rejected this application on the’ground that Order 21, rule 16 
did not apply. That question has resulted in a very interesting 
discussion of law before us. The respondent in support of the 
order of the court below referred us to various other matters which 
according to his view affected the application in such a way as to 
show that it ought to fail. Unfortunately these matters are not 
clearly before us on the record. It would be obviously wrong for 
us to anticipate any decision upon the merits with an inadequate 
supply of the relevant material. If he is right, the learned Judge 
will no doubt give effect to this view when he considers the matter 
on the merits One point suggested is that there is nothing against 
which the decree can now be enforced by the applicant and that there 
is Some previous order binding upon the applicant: If that were SO, 
the learned Judge will, in dealing with the merits, no doubt apply 
the well established principle that previous decisions in the same 
matter are binding upon the parties. All we can say is that we 
are prohibited from expressing any opinion one way or another 
upon these questions from the lack of the necessary materials and 
when the Judge finally decides this case upon the merits, all such 
questions can be- raised in any appeal which the law allows to be 
brought from his decision. If the objector had a complete answer 
upon the merits, it was superfluous for him to raise a preliminary 
objection to the hearing, although we know that that is an unfortu- 
nate practice frequently adopted in the lower courts. The learned 
Judge might have dealt with the matter upon the merits and if 
he were satisfied that there was nothing upon which the applicant, 
on the present application, could succeed, he could have dismissed 
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the application oif the merits and said if he entertained doubts, that 
he entertained doubt as to whether he .ought to have listened to it ` 
at all He did not however do that. He denied the right of the 
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applicant tobe heard on the merits. On that point we disagree 


‘with him and therefore on the merits it must go back, it bemg 


clearly understood that nothing that we say, or decide in this matter, 
can affect the, merits in any waf when they are inquired into in the 
lower court. 


In arriving ‘at a decision rejectinge the application the learned 
Judge based himself upon a reported decision of this High Court, 
namely, Maskar Husain v. Musammat Amtul Bibi ('). The case 
is a recent one having been decided in 1922. As a matter of fact, 
according to the provisions of section 3 of the Indian Law Reports — 
Act of 1875, the learned Judge was not bound to look at the report 
at all. Itisagreat pity that the courts below do not pay more 
attention to this provision which 1s in a large measure a dead letter. 
This case is a good illustration of the danger of accepting reports 
of cases so reported. Unfortunately there is great deal of inferior 
reporting in India. Some of the private reports do not receive any 
editing at all, or little editing worthy of the name, ana the legal 
implications arising from the cases which they report are not con- 
sidered. A judgment is seized upon from the record like a sort of 
treasure trove and reproduced in a kind of glass case in the weekly 
issue of the report in question. In the particular case, by which 
the learned Judge was guided, the judgment of the High ‘Court 
takes the trouble to say that the facts of the case are clearly stated 


„in the order of the court below. In spite of this hint to those who 


might desire in future to consult the judgment, the report contains 
no reference or quotation, either from the order of the court below, 
ot from the judgment to which the High Court referred. ` We do 
not doubt that a decision of this Court unreported may be cited to 
a lower court if the record is in the lower court, or is brought to 
the lower court, to enable the lower court to advise itself by what 
had been done ina previous unrecorded case by the High Court, 
but that is not the same thing as the production of an emasculated 
report in a private issue, because in such a case the Jower court has 
the advantage of ascertaining for itself what the facts really were. 
We find, on looking at the original record of the case reported in 
Indian Cases that, as a matter of fact, the applicant in that case 
was the holder of a decree which he had obtained upon his assign- 
ment or mortgage, and that therefore the original assignment under 
which he claimed to apply under Order 21, rule 16 had become 
merged in a decree. There is nothing in the judgment of the High 
Court to show that that particular aspect of the matter influenced 
their judgment. On the other hand, there is nothing to show that 
it did not. A careful study of this decided case by the learned 
Judge in the court below, which of cpurse he had no opportunity of 
making, would have shown that it dealt with an entirely different 
set of circumstances from the case with which he was dealing and 


š (1) 66 In. Cas.,679. : 
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that it did not apply. The result is that he has either denied him- 
self jurisdiction in rejecting the application by following an authority. 
which had no application, or he has irregularly exercised his juris- 


diction so as to defeat the claim, if there is one, of the applicant, 


by applying a decided case which had no application. It would be 
agreat misfortune if the High Court in a simple matter of a 
miscarriage of recognised legal procedure, should be unable to in- 
terfere and we are agreed that whichever branch of the section 115 
is looked at, the section applies to this case. 


The decision in Mashar Husain v. Musammat Amiul Bibi (*), 
to which I have referred, undoubtedly contains dicta which go far 
beyond the particular matter disposed of, and which raise very se- 
rious questions of practice under this rule, and, although I recognise 
that what I am going to say is mere obiter, nonetheless it seems to 
me difficult to regard this case as an authority, mainly for the 
reasons that, firstly, the case was clearly not argued very seriously 
before this High Court, secondly, because there are expressions in 
the rule to which I will refer in a moment which seem to me to 
raise serious doubts as to the correctness of the dicta, and, thirdly, 
because the decision is a recent decision contrary to the current of 
decisions in the Calcutta High Court and in the Madras High 
Court, which are the only High Courts, so far as we know, in which 
this matter has been considered, except that the CHIEF JUSTICE-of 
the Punjab in another case has cited these authorities without 
expressing any doubt as to their soundness, and these cases were not 
cited before the Allahabad High Court. 


Order 21, rule 16 provides as follows :— 


“ Whether a decree is transferred by assignment in writing or 
by operalion of law, the transferee may apply for execution of 
the decree to the court which passed it and the decree may be 
executed in the same manner and subject to the same conditions 
as if the application were made by such decree-holder’’. 


I have intentionally omitted the alternative which occurs 
at the commencement of this rule. An argument was address- 
ed to us contending that what was meant by the rule was 
the whole interest of the decree-holder, and the words “the 
interest of any decree-holder ” were relied upon. Those words haye 
no application to the case before us. The phrase in which the term 
“ the interest of any decree-holder” occurs is an alternative toa 
decree. The rule therefore running “ whether a decree or if a 
decree has been passed jointly in favour of two or more persons, the 
interest of any decree-holder ” clearly showing that the rule con- 
templates at any rate ia the case of a joint decree, the transfer, by 
assignment or by operation of Jaw, of the interest of any of the joint 
decree-holders, not covering therefore the whole interest in the 
decision. ; ii 

(1) 66 In. Cas., 679. 
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Regarded by itself independently of any authority, it seems to 
me that this provision is quite clear and the first duty of a court 
is to interpret the words as it finds them, unless, in a case of doubt 
or difficulty, it desires to seeks guidance from previous interpreta- 
tions. Iam unable to understand how it can be suggested that 
the transfer by a mortgage or hypothecation bond of a decree’ is 
not a transfer by assignment in writing. I can find nothing in the 
general law prohibiting me from putting that interpretation upon the 
language and nothing in the Code inconsistent with the right of a 
mortgagee of a decree to apply under this rule. 


With regard to the argument based upon the contention that 
the rule applies only to the whole of an interest ina decree and 
not toa fractional part, I can only say that if that were the true 
view, it seems to me impossible to give effect to the words “ opera- 
tion of law”. The transfer contemplated is not merely by an 
assigninent of writing, but by operation of law also. These words 
are invariably used with reference to insolvency, or death, when by 
operation of law the whole interest, or the part interest in a decree, 
vests in the official receiver in insolvency, or in a legal represen- 
tative by reason of death, and if the contrary view were correct the 
result would be, for example, that if a Mohammadan died intestate 
leaving a widow and children, all of whom by operation of law became 
entitled to a fractional interest in any decrees which he held, and 
it might happen that the only estate he had were unenforced 
decrees, they would be unable to enforce their rights against the 
judgment-debtors, under this rule. That seems to me an embarass 
ing result and one calculated to defeat the rights of so many 
persons that I cannot contemplate the possibility of such a result ` 
having been intended. I asked the learned advocate supporting this 
order: ‘‘ Assuming that a mortgagee ora transferee either by 
assignment or by operation of law hada right to have his appli- 
cation considered by the court, under what rule he could apply if 
it was not under this Order 21, rule 16?” and to that question I 
received no answer and I am satisfied that no answer can be given. 

I, therefore, take the view that it is wrong to say that this rule 
does not apply toan assignment by mortgage or to any transfer 
which has the effect of conferring upon the transferee or assignee a 
merely fractional interest in a decree and I am confirmed in this 
view by the fact, as I have already stated, that in Calcutta and 
Madras this question has been settled for nearly thirty years. I 
merely refer to Kishore Chand Bhakat v. Gisborne & Co. (*) and 
Endoori Venkalaramaniah v. Venkatachainulu (°). These cases, 
I think, rightly draw attention to the fact that there is no prohibi 
tion in the Code to which reference can be made making such an 
application as this, one which has no legal foundation, and in both 
cases the Judges were careful to point out that it was for the exe 


g 
(1) I. L. R., 17 Cal., 341. (2) I. L. R., 33 Mad., 80. 
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cution court below to consider with all the parties before it the 
respective rights of each. These are the two cases to which the 
CHIEF JUSTICE of the Punjab referred in Mokham Chand v. Ganga 
Ram (*) without suggesting, althoagh he was deciding against the 
applicant, that there was any doubt as to the soundness of the 
decisions. ; 

The case that has troubled us perhaps more than anything else 
in the able arguments addressed to us is the decision of a Full 
Bench in Yad Ram v. Suuder Singh (°) to which I happen to 


have been a party, although I dissented from the decision because’ 


I was satisfied that the law had been wrongly applied and that 
there had been a miscarriage of justice, but I desire faithfully to 
follow that decision which took the view that where on the subject- 
matter there is a current of authorities one way in other High 
Courts and a current of authorities the other way in the High Court 
to which he is subordinate, a Subordinate Judge cannot be said to 
have gone outside his jurisdiction, or to have exercised it irregularly, 
in following the decision of his own High Court by which he is 
undoubtedly bound when they are in part materia. MR. JUSTICE 
PIGGOTT and myself pointed out that if the Subordinate Judge 
had a doubt about the decision of his own High Court, having 
regard to other decisions, or other views by which he was equally 
impressed, he might resort to a well-known provision of the Code, 
Order 46, rule 1, and refer the matter to the decision of the High 
Court. When so referred, it is open to this High Court, if it 
considers that the decision otherwise binding upon the subordinate 
courts requires reconsideration, to refer the matter to a Full Bench 
and I pointed out in my judgment that a Subordinate Judge need 
not be too timorous about stating it if he really entertains doubt, 
and states it for the purpose of having it removed not merely for 
the case in question but for the benefit of litigants in general 
and the guidance of the lower courts. 


We do not think that the case before us is on all fours with that 
Full Bench decision so as to prohibit us from remitting this matter 
to the lower court. We think this is clearly a case in which it is 
our duty to remit it to the lower court to be dealt with on the merits. 
I have already pointed out that what I have said with regard to the 
interpretation of Order 21, rule 16 is merely obiter. If the learned 
Judge should ultimately be of opinion that the applicant has a right 
upon the merits and he is prepared to enforce such right by an 
order, he should pass such order, but if he should still entertain 
doubts, having regard to the dicta to which we have referred in the 
report in Indian Casesand to the foregoing expression of opinion 
about the real interpretation. of this rule, he should exercise the 
powers conferred upon him by the Code under Order 46, rule | 
but we would implore him before he takes any step of that kind tc 

(1) 39 In. Cas., 654. (2) [t923] 21 A.L J. R, 313. 
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deal with the position, the facts, and the merits and to come to a 
final ‘decision upon the merits as though the matter were properly 
before him, and if he does this, whatever the view of law taken in` 
any subsequent proceedings thay be, the court ultimately disposing 
of the matter will not be embarassed, as we have been, from coming 
to a final decision. 


DALAL, J.—I agree with the order of remand passed by my 
learned brother and shall state my reasons. The revisional jurisdic- 
tion of this Court has been confined within narrow limits by various 
revisional Bench and Full Bench decisions and whatever one’s private 
opinion may be, those decisions have to be followed for the sake 
of consistency. 


In the present case I shall only deal with the question whether 
a revision lies in the present case or not. The mortgagee of a 
decree applied for execution under Order 21, rule 16 and the lower 
court held that the applicant was not such an assignee as is con- 
templated under the terms of that rule and dismissed the applica- 
tion. If this opinion had been reached by the -learned Subordinate 
Judge on reasons of his own, I would have held that no revision 
application lay to this Court. The appellant’s learned counsel, Dr. 
Katju, argued that the lower court had failed to exercise a jurisdic- 
tion vested in ittbecause it “had dismissed the application of the 
mortgagee and so revision would lie under section 115 (4) of the 
Civil Procedure Code. In my opinion such an argument is 
untenable. Jurisdiction in that case would depend only on the 
result; if an application is granted, it may be argued that the lower 
court exercised the jurisdiction not vested in it and if it is 
refused, it may be argued that it failed to exercise a jurisdiction 
which was vested in it. In both cases, in my opinion, the court 
would have exercised jurisdiction and there would be neither 
illegality nor material irregularity even if the court went wrong in 
applying any particular provision of law to the matter before it. 


In ,the present case, however, the lower court did not exercise its 
own judgment but felt itself bound by a ruling of this Court. If 
the ruling had been applicable I would have held that the present 
application could not be entertained by this Court. A subordinate 
court is bound to follow a decision of a Bench of this Court, see 
Palin Lal vy. Msi. Parbati Kunwar (t), and in doing sọ it would be 
exercising jurisdiction rightly and not irregularly per PIGGOTT, J., 
in Yad Ram v. Sunder Singh (*). The case quoted by the lower 
court is reported in Mashar Husain v. Msi. Amtul Bibi (°). The 
facts of that case were entirely different. The question there was 


whether a decree-holder who had obtained a decree for sale of an- ` 


other decree could be considered aneassignee from the decree-holder 
of the second decree. The appellant in that casee had obtained a 


(1) [1915] 13 A. L. J, Ro 722. (2) [1923] 21 A. L, J. R., 313. 
(3) 66 In. Cas., 679. 
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decree for the sale of a decree mortgaged to him and instead of 
pucting the second decree to sale he applied to be substituted in 
place of the decree-holder. His proper remedy was to put the 
decree in favour of the judgment-debtor to sale and only in the case 
of his purchasing that decree he would become an assignee of that 
decree. The mortgage in his favour had merged in the decree and 
he was no longer the mortgagee of the decree. The learned Judges 
held that up to the date of the delivery of that judgment the decree 
had not been transferred to anybody by assignment in writing. That 
was correct because the decree had not been put up for sale in 
execution of the decree in‘ favour of the appellant. Then occurs 
a cryptic sentence: “There is considerable distinction be- 
tween the transfer of rights as a decree-holder by mortgage and a 
transfer by assignment in writing or by operation of law of the 
decree itself”. This sentence has no relation whatsoever with the 
facts of the case before the learned Judges and I am of opinion that 
there has been a slip in dictating the judgment and the word “by ” 
is really a slip for “under” or “on foot of”. The learned Judges 
in my opinion desired to draw a distinction between the rights of a 
decree-holder. on foot of or under a mortgage and the rights of a 
transferee by assignment in writing. Such a distinction does obviously 
exist; but that distinction is not one in favour of holding that a mort- 
gagee of a decree is not an assignee thereof under Order 21, rule 16. 


“ The lower court wrongly considered itself bound by a Bench 
ruling of this Court, which has no reference to the.facts of the case 
before it, and in doing so failed to exercise its own judgment and by 
such failure failed to exercise a jurisdiction vested in it. This is 
the ground on which I agree in the order proposed. 


BY THE CouRT.—The order of the Court is that the case be 
remitted to the lower court to dispose of the application upon the 
merits. Costs of this Court as well as of the court below will abide 
the result. 


C 


GIRDHARI LAL (Judgment-debtor) 
VEFSUS 
RAM CHARAN LAL (Decree-holder) .* 


Execution of decree—Limitation—LExecution proceedings, previously struck 
off, reinstaled— When decree not time-barred— Order reviving or restoring 
execution proceedings, when not passed without jurisdiction. 

In execution of a deciee certain ancestral property was 
ordered to be solé by the Collector under section 68 of the Civil 
Procedure Code. On tke date fixed for sale there were no 
bidders and the decree-holder being not present to ask for 
further action, the Collector sent the papeis back to the Court 

* E, S. A. No. 209 of 1925. 
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which had directed the sale and the execution proceedings were 
struck off for default. On an application, explaining his absence, 
the decree-holder obtained an order for thereturn of the papers 
to the Collector for proceeding with the sale. While the re-started 
sale proceedings were pending, objections filed by one of the 
judgment-debtors to the effect that the order reinstating the 
sale proceeding was irregular and the decree had become 
timebarred, were disallowed and the order overruling these 
objections was upheld on appeal. Later on another judg- 
ment-debtor filed objections to the same effect and contended 
tnat the order reinstating the execution proceeding was passed . 
without notice to him ani without Jurisdiction Aé/d, that the, 
Court executing the decree had power to revive the previous 
execulion proceeding which had been dismissed for no fault of 
the decree-holder’and without his knowledge and the order revi- 
ving or 1estoring the execution proceeding was not passed without 
jurisdiction. Even if it was irregular, that irregularity was cured 
by the fact that it remained unchallenged for so long a time and 
the decree was not barred by time. 


Rahim Ali Khan vy. Phul Chand, I. L. R., 18 All., 482 and 
Ram Sarup. v. Dasrath Tiwari, I, L. R., 33 All., 517, followed. 


EXECUTION SECOND APPEAL from a decree of MAULVI FARID 
UDDIN AHMAD KHAN, Additional Subordinate Judge of Mainpuri, 


confirming a decree of BABU LAKSHMAN PRASAD, Munsif. >." l 


Peary Lal Banerji, for the appellant. IM 
Narain Prasad Asthana, for the respondent. 
The judgment of the Court was delivered by 


KANHAIYA LAL, J.—This appeal arises out of an execution pro- 
ceeding and the sole question for consideration is whether the 
application is barred by limitation. It appears that a decree was 
obtained by Ram Charan against Girdhari Lal, the predecessor of 
the present appellant, and certain other persons on the 30th of July, 
1910. ‘The last application for execution was made on the 30th of 
July, 1921 ; and in execution of that decree certain ancestral pro- 
perty was ordered to be sold. The proceedings connected with the 
sale were transferred to the Collector under section 68 of the Code 
of Civil Procedure. The Collector fixed a date for holding the sale 
but on that date there was no bidder ; and as the decree-holder was 
not present at the time to ask for further action, he sent the- 
papers back to the court which had directed the sale. The papers 
reached the court on the 24th February, 1923 and it passed an 
order on the same day striking out the execution proceeding for 
default. 


On the 26th of February, 1923 the decree-holder made an appli- 
cation stating that he was present on the date the auction was held 
and had just gone outside for a short ‘time when the sale officer . 
passed an order returning the papers. He prayed that the papers 


„~ 
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may be sent back to the Collector for proceeding with the sale. 
The court thereupon passed an order in terms of the application 
directing further proceedings in connection with the sale. While 
the sale proceedings re-started by tlt Collector were pending, an 
objection was filed by Musammat Parbati, one of the judg ment- 
debtors that the order reinstating the proceedings was irregular, 
and that the decree was really"barred by time. That objection was 
unsuccessful ; and it was held by the court, which had passed that 
decree and before which the execution proceeding was pending, that 
it had power to revive the previous execution proceeding which had 
been dismissed for no default of the decree-holder and without his 
knowledge ; and that order was afterwards upheld on appeal. Gir- 
dhari Lal, another judgment-debtor, then intervened and filed the 
objection which has given rise to the present appeal, urging that the 
application for execution was barred by time and that the order of 
the court sending the papers again to the Collector after the Collec- 
tor had returned them was contrary to Jaw. The courts below 
have disallowed that objection, relying on the decisions in Rakin 
Alt Khan v. Phul Chand C) and Ram Sarup v. Dasrath Tiwari (°). 
The view taken in these cases was that where an application for 
execution had been made within the period of limitation and granted, 
thatis, execution had been ordered in accordance with the prayer 
of the decree-holder, the right of the decree-holder to obtain execu- 
tionwill not necessarily be defeated, if, by reason of objections on 
the part of .the judgment-debtor or action taken by the court or 
other cause, for which the decree-holder was not responsible, the 
final completion of the proceedings in execution initiated by the 
application could not have been obtained within the period provided 
by law ; and that further applications of the decree-holder to the 
court executing the decree to go on from the point where the execu- 
tion proceedings had been arrested and -to complete the execution of 
his decree would be regarded as applications merely ancillary to the 
substantve application and no question of limitation under section 


230 of the old Code of Civil Procedure would, in those circum- ` 


stances, arise. 


It is urged on behalf of the judgment-debtor that if the order 
of 26th of February, 1923 was passed under Order 47, rule 1 of the 
Code of Civil Procedure, it was without jurisdiction, as no notice 
had been issued to the judgment-debtor before that order was passed. 
` It is further urged that Order 9, rule 13 was inapplicable to an 
execution proceeding and Lhe court was not competent to set aside 
its previous order of the 24th of February, 1923 behind the back 
of the judgment-debtor. The application made by the decrec-holder 
did not recite the provisions under which it was made. It was 
either an application for review finder Order 47, rule 1 of the Civil 
Procedure Code or an application to the court to rectify its previous 
(1) I. L. R., 18 All., 4829 
(2) I L. Rẹ, 33 All, 517. 
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order and to revive the proceedings under section 151 of the Civil 
Procedure Code. When the order of the 24th February, 1923 was 


passed, no notice appears to have been given to the decree-holder - 


of the report which had been: received from the sale officer; and 
no opportunity was granted to him to take further proceedings in 
the case. Even the sale officer had omitted to grant time to the 
decree-holder to take further proceedings in the matter. The decree 
holder was not responsible, if there was no bidder present at the 
time of the atiction, much less could he have been responsible for 


the alleged default if no notice had been given to him by the court, 


before which the execution proceeding was pending, of the papers 
haying been received back nor opportunity to take further steps in 
execution of his decree. The order was passed ex , farie as soon as 
the report of the sale officer was received ; and it was open to the 
court, which passed that order, when the omission was ‘brought to 
its notice, to set aside its order and to restore or revive the proceed- 
ing under section 151 of the Code of Civil Procedure. If it purported 
to act under Order 47, rule r of the Code of Civil Procedure, it 
was incumbent on it to give notice of the application filed by the 
decree-holder to the opposite party ; but after the order was passed, 
no steps appear to have been taken so long by any of the judgment- 
debtors to challenge the propriety of that order. The first objection 
was filed by Musammat Parbati on the gth of July, 1923, that is, 
about five months after that order was passed, and the last by 
Girdhari Lal, on the roth of May, 1924, that is, about’ fifteen months 
the date of that order. No appeal or- application in 
revision waŝ filed to’ challenge the legality of that order; and it 
is too late for the judgment-debtor now to question its propriety. 
The judgment-debtor is obviously seeking by means of this petition 
to gain time. He and his co-judgment-debtors have succeeded in 
getting the sale put off from time to time and they have succeeded 
in that object this time again; and as the courts below have pointed 
out, his objection is frivolous and has no force. The order reviving 
or restoring the execution proceeding was not passed without juriš- 
diction; and even it was irregular that irregularity was cured by 
the fact that it remained unchallenged so long and the decree is not 
barred by time. 


It is urged that the judgment-debtor appellant had no” notice 
of that order, but as the sale proceeding went on before the sale 
officer for over fifteen months after that order was passed, he could 
hardly have remained ignorant of it. 

The appeal fails and is dismissed with costs. 
Appeal dismissed. 
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GANGA SAHAI AND ANOTHER (Objectors) PRIR 
VETSUS 1925 
MUKARRAM ALI KHAN (Opposite party) * July, 7 


Provincial Insolvency Act (V of 1920), section 27— Respondent adjudicated SULAIM AN, J. 
wnsolvent under—Lsst of scheduled creditors prepared—Debls challenged Boys, J 
subsequently by insolvent—Application under section 38—Readiness to . 
pay actual amount after enguiry—Conmissioner appointed by District 
Judge— Jurisdiction, question of— Certain debt expunged—Annulment 
order passed subsequently under section 35—Assumption justified that 
enguiry held under section 50, sub-cl. 2—Appeal, when lies. 


Respondent was on his own petition adjudicated an insolvent 
under section 27 of the Provincial Insolyency Act (V of 1920), 
on 11-31-17 and a laige number of creditors including GS (appel- 
lant) were entered in the schedule of creditors. Subsequently, 
respondent having succeeded to the large estate of his father 
who died- in 1922, he applied under section 38 of Act No. V of 
1920 expressing his wiilingness to pay to his creditors the actual 
amounts which, after enquiry, they might be found to have 
advanced to him together with interest at a rate which the cout 

.~ “might consider reasonable. The District Judge, without passing 
‘ > any formal order as to whether he approved of the proposal or 
not, at once appointed a Commissioner to go into the question of 
accounts: of thé creditors. On receipt of the Commissioner’s 
report, all the creditors were invited to file objections. Appel- 
lant took objection in vague terms to the application of the sr fs 
insolvent but there was no precise objection taken to the jurisdic- 
tion of the Judge to hear under section 38 such a proposal as liad 
been made. On 30-7-23 the Judge passed an order in conformity 
with the Commissioner’s report, disallowing an item of Rs. 11,330 
to the appellant. Later on, the Judge passed an order of 
annulment under section 35. Creditor GS having appealed from 
the order expunging one of his claims without obtaining leave ` 
to do so, held: 


(1) that even under, the terms of section 38 the Judge had | 
power to enquire into the proposal of the insolvent and if he found 
that any of the debts were not proved, to-finally approve the 
proposal including the expunging of those debts ; 


(2) that it should be assumed that the proposal of the insolvent 
to pay all his just debts together with interest at a reasonable 
rate was approved of by the Judge and that though the Judge 
omitted to pass any order under section 39, he proceeded to enquire 

. into the validity of the debts under section 50, sub-cl, 2; 

{n re Bond, I. R., 17 Ch. Div., 447, referred to. 

(3) that GS was entitled to prefer the present appeal and in 
doing so he, was not attacking the general approval of the scheme 
or the order of annulment under section 39; 

* F. A. F. O. No. 169 of 1683. 
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(4) that an Insolvency Court cannot award interest at a rate 
higher than six per cent. after the date of the order of adjudi- 
cation, - , 

FIRST APPEAL from antorder of the District Judge of 
Aligarh. 

Surendro Nath Sen and Uma Shanker Bajpai, for the appel- 
lants. 


Iqbal Ahmad and Kailas Nath Katju, for the respondent. 
The following judgments were delivered :— 


SULAIMAN, J.—This is a creditor's appeal from an order, dated 
the 30th July, 1923, passed in an insolvency proceeding, which is 
the subject of much controversy. The respondent was adjudicated 
an insolvent on the 16th February, 1917, anda large number of 
creditors were entered as schedule creditors. On the 19th April, 
1922, the insolvent putin an application, purporting to be under 
section 38 of Act No. V of 1920, stating that the major part’of the 
debts alleged to be due to the creditors were fictitious and were not 
really due. He expressed his readiness to pay the amounts actually 
due to the creditors in full, together with interest at a rate which 
the court might consider reasonable. There was also a suggestion 
in paragraph 4 of the application that the court had full power to 
hold an enquiry into the true accounts of: the debts and to correct 
the schedule accordingly. The learned Judge, without passing any 
formal order as to whether he approved of the proposal or not, at 
once appointed a commissioner to go into the question of accounts 
of the creditors. When the report of the commissioner was re- 
ceived, objections were invited from the creditors and the insolvent, 
and they have been disposed of by the order under appeal. 


Iam bound to say that the procedure adopted by the learned 
Judge was not in strict accordance with the provisions of the Act. 
The insolvent, so long as his insolvency lasted, could not be allowed 
to challenge the correctness of the debts entered in the schedule 
and, therefore, his application, so far as it purported to dispute the 
correctness of those debts and amounted to a request to the court 
to enquire into the accounts of the creditors, could not properly be 
a proposal or a composition within the meaning of section 38. On 
the other hand, his offer to pay all his just debts in full together 
with interest only at a reasonable rate, and not at the contractual 
rates, could very well be called a proposal. In my judgment the 
proposal contemplated by section 38 is a general proposal to satisfy 
the debts of the whole body of creditors, and not merely disputing 
the validity of the debts of particular creditor. 


Ifa majority in number and #ths in value of all the creditors, 
whose debts were proved, resolve to accept the proposal, it is deemed 
to be duly accepted. If they do not, then, unless the proposal con- 
travenes the provisions of sub-sections 4, 5 or 6, the Court hag 
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power to approve of it. Ifthe court approves the proposal, then 
under section 39 ils terms ought to be embodied in an order of the 
court which should frame a schedule and annul the adjudication. 
After the adjudication has been ahnulicd on the ground that the 
proposal has been accepted, the insolvent is at liberty to apply 
under section 50, sub-clause 2, to the court to hold an enquiry and 
expunge an entry or reduce the amount of a scheduled debt. The 
scheme of the Act seems to be that an insolvent, after his adjudication, 
when the property vests in the Court or the Receiver, has no ocus 
stands to challenge the validity of the debts entered in the schedule. 
If he were allowed to do so, he may be harassing his creditors, who 
cannot recover the costs incurred by them because they cannot 
prove debts incurred after the date of adjudication. On the other 
hand, when the insolvency has been annulled after the approval of 
a proposal or composition, and the time has arrived for actual pay- 
ment of the debts of the debtor, he is given the right to challenge 
the correctness of the claims of his creditors. The property, which 
passes to him or to a trustee on annulment, does not pass free from 
all debts. It remains liable to debts which have not been præed 
or cannot be proved. Thus, costs incurred by creditors in meeting 
the objections of the debtor could be properly recoverable from’ the 
property of the ‘debtor which still exists. Further, as the debtor 
has had no opportunity to challenge the accuracy of the claims of 
his creditors, he is allowed to do so now, before they can follow the 
property in his hands., Messrs. Diwan Chand and Jai Gopal Seth 
in their commentaries on the Bankruptcy and Insolvency Laws (rst 
edition, pp. 459 (c), paragraph 442) have stated that so long as 
insolvency exists, a debtor cannot apply for expunging or reducing 
a debt, but when insolvency ts annulled, as would be the case when 
composition or scheme is accepted, he can apply. I further find 
that in the English case, /u ve Bond (*), it was held that in an 
ordinary case, no doubt, questions as to the amount of the proof 
of a creditor ought to be left to be dealt with by the trustee ; but 
when the composition has been accepted, the bankrupt has a locus 
standi to apply to reduce the amount of this proof. These support 
my view. 

The learned District Judge, however, did not expressly pass an 
order saying that he approved of the proposal, nor did he embody 
the terms of the proposal in an order of his own, as required by 
section 39, nor did he proceed tó frame a schedule of debts, and 
lastly he did not order the adjudication to be annulled under section 
39. In fact, it appears that he overlooked the provisions of section 
39 altogether. But there can be no doubt that the creditors and 
the learned Judge by implication accepted the proposal that all the 
just debts together with reasonable interest should be paid by the 
debtor and the parties acquiesced in the enquiry by the Judge as 
to what amount were actually due. The learhed Judge has enquired 

r © a) LR, 17 Ch. Div., 447. 
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into the claims of the creditors and, in substance, has either 
expunged some debts or reduced them; but unfortunately he had 
nowhere said that he is proceeding under section 50 of the Act, nor 
he anywhere says that he is exptinging or reducing any debt. The 
order passed by him, which is under appeal, simply says that he 
disallows the objections of the creditors and the insolvent to the 
commissioner’s report. 


Even if the insolvent can be allowed to challenge the validity 
of particular debts, while a proposal or scheme is under consideration 
and before it is accepted and the insolvency annulled, the order 
expunging or reducing the debt must be under section 50 and not 
under section 38. And, therefore, inspite of all the irregularities 
mentioned above, it seems to me that we should take the proceedings 
to be what they legally can be, and assume_that the proceedings 
started under section 38 of the Act and that the proposal of the 
insolvent to pay all his just debts together with interest at a reason- 
able rate was approved of by the Judge and that, though the Judge. 
omitted to pass any order under section 39, he proceeded to enquire 
int the validity of the debts under section 50, sub-clause 2. The 
application of the debtor was a composite one and the learned Judge 
seems to haye mixed up the proceedings which ought to have been 
separately taken. However, as the final order must be deemed to 
be one under section 50, sub-clause 2, an appeal lies therefrom. I 
am constrained to adopl this view, because the parties in the court 
below apparently acquiesced in the procedure adopted by the Judge 
and the case has been tried on its merits. If I were not to follow 
this course, I would be compelled to set aside the order and send 
the case back for re-trial. 


A further objection on behalf of the respondent has been taken 
that, in view of asubsequent order of annulment passed by the 
Judge under section 35 of the Act, this appeal is not competent. 
The contention is that it is no longer open to the creditors to appeal 
from the order inasmuch as they allowed a subsequent order ‘of 
annulment to become final. With~*regard to this matter also, it is 
unfortunate that the learned District Judge did not adopt a course 
which would have been just to the creditors. On the 28th Sep- 
tember, 1923, the creditors filed a written application, informing 
the court that the High Court was closed and they proposed to file 
an appeal from an order of the 30th July, 1923, in which presumably 
they would challenge the correctness of the findings as regards the 
amounts of the various debts. Inspite of this written objection and 
inspite of the fact that the High Court was closed owing to the 
long vacation, the learned Judge disallowed fhe objection treating it 
as futile, and on the 12th October, 923, passed an order of annul- 
ment under section 35, on the ground that the amounts found due 
by him previously were paid up by the debtor. Had the creditors. 
been allowed to appeal and obtain a stay order, further difficulty 
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might have been obviated. The mistake, which the creditors how- 
ever did commit, was not to file any appeal from the order passed 
under section 35 on the 12th October, 1923, which was admittedly 


appealable, though they had full knewledge of the order as it had- 


been passed inspite of their objection. 

I, however, think that it is impossible to dismiss the present 
appeal in consequence of the finality of a subsequent order. In the 
first place, it is premature for us to consider whether the effect of 
our allowing the appeal would or would not be futile; and, in the 
next place, an order of annulment does not free the debtor from 
liability to pay debts which were not proved when the order was 
passed in the Insolvency Court. - If we allowed the appeal and found 
that there was a further liability in respect of an amount not proved 
before the annulment, it may be that the creditor’s remedy is not 
at all barred. I would, therefore, not feel justified in dismissing the 
present appeal, which purports to be from an order anterior in date 
to the order of annulment, on the mere ground that this subsequent 
order has been allowed to become final. 


Coming to the merits of the appeal, there are three points which 
have been urged on behalf of the appellants: (1) that the District 
Judge was wrong in holding that the promissory note, dated the 
23rd, of October, 1916 in favour of Raja Ram for a sum of Rs. 11,330 
which formed part of the consideration of the registered deed dated 
the 7th of December, 1916, was without consideration, (2) that in 


any case the appellants did pay the amount mentioned in the regis- 


tered bond ‘to Raja Ram and (3) that the rate of interest allowed is 
unjust and unfair. 


[His Lordship here discussed the evidence and held that the 
item of Rs. 11,330 left in the hands of the appellants under the 
registered bond, dated the 7th of December, 1916, was a fictitious 
item which was never in fact paid. ] 


The last question that remains for consideration is the rate at 
which interest should be allowed. The learned Judge has allowed 
simple interest at 12 per cent. per annum on the principal amounts 
from the date of the execution of the documents till the date of 
adjudication, namely, 16th February, 1917. After that date he has 
allowed interest at the rate of 6 per cent. per annum up tothe date 
of payment or deposit in court. Mr. Iqbal Ahmad, the learned 
advocate for Kunwar Mukarram Ali Khan, has waived his objection 
to the payment of interest at the contractual rate up to the date of 
adjudication, namely, 16th February, 1917, as the amount is not 
very large. This relieves us from considering whether a rate 
higher than 6 per eent. could have been allowed up to the date of 
adjudication. ° 

The learned advocate for the appellant has, however, contended 
that the rate of 6 per cent. from the date gf adjudication was unjust. 
_Theére‘¢an be no doubt that the insolvency court has power to reduce 
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interest to6 per cent. per annum. It is not an ordinary case between 
a creditor and debtor where the contractual rate cannot be reduced 
unless undue influence is establighed or the case come under the 
Usurious Loans Act. In the frst place, the debtor made a proposal 
under section 38 of the Act to pay all his debts together with 
reasonable interest. If the learned Judge accepted the proposal to 


.pay reasonable interest, he certainly had power to determine what 


rate was reasonable. He has held that 6 per cent. per annum should 
be allowed. Even if there were no other difficulty in the way of 
the appellants, we would have found it difficult to interfere with this 
conclusion. , 


We, however, find that it is not open to an insolvency court to 
allow interest at a rate higher than 6 percent. after the date of 
adjudication. No doubt for purposes of dividend the interest is 
calculated at 6 per cent. per annum under section 48 (2) without 
prejudice to the right of a creditor to receive out of the debtor’s 
estate any higher rate of interest to which he may be entitled after 
all the debts proved have been paid in full. But this sub-section 
merely reserves the right of a creditor and is not an enabling section. 
On the other hand, section 61 after providing for the distribution 
of property of the insolvent in a certain order of priority provides 
in its sub-section (5) that all debts entered in the schedule shall be, 
paid rateably according to the amounts of such debts respectively 
and without any preference. Then in sub-section (6) it- says that 
where there is any surplus after payment of the foregoing debts, it 


' shall be applied in payment of interest from the date on which the 


debtor is adjudged an insolvent at the rateof six per cent. per annum 
on all debts entered in the schedule. This last sub-section obviously 
and clearly refers to the interest payable after the date of adjudica- 
tion. There is no other provision in the Act under which any 
interest at a higher rate is provided. We then come to section 67 
which says that the insolvent shall be entitled to any surplus 
remaining after payment in full of his creditors with interest 


_ as provided by this Act, and of the expenses of the proceedings 
` taken thereunder. It is, therefore, apparent that after the payment 


of the scheduled debts and interest at 6 per cent. per annum sub- 


. sequent to adjudication the surplus, if any, must go to the insolvent 


for there is no other provision in the Act under which an interest 
at a higher rate can be paid. ` 


As soon as the debtor is adjudged an insolvent, his entire estate 


` vests in the court or the receiver and his estate becomes liable to 


distribution at orce. Ordinarily therefore interest ceases to run 
automatically and for purposes of dividend thę rate of interest for all 
creditors is a uniform rate of 6 per cent. per annum. When 
however all the debts entered in fhe schedule haye been paid 
off, the creditors are entitled to a further amount by way of interest 
at 6 percent. per annum. But after this amount also has been 


`~ 
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paid, the surplus goes to the insolvent. 


On both these grounds, therefore, it is impossible to interfere with 
- the order of the District Judge fixing, six per cent. as the rate of 
interest on which interest should bè payable after the adjudication. 


I would accordingly allow this appeal in part and modifying the 
order of the District Judge direct that the creditors should be 
allowed interest at the contractual rate up to the 16th of February, 
1917, and thereafter at six per cent. per annum only till the date of 
realisation. 


Boys, J.—In this case Mukarram Ali Khan, respondent to the 
present appeal, was on his own petition adjudicated an insolvent 
under section 27 of the Provincial Insolvency Act (V of 1920), 
on the 11th of January, 1917. 


On the 16th of February, he was examined and in the course of 
his statement he alleged that he had really received only a small 
proportion of the amounts which the promissory notes, etc., which 
he had given, purported to show as/having been received from his 
creditors. He had practically no assets and was, therefore, not 
interested in challenging any particular debt of any particular 
creditor; and, moreover, he had, at any rate at that stage, no Zocus 
standi to challenge effectually. There being no assets, the creditor, 
Jwala’ Prasad, who had been appointed receiver, was discharged from 
that duty on the 4th of September, 1917; since which date there 
has been no receiver. On the 7th of June, 1920, the debts of Ganga 
Sahai, the present appellant, was entered in full in the schedule 
which was in the course of preparation under section 33 of the Act. 
Nothing further happened till the 26th of March, 1922, when the 
Nawab of Pahasu, grandfather of Mukarram Ali Khan, died and 
Mukarram Ali Khan succeeded to his large estate, his own father 
having already died. 

On the 19th of April, 1922, Mukarram Ali Khan, as I will 
continue to call him for the purposes of this case though he has now 


become the Nawab of Pahasu, filed an application stated to be under ` 


section 38 of the Act. This application has been the subject of much 





MUKARRAM 
ALI KHAN 





Sulaiman, J.. 


Boys, J. 


argument. Init Mukarram Ali Khan declared his willingness to , 


pay to his creditors the actual amounts which, after enquiry, they 
might be found to have advanced to him and he further declared 


his willingness to pay any rate of interest on those actual advances. 


which the court might find reasonable. 


The position seems to haye been that Mukarram Ali Khan had 
recklessly incurred debts and at the same time had recklessly signed 
documents for amounts which he had not received. At any rate 
that was his allegation. The, amounts which he had received and 
the amounts which he had signed for though he had not, as he 
alleged, received them, had all been entered in the schedule prepared 
under section 33, without the debtor having “had any opportunity of 
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challenging the correctness of the amounts. At what stage, in what 
manner, and under what provisions of the law a debtor can challenge 
the accuracy of that schedule has been one of the matters which we 
have had to consider. Assumi&g the position to be accurately stated 
by Mukarrarn Ali Khan, it was perfectly natural and reasonable that 
being now ina position to pay off his debts and being anxious to 
do so, he should at the same time be unwilling to pay up the amounts 
which he had never received or to pay an extortionate rate of in- 
terest. Hence the petition which he filed. Whether that petition 
was in a form suitable to the terms of section 38 is one of the 
questions that has arisen in this case. 


On the 6th of May, 1922 notice of this application was issued 
to the creditors fixing the r4th of July, 1922 for the hearing of any 
objections. 

On the 14th of July the District Judge appointed a commissioner 
to enquire into the amounts actually received by the debtor from 
his creditors. It is important here to note that whether the appli- 
cation was such as properly fell within the terms of section 38 or 
not, Ganga Sahai took no objection whatever and for that matter 
no other creditor took any objection to this order of the District 
Judge 

Evidence was taken and the commissioner reported to the Dis- . 
trict Judge. No complaint is made as to any lack of thoroughness 
in the inquiry held by the commissioner, and it is not suggested 
by any of the parties that they did not have unrestricted opportunity 
of proving their respective cases. The report of the commissioner, 
Mr. Chandar Mal, Government Pleader at Aligarh, is an admirably 
written document and he was clearly at great pains to arrive ata 
just and proper result. So far as the piesent appellants is con- 
cerned, his claim was allowed with the exception of one item of 
Rs. 11,330 The appeal before us is concerned with this item and 
with the question of interest 


On receipt of the report of the commissioner, the District Judge 
gave all the creditors an opportunity of filing objections thereto. 
Ganga Sahai filed an objection in which he urged that the insolvent 
could pay all his debts in full; that he, Ganga Sahai, wanted pay 
ment in full; and that the insolvent had no right to put in the 
application. It would seem then that by this objection Ganga Sahai 
took objection in vague general terms to the application of the 
insolvent, but there was no precise objection taken to the jurisdiction 
of the Judge to hear under section 38 such a proposal as.had been 
made; and there is nothing on the record whatever to show, nor 
have counsel urged before us, that any obje€tion to the jurisdiction 


~ of the court or the course which tht proceedings haye taken was 


seriously pressed .béfore the district Court. THe District Judge 
passed an order on the, 30th of July, 1923 in conformity with the 
report of the commissioner in so far as he disallowed the item of 
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Rs, 11,330. He further gave certain directions as to the interest 
which I need not here specify. 


On October 12th, 1923 the District Judge passed an order of 
annulment under section 35. Thesorder should have been passed 
under section 39, but this has no material bearing; it was hardly 
more than a clerical error due to the fact that he did not pass the 
order as promptly ashe slfould, and all the debts (as reduced) 
having in fact been paid in full, he overlooked section 39 and quoted 
section 35. 

Ganga Sahai filed the present application in this Court describ- 
ing ıt as an appeal; but he did not ask for any leave to appeal. In 
this connection we bave had to consider the exact nature of the 
proceedings before the District Judge. If they were proceedings 
solely under sections 38 and 39, no appeal would lie without the 
leave of the District Judge or of this Court. If they were proceed- 
ings solely under section 50, an appeal would lie as of right. If, 
they were proceedings under sections 38 and 39 read with section 
50, clause (2), an appeal would lie as of right against the order 
under section 50, clause (2) reducing the debt of any particular 
creditor, but would not lie except by leave against the general order 
of approval and of annulment passed under section 39. 


The questions calling for determination are as follows :— 


1. Was the proposal made by the debtor on the rgth of April, 
1922 a proposal within the meaning of section 38? 


2. (a) In view of the fact that the debtor asked for an enquiry 


into the amount of the debts due to creditors and a reduction there- 
of and an enquiry into what was a reasonable rate of interest, had 
the District Judge jurisdiction to entertain such a proposal under 
section 38? 

(6) If he had, did he exercise a proper discretion in entertaining 
such a proposal? 

(3) If he had no jurisdiction to entertain such a proposal under 
section 38— 

(a) Had he jurisdiction under any other section to hold an 
enquiry into the amount of debts suo motu or at the suggestion of 
the applicant? 

(4) Had the debtor any r#gfz to insist upon an enquiry into 
Lhe amount of the debts? 

These questions will involve the consideration particularly of 
sections 27, 33, 38, 39 and 50. 

To appreciate whether the proceedings have been properly 
conducted or not it is necesgary to consider the position of the 
debtor from the outset. Having put in his_pétition and on that 
petition having been adjudicated an insolvent «imder section 27, the 
result is that all his property is vested in thé court or in the receiver 
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if a receiver has been appointed, and riot only this but all the 
property which may come into his ownership in the future so long 
as he remains an undischarged insolvent, víde section 28. The 
matter is now out of his hands., 


The next step is the preparation of the schedule of creditors in 
terms of section 33. The method of proof of the debts by the 
creditors is by affidavit and here again*the debtor (see section 49) 
has no power of interference. Ifany of these debts are improperly - 
inflated or if, for any reason, any of them ought to be expunged or 
reduced, the receiver, the court and the creditor are given certain 
powers to deal with the matter by section 50. But as far as I am 
able to appreciate the scope of the Act, if the debtor can take steps 
to get the improper inflation of the debt expunged, it can only be 
under one or both of two sections, namely, sections 38 and 50 
(2). The relation fzer se between these two sections is a matter 
which is not entirely unambiguous. 


Certain general considerations suggest themselves. Whatever 
be the true interpretation of section 50 (2), with which I will deal 
later, this at least is certain that a debtor cannot apply to havea 
debt expunged or reduced, unless at least a proposal for a composi- 
tion or scheme has been started. If consideration of the subject 
were to lead to the conclusion that a debtor cannot challenge 
the debts entered in the schedule prepared under section 33 
by making a proposal under section 38 asking for enquiry into 
the real amounts of the debts, the result would be that a debtor who 
was perfectly willing to discharge real debts might in certain 
circumstances be actually prevented from doing so. Stated in other 
words, if inflated debts have been entered in a schedule under section 
33 and a debtor sees his way to settling his just claims provided the 
debts are reduced to the real amounts, how is he to proceed? He 
cannot proceed under section 50 (2) without making a proposal and 
he cannot make that proposal unless he is permitted to make as part 
of that proposal a request for an enquiry into the true amount of the 
debts. 


If he cannot challenge the debts by, and inthe course of the 
hearing of, his proposal, he might in many cases be in no position 
to put up a proposal at all. For example, he might be able to say, 
“The debts proved in the section 33 Schedule are Rs 1,00,000. 
If they are enquired into and Rs. 50,000 of false claims struck out, 
I can raise money to pay the other Rs. 50,000; but I can put up no 
proposal to pay, say 50% of all the debts, because_creditors whose 
whole debt is genuine would never accept a general reduction of 
50% and Ican put up no proposal to pay more than Rs. 50,000 
because my financial friends will not guarantee more than Rs. 50,000. 
But if the Court will inquire into the debts, I can prove Rs. 50,000 
fictitious and I can raise the money to pay the remaining Rs. 50,000. 


I will consider first’ section 38 and the question whether this 
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proposal made by the debtor was a proposal within the terms of CIVIL 
section 38.. The proposal is not of a nature such as might ordinarily ae 
be expected when a debtor desires to suggest a composition or some — — 
arrangement and it may be that gexeraliya District Judge might ` 
do well not to approve a scheme in this form. But in my opinion j. 
what we have to consider at this stage, is, not whether the District MUKARRAM 
Judge exercised his discretioð rightly in proceeding upon the scheme, AM KĦAN 
‘ but whether he had or had not jurisdiction to proceed. It is Sulaiman, J. 
admitted that Ganga Sahai never made any objection to the Judge 
proceeding and though he made a half-hearted objection upon the 
return of the commissioner's report, it had to be equally conceded 
that he did not seriously press it. This conduct of his could, of 
course, not give the Judge jurisdiction. But I am unable to find in 
the terms of section 38 any limitation whatsoever of the nature of 
the proposal which the Judge may entertain, subject only to this that 
he shall consider it reasonable and tothe general benefit of the 
creditors. The reason for this is not far to seek. The circum- 
stances attending each insolvency may be infinitely varying in their 
details and an infinite variety of schemes of arrangement may be 
called for according to the nature of those particular circumstances. 
Further, if a Judge does not consider a proposal fit to be approved 
he need not approve it. Iam, therefore, unable to hold that there 
is anything, and counsel for Ganga Sahai was unable to indicate. to 
me anything, to suggest that in entertaining this proposal the 
District Judge acted without jurisdiction. With an exercise of his 
discretion it is unlikely that we would interfere under any circum- 
stances, but most certainly not where no objection was seriously 
taken by the creditor himself. I would, therefore, hold that even 
under the terms of section 38 the learned Judge had power to 
enquire into this pioposal, and if he found that any of the debts 
were not proved, to finally approve the proposal including the 
expunging of those debts. I have so far considered his powers under 
section 38 alone. 


I will now turn to section 50. Apart from the earlier provi- 
sions of that section by which it is clear that a debtor is given no 
power to apply, we have the final provision that a debtor may “in 
the case of a composition or scheme”’ apply to have a debt expunged 
or reduced. I am aware that it has been suggested that this final 
provision of section 50 (2) is intended to apply to the correction of 
the schedule framed under section 39; in other words it has been 
suggested that the words “in the case of a composition or scheme” 
are to be amplified as meaning not “in the case of a pending 
composition or scheme,’ but as meaning “in the case of the schedule 
prepared under section 39 after a composition or scheme has been 
finally approved.”. The reason for not allowing a debtor exactly the 
same right (apart from any proposal for a composition or a scheme) 
as is allowed to the receiver or a creditor tð challenge under section 
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50 the schedule-prepared under section 33 is, of course, that, while 
he is still labouring under an adjudication of insolvency he has no 
property remaining vested in him which can be made liable for the 
costs to which he may have gecklessly exposed his creditor. This 
reason loses its force where the challenge ıs made by a proposal 
under section 38, for the proceeding is at every step under the 
control of the court and the Judge can eat any moment quash the 
proposal if he finds that it is frivolous and the allegations without 
substance. I can find no justification whatever in the section or in 
any other section of the Act for narrowing the scope of the words. 
I have to interpret this Act in the light of its own phraseology and 
arrangement, and where that is clear and definite I cannot hold 
myself at liberty to go outside the Act either to English Acts or 
to the Acts which preceded this Act in India in order to obtain 
an interpretation of the clear words of the section. The situation 
then is that under section 38 a proposal has been made by the 
debtor for a scheme and under section 50 (2) “in the case of a 
scheme” the debtor may apply for expunging or reducing a debt. 
I hold, therefore, that the action of the learned Judge was entirely 
within his jurisdiction. 
At the hearing we had to consider 
I. Whether the creditor had a right of appeal; 


2. Whether he could only appeal by the leave of the District 
Judge or of the High Court; and 


3. What would be the effect, if any, of or on the order of annul- ~ 
ment; in view of the fact that the creditor had only professed to 
appeal against the order expunging one of his debts and had allowed 
the period of limitation to pass without appealing against the order 
of annulment. 


As to the first and second questions I was at first of opinion 
that the case haying been dealt with under section 38, leave to 
appeal was necessary. But both MR. JUSTICE SULAIMAN and 
myself were in agreement that the appeal should be heard on the 
merits and we haye so heard it. In view of the opinion that I have 
expressed above, in -regard to sections 38 and 50,1 may give my 
view shortly on all the three questions. I am of opinion that 
generally where proceedings have taken place under sections 38 and 
39 there is no appeal as of right. Leave of the District court or of 
the High Court must be obtained before any appeal can be admitted 
against the order generally approving the proposal or the order of 
annulment. But where, as part of the proceedings, an enquiry has 
been held under section 50, any body prejudiced by the expunging 
or reducing of a debt can ın regard tq that matter appeal as of right. 
There is, as it appears to me, nothing anomalous in this. It is quite 
consistent that an appeal should be allowed to a creditor as of right 
in regard to the matter‘ which affects him individually while an 
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appeal against the order approving the scheme as a whole should 
not be allowed except by leave of the court. 


The natural consequence follows that in appealing and appealing 
successfully against the order expunging one of his claims, a creditor 
is not attacking the general approval of the scheme or the order of 


annulment under section 39. In the event therefore of our allowing - 


the appeal of a creditor iñ regard to his own particular claim, no 
effect whatever is produced by or on the order of annulment or by 
the fact that noappeal has been filed against the order of annulment. 
That order will stand untouched, while there would be in the general 
scheme as approved only the alteration of one item. 


~ As to the questions of interest and the merits of the particular 
appeal before us I have had the advantage of seeing the judgment 
of MR. JUSTICE SULAIMAN and I entirely concur in the order pro- 
posed. 

By THE COURT.—We allow the appeal in part and modifying 
the order of the District Judge direct that the creditors should be 
allowed interest at the contractual rate up to the 16th of February, 
1917 and thereafter at six per cent. per annum only till the date of 
realisation. As the appeal fails substantially we direct that the 
appellants should pay the costs of the respondent. 


Appeal allowed tn part. 
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The lollowing judgment was delivered by - 


VISCOUNT DUNEDIN.—The appellants and respondents are 
lambardars and the principal inhabitants in the village of Mohiuddin- 
pur. The suit arises out of ci#cumstances of a remarkable character, 
which took place in connection with a crime as to which the 
complete truth will in all likelihood never be discovered. 


One Sheo Bux, a humble inhabitant of the village, was last seen 
alive on the evening of the 17th September, r919. Ashe was 
under police supervision his absence after that date was noticed by 
the village policeman, but it was supposed that he had gone to some 


other village. 


On the 20th September, a little after noon,a party of four 
persons arrived at the police office, which is situated at a place 
called Pasgawan, about two miles from the village. These were 
Badri Sah, a lambardar in the village, and one of the respondents, 
Hazari, a cultivator, hig son, Raghunath, aged 18, and Bharat, a 
cultivator. The sub-inspector of police was, at the moment, absent, 
and a policeman was in charge. Raghunath then proceeded to make 
a confession, which was recorded in the police diary of the day. 
The confession was to this effect :— ; 


The appellants had, some time ago, offered him Rs. 500 if he 
would do away with Sheo Bux. He had returned an ambiguous 
answer to the proposal. On the 17th September his father had 
gone away from the village. The appellant Bachchu had then 
said that this was the opportunity desired. Accordingly when 
nightfall came the two appellants came to his house and despatched 
Teja, a barber, 16 years old, to fetch Sheo Bux. They all sat down ; 
then Balbhaddar fell upon Sheo Bux, put his hand on his mouth, 
while Bachchu grappled with him. With the assistance of Teja and 
himself, Raghunath, they carried him into the house. Heand Teja 
held his feet. Balbhaddar sat on his chest and held his mouth and 
Bachchu, with a knife, cut his throat and he died. A hole was 
then dug in the floor of the house and the body buried. He applied 
for his Rs. 500, but was told by the appellants he would get that 
when they took the body away. On the roth September he asked 
them, to take away the body, but they said that they had had no 
opportunity of doing so. This day, that is, the 20th, his father had 
returned and he told him the whale story. His father went to 
Badri Sah, who told him to bring Raghunath to him where he was 
sitting along with Bharat Singh. To them he repeated the story, 
whereupon they all took him to the police office. After- this he was, 
consigned to the lock-up, and the policeman in charge sent a message 
to the sub-inspector. The sub-inspector hurried back to the village 
and sent for Raghunath from the loak-up. He repeated to him the 
same confession, and on being taken to his house pointed out where 
the body was buried gnd where the shoes and garments of the 
deceased were also buried. 
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The:-body was exhumed; the shoes and garments found. It 
was the body of Sheo Bux and his throat was cut. The sub-inspector 
thereupon arrested Teja and locked him and Raghunath up. The 
next morning he sent both Raghunath and Teja to Lakinpur, and 
there, on the 24th September, they were brought before the Magis- 
trate. The Magistrate, as in duty bound, took a statement from 
each of them, no policemen being present, and he having duly 
informed them that he was a magistrate. Raghunath repeated 
his confession with a little more dramatic detail, but in all essential 
respects as before. Teja gave a shorter account. He described the 
murder in identical terms. To each of these confessions the 
Magistrate appended this note :— 


“I believe that this confession was voluntarily made. *It was 
made in my presence and hearing. It was read over to the 
person making it, and was admitted by him to be correct. It 
contains a full and true account of the statement made by him.” 

On the 27th October the Magistrate, having examined some 
other witnesses, among whom was Musammat Parbati, the mother 
of the murdered man, who swore that, on the 17th, she saw the 
two appellants along with Raghunath and Teja at Raghunath’s 
house, issued warrants for the arrest of the two appellants. The 
appellants were absent and the warrant was not executed. 


On the 30th December the Magistrate took up the case, and 
on the evidence committed Raghunath and Teja for trial, but 
discharged the appellants who, without the execution of the warrant 
had voluntarily appeared, as he considered there was no real 
evidence against them except the confessions of Raghunath and 
Teja. Subsequently, some doubt having arisen in the mind of 
the District Judge as to whether this dismissal was right, summon- 
ses were issued to the appellants to appear before the District Judge. 
These were taken up by the District Judge, Mr. H. G. Smith, who 
was not the Judge who had raised the doubts. He again discharged 
the appellants, considering that there was not sufficient evidence 
to warrant them being put on their trial. 


_ The trial took place, but when Raghunath and Teja were asked 
as to their confessions, they both admitted that they had made them, 
but stated that they were untrue. Raghunath said :— 


‘I said to Badri that the corpse seemed to be in the house. 

Badri Sah then took me to his Chaupal and there he gave me 

, shexbet to drink. He took me to the police station and asked 

‘me to get the names of Bachchu Singh and Balbhaddar Singh 

recorded, adding that otherwisc I would be hanged and that he 

would defend me. _ When I 1eached the police station I felt as if 

intoxicated. I do not kaos what I got recorded in the report.” 
Teja Sid. a 5 

“The day on which the Sub- Inspector visiled my village, że., 

on RANE Pa Sah came tọ my hduse at midday and said, 
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‘Raghunath Singh names you. If you say what I ask you, I 
will get you released.’ Thereupon I stated before the Deputy 
(Magistrate) what Badri Sah and the Sub-Inspecto: asked me 
to say. I do not know who committed the murder.” 

In the end both were discharged, there being, in the view of the 
Sessions Judge, not sufficient evidence against either of them. 

After this the present appellants applied to the Magistrate to 
order the prosecution of Raghunath and Badri Sah. The Magis- 
trate gave leave to prosecute unen section 211 of the Indian Penal 
Code, wach is :— 


‘ Whoever, with intent to cause injury to any person, insti- 
tutes or causes to be instituted any criminal procceding against 
that person, or talsely charges any person with having commit- 
ted an offence, knowing that there is no just or lawful ground 
for such proceeding or charge against that person, .shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both ; 

‘ And if such criminal proceeding be instituted on a false 
chaige of an offence punishable with death, transportation for 
life, or imprisonment for life, or imprisonment for seven years 
or upwards, shall be punishable with imprisonment of either 
description for a term which may extend to seven years, and 
shall also be liable to fine.’’ 

The Sessions Judge on appeal came to a different conclusion 
as regards Badri Sah, and quashed the leave given. He said in 
the course of his judgment :— 


“Ido not think it would be possible to prove that Badri Sah 
instigated the making of the charge.” 


The appeal was taken to the Commissioner, but he confirmed 
the determination of the Sessions Judge. 


The appellants then raised the present civil suit for malicious 
prosecution. The crucial averment was that the respondent Badri 
Sah had tutored Raghunath and Teja to say what they did in their 
original confessions. Evidence was led before the Subordinate 
Judge. The facts which have already been detailed and as to which 
there could be no controversy were proved. Some other witnesses 
were examined, as to whose testimony there was controversy, with 
which their Lordships will presently deal. 


Teja, being examined, repeated his recantation of his original 
testimony, saying that Badri Sah had tutored him. But Raghunath 
reverted to his original account, saying that the story of the murder 
having been committed by the appellants with the assistance of 
Teja was true. The learned Subordinate Judge delivered an 
exceedingly careful judgment, and came to the conclusion that the 
plaintiffs, now appellants, had made out their case. 


On appeal to the Court of the Judicial Commissioner of Oudh, 
the Judicial Commissioners reversed that judgment. Unicr. 
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tunately, however, they took acompletely wrong view of the law 
of the case. In their judgment they put the matter thus :— 


“ Inan action for malicious prosecution the plaintiff has to 
prove :— ts 


“ (1) That he was prosecuted by the defendant. 


* (2) That he was innocent of the charge upon which he 
was tried, 

~ (3) That the prosecution was instituted against him with- 
out any reasonable: and probable cause. 

“ (4) That it was due toa malicious intention of the de- 
fendant, and not with a mere intention of carrying the 
law into effect.” 

Proposition (2), as stated, is quite erroneous. It should be 
“That the proceedings complained of terminated in favour of the 
plaintiff if from their nature they were capable of so terminating.” 
This phraseology may be found in the judgment of MONTAGUE 
SMITH, J, in Basebe v. Matthews(*). But the practice was in 
accordance with these words long before that case. Under the old 
forms of pleading a declaration, if the law were really as the Judges 
in this case defined it, would in all cases where there had not been 
an actual acquittal have.been bad if there were not added the 
statement that the plaintiff was innocent of the crime charged. 
The reports may be searched in vain for any declaration so 
found bad, though there were many cases where prosecutions 
had terminated without acquittal. There was controversy as to 
what terminated proceedings, as, e. g., whether a nolle prosegui 
of the Attorney-General was a termination. But at any rate it 
was quite settled that a prosecution comes to an end when a 
magistrate declines to commit Delegal v. High (7), Weston y 
Beeman (°) and Huntley v. Simson (*). Accordingly in Bullen and 
Leake’s Precedents; 8th Edn., at p. 434, the regular form is 
given for an action for malicious prosecution when the plaintiff 
has been arrested and brought before a magistrate. After narrat- 
ing the arrest and the charge, it continues: “The said Justice 
having heard the said charge dismissed the same and dis- 
charged the plaintiff out of custody, whereupon the said proceedings 
terminated.” In the present case it was sufficient for the appellants 
. to prove, as they have done, that the criminal proceedings threatened 
on account of the disclosure contained in the confessions of Raghu- 
nath and Teja ended so far as they were concerned when the 
Sessions Judge finally refused to commit- them for trial. That 
opened the way for the proof of the next proposition that the res- 
pondents had instigated the proceedings maliciously and without 
probable cause. 


The result of, the view of the law. taken by the Judges was 


(1) L. R., 2 C. P., 688. oa fay ae C., 950. 
(3) 27 L. J., Ex., 57. * (4): 7-L. J., Ex., 134. 
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that the eyidence was gone into with a view of saying whether 
the appellants had proved their innocence, and finally the learned 
Judges held that “ the plaintiffs have failed to prove their innocence 
of the crime.” at 


It is true that, having stated that “the two main issues in the 
case are (1) whether the plaintiffs have proved themselves to be 
innocent of the charge of murder, and’ (2) whether Badri Sah 
instigated Raghunath to implicate the plaintiffs falsely,” they go 
on to consider this (2) which, taken by itself, is relevant, but 
unfortunately their view on the second issue is permeated by their 
view on the first. Indeed, they say so themselves: “The two 
issues of the plaintiffs’ innocence and Badri Sah’s tutoring run into 
each other.” Although, therefore, there are various comments on 
the evidence in the judgment which are of value, the mistaken 
view so permeates it as to make it impossible for their Lordships 
to confirm the judgment as it stands. They are consequently 
compelled to consider the judgment of the learned Subordinate Judge 
just as if the appeal had come direct from him to them. Their 
Lordships will now advert to the evidence given in addition to that 
which proved the facts which have been already set forth, and ıt 
will be convenient to separate that as to which there is no 
controversy from that as to which controversy exists. It was 
clearly proved that between the appellants Balbhaddar and Bachchu, 
who are uncle and nephew, on the one hand, and Badri Sah on 
the other, there was long standing and bitter enmity. They 
were the two principal families in the village and people of 
influence. The other persons who appear in the course of the case 
were all in very humble positions. This enmity had shown itself 
in litigations and prosecutions. Fines had been imposed and 
punishments inflicted, and there was a state of deadly feud between 
the two families. 

On the night of the os a neighbour had heard a noise going 
on in Raghunath’s house, and he had seen two men run out of the 
house and a light extinguished but identification was out of the 


~ question. 


So far as to matters which cannot be* controverted. Next as 
to the evidence as to which there was controversy. Musammat 
Parbati, the mother of Sheo Bux, said that she remembered Teja . 
coming for Sheo Bux to go to Raghunath’s house a little after 
nightfall. She then said that she got dinner ready and went to 
Raghunath’s house to ask Sheo Bux to come back to dinner. She 
found there Sheo Bux, Balbhaddar Singh, Badri and Teja all sitting 
together. In answer to her request Sheo Byx said he did not need 
dinner as he had eaten already, and that he would not come home ; 
he would take his turn as watchman. On the other hand, it is 
pointed out that this witness originally made no ‘statement to the 
police. She was examirfed twice before the magistrate, and on each 
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occasion she said that the reason why Sheo Bux did not wish to 
dine was because he had already eaten yams. The post mortem 
disclosed that there was only pulse and rice in his stomach and 
not yams. Before the Sessions Judge she was again examined, and 
she then went back on the statement as to yams, and said that he 
had only eater rice. It was her statement that led the magistrate 
to issue a warrant for the apprehension of the appellants. 


Badri Sah, the respondent, confirmed the statement that he was 
approached by Hazari, the father of Raghunath, and then by Raghu- 
nath, and that after hearing the story he went with them to the 
police station. He denied having seen Raghunath previously to 
the joint meeting between him and Hazari. Hazari, it may be 
noted, had died before the evidence was led in this case. Buta 
schoolmaster deponed that he had seen Badri Sah and Raghunath 
talking together “‘in the morning”. A man called Bikari said that 
a day before the confession he went to Badri Sah’s house and that 
as he approached from outside, he overheard Badri Sah say to 
Raghunath that if he would not leave out the names of Balbhaddar 
and Bachchu he would save him. On the other hand, there seems 
no particular reason for Bikari being at the house. He had a 
grudge against Badri Sah,and the whole story is contrary to the 
united story of Badri Sah and Raghunath of the first communica- 
tion having been made when Hazari brought Raghunath to Badri 
Sah. 


As already stated, the learned Subordinate Judge decreed in 
favour of the plaintiffs. Their Lordships wish to emphasise their 
appreciation of the carefulness and ability of the judgment. They 
have given every weight to the reasoning, although, as will be 
explained hereafter, they are not able to reach the same conclusion. 
The reasons which led the Subordinate Judge to reach his con- 
clusions may be summarised thus :— 


(1) Not only were the appellants not prosecuted after being 
brought up before the magistrate, but the idea of their having 
murdered Sheo Bux rests on no foundation. There was no enmity. 
Two motives were suggested. One a desire to get his house ; but 
this is not really proved, and, besides, the widow would still have 
had it. Second, a supposed intrigue between Sheo Bux's wife and 
Bachchu and also Raghunath. This is only suggested by Badri and 
Raghunath, and the idea of co-paramours plotting together to get 
rid of a husband is against human experience. Musammat Parbati's 
evidence was quite unreliable. ’ 

(2) The undoubted hatred of Badri Sah to Balbhaddar and 
Bachchu. ” 


(3) Badri Sah was the person who suggested that Raghunath 
should go to the-police station and confess. 


(4) All through the various proceedings Badri Sah was always 
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to the fore. He got his own pleader to undertake the defence of 
Raghunath. All he wanted was that the appellants should be 
convicted, i 


(5) There was no reason, tif Raghunath had confessed to his 
father Hazari, that Hazari should have gone to Badri-Sah. 


(6) The deputy magistrate in the gpplication for sanction under 
the Indian Penal Code took the view that Badri Sah tutored Raghu- 
nath and Teja. (It 1s omitted to be stated that two Judges took the 
Opposite view.) 


(7) There was no reason for Teja making his first confession 
voluntarily. He was not in danger if he kept quiet. Ergo it seemed 
to be inspired by Badri Sah. 

(8) Raghunath is utterly untrustworthy. He confessed, re- 
canted and then reconfessed Teja only once recanted and then 
adhered to it. 


There is much in this reasoning, but what, in their Lordships’ 
opinion, the learned Subordinate Judge has a little left out of view 
is that this is not a case which must be determined on a balance of 
probabilities. The question is not, “ Did the appellants commit the 
murder ?” or, “ Did Badri Sah invent the murder against them?” 
the two queries exhausting the possibilities of the situation. The 
question is, “ Have the appellants proved that Badri Sah invented 
and instigated the whole proceedings for prosecution ?’ Of course 
there is nothing in the point which seems to have been taken in the 
Courts below but which was not urged before their Lordships, that 


_ here de facto the appellants were not prosecuted by the respondent. 


In any country where, as in India, prosecution is not private, an 
action for malicious prosecution in the most literal sense of the word 
could not be raised against any private individual. But giving 
information lo the authorities which naturally leads to prosecution 
is just the same thing. And ,if that is done and trouble caused, an 
action will lie. But it must be kept in view that, so far as the 
police were concerned, there was ample cause for the initiation of 
prosecution proceedings. There were the clear narratives of two 
people, Raghunath and Teja, concurrent’ in all necessary particulars. 
The appellants must, therefore, go the whole way. There is no 
halfway point of rest. They must show that Badri Sah invented 
the whole story as far as it implicated the appellants, and tutored 
Raghunath and Teja to say it. That is a, very heavy onus of proof, 
and unless they sustain it the appellants must fail. 


Let the view which must be taken, if the appellantsare to prevail, 
be analysed. As to the fact of a murder there is no doubt. That 
the corpse of the murdered man was lying beneath the floor of 
Raghunath’s cottage is also without doubt. One of the suggestions 
in Raghunath’s evidence was that the corpse had béen put there by 
somebody else and that he discovered its existence owing to the 
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progress of putrefaction. This isan unlikely story, but it does not 
matter. Nobody supposes, nor was it suggested, that Badri Sah 
murdered Sheo Bux His first knowledge of the existence of the 
corpse must have come from Raghunath, and whether Raghunath 
told him that he himself was implicated in the murder, or whether 
he merely told him he had found a corpse, is for the moment im- 
material. For in either case «Badri Sah must have, according to the 
theory, gaid to himself: “ Now is my opportunity; let me get my 
enemies implicated in the crime,’ and this he 1s supposed to have 
done. He goes with Raghunath and Hazari—it is a pity that 
Hazari was dead before the evidence in the case, and there is no 
trace at all in the papers of his evidence before the magistrate—and 
Raghunath makes his first confession. What is that confession ? 
It implicated himself and the appellants but it also implicated Teja. 
Now it is very important to notice that Teja by all accounts had not 
met Raghunath and Badri Sah till after Raghunath’s confession. 
For this is what he, Teja, says in his recantation, which is, of course, 
the foundation of the appellants’ cage :— 


‘I did not call away Sheo Bux to Raghunath’s house. The 
day on which the sub-inspector visited the village, that is, the 
Saturday, Badri Sah came to my house at midday, and said: 
‘Raghunath Singh names you. If you say what I ask you, I will 
get you released.’ Thereupon I stated before the Deeputy Ma 
gistrate what Badri Sah asked me to say.” 


What an extraordinary risk this was to tutor a confession which 


implicated not only his enemies but a man whom he had not yet 
interviewed, and why bring in Teja at all? 


It is, of course, quite useless to pin any faith to what Raghunath . 


and Teja have said. Raghunath had executed a double somersault 
in confession, Teja a single one, and yet, unless Teja’s confession is 
strictly true, the appellants’ case is gone. 


The argument was used why should Teja recant except to speak 
the truth? The answer is easy enough. The appellants had got off 
by not being committed for trial. Teja and Raghunath then wanted 
to save their own skins. No doubt Teja stuck to his recantation. 
Raghunath, who had by this time been let off, had no skin to save 
and recanted again. The very argument which has to be used to 
explain Teja’s first confession maybe used to explain’ his second. 
Fear was what prompted him, it is said, to make his first confession 
and implicate himself, though quite innocent. “Raghunath has 
mentioned you. You will be lost unless you say what I tell you.” 
So fear would drive him to his second. “I have implicated myself 
foolishly. Let me now say I had nothing to do with it.” 
Lastly, as to Badri Sah’s meddling with the case. That Hazari, 
_if he was told the story by his son, would go to Badri Sah is likely 
enough. He would wish advice from some one in position, and 
Badri Sah was the only person except thé incriminated men them- 
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1926 implicated, he “would be glad and would help to bring about their 

= downfall is more than probable. But that is a different thing from 





BALBHAD- . : 
DAR SINGH being the sole author of it i 
v On the whole matter, therefore, their Lordships feel that whıle 
BADRI SAH 


there is grave cause for suspicion and while the whole truth in the 

Viscount caseis impossible to find, there is enot sufficient certainty in this 

Dunedin doubtful matter to find that the appellants have discharged the 
heavy onus laid upon them. The result arrived at by the Judicial 

` Commissioners on appeal was right, though the methods by which 
they reached that result were wrong. i 


Their Lordships will therefore humbly advise His Majesty to 
dismiss the appeal with costs. 





Appeal dismissed 
Hy. S. L. Polak.—Solicitor for the appellants. 
Barrow, Rogers and Nevell.—Solicitors for the respondents. ) 
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1926 VE SUS 
March, 9 JANAK DULARI AND ANOTHER (Jud gment-debtors) * 
WALSH, j. Cimi Procedure Code, section 47— Question whether alleged legal represen 
DALAL, J. tative does or does not occupy that capocity—Interpretation of the decree 


— Execution Court entitled lo decidi 


Under section 47 of the new Code of Civil Piocedure the 
question whether or not an,alleged legal representative of a 
judgment debtor does or does not occupy that capacity so as to 
be bound by the decree, 1s one which is to be decided by the 
execution court. The decision of such a question does not offend 
against the principle that an execution court cannot go behind 
the decree os 


In order to decide such a question, in the case of a Hindu 
widow, it is necessary to investigate the circumstances under 
whichrthe contract was entered into upon which the decree was 
based. | 


Liladhar v. Chaturbhuj, I. L. R., 21 All., 277, Khuman Singh 
v. Makhan Singh, 5 A. LoJ. R., 550 and Jagarnoth Singh v. Sheo 
Chulam, 1. L R , 31 All., 45, referred to and explained. 
FIRST APPEAL from an order of BABU SARUP NARAIN, Second 
Subordinate Judge of Cawnpore. j : 
Binode Behari Lal, for the appellant. 


Katlas Nath Kaiju, for the respondents. 
tE A. F. O. No. 142 of 1925. 
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The judgment of the Court was delivered by i 


WALSH, J.—We are of opinion that this appeal fails. The ° 


point isa simple one. One Maheshi Lal left a widow surviving 
him, who executed two mortgages umder circumstances which are 
not known, and which have never been investigated upon the 
question whether the loan made by the widow was either for legal 
necessity, or for some other purpose which by Hindu law binds the 
estate. The mortgagee shortly before the death of the widow sued 
her and obtained a decree for sale. On the death of the widow, or 
some little time afterwards, he applied for execution, and sought 
to join, or bring on the record, two daughters of the deceased widow 
and of their father, the deceased Maheshi Lal, on the ground that 
they were the legal representatives of the deceased widow. They 
objected. Their objection took the obvious form that they were 
not the legal representatives of their deceased mother because there 
was nothing to represent They were the legal representatives, or 
reversioners, of their deceased father, and the decree against the 
widow could have no more binding effect than the mortgage con 
tract which she had entered into in her capacity. as a Hindu widow 
with a Hindu widow’s estate The Munsif rejected this objection 
taking the view that they were the legal representatives of the 
widow and that in questioning whether the decree was binding upon 
the estate in the hands of the reversioners, they were seeking to 
go behind the decree in the execution court. On an appeal brought 
to the Subordinate Judge this view was overruled, and the Subordi- 
nate Judge has explained the law ina very clear and abie judgment, 
holding that in substance the decision of the first court really begged 
the whole question, and that the daughters were entitled to contest 
the view in the execution court that they were legal representatives 
of their deceased mother, inasmuch as ıt had never been decided 
whether the mortgage, or the decree based thereon, bound the 
whole estate, or anything more’ than the interest of the Hindu 
widow and he remitted the case to enable that question to be 
decided. a x 

< ` With regard to the contention that the daughters are seeking 
to gobehind the decree it should be observed that this is not the 
case. What they are seeking to do is to interpret the decree, or, 
in other words, to ascertain whether the decree ıs such as to bind 
the whole estate, or whether it only bound the interest of the widow. 
That question has never been determined. For one reason, the 
reversioners were not made parties to the suit in which the decree 
was passed, and therefore unless the widow herself chose to raise 
the question which she,was not very likely to do, it would not arise 
at all, ancl therefore the fundamental question, namely, whether the 
contract was such as to bind’ the whole estate or not when ıt was 
originally made by the widow, has never been determined, and it 
would be contrary to all principles of law And justice if the courts 
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were to give a wider interpretation and operation to a decree than 
the contract upon which it was based. 


The appellant before us relied upon the decision in Liladhar v 
Chaturbhuy C) but the decision in that case turned upon a very 
narrow question. The objectors in that case disputed their lability 
as judgment-ebtors, not having resisted an order bringing them 
upon the record as legal representatives of the deceased judgment- 
debtor, and the case decides nothing more than the well-known 
principle that a judgment-debtor, or his legal representative, cannot 
go behind the decree, or dispute the validity of a contract upon 
which a decree has been passed. That authority was clearly 
explained in Khuman Singh v. Makhan Singh (©), a case which 
certainly should have been, but which appears not to have been, 
published in the authorised Law Reports but it should be observed 
with regard both to this case, and to the preceding one to which 
we have already referred, that these decisions were under the old 
law as provided by section 244 of the Code of 1882 and therefore 
have little or no application to the legal position today. The 
opinion was expressed in those cases, and it was definitely held in 
Jagarnath Singh v. Seo Ghulam (*) that a suit might be brought 
by a reversioner disputing the operation of the decree where it was 
contended that it bound the whole estate, and that the old section 
244 constituted no bar. But the old section 244 has been altered 
and the provisions of section 47 of the present Code make it quite 
clear that the question whether or not an alleged legal representa- 
tive does or does not occupy that capacity so as to be bound by the 
decree, is one which is to be decided in the execution court. That 
is precisely the question raised by this appeal. We repeat that it 
does not offend against the principle that an execution court cannot 
go behind the decree. The question raised in this and cognate 
cases is, what is the true interpretation of the decree, and what is 
its operative effect, and in order to decide that question it is 
necessary to investigate in the case of a Hindu widow the circum- 
stances under which the contract was entered into upon which the 


decree is based. . v, 


P r 


-_ 


We therefore dismiss the appeal with costs. 
Appeal dismissed. 


(1) L L. R., 21 All, 277 
(2) 5A.L.J.R,550 
(3) I.L. R., 3r All, 45 
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SAHU NANDLAL SARAN (Objector) 
VEVSUS 
SAHU DHARAM KIRTI SARAN (Decree-holder).* 


Civil Procedure Code, section 98 (a)— Decree based on an award—Appeal 
preferred although no appeal lay — Application for execution of decree— 
Period of limstatton—To be counted from date of original decree— 

š Decree jointly passed against all defendants in one matterand severally 
against different defendants with respect to other matters—Limitation 

Act, Ist Sch., Art. 182., Expl. I— Application of. 
Where an appellate decree either affirms, modifies or reverses 
. the decree of the trial court, the period of twelve years under section 
48 of the Code of Civil Procedure, should begin from the date 
of the decree of the appellate court, but where it has been held 
that no appeal lay, the order disposing of the so-called appeal 
will not amount to a decree and therefore the period of limitation, 
in such a cuse, should be counted from the date of the origin- 
al decree and not from the date of the so-called appeal. 
Ramesh v, Lakshmi Kant, 16 W. R., 1, Muhammad Razi v~. 
Karbalai Bibi, I. L. R., 32 All, 136, Rup Narain v. Sheo 
Prakash, 19 A. L. J. R., 159, Abdul Majid v. Jawahir Lal, I. L. 
R., 36 All., 35 and Sachindra Nath Roy v. Maharaj Bahadur 

Singh, 48 1. A., 335, referred to. 

Where a decree is jointly passed against all the defendants 
in one matter and severally against different defendants with 
respect to other matters, the first portion ol Explanation (1) to 
Art. 182 of the first schedule of the Limitation Act should apply 
to decrees passed severally and the second portion to the decree 
or decrees passed jointly. 

Subramanya Chettiar v. Alagappa Chettiar, I. L. R., 30 Mad., 
268, dissented from. 

An application made by the decree-holder for withdiawal of 
the amount of costs awarded against a judgment-debtor and in 
respect of an unsuccessful objection to an execution proceeding 

Ya ~ is not a step-in-aid in execution of the original decree and can- 
e: not save limitation. ppu Rao v. Rama Krishna Chettiar, 24 
Mad., 672, followed. 


EXECUTION First APPEAL from a decree of BABU GANGA 
NATH, First Subordinate Judge of Moradabad. 

Katlas Nath Katju (with him Sir Tef Bahadur Sapru, Surendro 
Nath Sen and Narain Prasad Asthana), for the appellant. 

Durga Prasad (with him /gbal Ahmad), for the respondent. 

The judgment of the Court was delivered by 


DALAL, J.—This is an appeal from an order by the Subordinate 
Judge of Moradabad in execution proceedings. The decree which 
* E. F. A. No. 176 of 192%. 
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was sought to be executed was passed on the basis of an award on 
18th May, 1909. The present application for execution was filed 
on the 17th November, 1924. In the lower Court the judgment- 
debtor Sahu Nadndlal Saran objected to the execution of the decree 
on the following grounds :— 


i. That twelve years had expired since the date of the decree 
sought to be executed, so the applicatiofi was barred under the pro- 
visions of section 48 (a) of the Civil Procedure Code. 


2. That uf for any reason there was no such bar, then the 
application was barred by the period of three years fixed under 
Article 182 (2) of the Limitation Act because no step-in-aid of 
execution of this particular decree had been taken within three years 
of t7th November, 1924. 


3. That the decree was not capable of execution on the ground 
that there was no operative order in the decree for the recovery of 
the sum claimed by the decree-holder. 


The lower court held that there’ was no bar under section 48 
because the period of limitation would be calculated not from the 
date of the decree but from the date of the dismissal of an appeal 
from that decree on 18th November, 1912; that there had been a 
step taken by the decree-holder against another judgment-debtor for 
recovery of certain costs by an application in execution which saved 
limitation as against the present judgment-debtor objector and that 
though there was no operative order in the decree of 18th May, 
1909 for the payment of the sum claimed by the decree-holder from 
the judgment-debtor, this defence was barred to the present judg- 
ment-debtor by the rules of res judicata. 


The last point may be disposed of first. The award dealt with 


the business of the firm of Sahu Radha Kishen whose descendants 


were parties to the suit for partition. In the award, while making 
up the accounts of the karkhana (business concern) of Gokul 
Prasad, Brij Bhukan Satan and Sibta Prasad, the arbitrator has 
taken into account in favour of Dharam Kirti Saran and Sibta Prasad 
a sum of Rs. 12,046-2-3 payable to them by the Rampur business . 
in which the present judgment-debtor Nandlal Saran was a partner < 
(see p. 171 of the printed paper-book, F. A. No. 21 of 1911, Dis- 
trict Moradabad, filed on 18th January, 1911). Though this sum 
has been noted as due to Dharam Kirti Saran and Sibta Prasad, 
there is no direction in the award that the firm carrying on business 
in Rampur was liable to pay this sum to Dharam Kirti Saran and 
Sibta Prasad. No direction was given by the arbitrator as .regards 
this sum of money because in an earlier portion of the award (p 
152 of the same printed book) an order ewas recorded by the 
arbitrator as part of the decree in the following terms :— 
“ Out of the properties which were admittedly held jointly by 
all the members ofe the family of Sahu Radha Kishen the kotht 
hundi (i. e., the hundi business) at Rampur and the immovable 
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property in the said state are not partible by the civil courts 
situate in British India. ” 

“It is clear, therefore, that the arbitrator was of opinion that he 
had no jurisdiction to pass any borders regarding this sum of 
Rs. 12,046-2-3. Sahu Dharam Kirti Saran however applied for 
recovery of his half share of this money by an execution application 
which was execution case No: 308 of 1914. Nandlal Saran objected 
to this application but his objection was dismissed on 11th October, 
1915 on the ground that he and the other judgment-debtors were 
managers of the Rampur kothi and bound to pay the decree-holders’ 
share of this sum of Rs. 12,000 and odd. That order is final and 
the judgment-debtor cannot be permitted to re-open the question in 
a subsequent execution proceeding. If not otherwise barred, the 
applicant Dharam Kirti Saran would be entitled to recover his half 
share of this sum of money. 


We shall next consider the question of limitation under section 
48° of the Code of Civil Procedure. The proposition of law was 
accepted by the appellant’s learned counsel that where an appellate 
decree either affirms, modifies or reverses the decree of the trial 
court, the period of limitation will begin from the date of the decree 
of the appellate court. As observed in Ramesh v. Lakshmi 
Kant (*), 


“IE the decree of the lower cout is reversed by the appellate 
court, it is absolutely dead’and gone; if, on the other hand, it is 
affirmed by the appellate court, it is equally dead and gone, 
though in a different way, namely, by being merged in the decree 
of the superior court, which takes its place fot all intents and 
purposes. Both the decrees cannot exist simultaneously.”’ 


The question for our consideration will, therefore, be whether 
the order of this Court of 18th November, 1912, amounted to a decree 
so as tO put an end to the decree of the trial court of 18th May, 
1909. As we have already noticed, the decree of the trial court was 
passed on the basis of an award from which no appeal is allowed by 
law. A‘so-called appeal was filed by Sahu Sibta Prasad and prose- 
cuted after his death by his son Sahu Param Kirti Saran minor 
under the guardianship of his mother. A Bench of this Court 


held that no appeal lay to this Court, because the award being a- 


legally valid one and the decree being in accordance with the award, 
no appeal could be preferred from that decree. The court, therefore, 
dismissed the so-called appeal without entering into the merits of 
the case. In our opinion such an order is nota decree affirming 
the decree of the trial court: and therefore there was no appellate 
decree in which the decree of the trial court could merge. The 
rulings cited on behalf of the rgspondent do not cover this particular 
point. No case, was cited to us in which the period of limitation 
was counted from the date of the dismissal of a so-called appeal in a 
(1) 16W.R,, L 
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case where no appeal lay under the law. In Muhammad Rast v. 
Karbalat Bibi (*) the appeal, when it was filed, was a proper 
appeal, but subsequently on the death of the appellant no action was 
taken by his successor to be bréught on the record and so the appeal 
abated and was dismissed. In that case an appeal did lie and the 
dispute between the parties was determined by the appellate court. 
The decree of the trial court, therefore, would be merged in such a 
decree of the appellate court. The next ruling cited on behalf of 
the respondent was in the case of Rup Narain v. Sheo Prakash (°). 
On reading the judgment of the learned Judges, the first impression 
would be that no appeal lay in that case and the appellant had come 
to that court merely to get certain words inthe judgment deleted 
for his personal satisfaction. When we examined the records of the 
appeal (Ex. F. A. No. 50 of 1907), we found that the appellant had 
aright of appeal and did appeal in the ordinary way against the 
decree of the trial court, but he had no real objection to the decree 
itself; the court below had given him what he had asked for, a 
decree absolute for sale; his real objection was that certain words 
appearing in the judgment, but not appearing in the decree, suggest- 
ing that the appellant decree-holder should’ give time to the judg- 
ment-lebtor might at some subsequent date be given effect to ina 
sense adverse to his interests; and under colour of appealing from 
that decree he was really appealing against a suggestion made only 
in the judgment. But, though' it was held that an appeal did not 
lie against the words used in the judgment, an appeal did lie against 
the decree, was properly preferred and was disposed of in the 
ordinary way by a finding that the decree-holder had really got all 
for which he asked. A Bench of this Court decided that those 
words did not form part of the decree and were not operative and 
that the appellant was in no danger of any loss, if such words were 
maintained in the judgment. This Court further declared that if 
at a subsequent date the rights of the appellant- were prejudiced, 
he would have an opportunity of appealing to this Court from that 
fresh order. In such a case it will not be correct to say that the 
appeal was barred by any provisions of law. 


Decree means (section 2 (2) Civil Procedure Code), “ the formal 
expression of an adjudication which so far as regards the court ex- 
pressing it conclusively determines the rights of the parties with 
regard to all orany of the matters in controversy in the suit”. 
[n the case before us this Court held that it had no jurisdiction to 
give any formal expression of an adjudication determining the rights 
of the parties, because no appeal lay to this Court under the law. 


In Abdul Majid vy. Jawahir Lal (*) their Lordships of the 
Privy Council had to consider a case ‘where an appeal to the Privy 
(1) I. L. R., 32 All., 136. (2) [1921] 19 A. L. J, Ro ‘159. 

(3) “[1904] 1. L. Ra, 96 All, 350. 


VOL. XXIV] HIGH COURT 469 


Council was dismissed for want of prosecution. They held that the 
period of limitation in such a case ‘commenced from the date of the 
decree of the High Court and not from the date of the order in 
Council dismissing the appeal. Theysobserved :— 


Cai 


“the order dismissing the appeal for want of prosecution did 
not deal judicially with the matter of the suit and could in no 
sense be regarded as an order adopting or Confirming the decision 
appealed from, It merely recognised authoritatively that the 
appellant had not complied ‘with the conditions under which the 
appeal was open to him, and that therefore he was in the same 
position as if he had not appealed at all.” 


These words were repeated by their Lordships in a subsequent 
case, Sachindra Nath Roy vy. Maharaj Bahadur Singh). In our 
opinion the case before us is stronger because in the Privy Council 
case an appeal did lie and had been properly preferred, while in 
the present case the proceedings not only did not terminate in an 
order dealing judicially with the matter in suit; but, as no appeal 
lay at all, could not under any circumstances ‘whatever have so 
terminated. We hold, therefore, that where it has been held that 
no appeal lay, the order disposing of the so-called appeal will not 
amount to a decree. The converse proposition, though it is not 
necessary for us to decide this, would also seem to be in peed a 
with the spirit of section 2, with the decision of their Lordships 
of the Privy Council and with Indian judicial authority, vig , where 
an appeal lay and that appeal was disposed of by an order, that 
order will amount to a decree except as in the case dealt with by 
their Lordships of the Privy Council (a case of dismissal for default) 
and in other special cases where it is expressly declared by section 
2 that the order shall not amount toa decree. We are, therefore, 
of opinion that in the present case the period of 12 years should 
be counted from the date of the original decree, f. e., 18th May, 
1909, and not from the date of the dismissal of the so-called appeal 
here on 18th November, 1912. The respondent’s present application 
for execution is, therefore, beyond time. 


The execution case, which according to the decree-holder res- 
pondents saves limitation, is case No. 233 of 1921, in which the 
application was filed on the 3rd March, 1922. The present appli- 
cation is filed within three years of the date of that application, 
which was filed by Dharam Kirti Saran for withdrawal of money 
deposited by Sahu Param Kirti Saran in court. The amount 
sought to be recovered and which was deposited consisted of costs, 
which were awarded to Dharam Kirti Saran against this particular 
judgment-debtor Param, Kirti Saran during execution proceedings in 
the trial court,and in the High Court. Dharam Kirti Saran had 
applied for execution of a portion of the decree of 1909, in which he 
was decreed asum of Rs. 51,000 odd against the deceased father 


(1) [r921] 48 I. A., 335- 
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of Param Kirti Saran. Param Kirti Saran objected and his objec- 
tion was dismissed. The execution court ordered on 8th March, 1916 
(execution case No. 308 of 1914 and: Misc. case No. 127 of 1916) 


-that Param Kirti Saran judgment-debtor shall pay Rs. 418-8-0 to 


the dècree-holder Dharam Kirti Saran on account of the costs 
incurred in the application of objection. Param Kirti Saran appealed 
from this order. His appeal was dismissed, and he was made 
liable to pay costs Rs. 262. “These were the two items of costs of 
which recovery was desired by an application of 30th August, 1921, 
in the execution department. The question is whether this step 
in execution of a decree against one of several judgment-debtors 
saved limitation as against the present judgment-debtor who was 
not a party to the previous execution proceeding. If it does not, 
the application of 3rd March, 1922, for withdrawal of this money 
from court will not save limitation. Explanation 1 to Article 182 
of the first schedule of the Limitation Act lays down (2nd para) :—. 


“Where the decree or order has been passed severally against 
‘more persons than one, distinguishing portions of the subject- 
matter as payable or deliverable by each, the application shall 
take effect against only such of the said persons or their re- 
presentatives as it may be made against. But, where the decree 
or order has been passed jointly against more persons than one, 
the application, 1f made against any one or more of them or 
against his or their representatives, shall take effect against 
them “all”. 

It was argued on behalf of the appellant that the first portion 
of this rule will apply to the present case. The alleged facts, on 
which this argument was based, are not correct in our opinion. The 
appellant’s case was that there was no portion of the decree passed 
against all the defendants jointly in favour of Dharam Kirti Saran, 
that the decree was passed severally and Nandlal Saran was not 
interested in the portion of the decree passed i in favour of Dharam 
Kirti Saran against Sibta Prasad. We find in the award clause (19) 
that certain properties were allotted to Dharam Kirti Saran as 
against all thé defendants of this suit. The decree passed on this 
award decreed this property, which was joint up to the institution 
of the suit, in favour of Dharam Kirti Saran against all the defend- 
ants. It is not the fact therefore that no portion of the decree 
was passed jointly against all the defendants. The case before us 
does not appear to be specifically provided for in the explanation 
where a portion of the decree is jointly passed against all the defend- 
ants and there are other portions of the decree passed severally 
against different defendants. The question will be whether such a 
decree will fall within the first portion of the explanation or the 
second or whether such a decree will be governed by the first ` part 
of the explanation as regards the séveral decrees and by the second 
portion of the explanation as regards the joint decrees. The opinion 
of the Madras High Cdurt is that where any portion of the decree 
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is joint, the case will fall within the second part of the explanation. 
This was laid down bya Bench of the Madras High Court in 
Subramanya Chettiar y. Alagappa Chettiar (*). According to the 
learned Judges the second part of ¢he paragraph should be read 
literally, t.e., the words “ where the decree or order has been passed 
jointly against more persons than one”. The reasoning does not 
appear to us to be convincing” If the first portion is read literally 
—" where the decree or order has been passed severally ”—it may 
be argued with equal reason that such a case must be governed by 
the first part of the explanation. The principle appears to us to 
be that when A, B and C are jointly liable and the decree-holder is 
attempting to recover the decretal amount from one of them, he 
should not be barred from recovering it from the rest if he fails to 
recover it from that particular judgment-debtor. He exercises due 
diligence in recovering the amount decreed to him and it will be 
no fault of his if he does not find the particular judgment-debtor of 
sufficient substance to pay up the entire decree. In such- a case 
it will be equitable to direct that steps taken in aid of execution 
against one of the joint judgment-debtors should save limitation as 
against the others. It is also obvious that when a joint decree is 
passed the decree-holder cannot execute it at one and the same time 
against them all separately for the sime amount. The case_is 
different when certain portions of a decree are jointly passed and 
others severally passed against more persons than one. While the 
decree-holder is executing the joint portion of the decree against 
one of the joint judgment-debtors, there is nothing to prevent him 
from executing the other portions of the decree against the several 
judgment-debtors who are liable thereunder. It would be expected 
of a diligent decree-holder that he should do so. We think, there- 
fore, that where a decree is jointly passed-against all the defendants 
in one matter and severally against different defendants with respect 
to other matters, the first portion of the explanation should apply 
to decrees passed severally and the second portion to the decree or 
decrees passed jointly. We find ourselves unable to agree with the 
opinion of the Madras High Court. We have not been referred 
to any rulings on the subject of any other High Court during the 
arguments. We hold that- the application is barred by the three 
years’ limitation. 

From another point of view also the application will be so barred. 
The three years period is to be counted in terms of Article 182, 
clause (5) :— 


‘ Where an application for execution has been made, the date 
of applying in accordance with law to the proper court for 
execution or to take some step-in-aid of execution of the decree, 
the step-in-aid of executio& which would save limitation is the 
step taken insexecution of that particular decree which is sought 
to be executed subsequently ’*. e 

(1) [1906] I. L. R., 30 Mad., 268, 
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In the present case the step taken was to withdraw costs of execu- 
tion proceedings and those costs were not costs in the suit. Those. 
costs were not of the suit because they were not incyrred in execution 
proceedings but were incurredéby a particular objector who objected 
to a certain execution proceeding. That decree for costs was a 
separate decree against a particular objector. The execution appli- 
cation for recovery of such costs was hot an execution application of 
the original decree. The learned Subordinate Judge has explained 
away this difficulty by holding that the application in execution by 
Dharam Kirti Saran for recovery of Rs. 51,000 and odd and the 
objection of Sahu Param Kirti Saran to the payment of that amount 
were proceedings in suit between the preliminary decree and 
the final decree. According to the lower court the order ‘for 
payment, dated the 8th March, 1916, was really a final decree for 
the payment of Rs. 51,000 and odd and the costs incurred in 
obtaining that decree were costs in the suit. If this view be accepted 
the decree of 1908 will be taken to bea preliminary decree and 
there would be several final decrees on foot thereof. The present 
judgment-debtor was not a party to the final decree of 8th March, 
1916,so any steps taken in execution of that decree cannot save 
limitation against the present judgment-debtor. Our view that 
application for execution of costs incidental to the execution proceed - 
ings was not an application for the execution of the original decree 
or any part of it is supported by a Bench ruling of the Madras High 
Court in Appu Rao v. Rama Krishna Chettiar (°). 
In the result we decree the appeal and dismiss the execution 

application of Dharam Kirti Saran with costs. 

Appeal allowed. 

(1) [1901] I. L. R., 24 Mad., 672. 
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Criminal Procedure Code, section 279—Joint trial, legality of— Same 
offence committed in the course of same transaction by diferent persons. 


Three persons, witnesses on the same side in a case of commu- 

nal riot, were committed to the Sessions Court, by three separate 

» orders of the Magistrale, for their trial for giving false evidence 
on the same point and to the same effect, to prove the manner 

in which a certain person met his death. The Magistrate first 
took the evidence-in-chief of tke prosecuting witness in the case 

of the first accused, ın the presence of all the three accused, but 

no cross-examination was held. The case was then adjourned. 

* Cr, App, Nos. 747, 748 and 749 of 1925. 
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The next day the case of the second accused was taken up and 
the evidence of the previous day was 1ead with the consent of 
the second accused. Witnesses. for prosecution were however 
re-called for cross-examination. {n the case of the third accused 
the evidence in the first case and thc cross-examination of the 
second day were read with the consent of the third accused and 
two witnesses for pros€cution were further cross-examined. 
Subsequently each accused was examined and two witnesses 
for defence were called in the first case but nonein the other 
two. Then followed single addresses on behalf of the accused 
and the Crown and finally the Judge addressed a single charge 
to the jury who convicted each accused under section 193 of the 
Penal Code. 


fZeld, on appeal, that the trial of the accused was conducted 
in such a way that in effect the proccedings amounted to a joint 
trial and that inasmuch as the offence committed by the three 
accused was the same offence and was committed in the course 
of the same transaction, a joint trial was legal under section 239 
of the Ciiminal Procedure Code. 


There is nothing?’ requiring any element of conspiracy indi-: 


cated by section 239 of the Criminal Procedwe Code. 


CRIMINAL APPEAL from an order of D. C. HUNTER ESQ., 
Sessions Judge of Allahabad. 


Syed Muhammad Husain and Akhtar Husain K Aan, for the 
appellant. 


Sankar Saran (Government Pleader), for the Crown. 
Shambhu Nath Seth, for the respondent. 


The judgment of the Court was delivered by Š 


DALAL, J.—Criminal Appeals Nos. 747, 748 and 749 of 1925 
arise out of a communal riot which occurred in 1024 and as a result 
of the case arising out of the riot the prosecution of the present 
three appellants for giving false evidence was ordered. It is ad- 
mitted by counsel for the appellants that the false Statements, which 
each of these three appellants is alleged to have made, were all 
directed to giving the same, or, at any rate, a very similar account 
of the manner in which a certain Mohammadan met his death at 
the hands of Hindus. 


The Committing Magistrate decided to enquire into the case of 
all three separately and he eventually committed them for trial to 
the sessions court by three separate orders as in three distinct cases. 
We think that in this he was only conforming to what has been 
the usual practice—a practice which is to some extent well-founded, 
so far as subordinate courts within the jurisdiction of this Court 
are concerned, on, at any rate, one decision of this Court, Em press 
of India y. Anant’ Ram(*). Thatwasa decision of a single Judge 
and was arrived at clearly with some hesitation. Counsel for the 

(i) L L. R., 4 All, 293. 
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appellants has not been able to refer us to any later case of this 
Court. He referred us to &mpress of India v. Niaz Ali Ç) in 
which however the facts were somewhat different. 


When the case came up before the learned Sessions Judge for 
disposal, he also expressed his opinion that there should be strictly 
in law three separate trials. As the point is of importance, we 
will quote 12 eatenso the account he gives of his procedure which is 
to be found in the heads of charge to the jury. Early in that 
charge his note shows that he addressed the jury as follows :— 


‘“At this stage the jury were again reminded that strietly 
speaking they were sitting to decide, not one trial of three 
persons, but three separate tials. The, law required this, but 
the law did not require that in such circumstances each accused 
person should necessarily be tried by a separate jury. In my 
opinion, it would have been improper to have tried each of 
these persons with a separate jury. Apart altogether from the 
great expenditure of public time and of private convenience 
involved, it would constitute a public scandal if one or more of 
these persons was convicted and the other or the others 
acquitted. For whatever arguments-might be put forward ` 
to the effect that all three were guilty, or to the effect that 
all three were not guilty, it would be impossible for anybody 
to put forward the argument that one or two were guilty or 
that one or two were not guilty. The story told by all three 
was to all intents and purposes the same story and that was.a 
story either false beyond reasonable doubt or true beyond reason- 
able doubt, or a story “the truth or falsity of which a reasonable 
man could not vouch for. That one or two persons should be 
punished and that one or two should go free for coming into 
court, and telling precisely the same story under exactly the 
same circumstances, would not be edifying. Therefore it was 
my opinion that all the thiee persons should be tried by, one 
jury. ‘Ihe result was to make the trial in practice hardly dis- 
tinguishable from a joint trial, but, under the circumstances, no 
prejudice could arise to any of the accused from this. The jury 
were reminded that the accused were given the option of having 
all the evidence recorded over again and had they chosen io 
exercise that option, the evidence would have had to have been 
recorded over again. But they did not exercise that option, 
considering, and quite rightly, that nothing could be gained 
thereby. They were, however, each of them allowed the option 
of recalling all or some of the prosecution witnesses for further 
cross-examination and this option they, in fact, exercised. 

On this aspect of the case, it wasonly necessary to give the 
jury one warning and that was, that, the cases being technically 
distinct cases, the statement made by ne of these three accus- 
ed could notin any way whatever be used against other of the 
accused. i : 

We have had the order-sheets in the three cases Nos. 20 21 
(1) I.L. R, 5 All, 17. 
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and 22 (Criminal Appeals Nos. 747, 748 and 749) of 1925 res- 
pectively laid before us. These order-sheets show that in case 
No. 20 of 1925 the evidence-in-chief of the prosecution witnesses 
was first taken, but there was no cross-examination of any witness 
excepting the doctor. This was due, we are informed and we have 
no reason to doubt it, to the ,fact that a counsel for the accused in 
case No. 20 of 1925 was not present. He was, in fact, also the 
leading counsel for the accused. Case No. 20 of 1925 was then 
adjourned in the ordinary way. During the hearing of this evidence 
all the three accused had been in the dock. The next day, case 
No. 21 of 1925 was called on and on behalf of Asad Ullah, the 
accused in that case, it was agreed that the evidence-in-chief of the 
prosecution witnesses which had been taken in his presence need 
not be re-heard but might be read inhis case. Witnesses for the 
prosecution were however re-called for cross-examination. The 
next stage in the case was that the evidence given in chief by the 
prosecution witnesses in the first case No. 20 of 1925, was also 
read with the consent of the counsel on behalf of the accused in 
case No. 22 o0f 1925 and the cross-examination of these witnesses 
which had preceded in case No. 21 of 1925 was also by consent read 
in case No. 22 of 1925 and twoof the witnesses for the prosecution 
were recalled on behalf of the accused for further cross-examination. 
Subsequently each accused was examined and one or two witnesses 
for the defence were called in the first case (No. 20 of 1925). No 
witnesses were called in case No. 21 of 1925 or in case No. 22 of 
1925. There then followed single addresses on behalf of the accused 
and Crown. In which order these addresses were delivered is not 
material to the decision of this case. Finally the learned Judge 
addressed a single charge covering all three cases to the jury and 
the jury returned their verdicts in regard to each accused convicting 
each of them under section 193 of the Indian Penal Code. 


Against the verdicts of the jury no appeals on the facts lie, 
but all the three accused have appealed on the ground that they 
were, in fact, tried jointly at one trial and by the same jury and that 
such joint trial, being as alleged illegal, the whole trial was vitiated. 
Other grounds of appeal dealing with misdirections to the jury were 
not argued. 


It was first argued by the learned counsel for the appellants that 
his clients had been prejudiced in two ways : firstly, that if the first 
accused had been convicted by the jury in a separate trial, the 
second and third accused would have claimed a different jury ; 
secondly, that the first accused would have been able to examine the 
second and third acctised as witnesses in his case. The same 
argument mutatis mutandis weuld apply to the cases of the second 
and third accused. We will deal with these objections before 
considering the main question. It was not strongly pressed that 
the accused would have been en#¢/ed to a fresh jury in the second 
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or third cases. It is clear that there would have been nothing 
illegal in the Judge hearing the second and third cases with the 
same jury that had tried the first. Such a procedure is provided 
for in the.proviso of section 27% of the Code of Criminal Procedure. 
No doubt the ‘accused in the second and third cases could have 
asked for a second jury and it would have beer. in the discretion of 
the Judge to grant or refuse that application. Prima facte there 
would seem to be no mote reason why a jury should not try a second 
charge in such circumstances than there is reason why a Sessions 
Judge should not try two cross-cases of riot. 

The second suggestion of prejudice, namely, that one accused 
was not able to call another accused as his witness, is baseless, if, 
in fact, a joint trial was legal, for exactly the same situation arises 
in every joint trial. 

To come then to the main question, two answers have to be 
given. Did the learned Judge try these cases as separate cases or 
did he in effect try them jointly? And, secondly, if we find that he 
in effect tried them jointly, was such joint trial illegal ? 


We have set out in extenso above the procedure actually followed 
by the Judge. It was clearly adopted inan attempt to save public 
time andSmoney and counsel for the appellants has wholly failed to 
prove, has almost even failed to suggest that that procedure was 
protested against in any way whatever or at any stage whatever. 
There are, however, only two methods provided by law for con- 
ducting a trial or trials in such cases as these. Either the trials 
must be separate if the law requires them to be separate or they 
may be and ordinarily will be joint, if the law permits them to be 
joint, unless for some particular reason the Jearned Judge considers 
that the trials should be held separately. It is very dangerous and 
not in accordance with law for a Judge, with the very best in- 
tentions, to follow some procedure which is really neither one nor 
the other of the two procedures provided by law. In this case it 
is Clear from the Judge’s own observations that he was endeavouring 
to try the accused separately and at the same time modify the pro- 


- cedure provided by law so as to save public time and money. We 


need not advert .in detail to the various stages of the procedure 
adopted by him as,we have set them out above, but we think that 
the trial or trials were conducted in such a way that in effect the 
proceedings amounted to a joint trial of the three accused. It is 
not clear that if one of the accused had asked to call the other two 
men inthe dock as his witnesses, what the learned Judge’s answer 
would have been ; but whalever ‘that answer would have been, we 
think that undoubtedly- the impression may have existed in the 
minds of the tlree accused and their counsel that the accused could 
not give evidencë each on the other’s “behalf. We hold that these 
particular proceedings amounted in effect to a joint frial. A decision 
in everycase of this nature must of necessity depend®upon its 
particular ‘facts. 


~ 
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‘The next question for decision is whether a joint trial was per- 
missible in this case and the answer to this question depends upon 
the application of the law to the particular facts. Section 239 of 
the Code of Criminal Procedure saystin the material clauses of that 
section “The following persons may be charged and tried together, 
namely, ; 


(a) Persons accused of the same offence committed in the course 
of the same transaction ; 


(ù) Persons accused of different offences committed in the 
course of the same transaction”. It is clear that the accused com- 
mitted the same offence, namely, an offence in each case under section 
193 of the Indian Penal Code. This point has not even been argued 
by counsel for the appellants and it could not beargued. The 
only question then that remains is whether these offences were 
committed in the course of the same transaction. Here again the 
circumstances in different cases may vary to an infinite degree. In 
the present case we- find three accused persons, witnesses on the 
same side in a case of communal riot, all giving evidence on the 
same point and to the same effect, to prove the same fact, vig., the 
manner in which a certain man met his death. We have no hesita- 
tion in holding that this evidence in the case of the three witnesses 
was given in the course of the same transaction. When the facts 
are stated as we have above stated them, there is to our minds 
hardly room for argument. There was the most obvious identity of 
purpose and that alone tx the circumstances of thts case is to our 
minds sufficient. 


We prefer the phrase “ identity of purpose” to the phrase “ com- 
munity of purpose”. The latter phrase is ambiguous in that it may 
mean only “identity of purpose” or it may suggest that the pur- 
pose of each was not only the same but was known to the others, 
or, in other words, “ conspiracy”. We do not consider “ conspiracy ” 
in any way a necessary element, though if it is present, its presence 
will be a further element supporting a finding that the offences 
were committed in the same transaction. It is clear that the framers 
of the Code of Criminal Procedure could never havehad in mind the 
necessity for any proof of conspiracy before the terms of section 239 
could be applied. There is nothing requiring any element of con- 
spiracy indicated by section 239. Further, that section has been in 
the Code for a very large number of years, if not from its actual 
inception and certainly long before sections 120A and 120B were 
added to the Indian Penal Code We have to look to section 239 
and to section 239 only. If the several acts of the accused were 
committed in the same>transaction, there is an end of the matter ; 
there can legally and properly pe a joint trial. 

We may add-that much confusion appears to us to have arisen 
in regard to this type of case owing to a failure to distinguish be- 
tween different acts of the accused and different transactions. The 
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act of each accused may be wholly independent of the act of ‘the 


-` other and in that sense there may be no community whatever ; but 


there may still be community of purpose in the sense of identity of 
purpose and the acts committed in the same transaction. In this case 
there cannot be a shadow of a doubt that there was identity of pur- 
pose, and, further, in the circumstances of this case, no reasonable 
man could believe that there was not in fact also community of pur- 
pose in the sense of a conspiracy or prior consultation. In either 
view we are satisfied that the offences of the three accused were 
committed in the same transaction and that therefore under section 
239 of the Code of Criminal Procedure a joint trial was legal. The 
appellants contend and we have also held that in effect the trial was 
a joint trial. i 
The appeals, therefore, fail and are dismissed. 
Appeals dtsinissed. 


BACHHAN (Plaintiff ) 
VEVSUS 


THE MUNICIPAL BOARD or MIRZAPUR (Defendant) .* 


Court-fees Act, section 7(g) (A) read with section 8 of the Suits Valuation 
Act (VII of 1887)—Surt for declaration of title as well as to obtain 
an injunctton—Valuation for computation of courl-fees and for pur- 
poses of furisdiction— When should be same. 


Where, in a suit for a declaration of title in respect of a certain 
plot of: land and for an injunction restraining the defendant 
from interfering with plaintiff’s construction over the land in 
dispute, the plaintifl valued the plot at Rs. 1,100 for purposes, 
of jurisdiction and for payment of court-fee at Rs. 1o in respect 
of declaration and Rs. ro for the issue of the injunction, fed, 
that having regard to the provisions of section 7 (4) (d) of the 
Court-fees Act and section 8 of the Suits Valuation Act (VII of 
1887), the plaintiff was bound to pay a court-fee for relief by 
way of injunction on the valuation of Rs. 1,100. - 


STAMP REFERENCE. 


The following is the Office Report :— 

The suit giving rise to this appeal was brought for a declara- 
tion of title in respect of a certain plot of land and for an 
injunction restraining the defendant from interfering with plaint- 
iff’s construction over the land in dispute. He valued the suit 
at Rs. 1,100, the value of the plet in suit, and at Rs. 10, the value 
of the injunction prayed for (w:de paper Wo. ro5C on the record 
and paragraph 7 of the plaint} Tlie court-[ee paid on the 
plaint was Rs. 20 only which is too little. According to a ruling 
of this Hon’ble Court reported in 36 Allahabad, at page soo the 
Injunction claimed*is a consequential relief and consequently 

* Stamp Ref, in S, A, No. 1834 of 1925, 
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the suit falls within the purview of section 7, clause (iv), para 
graph (c) of the Court-fees Act (VII of 1870) and is liable to 
be charged with an ad valorem court-fee calculated at Rs. 1,100 
which comes to Rs. 107-8-o accerding to the schedule of court- 
fees in force at the time when the suit was instituted. Rs. 20 
having already been paid, there isa deficiency of Rs. 87-80 
payable by the plaintiff-appellant for the court of first instance. 

His claim having been dismissed by the first court, the plaint- 
iff-appellant moved the lower appellate court in appeal valuing 
his appeal at Rs. 1,100 and paying a court-fee of Rs. 20 only. The 
memorandum of appeal to that court for the 1eason set forth above 
and according to the schedule of court-fee then in force should 
have borne a court-fee of Rs. 85 out of which Rs. 20 have already 
been paid. There is, therefore, a deficiency of Rs. 6g payable 
by the plaintiff-appellant for the lower appellate court. 

The lower appellate court dismissed the appeal with costs. 
The plaintiff-appellant then -preferred this second appeal and 
again valued at Rs. 1,100 and paid Rs. 10 Only as court-fee. 
As shown above and with reference to the grounds of appeal 
taken in the memorandum of appeal to this Cout as well as 
the relief sought by the appeal, he should have paid here a 
court-fee of Rs. 85 while he has paid Rs. ro only. There is, 
therefore, a deficiency of Rs. 75 payable by the plaintiff-appel- 
lant for this Court. 

The result is that the deficiency payable by the plaintiff- 
appellant for all the three courts is Rs. 227-8-o. 


. Katlas Nath Kaiju, for the appellant. 
Sankar Saran, for the respondent. 
The judgment of the Court was delivered by 


LINDSAY, J.—We have heard the counsel for the plaintiff- 
appellant in this case in connection with the office report, dated the 
17th of February, 1926, regarding the deficiency in the court-fee 
in all three courts. According to the office report there is a defi- 
ciency of Rs. 227-8-0 payable by the plaintiff-appellant. 

In our opinion the office report is correct. The suit was brought 
for the purpose of obtaining a declaration of title regarding a 
certain piece of landin Mirzapur and for the declaratory relief a 
court-fee of Rs 10 was paid. Further relief was sought in that the 
plaintiff asked the court to issue a perpetual injunction restraining 
the Municipal Board of Mirzapur from interfering in any way with 
the construction of a chabutra which the plaintiff desired to erect on 
the land in question. 


In paragraph 7 of the plaint we find the following :— 


“ For purposes ® of jurisdiction the value of the thing claimed 
is Rs. 1,100 and for payment of court-[ee it is Rs. ro, in respect 
of declaration, and Rs. ro for the issue of an injunction.” | 

As regards the relief by way of declaration there can be no 
dispute. As regards the court-fee payable for relief by way of an 


- 


CIVIL 
1926 
BACHHAN 
r. 
THE 
MUNICIPAL 
BOARD OF 
MIRZAPUR - 


Lindsay, J. 


CIVIL 





1926 





BACHHAN 
Vv. 
THE 


MUNICIPAL 


BOARD OF 
MIRZAPUR 





~ Lindsay, J. 








480 i HİGH COURT [A. Ł. j. k. 
injunction, that is regulated by section 7 (4) (æd) of the Court-fees Act 
which lays down that in a suit to obtain an injunction the court-fee 
shall be paid according to the amount at which the relief sought is 
valued in the plaint or memorafdum of appeal 


We have to read this along wıth section 8 of the Suits Valuation 
Act, VII of 1887, according to which in suits of the class we 
are now considering the value as determinable for the computation 
of court-fees and the value for purposes of jurisdiction shall be the 
same, In this case for purposes of jurisdiction the plaintiff valued 
what he calls, the “thing claimed”, at Rs. 1,100 and consequently the 
suit was instituted in the court of the Subordinate Judge. It seetns * 
to us, therefore, that having regard to the provisions of the two 
sections just mentioned the plaintiff was bound to pay a court-fee 
for relief by way of injunction on the valuation of Rs. 1,100 and 
that is what the office has reported. 


We, therefare, direct that this appeal be not heard until the 
plaintiff-appellant has made good the deficiency reported by the 
office. Of course the appellant is at liberty, if -he desires to 
avoid the payment of the deficiency reported in respect of this 
Court, to amend his plaint and memorandum of appeal. We give 
the plaintiff an opportunity to do so. We allow a month for making 
good the deficiency. 


eÁ 


RAM DEVI AND OTHERS (Defendants) 


VEFSUS 
GANESHI LAL AND OTHERS (Plaintiffs) * 


Civil Procedure Code, Para. 21 of and Sch.—Arbitration, reference to, with- 
out intervention of Court—Agreement between partics, terms of—Decrees 
of Court. passed during pendency of insolvency proceedings to be modified 
according toterms of award—Award, an- adjustment of the decrees 
under Or. 21, r. 2—Validtty of. 


Where during the pendency of insolvency proceedings litigation 
arose between the receiver and lhe secured creditors, with regard 
to the payment of debts, and the parties eventually agreed to 
refer the matter to arbitiation without the intervention of the 
Court, the agreement providing “that a decree in terms of the 
award would be accepted by the parties and that any, decree 
passed by the Court during the pendency of the arbitration pro- 
ceedings would be subject to the award and would be modified in 
accordance with it’, and the award passed subsequently directed 
(1) the parties to modify the decrees duly passed by courts of 
law, and (2) the recciyer to bring the insdélvent’s property, which 
was revenue paying and ancestral, to sale and realize the sale 
proceedings through court, and it was found that the objectors 
to the award, who were plaintiffs in two suits, continued to take 

* F. A.F. O.'No, 64 of 1925. 
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part in the arbitration proceedings subseqtent to the suits, Aeld, 
that the award was perfectly valid and, therefore, binding on 
the parties. The award was an adjustment of the decrees under 
Order 21, rule, 2, Civil Procedure Code, and if any suits were 
pending, the award may be filed*by way of defence and a decree 
obtained on foot thereof Gajendra Singh v. Durga Kumari, 23 
A. L. J. R., 56r and Mannı Lal v. Gokal Das, I. L. R., 45 Bom., 
245, followed. r 


Held, also, that though thẹre was nothing in the Insolvency 
Act to prevent the secured creditors from acting according to the 


ae second clause of the award, the better way would be to obtain 


the insolvent’s discharge under section 38 and deal with the 
_ property outside the jurisdiction of the insolvency court. n 


An award cannot be regarded as invalid merely because it is 
made in a reference by parties to a suit without the intervention 
of the court, and such an award should be treated with greater 
indulgence and larger opportunities for rectification of mistakes, 
if any, should be given. 


Manni Lal v. Gokal Das,-1. L. R., 45 Bom., 245, followed. 


An error in law onthe face of an award; such as will justify 
the court in setting it aside, must be an error in some legal pro- 
position to which the arbitrators have tied themselves, the 
same being found in the award ora document actually incor- 
porated therein, and which is the basis ef the award. Champsev 
Bhara & Co. v. The Jsorar Balloo Spinning & Weaving Co. La., 
I. L. R., 47 Bom., 576, followed. | 


The law would not enforce the specific performance of an 
agreement to refer to arbitration, but if duly appealed to, it has 
the power in its discretion to refuse to a party the alternative 
of having the dispute settled by a court of law and thus to leave 
him ina position of having, no other remedy than to procecd 
by arbitration. When the agreement is a mere agreement to 
refer, the plaintiffs cannot be deprived of the right to have 
recourse to the court but they can deprive themselves of such 
rights by their own act after writ, as, for example, by going on 
with the arbitration and obtaining an award. Doleman & 
Sons v, Ossett Corporation Ld., lro] 3 K. B., 257, referred to. 

FIRST APPEAL from an order of MirzA NADIR HUSAIN, Second 
Additional Subordinate Judge of Aligarh. 


M. L. Agarwala, for the appellants. 
Surendro Nath Sen, for the respondents. 


The following judgments were delivered :— 

DALAL, J.—This is an appeal from an order of the Second 
Additional Subordinate Judge of Aligarh, ordering an award by an 
arbitrator without the intervention of a court to be filed, under 
para. 21 of the 2nd sthedule of the Civil Procedure Code. Ganeshi 
Lal, one of the parties to thee reference to arbitration, applied for 
the filing of the award while Musammat Ram Devi, widow of Sheo 
Prasad, for herself and her minor son, a second Musammat Ram 
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CIVIL Devi, wife of Bhola Nath, Jai Deo Prasad for himself and his minor 

mr nephews and Ganga Prasad showed cause why the award should not 

Z be filed. The objectors other than Musammat Ram Devi, wife of 
RaM DEVI Bhola Nath, have appealed apd the applicant Ganeshi Lal has con- 
Gangsny tested the appeal. j 

HAL The property in dispute, which is revenue paying and ancestral 
Dalal,J property, belongs to Bijai Indar Singh. He was adjudged an insol- 

vent and a receiver was appointed of his property. The contesting 

.77—> + parties to this appeal are all his secured creditors. He had un. 
| secured creditors also,- who are represented by the receiver in 
insolvency. The insolvent was out of possession and in the opinion 
of the receiver some of the properties were fictitiously sold. Litiga- 
tion therefore arose between the receiver and certain persons. in, - 
possession of the insolvent’s property. Finally the secured creditors, 
the persons in possession of the property and the receiver entered 
into an agreement, on 28th February, 1923, to refer the matter 
relating to the payment of the secured and unsecured debts and to 
their amount to arbitration The first arbitrator died in the follow- 
ing September and.on 4th November, 1923 the parties with the 
exception of two (who are therefore not bound by the award) 
appointed -B. Manni Lal pleader as new arbitrator. The award 
under discussion was made by him on 4th June, 1924. The parties 
had entered into certain agreements both before the first arbitrator 
and before the second arbitrator ; they will be examined when the 
objections of the appellants are considered. 


The contention of the appellants is that the award is illegal on 
the face of it or that therefore the court should refuse to file it. The 
alleged. reasons for illegality are three-fold. (1) That it gives an 
illegal direction to the parties for the settlement of pending suits 
and existing decrees. (2) That the direction given to the receiver 
by the arbitrator to bring the property to sale and realise the sale 
proceeds through court is illegal having regard to the provisions of 
section 60 of the Provincial Insolvency Act. (3) That the arbitrator 
has disregarded the agreement between the parties of giving 
priority to three claims, one under the decree No. 55 of 1913 in 
favour of the widow of Sheo Prasad, another under a mortgage of 
Ist March, 1911 resulting in a decree of 24th September, 1923 
in favour of the widow of Sheo Prasad and the wife of Bhola Nath 
and a third under the mortgage of rst February, 1912 resulting in 
a decree of 7th April, 1924 in favour of Sheo Prasad’s widow, Jai 
Deo Prasad and Ganga Prasad. 


z Courts in India have interpreted the provisions of para, 21 of 
schedule 2 of the Civil Procedure Code as pregluding the remission 
of an award to the arbitrator for reconsideration. Mushtafa Khan 
v. Fuija Bibi Ç), Hari Kuar vy. Lachine Ram (*) and Kunj 


(1) ILL. R, 27 All, 526 
(2, I. L. R; 38 All., 380. 
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Lal vy. Banasst Lal (*). There may be some reason for a distinc- 
tion between the proceedings in arbitration with the intervention 
of a court and those in arbitratiqn without the intervention’ of 
a court, but the distinction is difficult to understand between 
proceedings when reference to arbitration is filed in court and those 
where no such reference is filed but only the final award is desired 
to be filed. In the present case, if one of the parties had taken 
action under para. 17 and filed the reference to arbitration of 28th 
February, 1923, the court would have been clothed with the power 
of remitting the award under para 14. We do not think that 
necessity will arise for the remission of the award to the arbitrator. 
We, however, desire to draw attention to this defect in the legislation 


(if there is one) with a view to possible future amendment of the 


law. There is no apparent reason to discourage arbitration without 
the intervention of a court by penalismg it to this extent that a 
slight mistake therein which could easily be rectified by a remission 
to the arbitrator would completely invalidate the award. In our 
opinion an award given without the intervention of the court should 
be treated with greater indulgence and larger opportunities for its 
rectification should be given as in such acase the arbitrator acts 
without any guidance from a court of law. In the present case it so 
happens that the arbitrator is a practising lawyer but such is not 
-the usual qualification of an arbitrator chosen by parties. 


We shall take up the objections enumerated above one by one. 
It was first urged that the direction in the award to the parties to 
modify the decrees duly passed by courts of law amounted to an 
ousting of the jurisdiction of the court and was therefore illegal. 
Reference was made toa Bench judgment of the Calcutta High 


Court in Ram Prasad v. Mohan Lal (°). In delivering the judg- ~ 


ment of the Court the learned Judge MUKERJEE placed reliance on 
the case in Doleman & Sons y. Ossett Corporation Lid. (*) and 
explained the views adopted by FLETCHER MOULTON, L. J. and 
FARWELL, L. J. In that case there isa difference in the view 
enunciated by the two learned Judges and the Calcutta High Court 
was inclined to adopt the view of FLETCHER MOULTON, L. J; the 
point, however, did not arise in that case of accepting one view in” 


preference to the other. The English case referred to an action | 


upon a contract which contained a provision for reference to arbitra- 
tion. According to FLETCHER MOULTON, L. J. the law would 
not enforce the specific performance of an agreement to refer to 
arbitration, but if duly appealed to, it has the power in its discretion 
to refuse to a party the alternative of having the dispute settled by 
a court of law, and thus to leave him in the position of having no 
other remedy than to proceed by arbitration. If the court has 
refused to stay an action or if the defendant has abstained from 
asking it to do so, the court has seisin of the dispute, and it is by 


(1) 4P.L. J., 394. (2) IL L. Ra 47 Cal, 752, 
(3) [1912] 3 K. B., 257, 
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its decision and by its decision alone, that the rights of the parties 
are settled. It follows that in the latter case, the private tribunal, 
if it has ever come into existence, is functus officto. There cannot 
be two tribunals each with’ jurisdiction to insist on deciding the 
rights of the parties and to compel them to accept its decision. The 
view adopted by FARWELL, L. J. did not carry the right of the 
jurisdiction of the court to that length. He agreed that the plaint- 
iffs cannot be deprived of the right to have recourse to the court 
when the agreement is a mere agreement to refer, but he added that 
they can deprive themselves of such rights by their own act after 
writ, as, for example, by going on with the arbitration and obtaining 
an award; but when nothing has been done by them since writ and 
the only matter relied upon is an award made since writ, without 
their knowledge or consent, under an agreement antecedent to the 
action, the plea is in fact and in truth a plea of the agreement and, 
is bad, because there is no act of the plaintiffs subsequent to the 
writ on which reliance can be placed. It is obvious to us that the 
present case falls within the exception formulated by FARWELL, L. 
J. Inthe agreement itself to refer to arbitration there was a pro- 
vision that if a case be pending at the time between the parties 
relating to debts due by or property belonging to Bijai Indar Singh, 
it would be deemed to have been disposed of according to the award, 
meaning that a decree in terms of the award would be accepted by 
the parties, and that if during the pendency of the arbitration 
proceedings a decree be passed, the decree of the court would be 
subject to the award and would be moditied in accordance with the 
award. There was an obvious necessity for this clause because 
otherwise certain claims may become time-barred during the 
pendency of the arbitration proceedings and fail on the proceedings 
proving abortive. The fear was justified. The agreement was 
entered into on the 28th February, 1923 ; the award was delivered 
nearly sixteen months later, on 4th June, 1924, and now nearly 21 
months after the award it has not been found possible to take 
action thereon. More than three years have elapsed since the 
parties entered into the agreement to refer to arbitration and 
possibly it may take as many years more before the objectors find it 
impossible to prevent action being taken under the award. The 
appellants who were plaintiffs in two suits continued to take part 
in the arbitration proceedings subsequent to the suits. There was 
thus, to follow the opinion of FARWELL, L. J., nothing illegal in the 
arbitrator delivering his award in spite of the decrees of court and 
directing that the decrees may be modified by the parties in terms 
of the award. The situation apprehended by FLETCHER MOULTON, 
L. J. of two tribunals each with jurisdiction to insist on deciding 
the rights of the parties and to compel them to accept their decision 


does not arise here. The parties themselves hdd the decrees of 


court in contemplatio and in anticipation of those decrees had , 
agreed that they would execute the decrees in a particular form and 
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not in the form in which they would be granted by court. As the 
plaintiff had agreed to such an arrangement, he cannot compel the 
defendant and judgment-debtor of those decrees to accept the 
decision of the court. ` 


_ In our opinion the award is an adjustment of the decrees under 
Order 21, rule 2, Civil Procedure Code. Both the decree-holder and 
the judgment-debtor are entitled to draw the attention of the 
executing court to an adjustment after the decree. So far as we 
understand the facts of the case, decrees have been obtained by the 
appellants on foot of two mortgages and the third claim is in itself 
a decree. The observations of MR. JUSTICE WALSH in a case 
where the matter in dispute was referred to arbitration during the 
pendency of an appeal without the intervention of the court and the 
appellate court was. desired to pass a decree in terms of the award, 
may be quoted, Gajendra Singh v. Durga Kumari Cia 


‘Speaking for my own part, I am not satisfied that any 
question of law arises at all. The agreement before us is such 
that upon general principles of law I am not satisfied thal ıt is 
necessary to apply any provision of the Code. The provisions of 
the Code only apply to such proceedings as purport to be taken 
thereunder. It happens from time to time that things are done 
by the consent of parties without reference to any special 


provision of the Code. It also happens sometimes that the , 


parties are governed by some general principles of law, analogous 
to a provision in the Code, which is not actually to be found in 
the Code. The most familiar illustration of that is where there 
is a binding decisjon in interlocutory proceedings, in the course 
of a suit, and one of the partics seeks to question it at a later 
stage. The Privy Council have held that the decision between 
the parties in the course of a suit is governed by the principles 
of res judicata, independently altogether of the special provisions 
of section 11 of the Code, and indeed there is no provision of the 
Code which applies to it.” 


In that case, which was heard by a Bench of three Judges, the 
majority of Judges held in favour of the award being binding on the 
parties. . 

We have dealt so far with the rnodification of decrees of court. 
If any suits are pending, the award may be filed by way of defence 
and a decree can be obtained on foot thereof. Such was the 
opinion of a Bench of the Bombay High Court in Manni- Lal v 
Gokal Das (*). It was held that the award could not be regarded 
as invalid merely because it was made in a reference by parties to 
the suit without the intervention of the court, but that the court 
should have tried the issue whether the award was not binding 
npon the parties under the general principles of the law of contract 
by proceeding under Order 23, rule 3. The procedure laid down by 
the Bench in such a case was of an ordey to the defendants to file 

(1) [1925 ] 23 A. L. J. Rọ, 561, (2) I. L. R., 45 Bom., 245. 


hana. 


CIVIL 





1926 





RAM DEVI 
a. 
GANESHI 
LAL 





Dalal, J. 


CIVIL 





1926 





RAM DEVI 
v. 
GANESHI 
LAL 





Dalal, J. 


486 HIGH COURT [A. L. J. R. 


a written statement pleading the award. In his judgment FAWCETT, 

J. has quoted the words of FARWELL, L.J.-in the case of Doleman 

-& Sons already referred to that, it is always possible to settle the 

differences between the parties 4s they please. On the observations 

of FLETCHER MOULTON, L. J., already quoted, the learned Judge” 
comments as follows :— z 


: But he expressly excepts the case where the parties agree de 
novo that the dispute should be tried by arbitration as in the case 
where they agree that the action itself shall be referred. His 
objection that the court’s, jurisdiction cannot be ousted applies 
to acase (like the one there under consideration) whete there 
was a reference to arbitration subsequent to the commencement 
of the action, without the consent of one of the tarties” 


It was suggested by the appellants’ learned counsel that the 
defendant (the applicant here) Ganeshi Lal ought to have applied 
under para. 18 of the second schedule for stay of proceedings on the 
ground that the matter was referred to arbitration. It is difficult 
to understand how this would have helped Ganeshi Lal when it is 
objected by the appellants’ learned counsel that a court is not bound 
by an award given by an arbitrator upon a reference outside the 
court. The learned counsel objected to pending suits being decided 
on the basis of the award. l 


The contention of the learned counsel practically amounts to 
this that there cannot possibly be an arbitration in a case like the 
present where the length of the arbitration and its failure ultimately 
may deprive parties to the arbitration of their rights. The arbitra- 
tor cannot ignore the agreement of the partiès that the decrees and 
the claims would be mcdified in accordance with the award and the 
arbitrator accepting the agreement cannot pass an award to the 
effect that the decrees and claims may be modified in terms of the 
award. This would be putting an unjustifiable restriction or agree- 
ment between parties otherwise than by compromise. The aim of 
a court of law is to satisfy parties and not to foment litigation. 


Now we come tothe second objection. One of us expressed 
the opinion from the Bench that it suggested itself to the learned 
counsel for the appellant, Mr. Peare Lal Banerji, during a night’s 
further study of the case. No such objection was made in the lower 
court, in the grounds of appeal or when the case was opened by the 
learned counsel on the first day. We do not think that the objection 
is so formidable as it looks at first sight. Under section 60 the 
receiver cannot sell ancestral and immovable property paying reve- 
nue to Government but has to submit a statement to the Collector 
who may act under paragraphs ‘2 to 10 of the third schedule of the 
Civil Procedure Code and farm or manage the property and pay 
the income to the receiyer. The parties to these proceedings how- 
ever are all-secured credjtors and the order of adjudication does not 
bind them: .It is enacted in’ section 28 which details the effect of 


= 


\ 


r 
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an order of -adjudication that nothing in that section shall affect the 
power of any secured creditor to realise or otherwise deal with a 
security in the same manner as he would Haye been entitled to 
realise or deal with it as if this section had not been passed. Sec- 
tion 47 deals with rights of secured creditors who can realise the 
security and prove only for the balance die. They can of course 
prove for the whole debt on *relinquishing the security but,in the 
present case the secured creditors have obtained decrees and there 
is no allegation that they have relinquished the security. The arbi- 
trator who was a man of law has provided for the receiver failing 
to sell the property within a certain time (which has long expired 
. by now) by empowering the decree-holders to bring the property 
to sale in execution of the decrees, to realise the sale proceeds in 
terms of the award and to get the decrees struck off as having been 
satisfied in full. The Insolvency Act has no provision to prevent 


secured creditors from acting accordingly. We, however, do not - 


suggest that this should be done. Possibly the better way would 
be to obtain the insolvent’s discharge under section 38 and deal 
with the property outside the jurisdiction of the insolvency court. 
The receiver will then cease to be a receiver under insolvency but 
he is a person vested by the arbitrator with authority to sell the 
property under the arbitration provisions and would be able to sell 
the property under the terms of the award. 


The last objection will not hold us long. It was said that the 
parties admitted the priority of the three debts mentioned above 


while the arbitrator decided that no question of any Claim being — 


prior or subsequent arose. The agreement referred to is that of 
18th February, 1923 filed with the first avbitrator and subsequently 
confirmed in the presence of the second arbitrator. If that agree- 
ment had been binding on the parties on the date of the delivery of 
the award, the award would certainly have been defective and if no 
remission thereof is permitted it could not be filed. The arbitrator, 
however, has explained in great detail how this agreement was 
cancelled by another agreement of the 16th March, 1924. His 
observations under issue No. 1 should be read to understand what 
happened. It appears that during the conference on that date 
parties were in an accommodating frame of mind and by relinquish- 
ing ath part of the debts claimed up to 31st January, 1924, they 
discovered that the assets of the insolvent would nearly equal the 
value of his properties. They, therefore, came to an agreement that 
the amounts fixed upon at the time may be paid in cash -to each 
party and that no party will have any right to object to it. The 
argument of the learned counsel for the appellant on this subject 
may be divided into two parts: (x) that the arbitrator did not 
correctly interpret this agreement and (2) that one of the appellants, 
the wife of Sheo Psasad, had not given ber consent to the agree 
ment. To meet the first objection, it is sufficient to quote the 
observations of their Lordships of the Privy Council in the case of 
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1926 š 
DE “An eror in law on the face of an award, such as-will justify 
RAST DENI the court in setting it aside, must be an error in some legal pro- 
GANESH! position to which the arbitrators have tied themselves, the same 
LAL being found in the award or a document actually incorporated 
ee therein, and which is the basis of the award.” 
al, J. 


An error of law on the face of an award means, in their Lord- 
ships’ view, that we can find. in the award or in a document actually 
incorporated thereto, as for instance a note by the arbitrators stating _ 
the reasons for their judgment, some legal proposition which is the: *« 
basis of the award and which we can then say is erroneous. There’. “i » 

is no such legal proposition here which may be said to be erroneous.” ` 
The arbitrator has described in detail the agreement as to allowing: ` 
priority and the subsequent change of attitude of the parties fe- < 
moving all dispute as to priority. The existence of an agreement - 
of 16th March, 1924°is admitted and this court cannot question the . 
arbitrator’s interpretation of that agreement. There is no legal .. — 
_ flaw on the face of the award in this matter. We are not a court, ... 
of appeal enquiring into the correctness or otherwise of the findings a. 
of the arbitrator.- If need were, we would hold that the interpreta- 
tion put oħ the agreement of 16th March, 1924 by the arbitrator is 
correct. We are more convinced of this because it was never + 
specifically stated either in the lower court or in the grounds of 
appeal here that the arbitrator had failed to include in the award 
an agreement between the parties granting priority to the three 
claims of the appellants. We have, however, not rejected the plea” - 
merely on the ground of its omission in the lower court and in the’ « 
grounds of appeal. l 


In the portion of the award already referred to, the arbitrator 
has given his reasons for holding that the widow of Sheo Prasad 
was also bound by the agreement. One of the persons present was 
Bhola Nath, who was acting on behalf of his wife (another lady of 
the same name Musammat Ram Devi). He consulted Musammat 
Ram Devi, widow of Sheo Prasad. Before recording his statement, 
he told the arbitrator that he would go to the house of Sheo Prasad 
and consult her and on his return accepted the agreement. Bhola Nath 
was a clerk of B. Sheo Prasad who was a pleader. We are, therefore, 
of opinion that the arbitrator rightly held the widow of She 
Prasad to be bound by the agreement of 16th March, 1924. It is 
admitted that Ganga Prasad who was not present on 16th March, 
1924 accepted the agreement subsequently on 7th April, 1924. 

` For the sake of clearness we may note that the first ground of 
: appeal, as it is worded, has no force. The award first gives a nar- 
ration of,the facts and the issues framed. In the narration and the 
issues the, qrestior of priority is'raised. Thé nartation however 
may ti) I. L. R., 47 Bom., 576 


a” 
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includes narration of events prior to 16th March, 1924 and the issues 
were also framed prior to that date. The mention of the agreement 
as to -priority and the framing of an issue on the subject do not 
amount to a finding by the arbitrator in favour of priority of the 
three debts due to the appellants. It is, therefore, wrong to say, as 
it is stated in the first ground of appeal, that the earlier portion of 
the award gives priority toe certain debts while the latter portion 
takes it away. As to ground No. 3 the arbitrator does decide the 
issue of priority to the effect that none will be recognised. The fifta 
ground of appeal was not separately argued by the appellants’ 
learned counsel. 


‘ No affidavit either of Sheo Prasad’s widow or of Bhola Nath, 
' whose wife objected to the ‘filing of the award, was submitted 
to the lower court to aver that she did not consent to the agreement 
of 16th March, 1924. Technical objections were put forward through 
pleaders but not one appellant made an affidavit to the effect that 
the relinquishment of priority for the appellants’ claims was not 
contemplated by them on that day. 


Our attention was drawn to the low valuation Rs. 5,100 of the 
subject-matter in dispute made by Ganeshi Lal applicant. This 
point was raised in the trial court also and is obviously justified. 
The amount due to Ganeshi Lal alone is over Rs. 10,000, so the 


subject-matter in dispute before the trial covrt was in any Case of a 


larger value than Rs. 10,000. 


The learned Subordinate Judge has written an able judgment 
` and we are in entire agreement with the findings recorded by him. 
. The appeal is dismissed with one set of costs to Lala Ganeshi Lal 
and another set to be divided among any of the respondents who 
may have put in an appearance. 


WALSH, J.—I have read the judgment of Mr. JUSTICE DALAL 
and agree with it, and with the order proposed. 
- Appeal dismissed. 





BALLABHA DAS (Decree-holder) 
VEI SUS 
MURAT NARAIN SINGH AnD OTHERS (Jud gmtent-debtors) .* 


Transfer of Properly Act, section z08—Lease, when not exempted froin 
provisions of—Primary object of the lease not agriculture — Terms 
of —Proper construction of—Righis of the lessee—Transferable and 
saleable— Tenancy cl, section 20—Inapphicability of—Plea of non- 
transferability not raised by mortgagor before passing of decree— Whe 
ther poiut can be raised in eatcution depariment 
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dar put the lessee in the same position as he himself occupied, 
except in a few’minor matters, ‘in consideration of a small sum 
of money to be paid to him year by year and although it was 
open to the lessee to cultivate any particular land if he so 
desired, the primary object of the lease was to secure the pro- 
prietary rights of the lessor and not to utilise any land for the 
purpose of agriculture, Ae/d, that the lease couid not be treated 
as a lease for agricultural purposes so as to be exempted from 
the operation of section 108 of the Transfer of Property Act. 
The lease, therefore, was not governed by the Agra Tenancy Act 
and the rights under it were transferable and saleable in execu- 
tion of a mortgage decree passed for the purpose. 

Amrit Lal Seal v. Jagat Chandra Thakur, I. L. R., 4 Pat., 
696 and Katwars v. Stila Ram Tewari, 19 A. L.J. Rig-4 73; 
referred to. 

Failure by a mortgagor to raise the plea of non-transferability 
before the passing of a mortgage decree in favour of the mort- 
gagee, does not prevent the mortgagor-judgment-debtor from rais- 
ing the point in the execution department. Mubarak Husain x. 
Ahmud, I. L. R., 46 All., 489, followed. 


EXECUTION SECOND APPEAL from a decree of D. C. HUNTER 
ESQ., District Judge of Allahabad, confirming a decree of PANDIT 
GAURI SHANKER TEWARI, Subordinate Judge of Mirzapur. 


Peary Lal Banerji and Sheo Dihal Sinha, for the appellant. 
Gadadhar Prasad, for the respondents. 
The following judgments were delivered :— 


SULAIMAN, J.—This is a decree-holder’s appeal arising out of 
an execution matter. On the 18th of February, 1875 one Sitaram 
granted a permanent lease of an entire village in favour of one 
Kalka Prasad Singb. The heirs of Kalka Prasad Singh, in the years 
I915 and 1916, made two mortgages of the whole of this village in 
favour of Seth Ballabha Das. The mortgagee brought a suit for 
sale on the basis of the mortgage-deeds. No written statement was 
put in and the mortgagors did not contest the claim on the ground 
that the property mortgaged was not transferable. An ex parte 
decree was passed which has been put in execution. The judgment- 
debtors have now raised the objection that their interest in the pro- 
perty is not transferable inasmuch as they are thekadars and there- 
fore not occupancy tenants within the meaning of the Agra Tenancy 
Act. This objection has found favour with the courts below and 
the application for execution has been disallowed. The decree 
holder has come up in appeal and several contentions are put for- 
ward on his behalf. x 


First of all it ıs contended that section 20 (3) which makes the 
interest of a thekadar subject to the tefms of the lease not transfer- 
able does not apply to execution sales. The arfument is that 
wherever the legislature ¢ntends that the word ‘ tranferable’ should 
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cover execution sales also, it expressly has sailso. Our attention is 
drawn to sub-clause (2) where it is expressly provided that the 
interest of other tenants is not transferable in execution of a decree 
of a civil or revenue court or otherwise. This contention cannot 
be accepted. The word ‘ transferable’ is used at two places in the 
same section 20. In sub-clause (2) it is used in its general sense 
no matter whether the transfér is voluntary or involuntary. Although 
the whole clause is not repeated in sub-clause (3), there is no reason 
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to suppose that the word ‘ transferable ’ is not used in the same Sulaiman, J. 


sense in that clause also and that it is confined to private transfers 
only. In my opinion this contention therefore must be rejected. 


The next argument advanced before us is that the lease in 
question was executed in the year 1875, long before the present 
Agra Tenancy Act was passed, and that inasmuch as at that time 
there was no prohibition against transfers of an interest by a 
thekadar, the interest remained transferable. This argument also 
has no force. , Assuming that the interest was transferable prior 
to 1901,.it can be made non-transferable by an express enactment. 
The law governing the transfer must be that one which was in force 
on the dates when the transfers in dispute took place. 


Thirdly, it is contended that it was the duty of the mortgagors 
to raise the plea of non-transferability now disputed before us and 
their failure to raise it. prevents them from raising this point in 
the execution department. The contention is that the plea is 
barred by the principle of ves judicata. There would appear to be 
some force in this contention, specially in cases where the nature of 
the tenancy is not quite clear and geere it may be disputed whether 
the right is or is not transferable. But in view of the pronouncement 
of the Full Bench in the case of Mubarak Husain v. Ahmad (°), 
‘where stress was laid on the want of jurisdiction in-the court itself 
for selling properties which were declared by law to be non- 
transferable, I feel precluded from allowing this point to be raised. 


Before I come to the main point which really arises in this case, 
I must note an objection that has been raised on behalf of the 
respondent. The contention is that the language of sub-clause (3) 
in section 20 makes the interest of a thekadar always non-transferable 
and that it is only heritable when the terms of the lease expressly 
previde for it. Ifthe language of sub-clause (3) were to be in- 
terpreted strictly and literally, there may at first sight appear tn be 
some force in this contention. It must be admitted that the 
language is not happy. But if we were permitted to examine the 
report of the Select Committee, it would appear that the intention 
was not to alter the law so far as a thekadar was concerned. In the 
Act of 1873 or the Act of 1881 there was no absolute prohibition 
against the transfer of an interest by a thekadar, the transferability 
depending on the terms of the contract, It seems to me that 


(1) [1924] I. L. R., 46 All, ine: 
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although the language is not happy the meaning of sub-clause (3) 
is that the interest of a thekadar is heritable but-not transferable, 
provided there is no provision to the contrary in the lease 


The main question to consider is whether the present léase is 
really a lease for agricultural purposes or not. No doubt the word 
‘thekadar’ which was not defined in the, Act of 1873 and was defined 
to include a tenant in 1881 and now includes every farmer or other 
lessee of proprietary rights under section 4 (6), is of a wide scope. 
But it does not follow that every rieka is governed by the Agra 
Tenancy Act. The preamble of the Act indicates that the object of 
the legislature was to consolidate and amend the law relating to 
agricultural tenancies and certain other matters in these provinces. 
Under section 108 (7) of the Transfer of Property Act a lessee is 
entitled to transfer absolutely or by way of mortgage or’ sub-lease 
the whole or any part of his interest in property unless the right is 
clearly not transferable Section 117 of the Act however makes the 
provision of that section inapplicable toleases for agricultural purposes 
unless notified by Government. It is, therefore, important to consider 
whether the lease in question was or was not a lease for agricultural 
purposes. If it was not a lease for agricultural purposes 
then it would be governed by the Transfer of Property Act 
and not by the Agra Tenancy Act. Landis defined in section 
4 (2) as land which is let or held for agricultural purposes. Sub- 
clause (6) defines ‘thekadar’ as farmer or other lessee of proprietary 
rights which must mean rights in land, otherwise a lessee of pro- 
prietary rights inhouse properties would come within the definition 
of athekadar in the Agra Tenancy Act. That obviously could not 
have been the intention. The “expression ‘agricultural purposes’ 
has not been defined anywhere buta lease cannot be called a lease 
for agricultural purposes unless the primary object of the lease is 
cultivation-or agriculture. It is, therefore, necessary to examine the 
terms of the lease. The lease itself is called a zertpeshgt lease in 
perpetuity. The entire village is leased to the lessee who is put in 
possession thereof and authorised to let out land to tenants and make 
collections. Clause (3) of the lease provides that the lessee will be 
entitled to all the income, produce, mal and profit arising from mai, 
sair items, str land, high and low lands, water and forest produce, 
tanks and ponds, groves, markets, Baras (enclosures), land on the 
banks of the Ganges which may appear or disappear by fluvial action 
of the river. Although the power of the lessee is described in detail, 
there is no express mention that he is to cultivate the lands himself. 
No doubt such power would be implied, but the point is that there 
is no express mention of any intention on the part of the lessee to 
cultivate the lands himself. Furthermore the amounts which are to 
to be paid to the lessor are called iftstalments of profits, and in case 
of default of payment interest at the rate of eight annas per cent. 
per mensem is to run om the amount which could be deducted from 
the premium (zeripeshgi) advanced to the lessor. The lessee is not 
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entitled to plant groves on the land. The lessee is also to be res- CIVIL 
ponsible for payment of Government revenue and cesses. Reading esate 
the lease as a whole, therefore, it is impossible to say that the primary — > 
object of this transaction was agriculture,, that is to say, that the sey 
entire village was let out to Kalka Prasad Singh for the purposes of ig 
cultivation or other agricultural purposes: Part of the village con- MURAT . 
sists of waste and abadi lands ,and it was-not likely that all the NARAN 
area could be brought under cultivation. Having regard to all these 
circumstances, it is impossible to hold that the lease in dispute in Sulaman, J. 
this case was a lease for agricultural purposes so as to be exempted 

from the operation of section 108 of the Transfer of Property Act 

and to be governed by the Agra Tenancy Act. The lease is there- 

fore not governed by the Agra Tenancy Act and the rights under 

it are not non-transferable. 


I would allow the appeal and setting aside the order of the courts 
below dismiss the judgment-debtors’ objections with costs in all 
courts. 


MUKERJI, J.— I agree with my learned brother that the judg- 
ment-debtors’ objection to the execution of the decree must be dis- 
allowed. 


The facts of the case are briefly these. A permanent lease of an 
entire village was granted by a landlord to the‘ predecessor-in-title 
of the judgment-debtor. The judgment-debtor made a mortgage 
of his interest in favour of the appellant decree-holder. On foot of 
the mortgage a decree was passcd which was made final later on. 
It is this decree which is in execution. The judgment-ebtor has 
come up and urges that his interest in the property mortgaged is 
not saleable. The decree-holcer raised the plea in the courts below 
that it was not open to the mortgagor, the transferor himself, 
to raise the plea after the decree and it was not open to the court 
to entertain the objection after a decree has been passed for the sale 
of the property. This plea has keen overruled by the courts below 
and has been repeated in this Court. 


A further question has been raised as to whether tke lease, on 
a proper construction of it, is sucha lease the transfer of which is 
prohibited by section 20 of the Tenancy Act. 





I will consider these two points. There is a divergence of 
opinion as to whether the fact that a particular law prohibits a transfer 
of a particular class of property enables or not a judgment-debtor 
to raise, in execution of tne decree, the question of non-transferability 
of the property where the execution proceeds under a mortgage 
decree. Some of the tases on cither side will be found cited ina 
case recently decided by the’Patna High Court in Amrit Lal Seal 
v. Jagat Chandra Thakur(*). In the case before the Patna court 
it was held that although the transfer of the property sought to be 

(1) I L.R., 4 Pat., 696 at 702 and 703. 
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sold was prohibited by law, ıt was not open to the judgment-debtor 
to a decree for sale to come forward and to prevent the sale of the 
property in execution of the decrece. I have no hesitation in accept- 
ing this view of the law to be the correct view. I gave expression 
to itm my judgment in Mubarak Husain v. Ahmad (2). 


Now the question is whether in spite of my view I am not bound 
by the ruling of our own High Court in the case of Katwast v. 
Sila Ram Tewari (*). There can be no doubt that the ruling is 
binding on me so far as it would go. In that case it was held that 
where a mortgage decree ordered the sale of an occupancy holding, 
it was open tothe judgmentdebtor to come forward and tell the 
court that the property to be sold is an occupancy holding and the 
court should not sell it. It may be noted that in that case the 
mortgage-deed itself declared that the property mortgaged was an 
occupancy holding. The judgment was based on the.express words 
of clause 2 of section 20 of the Tenancy Act. That clause in 
express terms does not apply to the present case. The present case 
is said tobe that of the interest of a thekadar and is therefore 
governed by clause 3. There isa substantial difference between 
the two clauses in the language and I am not. quite sure if the 
difference is intentional. In clause (2), as much stress as it was 
possible by use of the language to lay, was laid toexpress the rule 
that an occupancy right anda non-occupancy right could not be 
transferred by the agency of any court whatsoever. But so far as 
the case of a thekadar went, no such stress was laid. I should not, 
therefore, be at all surprised if it was beyond the intention of the 
legislature to put the interest of a thekadar in the same category as 
the interest of an occupancy tenant or non-occupancy tenant. If, 
this be the case, the ruling in Katwarty Sita Ram Tewari (*) 
will not be applicable. 


It is not, however, necessary to finally decide the point, as in 
this case the lease itself shows that a transferable property was 
created by it. 

As pointed out by my learned brother, the main law on the 
question of transferability of leases is contained in the Transfer of 
Property Act which is an all-India Act. By that law all leases, 
except where the terms prohibit, are transferable. Such being the 
case, the present lease should also be transferable. Ifthere bea 
prohibition in law, we must see where that prohibition is. In sec- 
tion 117 of the Transfer of Property Act an exception has been 
made in the case of agricultural leases and it has been laid down 
that those shall be governed by the local laws where there are any. 
Such a local law is the Tenancy Act of Agta. Now we have to 


‘see whether the lease before us is governed by the Agra Tenancy 


Act. We must remember that a lease which is to be exempted 
from the general provisigns of the Transfer of Property Act must 
(1) [1924] I. L. R., 46 All., 489. (2) [1921] 19 A. L. J. R.. 473. 
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be essentially an agricultural lease. Ifit be not an agricultural 
lease, in its essence, it will not be exempted. My learned brother 
has already pointed out, and I need not repeat it, that the Tenancy 
Act is directed to govern agricultural tenancies and not tenancies 


the object of which is not the promotion of agriculture. 


The lease in this case nowhere states that the lessee has taken 
the land for the purpose of cultivating it himself. There is nota 
word to that effect. The lease, read as a whole, shows that the 
zamindar put the lessee in the same position as he himself occupied, 
except ina few minor matters, in consideration of a small sum of 
money to be paid to him year by year. The primary object of the 
lease was lo secure the proprietary rights of the lessor and not to 
utilise any land for the purpose of agriculture. Of course it would 
be open to the lessee to cultivate any particular land if he so 
desired. But that is a secondary object and not the primary object. In 
this view we cannot treat this lease as a lease of a farm. The 
word ‘ thekadar’ has been defined in the Agra Tenancy Act as 
including a farmer or other lessee of proprietary rights. The 
language employed is too wide and it must be conceded that a lessee 
of a house, although he.would be a lessee of proprietary rights, would 
not be a thekadar within the meaning of the Agra Tenancy Act. 
Where the primary object of the lease, as in this case, is not 
agriculture, the lease must be treated as not an agricultural lease. 


In this view the interest of the le8see is transferable and sale- 
able in execution of the mortgage decree passed for the purpose. 


By THE Court.—The appeal is allowed. The decrees of the 
courts below are set aside and the objection of the judgment-debtor 
is dismissed with costs in all courts. 


The execution will proceed. 
Appeal allowed. 


HARI CHAND RAI (Applicant) 
UEYSUS 
MOTI RAM (Receiver) .* 


Provincial Insolvency Act (V of 1920), sections 53 and g—Recetver’s 
apthcation for annulment of fictitious transfer by insolvent— Question 
of title—Jurisdichion of Insolvency Court to decide— Transfer of Pro- 
perty Act, section 53. i 


Where originally the Receiver applied under section 53 of the 
Insolvency Act for the annylment of a transfer made by the 
insolvent alleging that it was fictitious and effecied with a view 
to delay or defeat creditors, and the Ingolvency Court, finding 

+ F. A. F. O. No. 38 of 1925. 
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that the transfer had taken place more than two years prior 

` to the adjudication of the insolvent, treated the Receiver’s appli- 
cation, at his own request, as one under section -s3 of the 
‘Transfer of Property Act and ultimately found that the transfe: 
was whoily fictitious and not binding on the insolvent or the 
Receiver, Aeld : : 


fer SULAIMAN, J., (MUKERJIe J., dissenting) that the In- 
solvency Court had acted within jurisdiclion and it had full 
power to decide all questions of title or priority and to declare 
thal certain property belongs to the insolvent and that any person 
putting forward a claim to it is not entitled to it. i 
[Per MUKERJEE, J.—An insolvency coutt has no jurisdict on 
to entertain an application of the Receiver to declare an osten- 
sible transfer void within the meaning of section 53 of the 
Insolvency Act if the transaction took place more than two years 
before the adjudication. Shrkri Prasad v. Asis Alt, 1. L R., 44 
All., 71 and Gaura v. Nawab Muhammad Abdul Majid, 64 In. 
Cas.,523 and Bansidhar y. Khargji, 1. L. R., 37 All., 6s, referred to." 
FIRST APPEAL from an order of G. O. ALLEN ESQ., District 
Judge of Saharanpur. $ 


Kailas Nath Katju and Narmadeshwar Prasad Upadhiya, for- 
the appellant. 


Durga Prasad, for the respondent. 
The following judgments were delivered :— 


SULAIMAN, J.—Thbis is an appeal by Hari Chand Rai who holds 
a lease, dated the 27th February, 1922, and registered in June 
following, from the insolvent Lachhman Das, who executed it for 
himself and as guardian of his minor nephew. So far as the interest 
of the minor is concerned, that does not at all arise in these in- 
solvency proceedings We have toconfine our attention to the 
interest of the insolvent in the property covered by the lease. © 
Originally the receiver moved the court under section 53 of the 
Provincial Insolvency Act for the annulment of this lease. In the 
petition, however, he alleged that the insolvent, in order to defeat 
and delay his creditors, had executed a ficttttous thekanama of a 
major portion of his property for a nominal sum in favour of his 
brother-in-law fora period of 20 years. He further alleged that 
this ‘hekanama was only a paper transaction and was fraudulently 
executed. The original prayer asked for was its annulment. The 
lessee, however, objected that no such /Ae#a could be annulled under 
section 53 of the Provincial Insolvency Act, inasmuch as ıt was 
executed more than two years prior to the application for adjudication. 
The receiver had taken up the position that the two years were to 
be counted from the date of its registration? This was not accepted 
by the learned Judge, and I have no doubt rightly so. He has held 
that the zžeka could not be annulled as a voidable document under 
section 53 of the Prowncial Insolvency Act. At the request of the 


‘receiver he treated the application as one under section 53 of the 


r 
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` Transfer of Property Act for avoiding a transfer, which had been 
effected with a view to defeat or delay creditors. He, however, 
went into the question of fact raised by the insolvent, vře., whether 
the document was really fictitious and a paper transaction, and has 
recorded a finding that the transaction was a fictitious one. He 
further found that, although mutation of names had: been affected 
in Revenue papers in favowr of Hari Chand Rai, this was a purely 
fictitious transaction and Lachhman Das himself continued to collect 
the rents as before. Perhap# it would be convenient to mention 
a few facts in connection with this lease. It is not disputed that 
4wo decrees fora sum aggregating to nearly Rs. 25,000 were in 
execution against the debtor Lachhman Das, and proceedings taken 
up to the High Court resulted adversely to Lachman Das. This 
lease was executed soon after the termination of these proceedings, 
while the decrees for the above-mentioned amount were still in 
execution. The lease was in favour of his own brother-in-law and 
no premium, whatsoever, was paid. It does not appear what urgency 
or pressure there was for executing this document. The statements 
of the Patwaris for the three villages covered by the lease show 
that even subsequent to the execution of this document Lachhman 
Das continued to realise the rents from tenants and was in effective 
possession. The gross profits of the property covered by this lease 
came to about Rs. 1,300; but the net rent reserved was only 
Rs. 900, out of which Rs. 370 had to be paid as Government 
revenue to the Lambardar. Neither the lessee, Hari Chand, nor the 
debtor Lachhman Das has gone into the witness-box to explain 
under what circumstances this lease had been executed. No account- 
books have been produced by the lessee to indicate that he has been 
in effective possession of these properties. No doubt, one or two 
decrees for rent against tenants obtained through the Revenue 
Court have been produced, but they by themselves would not be 
. conclusive. Having considered the case on the merits, I am satisfied 
that there is no good reason for differing from the finding of the 
learned District Judge that this lease was in reality purely fictitious 
and a paper transaction and did not pass title to the lessee, Hari 
Chand Rai. 


The learned advocate for the appellant contends before us that 
it was not open to the Insolvency Court to go into this matter at 
all . If the petition of the receiver were to be construed strictly 
and he were pinned down to the section under which it was made, 
there may be something to be said in support of this contention ; 
but there is no doubt that allegations made in the petition, although 
the wrong section was quoted, amounted to an assertion that the 
transaction was wholly “fictitious one and was in no way binding on 
the insolvent. In view of thts circumstance, I am of opinion that 
the finding of fact arrived at by the ee Judge was not im- 
proper. 
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The question remains whether it was open to the Insolvency 
Court to go into this matter at the instance of the receiver. The 
learned Vakil for the respondent has strongly relied on the case of 
this Court, SAikri Prasad v. Azis Ali (*), where two learned Judges 
expressed the view that the Insolvency Court has to apply and 
decide all questions of general Jaw, including such questions as are 
raised by section 53 of the Transfer of Property Act. After 
expressing this opinion, the learned Judges remanded the case for 
disposal of the question that was raised. It may, however, 
be pointed out that documents, which are voidable under section 53 
of the Transfer of Property Act, are good in law so long as the, 
option to avoid them is not exercised by the creditors who are 
defrauded. A prayer to avoid such voidable documents does not 
necessarily raise a question of title or of priority mentioned in sec- 
tion 4 of the Provincial Insolvency Act of 1920 As to whether 
it is covered by the wider expression “of any nature whatsoever” 
I would require further consideration before expressing any final 
opinion. It, however, seems to me that there is nothing to prevent 
an Insolvency Court from going into the question of title and hold- 
ing that a certain document executed by the insolvent is not only 
voidable but really void, being fictitious. Ifa document which is 
never intended to take effect and which in law does not pass title, 
is void ab initto, the property remains vested in the insolvent and 
belongs to him. Any person who puts forward a claim to such 
property is claimant to ıt and raisesa question of title. I am, 
therefore, unable to hold that the receiver cannot at his own instance 
have such a question of title decided by an Insolvency Court. Even 
prior to Act V of 1920, when there was"no provision corresponding 
to section 4 of the new Act, a Bench of this Court held that, even 
if a case did not fall under section 36 of the old Provincial Insolven- 
cy Act, the Court had power to enquire whether a disputed pro- 
perty was the property of the insolvent or not, vide Bansidhar v 
Khargñt (*) As pointed out by me in the case of Mawes 
Kunwar v. E. V. David (*), there was a conflict of opinion between 
this Court and the Calcutta High Court, the view prevailing in 
the latter court being that a question of title could be disposed of 
by a regular suit only. The enactment of section 4 gives effect to 
the view which prevailed in this Court. Under that section, full 
power is given to the Insolvency Court to decide not only all ques- 
tions of title or priority, but also of any nature, whatsoever, whether 
they involve matters of law or fact, which may arise in any case of 
insolvency coming within the cognisance of the court or which the 
court may deem it expedient or necessary to decide for the purpose 
of doing complete justice. It seems, therefore, that the- Insolvency 
Court has full power to declare, even though it be at the instance 
of the receiver, that certain property belongs to the insolvent and 


(1) [to21] I. L. R , 44 Àll. (2) [1914] I. L. R., 37 All., 65. 
To I. L. R., 46 All., 16 at 27. 
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that any other person, who is putting forward a claim to it, is not - 


really entitled to it. This by no means implies an annulment ofa 
voidable transfer within the meaning of section 53 of the P. I. Act. 
The limitation of two years, preseribed under section 53 is appli- 
cable to all cases where the transfer, when originally made, was a 
good transfer of property though it was subject to an option of 
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avoiding it to be exercised by the receiver. But such a transfer is c Jaman J. 


only voidable and not void and remains good so long as it is not 
annulled by the Court. On the other hand, a transfer which is 
wholly fictitious from -the very beginning, is of no effect and does 
not require to be annulled. All that the court has to do in such 
a case i3 to decide that itis void, which decision will bind the 
claimant to the property as if it were by an ordinary civil court. 
In this view of the matter, I am unable to hold that the court below 
has acted „without jurisdiction in recording its finding that the 
transfer is wholly fictitious and not binding on the insolvent or the 
receiver. 


I would, therefore, dismiss the appeal. 
MUKERJI, J.—While I agree entirely with my learned brother 


on the question of fact, I have the misfortune to disagree with him 


or the question of law. J agree that the transaction in the ‘present 
case was a fictitious one and was only a cloak to protect the in- 
solvent Lachman Dass’s property from being taken in‘ execution of 
decrees. But the matter does not end there. 


The receiver sought the aid of the insolvency court by a petition 
setting forth that the transaction was voidable as against him and 
asking that under section 53 of the Insolvency Act it might be 
avoided. It was pointed out on behalf of the transferee, the lessee, 
that the transaction had taken place more than two years prior to 
the adjudication of the insolvent and that therefore it was beyond 
the jurisdiction of the insolvency court to touch the transfer. The 
learned Judge was of the same opinion. But he allowed the petition 
of the receiver to be treated.asa suit under section 53 of the 
Transfer of Property Act. He accordingly took cognisance of the 
petition and having heard the case, came to the conclusion already 
stated. 


I have given the point raised my best consideration and I am 
clearly of opinion that an insolvency court has no jurisdiction to 
entertain an application of the receiver to declare an ostensible 
transfer void within the meaning of section 53 of the Insolvency 
Act if the transaction took place more than two years before the 
adjudication. 


It is clear that section 4 of the Insolvency Act is controlled by . 


the opening words ‘subject to the provisions of this Act’. The 
question is whether an adjudication of a question of title is or is 
not controlled by the provisions of section 53 of the Insolvency Act 


Mukerji, J. 
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It has been urged on behalf of the respondent that section 53 would 
apply to the case of a transfer which would be good enough, unless 
challenged by the receiver but would not apply where the transfer 
is void ab initio and in fact is-fictitious giving no title to the osten- 
sible transferee. 


This alleged distinction, in my opirion, does not exist so-far as 
section 53 of the Insolvency Act is concerned. All that it lays 
down is this that a receivér can ask the insolvency court to declare 
as of no effect certain transactions which appear to be on the face 
of them transfers. The section has nothing to do with the distinc- 
tion between a transaction which is void ad sz#710 and a transaction 
which is yoidable at the option of a party. Indeed, in the case of 
transfers by debtors, either they are meant to operate dona fide or 
they are meant to be mere cloaks for the protection of debtors’ 
property. So far as I am aware there is no third class. Either 
the property is to be protected from the creditors or the property 
is to be taken by the ostensible transferee as under .a real transfer. 
Where a transfer is meant to be good and is dona fide no title 
whatever remains in the transferror, the debtor, and the property 
passes beyond the control of the debtor and also of the receiver in 
insolvency. Where the transfer is a mere cloak for the protection 
of the debtor’s property, the creditors and also the receiver can seek 
proper remedy fora declaration of the character of the transfer. 
The question is as to the forum where the creditor or the receiver 
will seek his remedy. In my opinion section 53 of the Insolvency 
Act declares that so far as the receiver is concerned he can seek 
the relief in the insolvency court, provided the transaction is within 
two years as already mentioned. If the transaction is beyond two 
years, he must seek his remedy by an ordinary civil suit instituted 
under section 53 of the Transfer of Property Act. 


' As for authority. The only authority that has been oaned 
before us by the learned counsel for the receiver is the case of 
Shikri Prasad yv. Agiz Ali (*). In that case no distinction, as has 
been sought to be drawn on behalf of the respondent, was drawn, 
The case decided’ that it was open to an insolvency court to try 
questions raised under section 53 of the Transfer of Property Act. 
The court was not called upon to decide what would be the effect 
of section 53 of the Insolvency Act in particular cases. In my 
Opinion this case is no authority on the question which we have now 
to decide. On the other hand,in the case of Gaura v. Nawab 
Muhammad Abdul Majid (°), two learned Judges of this Court 
(one of whom composed the Bench which decided the case in I. L. 
R., 44 Allahabad) held that where the transaction was more than 
two years’ old, it was not open to the insolvency court to scrutinise 
it under the Ee of section 53 of the Transfer of Property 


(1) [1921] L L. RS 44 All., 71. (2) [tozo] 64 In, Cas , 523. 
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Act. It is true that the learned Judges considered the provisions 
of section 36 of the Insolvency Act of 1907 and they had not to 
construe the present Act. But in my opinion that is no distinction, 
because section 53 of the present Insolvency Act is a pure repro- 
duction of the old section 36 of the Act of 1907 and section 4 of the 
present Act is subject to the provisions of section 53. 


I may point out that if the question of limitation and jurisdiction 
that has been raised in this case has to be determined after a trial 
on the merits of the question raised, no utility will be left fora 
section like section 53 of the Insolvency Act. One party, the 
receiver, would assert that the transfer is fictitious, pure and simple, 
and that it did not pass any title to the transferee and that there- 
fore a declaration to that effect should be made by the court. The 
other party, the ostensible transferee, would assert that it is a good 
transfer and that he has been holding the property for more than 
two years in good faith. The preliminary question of limitation 
and jurisdiction cannot be decided without the court going entirely 
into the merits of the case and finding whether the transaction is a 
good one or abad one. This I think could not have been con- 
templated by the framers of section 53 of the Insolvency Act. 


I would, therefore, allow the appeal, set aside the decree of the 
court below and dismiss the receiver’s application with costs. 


By THE CouRT.—The appeal is accordingly dismissed, but as 
it raised a difficult question of law, we direct that the parties should 
bear their own costs of this appeal. 


Appeal dismissed. 
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SHIVA PRASAD (Plaintif) 
VEFSUS 
SHAMBHU PRASAD AND OTHERS (Defendants) * 


Court of Wards Act, United Provinces (IV of rora), sechon 58—Estate 
voluntarily placed in charge of Court of Wards under old Ad— Dispute 
between weras—Court of Wards’ power to appoint arbttrator—Subse- 
quent legislation, effect of — When parties bound by it. 


A person who voluntarily places his estate in the hands of the 
Court of Wards during the enforcement of a particular Court of 
Wards Act, is bound by the provisions of any subsequent amending 
legislation for the better working of the Court of Wards. 


Where two biothers of full age voluntarily placed their estate 
under the supeiintendence,of the Court of Wards when the Act 
of 1899 was in force and a dispute having arisen between the 
wards after the passing of Act IV pf 1912, the Court acting 
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under section 58 of the new Act and without consulting anyone, 
appointed representatives of one of the ward and an arbitrator, 
and the validity of the award eventually given by the latter as 
well as the acts of the Cowt of Wards were subsequently ques-. 
tioned by one of the ward§, eld, that the latter was bound by 
section 58 of Act IV of ror2 and that there was no obligation 
on the part of the Court of Wards,to await an agreement between 
the representatives’ as to an arbitrator who should sit to decide 
the dispute. f 
Section 58 of the Court of Wards Act of United Provinces 
(IV of 1912) is imperative in its terms as between the Court of 
Wards and the wards. It contemplates an absolute right in the 
Board to nominate any icpresentative they choose and to require 
those representatives to conduct the cases of the wards whom 
they represent before an arbitrator approved by the Board. 
APPEAL under section 10 of the Letters Patent, from a judg- 
ment of Mr. JUSTICE MUKERJI, reversing a decree of K.G. 
HARPER ESQ., District Judge of Benares, who confirmed a decree 
of BABU KAULESHAR NaTH Ral, Subordinate Judge. 


Kailas Nath Katju, for the appellant. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


MEARS, C. J.—This is the appeal of Rai Shiva Prasad against 
the judgment of a learned single Judge of this Court, whereby in 
effect he dismissed the plaintiff's claim for ejectment against a 
tenant and incidentally, and what is of more practical importance, 
declared certain acts of the Court of Wards to be ultra vires. 


On the 17th of September, 1909 Shiva Prasad and Shambhu 
Prasad, brothers, of full age, on their own application had their 
estate put under the superintendence of the Court of Wards. On 
that date the Act of 1899 was in existence. By 1919 presumably 
the estate had been cleared of its embarrassments, and the time was 
arriving when the Court of Wards wished to be free of this 
superintendence, and on the 18th of December, 1919 there was an 
agreement executed by the Court of Wards and by a lady named 
Gopi Kunwar, who was the mother of the plaintiff and defendant. 
The Court of Wards were of opinion that there should be a partition 
of the estate before it passed out of their control, and that gave rise 
to a question as to the position of the lady Musammat Gopi Kunwar. 
It transpired that she was willing on the partition to have mainten- 
ance instead of any share in the estate of her late husband. By 
the agreement of the 18th of December, 1919 the lady expressed 
herself satisfied with the appointment of Mr..Lalit Mohan Banerji 
as arbitrator, and shortly before that date Mr. Wallach and Dr. Sen 
had been appointed the representativés of Shiva Prasad under the 
provisions of section 58 of the Court of Wards Act of the United 
Provinces -(No. IV of 1912). For the purposes of this case we 
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assume that with regard to the appointment of Mr. L. M. Banerji CIVIL 
there was no discussion, no agreement between the parties’ repre- iğ26 
sentatives Mr. Wallach and Dr. Sen. The procedure adopted by the —— 
Court of Wards in the appointment of Mr. Lalit Mohan Banerji was SHIVA. 
based upon the view taken by the Court of Wards that just as they A 
had an undoubted right to appoint a representative on behalf of each SHAMBHU 
such ward without the ward being in a position to raise any question PRASAD 
as to the representative, so equally they had a right to appoint any Mears, C. J. 
person as arbitrator, and in the words of section 58 to “require the 

said representatives to submit the question or dispute to the ar- 
bitration of such person”. That is the position for which the 

plaintiff contends to-day, asserting that what the Board did shortly 

prior to and on the 18th of December, 1919, was done entirely 

within the powers of the Court of Wards, and was in every way 

regular and proper. The question of the propriety of the acts of 

the Court of Wards came up in rather a curious manner. There 

is no evidence to suggest that Shambhu Prasad or his representative 

Dr. Sen, ever raised any question that the appointment of Mr. 

Lalit Mohan Banerji should in the first instance have emanated 

from Mr. Wallach and Dr. Sen. The arbitration was held, the 

matter was debated before Mr. Lalit Mohan Banerji and he on the 

31st of January, 1920 gave an award. Weare not concerned with 

the details of that award other than the question of four shops in 

Benares. These together with other immovable property were allotted 

to the plaintiff as his share, and the plaintiff served notices upon 

four tenants that the shops had become his by virtue of the award,- 

and that henceforth rent was to be paid to him. Rent in fact was 

paid in respect of these four shops down to the 31st of January, 

1921, and then it appeared that Shambhu Prasad instigated the m7 
tenants to refuse to pay the rent to' Sheo Prasad, and on a suit for 
ejectment being brought the tenants set up the story that they > 
had in fact paid the rent to the co-owner Shambhu Prasad. In ` 

that suit Shambhu Prasad asked to be impleaded. For some reason 

not very clear tous the Munsif did allow his application. When 

he appearéd in this action, he raised the question as to the validity 

of the acts of the Court of Wards, and he contended that he 

was not bound by the award, that the appointment of Mr. Lalit 

Mohan Banerji was invalid, and he sought in that way to obtain 

from the court a decision that although by, the award the shops 

had been declared to be the sole property of Shiva Prasad, never- 

theless by virtue of the invalidity of the acts of the Board the 

partition was null and void in law, and therefore he still remained 

` co-owner with Shiva Prasad of these shops. The case was trans- 

ferred to the court of the Subordinate Judge, who said that he was 

not going into the question with regard to Shambhu Prasad’s com- 

plaint against the Court of Wards, and intimated his view that if 
Shambhu Prasad was dissatisfied with the valiglity of the award, he 

should take appiopriate steps or should have taken appropriate steps 
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in the Civil Court. The defendants appealed to the District Judge, 
and the District Judge having considered section 58 of the Court 
of Wards Act, came to the opinion that the award was a valid one. 
From that decision Shambhu Prasad appealed, and although Mr. 
Harper had stated that the only question raised in the appeal before 
him was as to the validity of the award, the discussion in the second 
appeal before MR. JUSTICE LAL GOPAL MUKERJI ranged over a 
diversity of subjects. We have decided today that we could not 
allow Mr. Narain Prasad Asthana to argue that the whole arbitra- 
tion was ineffective inasmuch as no question or dispute had arisen 
between the two wards. Whether there was a question or a dispute 
was a matter of fact, appropriate to be decided on evidence given 
in the court of first instance, if Shambhu Prasad desired to chal- 
lenge the propriety of the proceedings on that ground. A refer- 
ence to the written statement filed by him indicates that indeed 
there was a dispute between the parties relating to jewellery, and 
the burden of his complaint in the written statement was not that 
there was no question of dispute but that the question of jewellery 
was nota matter referred to the arbitrator. However on the ground 
that this point was not taken in the court of first instance and 
before Mr. Harper we refuse to allow it to be discussed before us. 


The first point which was argued by counsel on behalf of 
Shambhu Prasad was that when he and his brother by their own 
free will requested the Court of Wards to take their estate under | 
its superintendence, the Court of Wards at that time was working ` 
under the Act of 1899; and that in that Act is to be found no 
provision analogous to section 58 of the Act of 1912, and that 
therefore the parties who voluntarily requested the Court of Wards 
to superintend their estate in 1909 cannot be bound or affected 
by any subsequent legislation. This argument has appealed to 
Mr. Justice LAL GopaL MUKERJI; but we find ourselves in 


` disagreement with the contention of Shambhu Prasad. We are of 


opinion that when parties like the present plaintiff and defendants 
submitted their request to the Court of Wards that their estate 
should be taken under its superintendence, they must haye con- 
templated that legislation might be passed which might affect 
their rights, and that the Court of Wards Act of 1899 was no 
more an immutable eternal statute than any other statute. It 
is an impossible position for Shambhu Prasad to take up, namely, 
that he is entitled to be bound by only the provisions of a wholly 
repealed Act, and that neither he nor his estate has any concern 
with subsequent legislation designed to meet the working of the 
Court of Wards Act in the interest alike of the Court of Wards 
and the people whose estates are subject “to its jurisdiction. By 
clause (1) of section 2 the Act ef 1899 was repealed 17 /oto. 
Clause (2) saves certain acts which had already been done, and 
pronounced that those acts which had been done by virtue of the 
repealed enactment should, as far as possible, by deemed to have 
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been done under this Act, namely, the Act of 1912. We find our- 
selves unable to appreciate how it can be said that the voluntarily 
putting up of an estate into the hands of the Court of Wards in 
the year 1909 amounted to a bargains or created in Shambhu Prasad 
any right to insist that during the continuance of the estate in the 
hands of the Court of Wardg no legislation which should be passed 
should affect him or the estate. We take it that the Local 
Government had full power to repeal the Court of Wards Act in 
1912, asin fact they did, and substitute for it such an enactment 
as seemed in their opinion to be for the greater benefit of the estates 
and persons whose estates it held and for the Court of Wards. 
We, therefore, hold that Shambhu Prasad was bound by section 58, 
and that there was on sthe true construction of that section no 
obligation on the part of the Court of Wards to await an agreement 
between the representatives, whom they had appointed, as to an 
arbitrator who should sit to decide the question or dispute. The 
contention of Shambhu Prasad was that if he were bound by sec- 
tion 58 he could not resist the appointment of a representative on 
his behalf, nor would he have any say as to who that representative 
should be; and similarly Shiva Prasad could not resist the appoint- 
ment of a representative but it was argued on his behalf that as soon 
as the representatives were appointed, it was their duty to agree 
between themselves as toa suitable arbitrator and to submit the 
_ name of that arbitrator to the approval of the Court of Wards. We 

think that that was a strange construction of the section, because 
the section when looked at as a whole is imperative in its terms as 
between the Court of Wards and the wards. It appoints a represen- 
tative for a ward, whether the ward likes the representative or not. 
Having appointed the representatives for as many wards as may 


have disputes amongst themselves, it requires the representatives . 


to submit the question of dispute to arbitration of person or persons 
as it may approve. We think the word of importance in the latter 
part of the section is “require” and we think this section con- 
templated an absolute right in the Board to nominate any represen- 
tative they chose anda further absolute right to require those 
representatives to conduct the cases of the wards whom they were 
: representing before such a person as the Board might approve, and 
that in practice the Board indicated their approval of the person 
as arbitrator to the representatives, and whether the representatives 
liked the appointment or not they were required to submit the 
question of dispute to that approved arbitrator. In other words, 
no choice by this section is given to the ward as to the represen- 
tative who should appear for him nor is any choice given to the 
representative as to the arbitrator. All that is required is that the 
arbitrator shall be approved by the Court of Wards and thereupon 
the representatives are required to conduct the case before him. 
In that view of the section the decision of MY Harper was in every 
way right. 
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CIVIL In these circumstances we are of opinion that we must allow the 
Ta appeal of Shiva Prasad and set aside the decision of the learned 
single Judge of this Court and restore the decision of the District 
ene Judge. We, therefore, allow this appeal with costs and fees of both 
hearings in this Court, which in the special circumstances we certify 


V, 
eee at Rs. 80 in each of the four cases, making one fee of Ks. 200. 
RASAD 











Appeal allowed. 
Mears, C. J. ree 
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DANIELS, J. Creminal Procedure Code, sections 297, 418 and 429——Charge to pury— 
Misdtrection, what amounts to—Powers of appellate court to acquit in 
case verdict sel aside—Reirtal, legality of. 


Before a verdict of a jury can be set aside by an appellate 
court, on the ground of misdirection, it must be found that there 
was a reasonable basis for apprehending that the misdirection 
‘may have affected the verdict. 


In order to constitute misdirection, the point omitted must be 
ol such importance that an omission to refer to it renders the 
summing up unfair. The Judge is not required to make a verbal 
transcript of his summing up but only to record the heads of the 
charge to the jury. Zknath Sahay v. King-Emperor,1 P. L. J., 
317, followed. 


It is open to the appellate court to acquit an accused if it 
sets aside a verdict on the ground of misdirection but, as a 
matter of_ practice, the proper course in such cases is to order a 
1e-trial and it is only in special circumstances that an acquittal 
would be justified. g l 


Where, in a case tried by a jury in the court of the Assistant 

, Sessions Judge, the Sessions Judge, on appeal, set aside the 

- verdict of the jury and ordered a re-trial before himself, on the 

ground that the Assistant Sessions Judge had omitted to draw 

the attention of the jury to a discrepancy between the first 

report and the case put forward before the court and to a con- 

tradiction between the statements of the witnesses made before 

the Sub-Inspector and those made in court and that the heads 

; of charge did not contain the customary caution to the jury 

that if they felt any doubt whether the prosecution or the defence 

version was true, they should acquit, Ae/d, that the Sessions 

Judge was justified in ordering a re-trial but under section 423 

(1) (4) the re-trial ought to take place before the+ Assistant 
i Sessions Judge and not before the Sessions Judge. 

* Cr, Rev. No. 747 of 1925 - 


` ` connected with 
Cr. Rey. Nos, 12 and 71 of 1926. 


- 
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CRIMINAL REVISION from an order of D. C. HUNTER ESQ., 
Sessions Judge of Allahabad. 


Ram Nama Prasad, for the applicant. 
Durga Charan Singh, for the opposite parties. 
The following judgment was delivered by 


DANIELS, J.—These applications arise out of a case under 
sections 147, 366 and 457 of the Indian Penal Code which was 
tried by a jury in the court of the Assistant Sessions Judge of 
Allahabad. - 


The prosecution case was that the accused broke into the house 
of the complainant, Musammat Dhiraji, and forcibly carried away 
her daughter, Musammat Sartaji, in order that she might be married 
to the accused Basdeo. The defence was that the girl was lawfully 
married to Basdeo on the night in question and was taken away 
peacefully along with the bridal party. The jury unanimously found 
the accused not guilty on the charge under section 457, but con- 


victed them bya majority of four toone on the charges under ' 


sections 366 and 147. The Assistant Sessions Judge accepted 
the verdict of the majority and passed sentence on eight of the 
accused accordingly. The remaining accused, Musammat Akasi, was 
released on probation of good conduct under section 562 of the 
Code of Criminal Procedure. The Sessions Judge on appeal has set 
aside the verdict of the jury on the ground of non-direction amount- 
ing to misdirection and has directed a re-trial before himself. Against 
this order three applications in revision have been filed. Revision 
application No. 747 of 1925 filed by the complainant Musammat 
Dhiraji and No. 71 of 1926 filed by the Government Advocate on 


behalf of the Crown to attack the learned Judge’s order on the. 


ground, first, that there was no misdirection, and, secondly, that 
the learned Judge had no power to direct a re-trial in his own court. 
Revision No. 12 of 1926 was filed on behalf of five of the accused 
on the ground that it was open to the learned Judge to quash the 
conviction and acquit the accused, and that the Judge was wrong in 
holding that in case of misdirection the only course open to him was 
to order a retrial. — | 


The learned Judge finds, and it is not disputed by any party, that 
the summing up, so far as it goes, contains an accurate summary of 
the evidence given on both sides. The learned Judge sums up this 
- matter by saying :— 


“Now counsel for the appellants have to admit that there is 
in this summing up no assertion of fact unsupported by evidence 
and no erroneous exposition of the law applicable to the facts 
alleged. The leafned counsel for the accused contend that in 
effect the jury were not digected at all, and that non-direction 
amounts to,misdirection. ‘The first question that I have to 
answer in this appeal is whether there yas misdirection in this 

sense as the appellants contend ”. 
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The omissions found by the Judge to constitute misdirection. 
are :— 

(1) That the Assistant Sessions Judge did not draw the atten- 
tion of the j jury to the contentsyof the first report-or to the fact that 
it gave a version substantially different from that given in evidence. 

(2) That he did not draw the attention of the jury to the fact 
that, according tothe evidence of the Sub-Inspector, the witnesses 
had made before that officer _ Statements which contradicted their 
evidence i in court. 


(3) That he omitted to call the attention of the jury to the 
main arguments urged by the prosecution and the defence res-. 
pectively. 


(4) That the summing up was confined to the evidence for the 
prosecution and did not include the cross-examination. 


The first three objections are those which are pressed before me 
as constituting misdirection. The fourth objection. is not one of 
substance in view of the admission of the Judge himself that nothing 
of importance was elicited in the cross-examination. If nothing of 
importance was elicited, there was clearly nothing which required 
comment. l 


Failure to direct the attention of the jury to the salient points 
in the evidence may undoubtedly amount to misdirection. Ample 
authority for this may be found in any commentary on the Criminal 
Procedure Code. The summing up must give a fair summary of the 
evidence on both sides, and it cannot do this unless it includes a 
reference to all evidence which is of vital importance in the case. 
The summing up must also be an intelligent summing up, and it is 
the Judge’s duty to call the jury’s attention to any flagrant con- 
tradictions in the evidence. He will at the same time naturally 
recall to the jury any explanation of the contradiction which has been 
suggested zand leave it to them to decide on its adequacy. The 


' Judge’s duty is limited to summing up the evidence and to instruct- 


ing the jury on the law which applies to the case. He has not cast 
on him the duty of recapitulating the arguments used by counsel 
on both sides. But a Judge who knows his business will naturally 
in the course of his summing up remind the jury of the main lines 
of attack and defence adopted by counsel. More than this is not 
required of him. He is not required to repeat, parrot-like, the 
arguments of counsel on both sides, and failure to mention a parti- 
cular argument used by counsel will not amount to misdirection. 


An appellate court will naturally be cautious in treating an 
omission in the heads of the charge to the jury as amounting to 
misdirection for two reasons. In the first’ place, in order to con- 
stitute misdirection the point omitted must be of such importance 
that an omission to refer to it renders the summing up unfair. In 
the second place, thé Judge is not required to make a verbal 
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transcript of his summing up. It is only the heads of the charge 
to the jury which he is required to record. The heads of charge 
must indicate the matters on which he proceeded, but many details 
which find a place in the charge will not find a place in the record 
vide Eknath Sahay v. King-Emperor (*). In this case the charge 


was delivered to the jury in Urdu and the heads of the charge are’ 


a summary made in English, 

The first report in this case differs from the evidence given in 
court in this important particular that, according to the report, 
there was no house-breaking. The girl was first decoyed out of the 
house by Musammat Akasi and then carried off by her and the 
other accused. The fact that only one of the witnesses named in 
the first report was examined is of less importance, because the 
report itself says that many other persons were present. 

The Sub-Inspector investigated the case but did not chalan it. 
It was taken up on a complaint by Musammat Dhiraji and com- 
mitted to sessions. The Sub-Inspector when examined as a witness 


called by the court stated that so far as he remembered Musammat - 


Sartaji had first stated that she had been married to: Basdeo but 
afterwards denied her statement. According to the evidence of 
this witness, Har Prasad, the prosecution witness named in the 
report, gave a different account of how he came to be present on 
the spot from that given in his evidence, and, so far as the Sub- 
Inspector remembered, said that he did not recognise the accused 
at the time of the occurrence. The Sub-Inspector’s evidence con- 
tains also other statements which, if accepted, were damaging to 
the prosecution. The prosecution case was that the Sub-Inspector 
wanted to burke the case and that he was not telling the truth on 
these points and should not be believed 


It was clearly the duty of the Assistant Sessions Judge to call 
the attention of the jury both to the discrepancy between the first 
report and the case put forward in court and to the statements 
made by the Sub-Inspector and to leave them to decide whether they 
accepted the prosecution case as reliable. The charge to the jury 
should have given some indication that this was done. The heads 
of charge merely mention that a report was made but contain not 
a word to suggest that the attention of the jury was drawn to its 
contents. Concerning the Sub-Inspector the Assistant Sessions 
. Judge says that his evidence can only be used for two purposes :— 
(1) To show that Musammat Sartaji was taken from the house of 
Basdeo. (2) To scrutinise the evidence of the prosecution witnesses 
in the light of the statements they made to the Sub-Inspector. 

There 1s nothing to indicate that the attention of the jury was 
directed to the contradiction between the statements dlleged to have 
been made to the Sub-Inspectot and the evidence of the witnesses, 
or to the fact that the jury would have to decide whether to believe 

(1) 1 P. L. J., 317. 
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the Sub-Inspectar or the prosecution witnesses. The account of 
the purposes for which the Sub-Inspector’s evidence could be u 

is not altogether complete. Anything which he personally saw or 
did in the course of his investigation was relevant, e.g., that he 
found indications at Basdeo’s hduse of a marriage having been per- 
formed and that no evidence was put before him to show that a 
“tika ” ceremony had been performed ebetween Musammat Sartaji 
and Gaya Dat as alleged by the prosecution. 


It must also be taken that the Assistant Sessions Judge did not 
bring these points to the notice of the jury. At the conclusion of 
the argument in reply on the complainant’S revision it was faintly 


‘suggested that they might have been mentioned though the heads 


of charge did not show this If so, this would have been placed 
in the forefront of Musammat Dhiraji’s revision, whereas that revi- 
sion was based on the ground that though these facts were not 
mentioned by the Assistant Sessions Judge they had been fully 
discussed by the defence counsel. The case was argued in the 
Sessions Judge’s court from first to last on the assumption that the 
Assistant Sessions Judge’s summing up contained no mention of 
these points. 


- The next point to consider is one which the Sessions Judge has 
wholly overlooked. Section 537(@) 1s applicable to cases of mis- 
direction, and before a verdict can be set aside on this ground it 
must be found that the misdirection has occasioned a failure of 
justice. This has not been interpreted to mean that the appellate 
court must find before setting aside a verdict that the accused was 
entitled to an acquittal on the evidence If this were so there 
could be no object in ordering a new trial as has been done in many 
reported cases of misdirection It means that there must bea 
reasonable ground for apprehending that the misdirection may have 
affected the jury’s verdict; in other words, that the jury might 
have arrived at a different verdict if they had been rightly directed. 
In the present case it would seem that the jury were alive to the 
discrepancy between the first report and the evidence, since they 
acquitted the accused on the charge of house-breaking. It is, how- 
ever, impossible to say that their verdict may not have been affected 
by the omission to draw their attention to the significance of the 
Sub-Inspector’s evidence. It is urged for the Crown‘and for the 
complainant that the effect of the Sub-Inspector’s evidence had been 
strenuously pressed on the jury by defence counsel, as no doubt 
was the case, and that therefore they did not give their verdict in 
ignorance of it. On the other hand, this was a casein which the 
defence evidence was called and the prosecution had the last word, 
and it is impossible to say that the verditt may not have been 
affected by the Judge’s omission to deal with this important portion 
of the evidence. As the learned Sessions Judge says, the evidence, 
if believed, was fatal #0 the prosecution case, and it should have 
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been put to the jury that they had to decide whether to believe or 
reject it. I notice further that the heads of charge do not contain 
the customary caution to the jury that if they feel any doubt whe- 
ther the prosecution or the defence’ version was true they should 
acquit. I find, therefore, that the Sessions Judge was justified in 
ordering a retrial. 


I need not discuss at length the question raised by the Sessions 
Judge whether it is open to the appellate court to acquit the accused 
if it sets aside a verdict on the ground of misdirection In my 
judgment the law clearly gives this power to an appellate court. It 
is true that by section 418 an appeal in a case tried by jury lies 
only on a ground of law, but where the appeal has been enter- 
tained the powers of the appellate court are those laid down in 
section 423. At the same time as a matter of practice the proper 
course in such cases as these ıs to direct a retrial. It is only in 
special circumstances, as where the accused have been harassed by 
repeated trials or where the evidence is so clearly insufficient or 
incredible that no jury could reasonably convict, that an appellate 
court would be justified in acquitting. 


The last question for decision is the legality of the Sessions 
Judge’s order directing a retrial before himself. Here, again, section 
423 is clear. The power given by that section is to direct a retrial 
by a court of competent jurisdiction subordinate to the appellate 
court. The learned Judge admits that his order is contrary to the 
provisions of section 423 (1) (#). He thinks that the legislature 
must have overlooked the possibility of an appeal from the Assist- 
ant Sessions Judge to the Sessions Judge, and therefore he has 
taken it on himself to do what he thinks the legislature ought to 
have done. The learned Sessions Judge was not justified in violating 
a clear provision of law on any speculation of his own as to the 
intention of the legislature The learned Judge might possibly have 
arrived at the result he desired by directing a retrial before the 
Assistant Sessions Judge and then transferring the case to his own 
file under section 528. In saying that there was no other court at 
Allahabad before which a retrial might have been ordered, the 
learned Judge has overlooked Notification No. 3958/I!—46, dated 
September 18th, 1925, by which powers of an Assistant Sessions 
Judge were conferred on the Subordinate Judge. I cannot, however, 
find any sufficient reason why the retrial should not be in the same 
court as the original trial. The verdict is the verdict of the jury 
and not of the Judge, and the Assistant Sessions Judge will have 
an opportunity at the retrial of making good. the defects in his 
original summing up. e 

I, therefore, modify the orgler of the learned Sessions Judge by 
directing that the retrial be in the court of the Assistant Sessions 
Judge, B. Gauri Prasad, before a fresh jury.s 
Order modified 
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KUNJ BEHARI LAL - 
; VEYSUS 
EMPEROR THROUGH DHANGANA. * 


Criminal Procedure Code, section 253 G= —Order of discharge under— 
Legality of— ‘ For reasons to be recorded”, meaning and scope of the 
expression used in section. 

Where, in a case under sections 147 and 426 of the Penal Code, 
\ before issuing process against the accused, the Magistrate heard 
evidence on behalf of the complainant and meanwhile the 
t District Magistrate having ordered a police enquiry, further 
proceedings were postponed and on receipt of the result of the 
said enquiry, the Magistrate, after considering it in connection 
with the evidence already recorded, was of opinion that the charge 
was groundless and discharged the accused under the last clause 
of section 253, held, that ne order of discharge was quite proper 
and legal. 
CRIMINAL REVISION frora an order of BABU PRATAP SINGH, 
Additional Sessions Judge of Cawnpore. 


Satlanath Mukerji, for the applicant. 
A. Sanyal, for the opposite party. 
The following judgment was delivered by 


DANIELS, J.—This is an application in revision against an order 
of the Additional Sessions Judge of Cawnpore directing further 
inquiry into the case of certain accused who have been discharged. 
The order for further inquiry was not made on the ground that on 
the merits there was reason for thinking that the accused had been 
wrongly discharged. The learned Additional Sessions Judge express- 
ly says that. he is far from suggesting that the complainant has got 
a good case.” His order is based on the ground that the discharge 
order passed by the Magistrate was illegal. In order to see whether 
this is so it will be necessary to state some facts. 


The case was one under sections 147 and 426 against fourteen 
accused. The case was instituted on 2nd June, 1925. Before issuing 
process against the accused the Magistrate ordered the complainant 
to produce his witnesses under section 202 of the Criminal Pro- 
cedure Code. The hearing took place on 16th June, and process 
was issued against the accused. On the very date on which process 
was issued it was brought to the Magistrates notice that ona 
telegram from the -accused tne District Magistrate had ordered a 
police inquiry. The court was therefore asRed to postpone further 
proceedings until the result of that inquiry was before it. The case 
was accordingly adjourned and on the result of the police inquiry 
being received the coura after considering it in connection with the 


* Cr. Rev. No. 51 of 1926. 
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-. evidence which it had already recorded, came to the conclusion that CRIMINAL 

~ the charge was groundlesg.and discharged the accused under the last toa 
clause of section 253. The reasoning of the learned Additional —— 
Sessions Judge is that though admittedly a court is entitled to take rane! z 
into account the result of a police inquiry in discharging the accused oe 
under section 203, it cannot do so when once a summons or warrant EMPEROR 
has issued. This appears te unduly restrict the meaning of the 
words “for reasons to be recorded ” in section 253 (2). The argu- 
ment before me has been that the provisions of section 252 which 
require the Magistrate to hear the complainant and take all the 
evidence produced in support of the prosecution are imperative and 
that it is only after such evidence has been recorded that an order 
of discharge under section 253 can be passed. The language of 
section 253 itself appears to me fatal to this contention. The section 
begins by referring to the evidence to be recorded under section 252 
and says that after recording that evidence and taking the examina- 
tion of the accused the Magistrate will discharge the accused if he 
finds that no case has been made out. This is the normal procedure. 
Then follows the proviso contained in clause (2) that nothing inthe 
section shall prevent the Magistrate from discharging the accused 
at any previous stage if for reasons to be recorded he considers the 
charge to be groundless. In this case the Magistrate-had actually ^ 
before him all the evidence which the complainant was prepared to `- 
produce in support of his complaint. It is not suggested by-the 
learned Judge that on the merits the order of discharge was im- 
proper, and I cannot agree with the learned Additional Sessions 
Judge that it was illegal. I, therefore, allow this revision, set 
aside the order of the Additional Sessions Judge and restore that of 
the Magistrate. 





Daniels, J. 


Order restored. 
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PARTAP NARAIN SINGH AND OTHERS (Plaintiffs) Sui 
VEVSUS l 1926 
RAM KUMAR SINGH AND OTHERS (Defendants) * ` March, 5 


Linda Lau—Jownt famil 'y—Partition—Burden of proof—Separation in KANHAIYA 
mess and worship, effect of—Second appeal—Finding of fact influenced LAL, J. 


l by error as lo burden of proof —Not binding on High Court. BOYS, J. 


Where the presumption of joinfness is destroyed by an admis- 
sion that the family was separate on the date of the suit, it is 
for the party, which alleges separation or jointness on a particu- 
lar date, to entitl® him to a particular right, to establish the 
state of things which would give him that right. : 


Bannoov.. Kashee Ram, 1. L, R., 3 Cal, 315 and Bala Bux v. 
Rukhmabat, I. L. R., 30 Cal, 725, follobed.. Ramgulam Singh v. 


*S. A. No, 217 of 1924. i 
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CIVIL Rambthan Singh, I: L. R., 18 All, 90 and Bhagwant Kunwar- 
z p v- Mohan Singh, 23 A. L. J. R., 589,-dsstinguished.* | 
— -- A separation in mess and worship may be due to various causes 
PARTAP and yet the family may tontinue joint in estate. Suraj Naran 
paca v. Igbal Narain, I. L. R., 35 All., 80, followed. 
v. Where the consideration of the evidence was largely influenced 
PE nS by a mistake as-to the burden of proof, A#e/d, that the High Court 


was not bound by the finding of fact of the lower appellate court. 


SECOND APPEAL from a decree of K. G. HARPER ESQ., District 
Judge of Benares, confirming a decree of MAULVI ALI AUSAT, 
Subordinate Judge of Jaunpur. i 


M. L. Agarwala and Baleshwart P1asaa, for the appellants, 
Haribans Sahat, for the respondents. 
The judgment of the Court was delivered by 


Kanhatya KANHAIYA LAL, J—The dispute in this case relates to some 

Lat, J. shares in certain pattis of the village Kartarpur, and the complaint of 

the plaintiffs is that in the course of a partition proceeding, institut- 

ed by Lachhman Das for the partition of his share of the said village fol- 

lowed by certain intermediate applications made by Ram Kumar Singh 

and Mahip Singh for the partition of, what they described, as their 

share therein, an order was passed by the partition officer in his capaci- 

ty as Assistant Collector on the report of the patwari of the village, 

directing the correction of €ertain entries in the khewat in a manner 

prejudicial to the rights of the plaintiffs. The facts of the case 

are somewhat complicated, and we had some difficulty in getting the 

right facts in consequence of the manner in which the case was 

presented tous. We give the facts as stated tous, or as far as 

they could be ascertained from the papers laid before us for con- 
sideration. 


The plaintiffs and the defendant Jadunandan Singh are the 
descendants of one Salhant Singh, The defendant Ram Kumar 
Singh is the son of Mahip Singh and the nephew of Mata Din, both 
of whom form a branch of-the family from another branch of which 
Salhant Singh was descended. The allegation of the plaintiffs was 
that they and their predecessors Salhant Singh were separate from 
Mahip Singh and Mata Din and also from Ram Kumar Singh, the pre- — 
sent contesting defendant. Ram Kumar Singh, however, asserted that 
he and his father Mahip Singh and also his uncle Mata Din lived 
jointly with Salhant Singh and his descendants up to 1325F The 
dispute between the parties centred round certain acquisitions which 
had been made in the name of Salhant Singh in 1865, 1866, 1869 and 
1894. There was also a dispute about certain property acquired in 
the names of the plaintiffs in 1901. By an order of the Assistant 
Collector passed on the 26th Séptember, 1922 in the mutation 
proceeding, instituteq on the report of the patwari above referred 
to, both branches were recorded as owners of the property purchased 
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in the name of Salhant Singh- 

The trial court found ina judgment, which itself is not free 
from inconsistencies, that the family was separate in mess and some 
cultivation, but in other respects it was joint. It proceeded to 
observe that while it could hardly be described as a joint family 
it was equally difficult to ‘say that it was a separate family, 
and the conclusion at which it ultimately arrived was that it was 
a mixture of both, and that the separation would be deemed to have 
taken place in 1325 F. It further found that the plaintiffs had 
no cause of action against Mahabir and that section 233(%) of the 
U. P. Land Revenue Act (III of 1901) barred the claim. 


The lower appellate court examined the evidence produced by 
the parties and came to the conclusion that, though the evidence 
was not so clear as it might be, the learned Subordinate Judge was 
right in holding that the family was not proved to have separated be- 
fore 1325 F. In arriving at that finding it placed the burden of proof 
on the plaintiffs to establish that they had made the acquisitions 
while the family was separate, and since its finding was thata 
separation before 1325 F. had not been proved, ıt necessarily upheld 
the finding of the trial court that the acquisitions must be presumed 
to have been made from the joint funds. 


It is obvious that the burden of proof was erroneously laid on 
the plaintiffs, for the allegation of both the parties was that the 
family was separate on the date of the suit. The question which 
the courts below had to determine really related to the status of the 
family at the time when the acquisitions were made; and it is mani- 
fest that if the family was admitted to be separate on the date of 
the suit, it was on the party that alleged that the acquisitions were 
made at a time when the family was joint, to prove that they were 
‘so made. In Dannoo v. Kashee Ram(’) their Lordships of the 
Privy Council observed: “where a party cdémes into court claiming 
ashare in a certain property, it lies upon him to establish the 
foundation of this case, namely, that the property was joint property, 
to which he as a surviving member was entitled. The presumption 
of jointness does not arise where it appears that before the suit 
there has been a division of the family property or a separation in 
the family, all the members of which were living separately, though 
the date of the separation might be unknown.” 


In Bala Bux v. Rukhmabat(*) it was held that if a person 
claimed to be entitled to acertain property on the death of one of 
the members of the family, another member of which had admittedly 
separated himself much, earlier, and no agreement by the other 
members to remain united or to reunite, had been proved, the 
ordinary presumption that a Hintu family was presumed to be joint 
could no longer bè availed of to establish a fight to that property, 


(1) ILL. R., 3 Cal., 315. 
(2) I. L, R. 30 Cal., 725. 
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and it was the duty of the person: claiming that right,to establish 
the state of-jointness necessary to make his claim’ successful. 


The presumption of jointness having been destroyed by the 
admission that the family was separate on the date of the suit, it is 
for the party, which alleges separation or jointness on a particular 
date, to entitle him to a particular mght, to establish, the state of 
things which would give him that right. 


On behalf of the defendants-respondents reliance is:placed on the 
decision in Ramgulam- Singh y. Rambthan Singh(‘), and that of 
Bhagwant Kunwar v. Mohan Singh(*). But in those cases an 
attempt was made to establish that the family was joint when the 
right to sue accrued, and the evidence went to show that there had 
been separation, though the actual date of separation was not 


ascertainable. In the present case the allegation of the defendants — 


was that a separation had taken place in 1325 F. and that of the 
plaintiffs was that it had taken place much earlier. The acquisitions 
made between 1865 and 1894 were made in the name of Salhant 


_ Singh and that-in 1901 in the names of the plaintiffs, and inasmuch 


as the presumption of jointness was destroyed by the admission 
that there had been a separation prior to the suit, it was for the 
defendants to establish that the family was joint when these pur- 
chases were made or that the purchases had been made from the 
joint family funds. 


As the _ lower appellate: court appears to have been largely in- 
fluenced in arriving at its finding by the question of burden of 
proof, which was incorrectly thrown on the plaintiffs who had an 


‘ ostensible title in the disputed property by virtue of the purchases 


which had been made in their names or in the name of their an- 
cestor, it is difficult to act on that finding; and the only course open 
to us is. either to send the case back to the lower court for proper 
findings on the evidefice adduced, or to go into the evidence our- 
selves and to record a finding after hearing the parties. This 
litigation has been going on since 1923, and affects materially 
a partition proceeding now pending in the revenue court, and we 
have considered it consequently desirable that we should examine the 
evidence ourselves and come to a finding on the main question upon 
which the determination of the title of either of the two contending 
parties must clearly rest. We have had the assistance of the learned 
counsel for the parties in going through. the evidence, and 
we agree with the lower appellate court that,some weight must be 
attached to the opinion of-the trial court which had an opportunity 
of seeing the witnesses, and was in a better position to judge by 
their demeanour which side was speaking the truth. ‘rhe trial court 
relies yery largely on the evidence of one B. Sankata Prasad, who 
was a school master, employed in the village inthe year 1901-02. 
This gentleman has dnce been practising as a pleader and is not 
(1) I. L. R., 18 All, 90%. ~ -- (2) [1925] 23 A. L. J. R, 58ọ. 
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connected with.either party, and it can heardly-be disputed that he 
had an intimate acquaintance with the real state of affairs, because 
he used to be supplied food by the family, and he was working in a 
school maintained in the house of the parties, of which Ramgulam 
Singh, one of the plaintiffs-appellants, was the manager. The wit- 
ness lives at present in a „village a mile off from the village in 
dispute, but at the time when he was employed in the school he 
lived in the school premises and his statement is that though the 
parties messed separately and also cultivated some land separately, 
they had a joint management and a joint staff for the collection of 
rents ‘and also a joint cultivation of 8 or 10 ploughs. He further 
states that the collection of rents was made jointly, that Ramgulam 
was a leading member of the famuy, and that from the collections 
made the expenses connected with the marriage and funeral cere- 
monies etc. of the whole family were defrayed and the stable 
expenses were also paid from the joint fund. In other words, though 
each party messed separately and paid for its messing expenses 
from that portion of the land which was allotted to it for cultivation, 
all other expenses in connection with the management of the family 
property, the cultivation of the joint land, and the marriage and 
funeral ceremonies were jointly incurred from the common fund. It 
not infrequently happens that where a family outgrows the con- 
veniences at its disposal or some of the members have to go for 
their living or work elsewhere, the messing becomes temporarily 
separate, but for all other purposes the income of the entire family, 
or of the family property, remains in the joint stock to meet all 
common expenses. As observed by their Lordships of the Privy 
Council in Suraj Narain y. Igbal Narain (`), a separation in mess 
and worship may be due to various causes and yet the family may 
continue joint in cstate. In other cases a separation may take place 
and yet a partition of the family property may be postponed. That 
was not, however, the condition of this family at the time. There 
was a joint cultivation but a portion of the land was set apart for 
separate cultivation to meet the separate messing expenses of some 
of its members, or, in other words, to obviate inconveniences due to 
the growth or bifurcation of the family into several branches. The 
rest of the cultivation continued to be joint. The entire property 
was managed bya joint staff paid from a common fund. The 
collections made by the manager, Ramgulam Singh, were kept in a 
joint stock, and the marriage and funeral ceremonies of the entire 
family were met from that fund. 


If there were any doubt about the status of the family in rgor- 
1902, it is removed by the dastur deki of the village Madasia, 
wheréin it was stated that no division of properties was made be- 
tween the co-sharers, because fhe members of the family lived jointly. 
Both the trial court and the lower appellate poourt have referred, to 
the above document as establishing beyond doubt that the family 

G) LLR., 35 All., 80 at 88. 
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was joint in 1901, and.at no “stage of'the case it was ever - dibptited - 


that the mahal and the dastur dehi relied ‘on -did-not ‘belong to the 


‘family, or that the contending parties were not co-sharers therein. 


In fact the khewat of mahal Ramghulam Rai, also. known as 
Ramghulam Singh, of the village Madasia is also on the ‘record ; and 
we have no hesitation in finding that yp to 1901; at all events, the 
family was joint, though, for the sake of convenience,- “som€ of the 
members were messing separately, and met their expeises ‘from some 
land, which had been allotted to each of them for their cultivation. 
This dastur deki was verified in 1906. Reading it with the 
evidence. of B. Sankata Prasad, we can safely carry the period of 
jointness up to 1902, that is, o the dates when the acquisitions 
in question were made. 


' On behalf of the plaintiffs-appellants our attention has been 
invited tothe statement of Ramghulam Singh in a proceeding ins- 


tituted by him under section 145 of the Code of Criminal Procedure 


against Fateh Bahadur Singh and others in 1921, wherein Ram 
Kumar Singh is said to have stated that he had separated from the 
plaintiffs at the time of the settlement, which took place in 1882, 
and, the case of the present plaintiffs is said to have then been, that 
the property then in dispute, namely, the wilage Uttargaon, had 
been acquired from the joint family fund. The deposition aforesaid 
was put to Ram Kumar Singh, when he „was examined in the present 
case; and the trial court which recorded his statement observes 
that the witness resiled from it. Whether he did soor not, both 
the parties in the present case are seeking to resile from the position 
which they had taken up in the criminal proceeding above referred 
to. Ram Kumar Singh now says that the family has continued to 
be joint up to 1918, while the plaintiffs choose to affirm that it had 
separated very long ago. Each party appears to have been anxious 
at the time to set up allegations which suited its case, regardless 
of the truth, and the courts below have, in the face of the conflict, 
rightly confined their attention to the more important of such 
independent evidence—oral and documentary—which was forthcom- 
ing in the case, and we have done the same in arriving at the con- 
clusion that the family was joint when the acquisitions in question 
were made. 


That being the position, the plaintiffs and the defendant Ram 
Kumar Singh, who is the heir of his father Mahip Singh and his 
uncle Mata Din, must be treated to be the joint owners of the 
properties in dispute and the acquisitions must be deemed to have 
been made from the joint fund possessed by the family at the time. 
It is not disputed that the family had a nucleus of some ancestral 
property and some sale-deeds bear evjdences of earlier loan transac- 
tions which were either credited towards or for which some money 
wag left out of the sale cdhsideration. 


It is argued on behalf of the Pee that T was a decision 
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in 1882 between the present plaintiffs on the one hand and Ram 
- Kumar Singh’on the other, which operated as res judicata, inasmuch 
as no title was set up by Ram Kumar Singh to any share in the 
property which the plaintiffs were ‘then claiming. It appears that 
in 1864 a deed of mortgage was executed by some Pandey Brahmans 
in favour of Salhant Singh and a suit was brought in 1882 for the 
recovery of the: moncy due*on that mortgage by foreclosure. Ram 
Kine Sen added in that suit asa pro forma defendant by 
reason of-his’ having asserted his title toa portion of the property 
by a purchase said to have heen made in 1865. It was found in 
that case that that purchase was invalid and unenforceable. Ram 
Kumar Singh did not set up a joint right to the mortgage bond 
then in suit, but it is possible that that mortgage may have been 
a separate transaction entered into by Salhant Singh on his own 
account. The decision in that case cannot in any case affect other 
property or the points in controversy in the present case. 


It is also urged that the courts below had erred in holding that 
there was no cause of action against Mahabir. Wedo not know 
whether the name of Mahabir ıs recorded in the revenue papers. 
By the order passed in the mutation proceeding which forms the 
subject of complaint in the present suit, we do not find that the 
name of Mahabir was directed to be recorded in respect of any por- 
tion of the patti Ram Kumar Singh. He is said to have made an 
intermediate application for the partition of his share, but we are 
not aware that any entry. was made when the order complained of 
was passed which is really prejudicial to the rights of the plaintiffs. 
The appeal, therefore, fails and is dismissed with costs. 


SAHU NAND KISHORE (/udgment-dcbtor) 
VEYSUS 
SHADI RAM AND OTHERS (Decree-holders).* 


Civil Procedure Code, Order 41, rule 5—Order for stay, passed by appellate 
court— Operation of, to be immediate and not after communication—Sa le 
held in ignorance of the order—When should be set astde—Section 47, 
provisions of—Rights of a judement-debtor, to question legality of sale. 

An order for stay of execution passed by a superior court 
operates immediately and not alter communicalion to the 
execution court and, consequently, a sale held contrary to such 
an order, whether with or without the knowledge ot it, must be 
set aside as having been held without juisdiction. 


Hukum Chand Baid v. Kamalanand Singh, 1. L. R, 33 Cal. 
927, Satsnath Sikdar v. Ratanmani Waskar, 15 C. L. Ng 338, 
* F, A. F, O, No, 197 of 1924, 


Appeal dismissed. 
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Ramanathan Chetty v. Arinachellam Chetty, I. L. R., 38 Mad.,.766, 
Malkarjun v. Narhari, I. L. R., 25° Bom., 337, ‘Riska Coal and- 


N. W., P. H. C. R. 135, Mian Jan v. Man Singh, I. L. R., 2 All, 
286 and Sant Lal v. Mst. Umracun-nissa, I. L. R., 12 AIL, 96, 
followed. Muthukumarasami v. Kuppusami, 1. L. R., 33 Mad., 74. 
dissented. from: ” l 
A judgment-debtor is entitled to have any question, relating 
to the execution, discharge, or satisfaction of a decree under 
execution, decided under section 47 of the Civil Procedure Code 
as much against the decree-holder as against an auction-purchaser 
of the property sold Sta Ram v. Janki Ram, I. L. R., 44 All, 
266 and Veyindramuthu Pillai v. Maya Nadan, I. L.R ,43 
Mad., 107, followed. f 
FIRST APPEAL from an order of BABU GRISH PRASAD, 
Subordinate Judge of Moradabad. l 


Narain Prasad Asthana and Narmaaeshwar Prasad U padhiya, 
for the appellant. 


Str Tej Bahadur Sapru and Kamla Kant Verma, for the 
respondents. 


The following judgments were delivered :— 


KANHAIYA LAL, J.—This is.an appeal by the judgment-debtor 
from an order refusing to set aside a sale, held in execution of a 
decree, and the questions for consideration are, whether the sale 
officer had any jurisdiction to proceed with the sale after an order 
for stay had been passed by this Court in an appeal pending from 
the decree, then under execution, and, whether there had been any 
material irregularity in publishing or conducting the sale and had 
any materia] injury resulted therefrom. i 


In execution of a certain decree, from which an appeal is pending 
in this Court, the villages of Miranpur and Shekhupur Chuhar were 
directed to be sold; and the sale officer had fixed the 20th June, 
1923 for their sale by auction at Bijnor. On the 18th June, 1923 
an order for stay was passed by this Court; and a copy of it 
was sent by post to the Subordinate Judge of Bijnor, sitting at 
Moradabad. The Subordinate Judge or his office is stated to have 
received that order on the 20th June, 1923 at I p. m.j; and a 
telegram was immediately sent to the sale officer at Bijnor to post- 
pone thé sale in pursuance of that order. But before the telegram 
could reach the sale officer, the sale had been completed and one of 
the villages described by the decree-holder as worth Rs. 20,000 in 
execution proceeding was purchased by the decree-holder himself 
for Rs. 28,800, and the other, similarly described by the decrec-. 
holder as worth Rs. 8,000, was purchased by* certain other persons 
for Rs. 13,400. r 


The allegation of the judgment-debtors was that the sale was 
irregular and illegal inatmuch- as no proclamation of sale had been 


Tron “Co. 31 L. J. Ch, 429, Maya’ Singh” v. Jhau Lal, 4 ` 
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actually affixed in the villages in question, and the properties were 


sold “in®SBite of the order for- stay issued by this Court; and it was 


< aflrther alleged that material injury had resulted to the judgment- 


debtor in consequence. The court. below found that there was no 
material irregularity in conducting or publishing the sale, that the 
sale was held in ignorance of the order for stay, ard that no 
material injury had in any case been caused to the judgment-debtor. 

A court has jurisdiction to proceed with the sale of the property 
directed to be sold so Jong as no order for stay of the same has 
been passed by a superior court having jurisdiction to suspend the 


' execution proceeding. Order 41, rule 5 of the Code of Civil 


Procedure provides that an appeal shall not operate as stay of a 
proceeding under a decree or order appealed from, “except so far as 
the appellate court may order” otherwise. It also empowers an 
appellate court to pass an er parte order for stay of execution, 
pending the hearing of the application. In ukum Chand Baid v. 
Kamalanand Singh (*) it was held that where an appellate court had 
made an unconditional order for the stay of execution, the operation 
of the order was not postponed until it was communicated to the 
subordinate court or the party intended to be affected by it. The 
order becomes operative under Order 41, rule 5 the moment it is 
made and suspends the power of the subordinate court to carry 
on further execution! proceedings. 


An order to stay passed by an appellate court isan order to a 
subordinate court to stay its hand, and in that sense it bears no 
analogy to an injunction which is an order toa party to refrain 
from doing a’certain act. The former takes effect from the time 
of its pronouncement, and its communication is only nceded to 
make it known to the court which is directed to carry it out. Its 
force is not suspended till it is formally communicated to the court 
concerned. An injunction is, however, binding on the party to 
whom it is issued from the time it is communicated for there 
can be no contempt unless the party concerned knows what he is 
required to do, or to abstain from doing, and a court cannot punish 
a man for doing what he did not know he was forbidden to do. 


No such consideration arises where the jurisdiction of a court 
to proceed with an execution proceeding is suspended by an order 
passed by an appellate court to stay that proceeding, and the 
operation of such an order cannot be deemed tobe contingent 
upon the due performance of its duties by the office of the appellate 
court, or that of the court before which the execution proceeding is 
pending, or upon the timely performance by the post office of its 
duties in the matter. When the appellate court has said that the 
execution of a decree is not to take place, from that moment the 
court subordinate to it has te stay its hands. If the order does 
not reach in time, it cannot be charged with, disobedience of that 
(1) [1905] I. L. R., 33 Cal., 927. 
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CIVIL order, but the jurisdiction.of that court to proceed with A 
1926 execution is all the same suspended;-and any act done e byat tstó the 
—— prejudice of the party, at whose instance the~ stay-was grat ted’ 





Cee ee ignorance of that order, must, if,so required, be discharged:. ; ire 
D. In Satinath Sikdar v. Ratanmani Naskar (©) an order” a 7 
SHADI RAM 


by a subordinate court determining the amount of the mesne profits 
Kankaiya. to which a party was entitled after amorder for stay was passed on 
Zal, J. appeal, was similarly held to be without jurisdiction. In Rama- . 
i nathan Chetty v. Arunachellam Cheity (*) it was held that an order’ 
of an appellate court staying further proceedings in the lower court `. 
took effect from the time it was pronounced and not from the time 
it was officially communicated to the lower court, and that a sale 
held contrary to such an order, whether with or without the 
knowledge of it, was liable to be set aside as „having been held 
without jurisdiction., In facta sale held under such circumstances 
is so gravely irregular that to use the words of their Lordships 
of the Privy Council in Malkarjun v. Narhari (°) it is sufficient 
by itself to entitle the judgment-debtor to vacate the sale. 


If an execution is proceeded with after an order for the stay 
thereof has been passed by the court before which the execution 
proceeding is pending, or by a higher court in the exercise of its 
appellate authority, it can be quashed on the ,motion of the party 
prejudiced by it. But as pointed out by Freeman it may happen 
that for want of such motion the execution may never be arrested 
and property seized may be sold. But where there is sucha 
motion, the writ of execution has to be discharged, for a prohibi- 
tion emanating from a court against the execution of the writ 
operates from the time of the completion of those acts which are 
requisite to call the prohibition into existence. (Freeman on Execu- 
tions, Articles 32 and 33). 





: There may, however, be orders the operation of which may be 
“ depended upon their being communicated to the court concerned 
for their execution ; there may be other orders the operation of - 
which may commence at once, and mere delay in communicating — 
them would not prevent the parties affected by them in demanding 
that the status guo ante should be restored. As stated by 
Lord Chancellor Westbury in the Riska Coal and fron Co. ($). 
convenience lies in certainty and certainty can be attained only by 
abiding by the date of the order, and great laxity of practice may 
be introduced and encouraged by a departure from that date. In 
Maya Singh v Jhau Lal (°) and Mian Jan v. Man Singh (°) sales. 
held in ignorance of orders for their stay were set aside, and in 
Sant Lal vy. Musaminat Umrao-un-nissa (°) it was similarly held that 
the effect of an order passed by a court for the postponement of as - 
o 16°C. Lola 335- e (2) [1913] I. L. R., 38 Mad. ie 
3) [1900] I. L. R. 25 Bom., 337 at 348. (4) 31 L.J. Ch. 429. 


5) [1872164 N.-W. P. High Court Report, 135. 
(6) [1879] I. L. R, 2 All., 286. (7) [1889] I. L. R., 12 All, 96, 
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ses, salé waskro;deprive the officer of all legal authority to hold it on CIVIL 
sathe, date previously’fixéd, and the fact that the latter was not aware igáb 
r of -the order was not material. % aaa 


à A è SAHU NAND 
On behalf of the auction-purchasers reliance is placed on the shee 


decisions in Muthukumarasagi v. Kuppusamt (*) and Kasarabada y. v. 

. Maddipatla (*). But the grounds on which those cases proceed SHADI RAM 
seem hardly convincing. It is obvious that despite the filing of an fanhatya™ 
appeal the court which passed the decree or order appealed Zal, J 
from has power to execute it; but the power is not absolute. It 
can be suspended if the appellate court so orders; and the order 
for stay so passed does not remain in suspense till it is communi- 
cated ; for the delay may defeat its object. The delay may in some 
cases influence the party concerned to waive the benefit of that 
order in respect of any act done before it was communicated, or 
lead the court which passed the order to vary it with retrospective 
effect; but no such thing has happened in this case. In Poma- 
swami v. Ganpatii (*) an order for the stay of a criminal proceed- 
ing was held tobe binding though a notice of the order was 
received otherwise than by an official communication. In the Ganges 
Flour Mill Co. Ld. v. Shadi Ram (*) an ex parte order for stay 
of an auction sale, which was obtained by fraud, was discharged by 
the Judge who had passsd it, and it was held that in those circums- 
tances the sale held in contravention of the order before it was i 
discharged, was not necessarily void. But no question of fraud 
arises in this case. The sale of the properties in question, therefore, 
cannot be upheld, 


It is argued, however, on behalf of the auction-purchasers that 
an objection of that nature cannot be maintained under Order 21, , 
rule go of the Code of Civil Procedure, and that section 47 of the 
Code of Civil Procedure has no application to the case, even as 
against the decree-holder who has purchased one of the properties. 
An auction-purchaser is, however, a representative of the judgment: 
debtor so far as he purchases the rights of the mortgagor as they 
existed on the date of the mortgage, and he is also a representative 
of the mortgagee so far as the rights or equities, which the mort- 
gagee was entitled to enforce against the mortgagor, are concerned. 
A question arising out of an execution proceeding relating to the 
legality of the sale between the judgment-debtor on the one hand, 
and the decree-holder or the auction-purchaser on the other, is a 
question relating to the execution, satisfaction or discharge of a 
decree, and as held in Sia Ram v. Janki Ram (°), Bindeshvi y. 
Badal Singh (°) and Veyinuramuthu Pillai vy. Maya Nadan C), 
a judgment-debtor is entitled to have any question, relating to the 
execution, discharge or satisfaction of a decree under execution, 
" (1) [1909] I. L. R., 33 Mad., 74. (2) {7937 þI. L. R, 41 Mad, rs1 
(3) 81 I. C., 241 (4) [1917] 16 A. L. J. R., 46. 


(5) L L. R, 44 All., 266, (6) I L. R., 45 All., 369. 
f (7) [1919] L L. R., 43 Mad., 107. 
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decided under section 47 of the Code of Civil Procedureas mùch 


against..the deécree-holder as against an ‘auCtioi=purchaser’ of the_. 5 


property, who is regarded as a representative of the decree-holder 
for the purpose of enquiring into that question. 


The next question for consideration is whether the sale in this 
case was effected with material irregulafity, or in other words, whe- 
ther the proclamations of sale were duly affixed in the villages in 
question as stated by the process-server in his report. The same 
villages were proclaimed for sale in execution of two different decrees. 
In execution of the present decree the proclamations for sale were 
issued on the 17th May, 1923. In the other they were issued on a day 
earlier. Both were issued to the same process-server. The civil courts 
were closed for the vacation from the 18th May, 1923 to the 19th 
June, 1923. In the present case the proclamation of sale is said to 
have been affixed in each of the villages concemed on the 19th May, 
1923 but the report relating thereto was not received till the 26th June, 
1923; and in the other case it is said to have been affixed on the 
19th June, 1923 and the report was received on the next day. As 
the villages were the same and the same process-server was deputed 
to affix the proclamations of sale in respect of those villages at 
about the same time, that is, at an interval of only one day, it is 
hardly likely that they could have been affixed in the one case on 


- the 19th May, 1923, and “in the other not till a month later. The 


entry relating to the service in the present case forms the last 
entry in the register of processes and has a suspicious appearance. 
In the column provided for the date of service, the date of the 
service in the present case was first entered as the roth June, 1923 
and then altered into the 19th May, 1923; and the report of the 
process-server does not purport to have been verified on oath before 
the Munsarim, as was the case in the other proceeding in which the 
service by affixation was reported to have been effected in the same 
villages on the 19th June, 1923. The villages in question are 
stated to lie at a distance of about 20 miles from the court house 
at Bijnor, and even if it were possible to go direct, without serving 
any intermediate processes in the way, it is extremely unlikely that 
the process-server would have chosen to go twice over to the same 


place, first on the 19th May, 1923 and again on the 19th June, 


1923, and affixed the proclamation of sale in the case first mentioned 
on the 19th May; 1923 and in the other case not till a month 
later. 


There has beén an ‘obvious injury to the judgment-debtor Sy 


the manner in which the sales of the two villages were effec 


One of the’ villages was described by the decree-holder as worth 


Rs. 20,000 and: the other was described as worth Rs. 8,000. ` The 


recorded rentals of oe, baron as given in the khataunis produced, . 


however, show that the bross rental of one of these villages exceeded 
Rs. 4,000 and of .the other Rs. 2,000 in 1328 and 1329 F. and the 


e 


+ 


K9 
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net profits, must, have been - sufficiently ‘large to suggest that the 
market ‘values described-‘in the proclamation of sale or. the -price 
fetched at the auction sale, were far from adequate. The judgment- 
debtor has clearly suffered material injury in consequence Of the 
aforesaid irregularities in publishing and conducting the sale of the 
villages in question. ° 

The appeal is, therefore, allowed and the auction sales of the 


villages in question are set aside. As the decree-holder does not ~ 


appear to have been in any way responsible for these irregularities 
or to have had any notice that a stay of the sale had been ordered, 
the parties must pay their own costs of this proceeding both here 
and in the court below. 


Boys, J.—I agree. The case raises a question of considerable 
importance. I need not repeat the facts which have been fully set 
out by my learned brother. The application is one to set aside 
the sales on two main grounds : firstly, that the continuation of the 
execution proceedings asa result of which the sales were carried 
out was wholly without jurisdiction after the High Court had 
passed an order staying the proceedings though that order had not 
been communicated to the sale officer at the time the sales were 
held ; and, secondly, that there was material irregularity and con- 
sequent substantial injury within the meaning of Order 21, rule go. 


‘As to the first objection that the continuation of the execu- 
tion proceedings was wholly without jurisdiction, it is conceded by 
the applicant that Order 21, rule go has no application, but he 
relies on section 47. Even if section 47 be inapplicable as is con- 
tended for the respondent, I am of opinion that if it be found that 
the continuation of the execution proceedings was in excess of the 


` powers of the trial court, we have clearly a case for the exercise 


of the inherent powers of the court. 


The question whether the sales must be set aside on the ground 
that an order of stay had been passed though not yet communicated, 
is not free from difficulty and I will indicate briefly the reasons 
which have led me to the conclusion that the sales must be set aside. 


I do not find myself carried far by the arguments to be found in 
Venkatachalapatt Rao v. Kameswaramma (`). It does not appear 
tome that the fact that Order 41, rule 5 provides that the mere 
filing of an appeal does not operate as a stay has much bearing on 
the question under consideration, for in the mere filing of an appeal 
there is in many cases practically nothing more than the act of 
the-litigant; any act of the court isa mere formality. So far the 
rule only makes clear’ that the mere act of the litigant shall not 
operate as a stay and the courte of first instance still retains juris- 


. diction to proceed. This fact, however, can in my view have little 
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taken action by availing itself of its‘ power to order a; stay - (cp.‘the 


later.words in“ rule 5 “except so far as the ‘appeéllate court may g 


order ”) that order operates immediately or only after communication. 


Again in the order of reference at page 153 one of the learned 
Judges adduced the further argument that 
“it is difficult to see how the trial’ court, uf a proper application 
is made to it, could refuse the application until the order of the 
‘ appellate court granting stay of execution has been communicated 
to it”. 
That is no doubt a good reason for holding the trial court blameless, 
but does not appear to bear on the question of jurisdiction. It is, 
however, an argument founded on expediency and to that extent 
can carry weight. 


Nor, on the other hand, I am strongly impressed by the argu- ~ 


ment relied on for the appellant and to be found in ukum Chand 
v. Kamalanand (') and Ramanathan v. Arunachellam (°), that 
there is “no reason why the operation of an order of this Court is 


‘to be made contingent, say, upon the due performance of the duties 


of the Post Office”. To that it might well be replied that the 
Post Office is in sucha case the instrument of communication 
selected by the court ; 


The question is certainly not free from difficulty. In holding ` 
that the sales must be set aside I am influenced principally. by -three ~- 


considerations. . 
` Regarding the purely legal aspect I find myself in agreement 


' “with STRAIGHT and TYRELL, JJ. where in Sant Lal y. Umrao-un- 


nissa (°), they say “the sale was an illegal sale just as much as if 
a court tried a cause in respect of a subject-matter which before 


the date of a trial had been removed from its jurisdiction by an - 


authority having power to deprive it of such jurisdiction”. Ido 
not overlook the fact thatin that case there was question of an 
order of the trial court itself; but the distinction appears imma- 


terial for where the order has been passed by a superior court, that - 


court has also derived from the legislature its authority to deprive 
the trial court of its normal power to proceed. 


From the point of view of expediency I am influenced by two 
considerations. Firstly, “the convenience that lies in certainty” 
emphasised by my learned brother. Secondly, the fact that in very- 
many of these cases, though it does not appear to be so in this 
particular case, the knowledge or at least rumour that an order for 
stay has been passed may be expected to reach the sale locality very 


-quickly unofficially and to affect the price® obtained. Nonidh v. 


Musammat Sokan ($). e 
(1) [1905] i L. R., 33 Cal, 927 at 935. 
is 1913| $. L. R., 38 Mad., 766 at 771. 
33 1889] I. L. R., 12 All., 96. 
_ 44) [1872] 4 N.-W. P. High Court Reports, 135. 
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I would, therefore, for the reasons given by my learned brother 
accepy the, first contention, of the appellant that the continuance of 


the execution procéedings was, though unknown to the trial. court 


so to be, through no fault of its own, in excess of its powers. 


I agree further in the findings arrived at by my learned brother 
on the second contention of the appellant. 

By THE CouURT.—The appeal is allowed. The auction sales 
of the villages in question are set aside. The parties must pay 
their own costs of this proceeding both here and in the court below. 

Appeal allowed. 





PIRTHIRAJ SINGH (Plaintiff) 
VET SHS 


RUKMIN KUNWAR AND OTHERS (Defendants) * 


Transfer of Property Act, section 56—Statutory charge under—Stipulations 
in the sale-deed and agreement, effect of — Contract to the contrary”. 


A mortgagor who had mortgaged his zamindari property and 
two shops under a simple mortgage, sold the zamindari property 
and left with the vendees a certain sum of money for discharge 
of the mortgage debt. It was, however, agreed between the 
vendor and the vendee, that if the amount left was insufficient 
to discharge the mortgage due on the date of the sale, then the 
excess would be paid by the vendor and in case of his default 
the same would be recovered by the vendee from him personally 
with interest at 6% per annum, and costs. The amount left 
. was, in fact, less than the amount due and the mortgagee sued 

. upon the mortgage and obtained a decree. A portion of the 
zamindari property was sold’by the vendee and ultimately the 
decretal amount was completely satisfied by one of the subsequent 
transferees. On a suit for contribution under section 56, Aeld, 
that the express agreement entered into between the vendor and 
the vendee was “a contract to the contrary’? within the meaning 
of section 56 and the statutory charge given by that section 
never came into existence and the sale liability of the vendor 
was under the said agreement and not otherwise. Webd v. 
Macpherson, I. L. R., 31, Cal, 57 and Ram Chandra v. 
Bhagwati, 22 A. L. J. R., 576, referred to. 


FIRST APPEAL from a decree of BABU KASHI NATH, Subordi- 
nate Judge of Bulandshahr. 


Shiam Krishna Dar and Saila Nath Mukerpt, for the appellant. 


B. E. O Conor, Surendro Nath Sen, Surendro Nath Gupia and 
Binod Behari Lal, for the respondents. 


The judgment of the Court was delivered by 


MUKERJI, J.—The facts involved are rather complicated, but 
the actual point for decision is really one of laiv and ig whether the 
* F. A. No. 375 of 1932. i 
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¥ 
predecessors-in-title of the appellant, viz., the defendants second 


defendants first party so as to exclude a right of contribution. 


It appears that one Chiranji Lal was the proprietor of a little 
over 3# biswa share of a zamindari property in a certain village 
Surjawali and two shops. He made a simple mortgage of the same 
on the 7th of March, 1907 in favour ‘of one Ram Kishun Das. 
Raja Moti Chand and others purchased Ram Kishun Das's title 
later on. Chiranji Lal sold, on the 6th of January, 1913, the zamin- 
dari property to the defendants second:party for a sum of Rs. 22,000 
and left-a sum of Rs. 19,000, out.of*:,the sale consideration, with 
the vendees for payment to the mortgagee under the mortgage of 
the 7th of March, 1907. It was agreed by this sale-deed anda 
deed of agreement which was executed by the vendees on the next 
day that in case it was necessary to pay more than Rs. 19,000 to 
the mortgagee under the mortgage of 1907, Chiranji Lal would 
provide the balance and, in case of his failure, the same could be 
recovered from him personally with interest at 8 % per mensem. 
On the date of sale, a little over Rs. 21,000 was really due to the 


‘mortgagee A mortgage decree was passed in favour of Raja Moti 


Chand and others on the 4th of March, 1913 for asum of Rs. 21,000 
and odd. The defendants second party executed a mortgage in 
favour of Raja Ram and others including the plaintiff and left a 
sum of Rs. 19,250 for payment of the mortgage decree. These 
mortgagees with the exception of the plaintiff form the defendants 
fourth set. The defendants third party are transferees from defend- 
anis second party, of a portion of the rẸths left with the latter. The 
defendants fourth party deposited in court the sum of Rs. 19,250 
that had been left with them, on the 4th of February, 1914. On 


‘the 11th of December, 1917, the appellant who was one of the 


martgagees from the defendants second party, purchased a 2 biswa 
share of Surjawali. The appellant paid off the balance due to Raja 


= Moti Chand and others, after the property had been sold at the © 


instance of the transferee of the decree-holders. The appellant had 


=` to pay, besides the decretal amount, the usual 5% on the same and 


some costs. This payment was. made on the 19th of December, 
1919. Having thus satisfied the mortgage of the 7th of March, 
1907, the appellant, who was the plaintiff in the court below, brought 
the suit, out of which this appeal has arisen, to recover the amount 
paid by him by sale of the property originally mortgaged in 1907 
except the two biswas purchased by the appellant himself 

The defendants first party, who are the widow and son of 
Chiranji Lal, pleaded that under the agreement and sale-deed, dated 
respectively the 7th and 6th of January, 1913, they had paid off a 
sum of Rs. 2,500 tothe defendants e second party on account of the 
balance due to the mortgagee and were no longer liable. This 
defence succeeded in the court below and the suit was dismissed 
against the defendants first party. 


party, entered into“an agreement'with- the predecessor-in-title of the _ 
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The suit succeeded against the defendants second party alone 
and a simple money decree for Rs. 5,000 and odd was granted 
against them. ‘ 

In appeal it has been contended that, in effect the suit was one 
for contribution and a proportionate decree ought to be made against 


the defendants first party amd the defendants second party, and- 


their mortgagees. 


There can be no doubt that the plaintiff claimed too much in 
asking that the entire money paid by him should come out of the 
property held by others than-Himself. But the facts being almost 
all admitted or established, it would not be too much for the plaintiff 
to ask for a decree by way of contribution against such properties 
as may be found liable. The change in the pleadings is really not 
such as would disentitle the plaintiff to any relief. Indeed, it was 
clearly conceived at a very early stage of the suit that the only 
remedy of the plaintiff was by way of contribution and Mr. Tufail 
Ahmad, who first heard the case, did make a decree for contribution. 
The decree, having been passed er parte against Mst. Rukmin 
Kunwar, was subsequently set aside at her instance and the case was 
tried afresh. 


Coming to the merits of the case, the question arises whether 
the plaintiff is entitled to any contribution from the defendants first 
party—Mst. Rukmin Kunwar and her son. It may be stated at the 
outset that the finding of the learned Judge of the court below 
that any payment made by Mst. Rukmin Kunwar to the defendants 
second party was made within the knowledge of the plaintiff and 
that the plaintiff is bound by that payment cannot be substantiated. 
We have been taken through the evidence. All that has been 
established is that the plaintiff is a distant relation of the defendants 
second party, but this cannot affect the plaintiff. 


The question then remains whether on account of the stipula- 
tions in the sale-deed and the agreement, dated respectively 6th 
and 7th of January, 1913, the liability of the two shops that still 
remained with the original mortgagors, to contribute towards the 
morigage money was excluded. In other words, the question is 
whether the statutory charge given by section 56 of the Transfer 
of Property Act on those shops for the mortgage money due to 


Ram Kishun Das has been negatived by an express or implied 


contract. 


There can be no doubt that under section 82 of the Transfer 
of Property Act, the two shops became at once liable to contribute 
rateably towards the mertgage money of Ram Kishun Das. When 
the zamindari property was purchased by the defendants second 
party, they and Chiranji Lal “were the only people who held the 
mortgaged properties, with the necessary liability of contribution. 
Section §6 of the Transfer of Property Act is but an extension of 
the principle of contribution as laid“ down in section g2 of the 
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SIVIL Transfer of Property Act. As between the vendor and the vendees, 
1926 vig. Chiranji Lal on one hand and Ranbir Singh and Raghuraj 
—— Singh on the other, it was open- to them to enter into a stipulation, 

eee ‘by which expressly or by implication to contract themselves out of 

v the statutory charge given by section 56. We have, therefore, to 
RUKMIN ee whether there is any such ‘comtract to the contrary’ as is 


Paes contemplated by section 56. 


MAREE le It is always difficult to interpret one document by another. 
Accordingly, cases where the question’ has been decided, whether- 
particular contracts were or not contrary to the implied contracts 
given by the statute, will be of very little use in the present case. 
It may, however, be pointed out that the Privy Council in Webb v. 
Macpherson (*) said at page 72 as follows: 

"We have to find something, either express contract or at 
least something, from which it 1s a necessary implication that 
such a contract exists in order to exclude the charge given by 
the statute. In their Lordships’ opinion there is no ground for 

' saying that the charge is excluded by a mere personal contract 

to defer payment of a potion of tle purchase money or to take 
the purchase money by instalments, not is it in their Lordships’ 
opinion excluded by a contract, covenant or agreement with 
respect to the purchase money which is not inconsistent with the 
continuance of a charge’’, 

In the case before their Lordships a certain property had been 
sold and a portion of the purchase money was left unpaid. It was 
agreed that it would be paid by instalments. On the question 
being raised whether such a stipulation, vez, the payment of 
the balance of the purchase money by instalment, amounted to an 
express or implied contract to exclude the statutory charge given 
by section 55 of the Transfer of Property Act, their Lordships said 
that it did not. All the remarks of their Lordships quoted above 
must be read in conjunction with the facts of the case The remarks 
of their Lordships no doubt furnish a guide for solution of other cases 
but every document will have to be interpreted on its own merits. 


ae In the case before us, as already briefly indicated, the stipulation 
between, the parties was this. A sum of Rs. 19,000 out of the 
purchase money was left with the vendees for payment to the mort- 
gagee. A question arose, what would be the consequence if the 
sum was not paid promptly by the vendees and what would be the 
consequence if the amount payable to the mortgagee was found to be 
more than the sum of Rs. 19,000 and if therefore the vendees have 
to pay that sum to the mortgagee in order to save the property 
purchased by them. As to the former, by their agreement the 
vendees agreed that they would indemnify the vendors for any loss 
suffered by the vendors on account of their neglect and delay. As 
to the second point, the mortgagor said, in the saledeed, “if the 

_ yendees have to pay more than Rs. 19,000 they shall be-at liberty 

(1) [1903] I. L. R., 31 Cal., 57. 
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to realise the excess paid by them with interest at the rate of 8% STIL 

; _ per mensem with costs from person and the property of all sorts ”. 1926 
' Thus the agreement was that the vendees would pay up the mort- 

gage money a/ once, but if they had to pay anything more than ee 

Rs. 19,000, the balance due al the date of the sale would be payable * z. 

by the vendor øersonally „long with interest at 8% per mensem a 

and costs. Itis clear that the contingency contemplated by sec- 

tion 56 was in the mind of the partics. Itis not clear whether Mukerji, J. 

they knew that the statute gave acharge to the vendees over 

the unsold property. But whether they knew of it or not, they 

selected the remedy of one against the other and to my mind it is 

clear that they intended that that remedy should be the only remedy 

of one party against the other. The Statutory charge under sec- 

tion 56 does not provide for any payment of interest, nor does it 

provide for payment of any costs. It cannot be said that the vendor 

agreed that he would be not only liable under the statutory charge 

but also for intercst and costs in addition. 


The statutory charge had far-reaching consequences. It meant 
that however much delay there might be in the payment of the í 
mortgage debt, the charge would continue and it would be good 
enough for recovery of any amount, however excessive, that may 
accrue due under the mortgage, at any distant date. We see in the 
present case itself that the plaintiff had to pay nearly Rs. 6,000 to 
satisfy the decretal amount and he claims contribution having regard 
to that amount. If he has a statutory charge he would be entitled 
to enforce it although the vendor and vendees, under the sale-deed 
of the 6th of January, 1913, stipulated for the vendor's liability being 
limited to only so much money as was on that date payable to Ram 
Kishun on account of the mortgage of 1907. As I read the agree- 
ment and the sale-deed, the sum of Rs 19,000 was to be paid in 
at once and the vendor made himself liable only for the differ ence as 
calculated on the date of the sale He never contemplated that 
however much delay there might be (in the present case, the pay- 
ment was made no less than six years after the sale) his shops would 
be liable to pay the difference. In my opinion, the vendor limited 
his liability to a particular sum, but made himself personally liable 
and, therefore, not only the two shops mortgaged became liable to 
be taken in execution to enforce the payment but all other properties 
of the vendor Taking all these circumstances of the case I am 
clearly of opinion that by necessary implication, the stipulation in 
this case, as contained in the two contemporaneous deeds of sale and 
agreement, excluded the charge provided by section 56 of the 
Transfer of Property Act. 


I may point out that a Bench of this Court in Ram Chandra 

v. Bhagwatt (*) took a similar view of the contract then before 

them with regard to the statutory contract Contained in section 55 
(1) [1924] 22 A. L. J. R, 576. : 
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of the Transfer of Property Act. But as already- remarked above, 
it is impossible to read a contract by the language of another con- 
tract. 
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y 


The events, that have happened in this case, will illustrate the ’ 


mischief of any finding to the contrary to the one stated above. 
In pursuance of the agreement between the vendor and the 
vendees, as contained in the sale-deed of the 6th of January, 
1913, the vendees Ranbir. Singh and Raghuraj Singh have recovered 
a sum of Rs. 2,500 from the defendants first party. If we,hold 
that the defendants first party are still liable to contribute out of 
their two shops originally mortgaged, the defendants first party 
will have to pay a still larger amount than already paid by them to 
the plaintiff. It is true that it was not the defendants second party 
who had satisfied the decree of Raja Moti Chand and others. But, 
certainly, a representative in interest of theirs had satisfied the 
decree, and the defendants second party were entitled to call upon 
the representative of their vendor to abide by the contract. The 
vendees could very well say that, after all, the money had come 
out of the property purchased by them and the vendor or his 
representatives were liable to make good the stipulation entered 
into by the former. i 


I hold that the defendants first party are not liable to contribute 
and the suit, as against them, was rightly dismissed, although on 
grounds other than those given by me ın this judgment. 


Next comes the question of liability of the defendants other 
than the defendants first party. The right of contribution arose, 
under the law, as soon as the mortgage-deed of 1907 was executed. 
Although the liability of the shops was impliedly negatived by a 
contract between the only parties then interested in the question of 
contribution, by the contracts of the 6th and 7th of January, 1913, 
the liability of every bit of the zamindari share remained un- 
impaired. The result is that 12 and odd biswas, share still remained 
in the hands of the defendants second party and their mortgagees, 
the remaining defendants, and is liable to contribute in proportion 
to its value. 


The position then is this. Under the mortgage of 1907 a 
liability arose on three properties to contribute proportionately, VIZ, 
(1), two shops, (2) a two-biswa share, (3) a 1# and odd biswa share. 
The amount paid by the plaintiff must be distributed over these 
properties, and, although the amount otherwise payable by the two 
shops has ceased to become payable, the third item of the proper- 
ties must contribute its own share, the plaintiff's property two 
biswas bearing its own proportionate share. 

The plaintiff paid on the 1dth of December, 1919 a sum of 
Rs. 6,008-13-0. Outeof this a sum of Rs. 5,692-13-0 was paid on 
account of the decretal amount. It is for this amount alone that 
the plaintiff can claim contribution. The remaining sum he paid 


S 
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as penalty and as the commission for the sale. There was no CIVIL 


obligation on the plaintiff to wait for payment till the sale had taken a 





Ja” : 1926 
# place. He cannot, therefore, recover anything that he had to pay — 
over and above the decretal amount Meaty 
The court below has not come to any finding as to what are the’ v. 
liabilities of the three items ọf property mentioned above. PA 
I haye looked ınto the evıdence in the case and haye come to the 
Mukerji, J. 


conclusion that the zamındari property and the two shops were really 
of equal value. I notice that Mr. Tufail Ahmad was. of the same opin- 
ion in his judgment, dated the 31st of January, 1922, since set aside. 


That being so, the liability of the shops would amount to sat 
Rs 2,84666. A similar liability falls on the zamindari property. oe 
Dividing this between the plaintiffs ‘property and the remaining 
share, more or less, roughly, in the proportion of 8 to 7, the 
liability of the property in the hands of the defendants second to 
fourth parties is Rs. 1,323. 

The original mortgage carried an interest of 6% per annum and 
the plaintiff cannot claim anything higher than that. The interest 
at 6% per annum, between the date of the payment in court by the 
plaintiff (19th of December, 1919) and the date of the suit (v#z., 
the 11th of June, 1919) comes to Rs. 126. Thus the plaintiff is 
entitled to recover a sum of Rs. 1,449 only by sale of the property 
in the hands of the defendants other than the defendants first party, 
viz., I biswa, 15 biswansi, 1 tanwansi and 9# kachwansi zamindari 
property detailed at the foot of the plaint. 

The plaintiff has already got a decree for recovery of Rs. 
5,333-5-0 personally, against the defendants 3 and 4, only. These 
defendants have not filed any cross-objection and have submitted to 
the decree. It is, therefore, for the plaintiff to decide whether he 
would have a decree for the sale of the aforesaid property for the 
sum mentioned with interest during the pendency of the suit and 
future interest at 6% or whether he will have the decree already 
obtained by him. 

After we had written out a draft judgment on the above lines, 
we asked the learned counsel for the parties to re-argue the case in 
view of the opinion tentatively put down in the draft. We were 
of opinion, subject to hearing the learned counsel for the appellant 
again, that the appellant could not geta decree for more than 
Rs. 1,449 and odd by sale of 1#th biswa share in village Surjawali. 


_ The learned counsel for the appellant, Mr. Dar, has argued that 
by applying section 56 of the Transfer of Property Act, as between 
the plaintiff and his vendors, the whole of the,sum paid by the 
plaintiff should come out of the 1#th share left in the hands of the 
defendants second party and his transferees, the defendants third 
party. We have considered this point, butewe are clearly of opinion 
that even if section 56 were applied, the utmost that we could give 
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to the plaintiff was a decree for one-half of the money paid by him ; 


(subject to deductions indicated in the draft judgment) and no. | 
more, as the entire liability of the 33 biswa share was for only one™ 


half of the original mortgage møney and no more. 


That being so, Mr. Dar has intimated to us that his client is 
not prepared to forego his decree for Rs. 5,000 and odd and to accept 
a decree for a sum of about Rs. 3,000 although it may be recoverable 
by enforcement of a charge. 


In the circumstances, the appeal fails and it is hereby dismissed 
with costs. 
Appeal dismissed. 


a 


CHUNNI SINGH (Defendant) 
Versus 


LAKSHPAT SINGH (Plaintiff) .* 


Preemption Act (XI of 10922), secs. 16 and 22— Several ttems of properties 
sold to different persons— Single document but specification Of shares and 
conssderation—Sutl in respect of one property—Right to claim pre- 
empiion, i 

Where by one document several items of properties, all belong- 

ing to the vendor, were sold to different persons for different 

amounts of considerations and the plaintiff sought pre-emption 
of the item of the property purchased by one of the vendees 

‘only, Ae/d, that the plaintiff had a right to claim pre-emption 

against one vendee only and not the others. Where a purchaser 

has a defined interest in the sale-deed, he cannot be said to 

have acquired the property jointiy with othérs. Lachkman v. 

Lulss Kam, 2 A. L. J. R., 199, referred to. Bri} Narain Rat y, 
kam Dhari Rat, 40 In. Cas., qo, distinguished. 


SECOND APPEAL from a decree of BABU MAKHAN LAL, 
Additional Subordinate Judge of Bulandshahr, reversing a decree of 
SYED NAWAB HASAN, Munsif of Khurija. 

_ Shiam Krishna Dar and Surendra Nath Gupta, for the ` 
appellant. l 

Appeal heaid under Order 41, rule 11, C. P. C. 

The judgment of the Court was delivered by 

SULAIMAN, . J.—Thbis is a defendant’s appeal arising out of a suit 
for preemption. By one document, dated the 2gth January, 1924, 
nine items of properties were sold to nine different vendees for 


‘different amounts of considerations; but there was only one docu- 


ment executed and registered, as the entire properties belonged to 
one set of vendors. Among these vendees was one Kanchan Singh, 
who admittedly was a co-sharer in the property purchased by him. 
The plaintiff has brought a suit forepre-emption against the appel- 
lant Chunni Singh only in respect of the item of the property 


purchased by him under*the sale-deed. -` This property was separately 


+ 


*S. A. No. 223 of 1926. 
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i „ ear-marked as property having been purchased by Chunni Singh, CIVIL 

g7 separate amount of the sale consideration was mentioned and the mor: 
other vendees had no joint interest in this property at all. The — 
first court dismissed the claim on'the ground that this was a case. CHUNNI 
of partial preemption, which disqualified. the preemptor from = 
obtaining a decree. The appellate court, in the view of the specifica- LAKSHPAT 
tion of the shares in the sale-deed, has come to a contrary conclusion, SUNG} 


Although it is true that there was only one document Swarwan, J. 
executed, there can also be no doubt that different items of 
properties were sold to different persons and, therefore, there 
were really nine different contracts, although they were all evi- 
denced by one document. It cannot be doubted that, if a suit 
were brought by the plaintiff against Kanchan Singh, he could 
successfully, resist the clam on the ground that he was a co- 
sharer in the property purchased by him. The mere fact that 
he has allowed the other yendees to be joined in the sale-deed would, 
in no way, have deprived him of his right. The contention before 
us is that it was the duty of the plaintiff to have brought the suit 
against all the other vendees, that is to say, all the vendees other 
than Kanchan Singh. This contention cannot be accepted. If this 
transaction is to be deemed to consist of nine different transactions 
with nine different persons, then it was certainly open to the 
plaintiff to object to one vendeeand not the others. He would, there- 
fore, have a right to claim preemption against Chunni Singh, even 
though he has chosen not to object to the coming in of other 
strangers. That this was the view before the new Pre-emption Act 
was passed cannot be doubted. We may only refer to the case 
of Lachhman v. Tulsi Ram (‘) where, although one solitary 
amount was mentioned in the sale-deed for two items of properties, 
at the foot of the document details were separately given. It was 
held by a learned Judge of this Court that it was open to the 
plaintiff to maintain, a claim ‘for pre-emption of either of the two ss 
properties, although both had been purchased by the same vendee. 
The case -of Brif Narain Rai v. Ram Dhari Rai(?) is dis- 
tinguishable, because there properties in two mahals were sold for 
one consideration and there was apparently no specification of the 
different prices for the two mahals. 


Lastly, it is contended that the enactment of section 16 of the 
new Act has altered the position. We cannot accept this conten- 
tion. The law has in no way been altered. As against the defendants- 
vendees the plaintiff could not have claimed pre-emption in respect 
of any property which he has not included in this suit. The pro- 
visions of section 22 also go to suggest that, where a purchaser has 
a defined interest in the sale-deed, he cannot be said to have acquired 
the property jointly with others. The appeal accordingly fails and 

is dismissed under Order 41, rule 11, C P. © ; 
Appeal dismissed. 

(1) [1905] 2 A. L. J. R., 199. (2) [1916} 40 Ind, Cas., 40, / 
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Ls ; 
CRIMINAL % 
4 


HUKUM SINGH 





1926 VEV'SUS $ 
Marck, 15 - EMPEROR * 





DANIELS, J. Zena?! Code, section 174—Sub- pocna—Place of attendance not definitely 
stated— Disobedience — When not punishable. 

A sub-poena which does not definitely mention the place where 
the accused, upon whom it is served, is to attend, is not a legal 
sub-poena, failure to comply with which is punished under 
section 174 Of the Penal Code, Emfress v. Ram Saran, 1. L. R., 

`` `g All, 7, followed. 
CRIMINAL REVISION from an order of R. D. MACLEOD ESQ., 
District Magistrate of Etawal. 


Baleshwart Prasad, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


Daniels, J. DANIELS, J.—The applicant has been convicted under section 
174 of the Indian Penal Code, of disobeying a sub-poena requiring 
him to attend before the Sub-Inspector in a-police inquiry. Section 
174 prescribes a punishment for any person who, being legally bound 
to attend az a certatn place and tirne in obedience to a summons, notice, 
order or proclamation issued by a legally competent public servant, 
intentionally omits to attend at that placeor time. The sub-poena 
which was issued to the applicant as issued in this case did not re- 
wm quire him to attend at a certain place. It called on him to attend 
l either at Sahail thana or wherever the inspecting officer might 
happen tobe. This is not a legal sub-poena, failure to comply with 
which can be punished under section 174. If any authority other 
7 than the language of the section itself is needed for this proposition 
it may be found in the case of Empress v. Ram Saran ('). As the 
sub-poena did not require the accused to attend at a definite place, | 
set aside the orders of the courts below and acquit the accused. The 

fine, if paid, will be refunded. 


Order set aside. 
* Cr. Rev. No, 137 of 1926. 
(1) [1882] I. L. R., § All, 7. 
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e? sy 
a FULL BENCH 
——— 
BHAGWAT DAS AND OTHERS (Plaintiffs) CIVIL 
: © Versus 1926 
CHHEDI KOERI AND ANOTHER (Defendants) * March, 23 





Agra Tenancy Act (II of gor), sections 167, r76— Suit for arrears of rent tynps AY, J. 
—Second appeal to District Judge—Revision—Jurisdictionr—Ehgh DANIELS, J. 
Courts powers. DALAL, J. 

Section 167 of the Tenancy Act, U. P, (II of 190r) is a bar 
to the exercise by the High Court of its powers in its revisiona]l 
jurisdiction, in any suit or application relating to a dispute under 
the Tenancy Act. j 

Where the first court decreed a zamindar’s suit for recovery 
of rent and the Collector affirmed the decree but, on appeal, the 
District Judge having dismissed the suit on the ground that a 
part of the sum claimed was not rent, the plaintiff applied to 
the High Court, in revision, for interference, Ae/d, that the appli- 
cation was not entertainable. Dambar Singh v. Sri Kishen Dass, 
6 A. L. J.R., 552, followed. Kehri Singh v. Thirpal, 23 A. L. 
J. R., 965, overruled. a A 

CIVIL REVISION from an order of MOULVI ALI AUSAT SAHEB, 
District Judge of Ghazipur. i 


lgbal Ahmad (for Kamla Kant Verma), for the applicants. 
Uma Shankar Bajpai, for the opposite parties. 
The following judgments were delivered :— 


LINDSAY, J.—These cases have been referred to this Full Bench “dsay J. 

and the matter for consideration is whether in the particular circum- 
stances of this case this Court has power to exercise its revisional 
jurisdiction under section 115 of the Code of Civil Procedure. The 
reference has been occasioned by conflicting decisions in this Court 
regarding the question of the competence of this Court to interfere 
ina matter of this kind by way of revision. The facts may be 
briefly stated as follows :— 


Two suits were filed by two zamindars for the recovery of what 
purported to be arrears of rent and these suits were suits under 
scrial No. 2, Group A, of the 4th schedule attached to the Tenancy 
Act. In each case the valuation of the suit was below Rs 100 and 
by reason of that fact the decrees in the suits were appealable to 
the Collector under the provisions of section 176. The suits were 
decreed in the court of first instance and thereupon there was an 
appeal to the Collector who affirmed the decrees of the trial court. 
Then a further appeal was taken to the District Judge and the 
result of the proceedings before the District Fudge has been that the 


* Civ. Rey. Nos. 94 and 95 of 1925, 
68- 
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1926 
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suits of the two zamindars have been dismissed with respect to a 
certain portion of the claim in each case. It was held that certain 
sums claimed in each of the two suits as being rent were not in fact 
rent and could not be recovered in suits for arrears of rent. 


Two applications in revision have been filed against the order 
of the District Judge passed in the circumstances above mentioned, 
and it is represented that for certain reasons this Court ought to 
interfere in revision and discharge the orders which have been 
passed by thé District Judge. The question we have now to deter- 
mine is whether or not this Court is competent to interfere with 
these orders of the District Judge in exercise of the powers con- 
ferred by section 115. 


Prima facte this Court has jurisdiction to entertain these appli- 
cations for it is not to be denied that the court of the District Judge 
is a court subordinate to this High Court. It has, however, been 
contended that the jurisdiction of the High Court to exercise its 
powers in revision has been taken away by the special legislation 
contained in the Tenancy Act, U. P. Act II of 1901, and in parti- 
cular by the enactment contained in section 167 of that Act. 


' We have heard the learned counsel at great length on both sides 
and all the reported cases in which the meaning of section 167 of 
the Tenancy Act has been considered have been POES to our 
notice. 


It is clear that for a long series of years this Court has inter- 
preted section 167 in a sense which is fatal to the case put forward 
here by the applicants. It has been held that under the terms of 
section 167 the powers of the High Court to interfere in revision have 
been ousted. The decisions on this subject cover a period roughly 
from 1909 to 1925, the first case being Damdbar Singh v. Sri 
Kishen Dass (*). That was the decision of a Bench. The matter 
was again discussed in Parbhn Narain v. Harbans Lal (*). In 
that case one of the learned Judges, dissented from the view that 
the jurisdiction of the High Court was ousted by the provisions of 
section 167. In Jamna Prasad v. Karan Singh (°) a single 
Judge of this Court applied the law as it had been held down 
in the earlier case of Damtar Singh v. Sri Kishen Dass (*), and 
again in Hhitsham Ali v Lalji Singh(*), MR. JusTIcE TUDBALL 
applied section 167 in the sense in which it had been interpreted in 
these earlier decisions. Then we come to the case of Gaf Kumar 
Chander v. Salamat Als(°). That was a casein which this very 
question was referred specially toa Bench; the view which was 
taken by the members of the Bench in that case affirmed the view 
which had been taken in the earlier cases. And, lastly, we have 
the ruling of MR. JUSTICE PIGGOTT in Adya Sas an v. Kali 

(1) a 6 A.L.J. R, at 552. (2) eed 14 A. L. J. Rọ, 281. 
(3) [1918] 16 A. L. J. 9. ‘(4) [r918] 17 A. L. J. R., 123, 
(5) D L R , 42 All., 83. is 


e 
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Charan(*), in which he reiterated the view which he had taken in 
` the case of Parbhu Narain y. Harbans Lal(?). 


It is clear, therefore, that the cursus curiae has been in the 
direction of holding that section 167 is a bar to the exercise by this 
Court of its powers in its revisional jurisdiction. The view which has 
been taken in this long series, of decisions is based principally upon 
the concluding portion of section 167 and in particular upon the 
words “except in the way of appeal”. To put the matter briefly, 
the view is that the use of the expression just mentioned necessarily 
excludes the notion that this Court can deal with cases like the 
present in revision. 


This matter was discussed again in avery recent ruling of a 
Bench of this Court which is reported in Kekri Singh v. Thirpal(*), 
and from this it is apparent that the learned Judges who composed 
that Bench were of opinion that the interpretation of section 167 
which had been previously accepted was erroneous. They held that 
section 167 did not bar the exercise by this Court of its powers 
in revision. 

It must be conceded that section 167 like several other sections 
of the U. P. Tenancy Act, has caused a good deal of difficulty, and 
indeed MR. JUSTICE PIGGOTT, in the cases in which he has given 
expression to the view I have mentioned above, was constrained to 

allow that the matter was one of some complexity. It may, there- 
‘fore, be taken that there is some ambiguity about section 167 and 
other sections with which it is related. That being so, it seems to 
me that the proper principle to be followed in a matter of the kind 
before us is to adhere tothe view which has been taken in the long 
series of cases above mentioned. While it cannot be argued, of 
course, that this Bench as a Full Bench has no authority to overrule 
these earlier decisions nevertheless where we have a series of rulings 
relating toa matter of procedure in which section 167 has always 
been construed in the same sense, it is not, ın my opinion, proper 
to depart from that construction unless we are convinced that there 
are most cogent reasons for holding that the earlier interpretation 
ig erroneous. 

With regard to the decision reported in Kekri Singh v. Thirpal(*) 
I can only say with all respect that the reasons given in that judg- 
ment do not satisfy me that the earlier view taken of the scope and 
meaning of section 167 is erroneous. In this state of affairs, there- 
fore, I express my agreement with the view which ‘has hitherto 
prevailed in this Court, and I am of opinion that these present 
applications by way of revision are not entertainable. 


DALAL, J.—As stated by MR. JUSTICE LINDSAY in his judg- 
ment just delivered, this Court has denied jurisdiction in revision 
in a case like the present for along number of years, from 1909 to 

(1) [1923] 21 A. L. J. R., 524. (2) [1016] 14 A. L. J. R., 281. 
. (3) [1995] 23 A. L. J. R., 965. 
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1925. Last year a Bench of this Court disagreed: with this long 
current of decisions and the. matter has thercfore been referred by a 
learned Judge of this Court oa Full Bench. I am not satisfied 
that the opinion of M}. JUSTICE PiGGoTT in Parbhun Narain v. 
Harbans Lal C) is manifestly incorrect. If the matte: had come 
before me without any previous decision, I would have been inclined 
to accept the arguments of Pandit Sunder Lal and those of MR. 
JUSTICE WALSH in Parbhu Narain v. Harbans Lal C). Having 
regard to the accepted opinion of this Court for a long number of 
years I hold that no revision lies. 


DANIELS, J.—I concur with Mr. JUSTICE LINDSAY and would 
add that, in my opinion, the view which has with one exception been 
consistently taken by this Court until the recent case of Kehri Singh 
v. Lhirpal (°), is the correct interpretation of a difficult section. My 
view is substantially that of Mr. JUSTICE PIGGOTT in Parbhu 


Narain Singh v. Harbans Lal (*). Section 167 of the Tenancy . 


Act forbids any court other than a revenue court to take cognizance, 
except by way of appeal in certain special cases, of any dispute or 
matter in respect of which a suit or application under the Tenancy 
Act might be brought. The suit or matter in this case was a claim 
to recover arrears of rent. The applicant contends that the 
District Judge has wrongly taken cognizance of this matter by way 
of appeal in that he has entertained an appeal which he had no 
jurisdiction to entertain. We can only set the matter right by taking 
cognizance of the same matter by way of revision in direct defiance 
of section 167 of the Tenancy Act. The fact that the revisional 
section, section 115, has not been specifically excluded in applying 
the Code of Civil Procedure to proceedings under the Tenancy Act 
does not to my mind carry any weight, because by section 193 the 
procedure of the Code is only to be followed so far as it is not 
inconsistent with the provisions of the Tenancy Act. In the case of 
Kehti Singh vw. Thirpal C) MR. JUSTICE SULAIMAN did not 
really consider this point. He addressed himself to answering the 
argument that the revision was excluded because a revision under 
section 185 of the Tenancy Act is entered as No. 51 of Group D 
of the fourth schedule of the Act. On this point I agree with him. 
Revision is, however, only a step in a chain of procedure the object 
of which is to arrive at a decision on the real matter in dispute 
which was the claim for arrears of rent. The decision of MR. 
JUSTICE Boys is based on the ground that the words “take cogni 
zance of” in section 167 apply only to the original court. With 
great respect it seems difficult to see how this view can be main 
tained in view of the fact that the section stself speaks of taking 
cognizance by way of appeal. The section allows cognizance to be 
taken by way of appeal in certain cases and thereby excludes a civil 
court from taking cownizance by way of revision. A question was 
(1) [1916] 14 A. L. J. R., 281. 
(2) [1915] 23 A. L. J. R., 965. e- z 
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raised in the“course of the argument as to whether the local legisla- 
ture had power to exclude the High Court’s powers of revision in 
this case. The answer to this js to be found in section 4 of the 
Civil Procedure Code which lays down ‘that nothing in the Code 
shall limit or otherwise affect any special or local law or any special 
form of procedure p.escribed by or under any law for the time being 
in force. 


I regret the decision at which we are obliged to arrive because 
it appears to me that on the merits the District Judge had no 
jurisdiction to entertain the appeal. No question of proprietary right 
had been raised and the question of jurisdiction had been decided. 
A plea of jurisdiction means a plea that the court has no jurisdiction 
to entertain the particular suit or matter brought before it. The 
plea raised before the Collector in this case was at most a plea that 
one portion of the amount claimed could not be recovered as part 
of the claim for arrears ,of rent. The jurisdiction of the court to 
entertain the suit for arrears of rent was not, and could not be, 
disputed. 


I rejoice to find from a perusal of the U. P. Gazette of August 
29th, 1925, that the difficulty which has been felt in these and 
similar cases ıs likely to be shortly removed. In the draft Bill 
published in that Gazette a clause has been inserted definitely con- 
ferring a power of revision on the High Court in cases where an 
appeal lies to the civil court. 


By THE COURT.—For thetreasons given above we dismiss the 


application for revision, but in view of all the circumstances we make 
no order as to costs. 


Application dismissed. 


MARU (Plaintiff) 
VETSUS 
HANSO AND OTHERS (Defendants) .* 


Hindu Law— Widow's estate— Surrender effected by successive 

steps— Validity of. 

‘Ifa Hindu widow brings about a complete effacement of herself 
with the result that the entire estate vests in the next reversioner, 
though the same might have been obtained by a process con- 
sisting of several stages, /te/d, that a legal surrender takes place, 
It is not necessawy that the surrender should take effect by one 
act, nor need the question of necessity be considered in such 
circumstances. á f 

Behari Lal v. Madho Lal Ahir. Gæawal, 1. L. R., 19 Cal., 
236, Rangasamı Gounden v. Nachiappa. Gounden, 17 À. L. J. R., 
e * F. A. No. 215 of 1922. l 
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«36, Bajrangi Singh v. Manokarnika Bakhsh, 1. lL. R., 30 All, 1, 
Bhagwat Koer v. Dhanukdhant Prasad Singh, 17 A. L. J. R., 1036 
and Rao Bahadur Man Singh v. Maharani Nawlakhbatt, 24 A. 
L. J. R., 250, referred to. 


First APPEAL from a decree of P. K. RAY ESQ., Subordinate 
Judge of Meerut. 

N C. Vaish, for the appellant. 

B. E. O Conor, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for a declaration that a deed of gift, dated the 28th of March, 1916, 
executed by Musammat Hanso, defendant No. 1 (who has died 
during the pendency of the appeal) in respect of a moiety share of 
the property left by Ghasita, the ‘paternal grandfather of the plaint- 
iff, as also the transfer of the other half by mutation of names, 
were not binding on the reversioners. Ghasita was admittedly the 
last owner of the property and he died leaving three daughters. 
One daughter died first. On her death the names of the two 
surviving daughters, Musammat Sundar and Musammat Hanso, were 
recorded in the revenue papers in equal shares. Musammat Sundar 
died about 1897 and on her death it is admitted in the plaint that 
Musammat Hanso caused the name of Sundar’s son Bhartu to be 
entered in the revenue papers in place of her name as against the 
half share in her possession. Later on Musammat Hanso executed 
a deed of gift in 1916 with regard to the remaining half share in 
favour of Bhartu and got Bhartu’s name recorded. On Bhartu’s 
death the names of the defendants Nos. 2 to 4, his sons, were 
caused to be recorded inthe revenue papers by Musammat Hanso. 
The plaintiff, however, asserted thatin spite of the entry of the 
name of Bhartu, Musammat Hanso herself remained in possession 
of the property. The contesting defendants‘denied that Musammat 
Hanso remained in possession of any portion of the property after 
the said transfer and pleaded that these transfers amounted to a 
complete effacement of the Hindu daughter’s interest and surrender 
in law in favour of the defendants’ father. The learned Subordinate 
Judge has found as a matter of fact that Musammat Hanso divested 
herself of all interests in the two portions of the property by two 
successive stages and that she did not remain in possession of the 
property after the transfers. The learned Judge has found that the 
entire effect of these transactions was that a legal surrender took 
place in favour of Bhartu. In the grounds of appeal before us the 
questions of fact are not challenged. It may, therefore, be taken for 
granted that Musammat Hanso in her lifetinie gave over possession 
of: the half share standing in the mame of Musammat Sunder to 
Bhartu and put him in effective possession thereof intending that 


_ he should remain owner of it and that subsequently she transferred 


the remaining half share which had remained in her possession in 


t 
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favour of Bhartu and put him in possession. It is not disputed 
that these two transfers covered the entire estate left by Ghasita 
Nothing was reserved for herself by Musammat Hanso. í 


The only point urged before tis is that in order to be valid as 
a complete surrender it is not only necessary that the surrender 
must be in respect of the entire estate but that it must also 
take effect simultaneously and at one and the same time. The 
contention is that if the entire estate is transferred in favour of the 
next reversioner by successive steps, no legal surrender can take 
place. The learned vakil for the appellant relies on the case of 
Behari Laly. Madho Lal Ahir Gayawal(*). The passage relied 
upon is as follows :— 


‘Tt Was essentially necessary to withdraw her own life estate, 
so that the whole estate should get vested af once in the grantee. 
The necessity of the removal of the obstacle of the life estate is 
a practical check on the frequency of such conveyances ”'. 

The argument is that the use of the expression “at once” by 
their Lordships indicated that the surrender must come into effect 
by one single act. This contention cannot be accepted. Their 
Lordships had before them an eġrarnama under which the limited 
owner had declared that she should, till the end of her life, hold 
possession of the estate and that it was only after her death that 
. one Behari Lal was to enter into possession and enjoy the profits of 
the mouzahs. Their Lordships clearly meant that such a transfer 


was not an immediate transfer of the estate so as to amount to a sur- | 


render because it was to take effect not at once but after her life- 
time. The next case relied upon on behalf of the applicant is the 
case of Rangasamt Gounden v. Nachiappa Gounden(*). Their Lord- 
ships in that case approved of the statement of law made by LORD 
MORRIS in Behari Lal’s case. But a careful perusal of that judgment 
really destroys the appellant’s argument. It may be noted that in a 
previous case decided by their Lordships of the Privy Council, viz., 
Bajrangi Singh x. Manokarnika Bakhsh(*), successive sale-deeds 
executed by a Hindu widow with the consent of all the ‘reversioners, 
who were then alive, had been upheld by their Lordships. The 
language of the concluding portion of the judgment was such as to 
lead some courts to suppose that the consent of all the reversioners 
for the time being is absolutely sufficient and conclusively establishes 
the validity of such a transfer. Their Lordships in Gounden's case 
referred to this previous case and explained it. At page 547, their 
Lordships pointed out that the Calcutta view had been affirmed 
against, the Allahabad view, but the judgment did not particularise 
on what exact groundethe allegation was supported. Their Lord- 
ships then pointed out that in’that particular case, vis., Bajrangi 
Singh’ s case, the decision might possibly have been supported by 
either of the two grounds:— `- ` 
(1) [1891] I. L. R; 19 Cal., 236 at 241. 
(2) [1918] 17 A. L. J. R., 536. (3) [1907] I. L. R., 30 All., 1. 
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CivIiL (1) “Although there were three- Successive alienations they 7 
- cumulo amounted to an alienation of the whole immovable property”; 
and (2) “But apart from that the alienations were all made for pur- 


MARU poses of ostensible necessity”. .” 
v. ee 


HANSO ‘This judgment clearly shows that their Lordships had in mind 
that successive alienations can be validly,supported if the cumulative 
effect of these is an alienation of the whole estate in favour of the 
next reversioner. This observation of their Lordships militates. 
against the suggestion that no surrender can take place unless it 


1926 








Sulaiman, J 


be by one act. The subsequent case of Bhagwat Koer v. Dhanuk-. 


dhari Prasad Singh (?) is not directly in point. Lastly, reliance 


has been placed on the recent case of Rao Bahadur Man Singh vw. 


Maharani Nawlakhbati(?). And it is urged that no surrender can, ~ 


take place unless it is supported by necessity. The case referred to- 


is no authority for such a novel proposition of law. Their Lord- 
ships clearly reaffirmed their view in Gounden’s case and remark- 
ed that where a surrender of her whole interest in the whole 
estate in favour of the nearest reversioners takes place, the question 
of necessity in such circumstances- does not fall to be considered. 
The question of necessity arises when there is onlya partial 
surrender or transfer. 


On general principles also we see no good ground for holding - 


: that if a widow brings about a complete effacement of herself with 
the result that the entire estate vests in the next reversioner, though’ 
the same might have been obtained by a process consisting of several 


~ stages, there is no legal transfer. In our opinion, therefore, the 


appeal has no force and is dismissed with costs. 
j Appeal dismissed.” 
(1) {r919] 17 A. 1. J. R, 1036. (2) [1926] 24A L J. R, 250. 
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LINDSAY, 
J tion of— Decree for costs—stp peal. withdrawal of-—A pplication for 
Rie a8 execution within three years from date of order permiting withdrawal 
eB — When not time-barred. 


An application for execution ‘ol ‘a decrge tor costs made within 
three years from the date of the court’s order permitting the judg- 
ment-debtor to withdraw his appeal preferred against the decree, 
l is not time-bared. although more than three years had elapsed 
since the passing df the decree. , 

* L., P. A. No. 9. of "1925. 


(Judgment debtors) - 
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APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE MUKERJI, confirniing a decree of MAULVI 
ALI AUSAT, Subordinate Yudge of Jaunpur. 


Peary Lal Banerji and K. N. Laghate, for the ene 
Mukhiar Ahmad, for the respondent. 
The judgment of the Court was delivered by 


LINDSAY, J.—Having heard counsel for the appellants in this 
case we are satisfied that the judgment of E learned Judge of this 
Court is correct. 


The question raised is one of limitation. A decree was passed 


~or the 23rd of April, 1918 against a number of persons including 


“afterwards transferred by the decree-holder to one Saiyid Nazar Ali 


the appellants here. That was a decree for costs. This decree was 


who figures as the respondent here. 


- An appeal was brought to this Court against the decree of the 
Subordinate Judge, dated the 23rd of April, r918, and on the roth 
of February, 1920, the counsel for the appellants filed an application 
in this Court, saying that he desired to withdraw the appeal. He 
asked the leave of the Court to withdraw it. Notice was ordered to 


issue and by reason of failure to secure service of notice, the matter ` 
"> did not come up before this Court till the 8th November, 1920. On 
‘+ ‘that date an order was passed in the following terms :— 


“On the application of Mr. Muhammad Yusuf, this appeal is 
withdrawn. The appellant is to pay the costs of the respondents, 
such costs to be calculated up to the date upon which the res- 
-~ pondents had notice of the proposed withdrawal of the appeal’’. 

- After this an application was made on the 24th September, 
1923 to execute the decree for costs up to the amount mentioned in 
the decree of the Subordinate Judge of the 23rd of April, rọr8. 
The plea was taken that the application for execution was time- 


a 


` barred having been made more than three years after the date of 


` the decree sought to be executed. 


k 


On the other side the contention was that limitation was saved 


- by the proceedings which had taken place in appeal in this Court 


and it was argued that the true date from which limitation ran was 
the.8th November, 1920 the date on which this Court allowed the 


_ appeal to be withdrawn. 


The question ıs to be determined with eqeteies to the language 
of Article 182 of the schedule to the Limitation Act, and the par- 
ticular clause to which attention has to be directed ig ` clause 2 in 
column 3 of the schedule corresponding to this Article. It is there 
laid down that , where’ there has been an appeal, time for execution 
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of decree begins’ to run fromhe date of the final- decree or order, | 


of the appellate court, or the withdrawal of the appeal. 
The learned Judge of | this Court held that the © appeal was 
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CIVIL withdrawn on the 8th of November, 1920 when this Court passed 
an order permitting it to be withdrawn. in our opinion the law has 
been correctly interpreted and we hold with the Judge that in this 
RAM case limitation did not begin to run till the 8th of November, 1920. 


ee À We dismiss the appeal accordingly with costs. 
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v., . . 
Rey en l F Appeal dismissed. 
Lindsay, jJ. 

cwi RAJ BAHADUR (Defendant) 
1020 VEYSUS - 
P . NARAYAN PRASAD AND OTHERS (Plaintiffs) .* 

rch, 2 ; 

arc Civil Procedure Code, Or. 22, r. 5-~Provisstons of—Death ofa party 
WALSH, J. during pendency of suit—Legal representative of deceased, question 
DALAL, J. of— Court entitled to decide—Decision binding on parties—Res judi- 


cata. 


Where a party died during the pendency of a suit and the 
cause of action survived, Ae/d, that the court was entitled to 
decide the question of the legal representative of the deceased . 
without referring the parties to a separate suit and the decision 
was binding on the parties and would operate as res judicata. 


Parsotam Rao v. Jauki Bai, 1.3. R., 28 All., 109, referred to 
and aofi v. Anant, I. L. R., 42 Bom., 535, followed. s 


finer APPEAL ron an. order oi BABU AGHOR NATH a 


MUKERJI, Additional Judge of Bareilly. 
S. B. Johari, for the appellant. à 
' Surendro Nath Sen and B. Malik, for the respondents. 
The judgment of the Court was delivered by 


Dalal, J. DALAL, J.—The suit of the plaintiff Narain Prasad was dis- 
- missed by the trial court of the Subordinate Judge on the ground 
that it was barred by the principle of ves judicata. On appeal the 
- learned Additional District Judge disagreed with this finding and 
remanded the suit for trialon the merits. This appeal is filed _ 
from the order of remand. One Chhotey Lal had two sons and’ | 
the widow of one of them Musammat Ganeshi by name made cer- 
iain transfers in favour of the defendant of this suit Raj Bahadur. 
Musammat Ganeshi had a daughter Musammat Katori who was an 
heir to the property on the death of her mother the life holder. 
She ihstituted a suit in 1917 (suit No. 117 of 1917) for a declara- 
. tion that the transfers were beyond the power of a Hindu widow 

* and sought a declaration that they were not hinding on her. During 
the pendency ofthe suit she died on the 12th November, 1917. 

. The plaintiff of this suit, Narain Prasad, applied to the court to 
be brought on the record as representative in interest of Musammat. 

* FLA. F. O, No. 88 of 1925. 
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Katori on the ground that Musammat Katori had given birth to a 
son who died the day after he was born and Narain Prasad was 
successor-in-interest of his wife through that son. The court in 
which Musammat Katori’s suit was being tried was entitled to 
determine the question whether Narain Prasad was or was not the 
legal representative of Musammat Katori (Order 22, rule 5). The 
finding of the court was tbat ho son was born to Musammat Katori 
and that Narain Prasad was not her legal representative. The 
suit therefore abated and was dismissed. Prior to the dismissal of 
the suit Narain Prasad who claimed the property and the sons of 
Durga Prasad, brother of Mnsammat Ganeshi’s deceased husband, 
“had referred the question in dispute to arbitration and an award 
was passed in favour of Narain Prasad. This award had been 
passed before the dismissal of Musammat Katori’s suit. 


We are of opinion that the proceedings in the suit of Musam- 
mat Katori subsequent to her death bar the present suit, of the 
plaintiff. The court which heard Musammat Katori’s sujt was 
entitled to decide the question whether Narain Prasad was or was 
not the legal representative of Musammat Katori and the decision 
would be binding on the parties. On behalf of the respondent 
here reference was made to the case of Parsotam Rao v. Janki 
Bai(*). The facts of the case do not appear very clearly 
from the judgment and it is not clear whether the learned Judges 
desired to decide or not that once the question of a legal representa- 
tive was decided by a court under Order 22, rule 5 it could be 
re-adjudicated upon ina regular suit. Reference is there made to 
some vital issue arising in that case whether two Hindu brothers 


were separate or were members of a joint Hindu family. If the | 


learned Judges desired to decide that a question once determined 
under Order 22, rule 5 would not operate as res judicata, we are not 
prepared to follow that opinion, with all respect. Ina Bombay 
case, Raoji v. Anant (*),a Bench of that Court held that where a 
party died between the passing of a preliminary decree and a final 
decree in a suit for partition and the cause of action survived, the 
„court was bound to determine the question of the successor-in- 


~s interest of the deceased party under Order 22, rule 5 and decide 


‘such dispute without referring the parties to a separate suit. 


As to the award Narain Prasad ought to have pleaded it in 
support of his right to be brought on the record as representative 
in interest of Musammat Katori. The words of section 11 of the 
Code of Civil Procedure in Explanation IV are :—“ Any matter 
which might and ought to have been made ground of defence or 
attack in such former swit shall be deemed to have been a matter 
directly and substantially in issue in such suit”. It must, therefore 
be taken that in the suit of “Musammat Katori a court having 
jurisdiction decided that Narain Prasad wasenot her representative 

(1) -[1995] I L. R., 28 All., 109. (2) [1918] I. L.R 42 Bom., 535. 
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in interest either through her son or on the basis of an award given 
by arbitrators in a dispute between himself and the sons of Durga 
Prasad. We have already held that such a finding is binding on the 


parties. ` : ; 
. Wedecrce the appeal, restore the decree of the Subordinate 
Judge-and dismiss the plaintiff's suit with costs of all the courts. 


: Appeal allowed. 


N 


JHABBA SINGH (Plaintiff) 
VEFSUS 
CHHAJJOO (Defenaant) .* 


Evidence Act of 1872, section 02 (4)— Subsequent arrangement varying terms 
of original lease—Oral evidence, to prove—Mode of payment, discharge 
or waiver —Admissibility. 


A liabilty created by a registered document ‘may be proved 
to have been extinguished by letting in admıssible evidence 
(including oral evidence) of payment of that liability or by 
letting in admissible evidence of any other transaction which 
operates as a mode of payment. 


Where by a subsequent oral agreement between the lessor and 
the lessee a certain amount per year out of the rent secured by 
a registered lease, was given up or discharged owing to certain 
groves comprised in the lease, having been cut by the lessor and 
the profits of the leasehold property having been consequently 
reduced, 4e/d, that treating the transaction as a mode of pay- 
ment or as a discharge o1 waiver of a portion of the rent, there 
was no reason for refusing to allow evidence in proof of such a 
discharge or waiver. 

Ariyaputhira Padayacht v. Muthukomaraswams Padayachi, I. L. 
R., 37 Mad., 423 at 431, followed. Mayand: Chetti v. Oliver, 
I. L. R, 22 Mad., 261 and Ben: Madhub Gorani v. Lalmoti Dassi, 
6 C. W. N., 242, distinguished. 

SECOND APPEAL froma decree of A. G. P. PULLAN ESQ.,, 
District Judge of Moradabad, confirıning a decree of SHEIKH 


MUHAMMAD I[SHAQ, Assistant Collector first class of Bijnore. 


Iqbal Ahmad, tor the appellant. 
Appeal heard under Order 41, rule 11, C. P. C. 
The judgment of the Court was delivered by 


KANHAIYA LAL, J.—These ‘appeals arise out of three suits 
brought by lessor for the recovery of arrears’of theka money due 
by a lessee for the years 1328,,1330 „and 1331 Faslis. The theka 
was granted on the 5thof May, 1918 bya registered lease which 


secured to the lessor a rent of Rs. 1,125 per year. Three years after 


* S, A. No. 1784 of 1925. 
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the grant of the lease, two groves standing in the village, comprised CIVIL 
in the lease, which apparently yielded some profit to the lessee, were iga6 
cut by the lessor wıth the consent of the lessee; and the arrangement — 
between them was that the lessor shall give credit on account of the EE 
groves cut tothe extent of Rs 246 per year towards the rent ` y. 
secured by the lease. CHHAJJOO 


The question for consideration here is whether such an ar- Kankatya 
rangement can be proved in variation of the terms of the original Lal, J. 
lease; or, in other words, whether the oral evidence to prove such 
an arrangement is excluded by section 92 (4) of the Indian Evidence 
Act, 1872. Itis a well established rule that a subsequent oral 
agreement, varying the terms of a registered lease, or suggesting 
that the rent payable was really less than what was stated in the 
registered gadultat or lease, cannot be proved. But in the present 
case the agreement was virtually an agreement to give a discharge to 
the extent of Rs: 246 per year out of the rent owing to certain 
groves having been cut by the lessors and the profits of the lease- 
hold property having been consequently reduced. 


The counsel] for the plaintiffs-appellants has referred to the 
decisions in Mayandi Chetti v. Oliver () and Karampalli Unni 
Kurup v Tekku Vitttl Muthora (°). In none of these cases was 
any payment made in cash or kind-to operate'as a pro tanto dis- 
charge of the lability secured by the lease. All that was set up 
was an oralagreement to reduce the rent; but nothing was paid 
which could be treated as an equivalent to the rent agreed to be remitt- 
ed In Bent Madhub Gorani y. Lalmoti Dassi (©) and in Manindra 
Chandra Nandi v. Srimatt Durga Sundari Dassya (*), oral 
evidence was admitted to show that despite the execution of a 
registered gadudzat the tenant had paid rent at a lower rate than 
that stated in the gabuiiai, and the acceptance of that rent by the 
lessor was relied on as establishing that the intention of the parties 
was that the gabuliat was from the first not to be acted upon or 
that there had been a waiver of the strict terms of the lease. As 
pointed out in Anyaputhiva Padayachi x Muthukomaraswami Pa- 
~ dayacht (°), a liability created by a registered instrument may be 
proved to have been extinguished by letting in admissible evidence 
(including oral evidence) of payment of that liability or by letting 
in admissible evidence of any other transaction which operates asa 
mode of payment. In Kartika Bapanamma v. Kattika Krisinamma 
(°) it was held that while a subsequent oral agreement to modify the 
terms of a registered maintenance deed cannot be proved, the fact 

(1) [1898] I. L. R., 22 Mad., 261, 

(2) Prooz] I. L. R., 26 Mad., 195. 

(3) [1898] 6C. W.N, 242. 

(4) 20 C. W. N., 680. 

(s) [1912] I. L. R, 37 Mad$ 423 at 431. 
(6) [1906] I. L. R., 30 Mad., 231. 
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that in particular years the obligee was in. possession of certain 
lands of the obligor and paid herself the maintenance amount out 


.of the profits of the lands can be proved. Treating the transaction 


as a mode of payment or as 4 discharge or waiver of a portion of the 
rent, due to the profits of the groves, comprised in the lease and 
cut by the lessor, having been reduced, there was no reason for 
refusing to allow evidence. in proof of such a discharge or waiver. 
No question of set-off really arises. The appeals are dismissed 
under Order 41, rule 11, C. P. C. : 

: Appeals dismissed. 


KEDAR NATH (Plaintiff) ' 
VEISUS 
HAR GOVIND (Defendant) * 


Limitation Act, Art. 83—Applicability of—Person entrusted with money 
with instructions to pay to another—Unreasonable delay in payment— 
Loss—Sutt for damages— When les—Limitation to run from date of 
actual infury— Contract of indemnity—Description of. 

Aman who is entrusted with acertain sum of money with 
instructions to pay the same to another person, to whom the 
person paying the money is liable, keeps the money left with 
him at his peril. If he fails to pay it or delays payment 
beyond a reasonable time, he is liable for damages as for a 
breach òf a contract to the extent of the loss which the person 
depositing the money has suffered by reason of such failure or 
delay, and under article 83 of the Indian Limitation Act, a suit 
to enforce the indemnity or fo. damages resulting from the delay, 
if filed within three years from the date of the actual ek jS 


within time. Hakim Alı Khan v. Dalıp Singh, 1r À. L. J. R. 479, 
followed. ` 

A contract of indemnity may be express or implied. 

Ram Barat Singh v. Sheo Din Singh, 16 C. W. N., 1040 and 


Kumar Nath Bhuttacharjee v. Nobo Kumar Bhuttacharjee, I. L. R., 
26 Cal., 241, followed. 
Raghuber Rai v. Jairaj Rai, 34 All., 429, 
Ghulam Hussain, 63 In. Cas., 87, referred to. 
SECOND APPEAL from a decree of E. BENNET ESQ., District 
Judge of Agra, reversing adecree of MAULVI ABDUL HASAN, 
Judge, Small Cause Court, exercising the powers of a Subordinate 
Judge. ` 
Uma Shankar Bajpai, for the appellant. 
Narain Prasad Asthana, for the respondent. 
The following judgments were delivered :— 
KANHAIYA LAL, J.—The question for consideration in this 


Sarin Misir y. : 


case is whether the plaintiff is entitled to compensation for the loss l 


* S. A. No. 1005 of 1923 
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said to have been occasioned to him by the delay of the defendant 
in paying certain money, which was left with him by the plaintiff 
for the payment of a prior mortgage. 

On the 22nd August, 1908 thë plaintiff executed a mortgage 
bond in favour of Bohra Khetpal for Rs. 5,000 repayable with interest 
_ at 6 per cent. per annum and mortgaged two villages, Araila and 
sikrari, as security for its repayment. On the 7th June, 1913 the 
plaintiff sold the village Araila to Har Govind, the defendant-appel- 
lant for Rs. 5,000 and left the entire consideration with him for 
payment to the prior mortgagee. That money was to have been 
paid according to the sale-deed in part satisfaction of the prior 
mortgage. But Har Govind did not pay that money till the 22nd 
- September, 1916. One of the conditions entered in the sale-deed 
was that if the vendee failed to pay the money left with him for 
payment to Bohra Khetpal thus occasioning a suit in court (ams 
naubat nalish ki adalat tak pahunche) then the vendee shall be res- 
ponsible for costs and interest on the money aforesaid from the date 
of the deposit. 


Subsequently the village Sikrari was proclaimed for sale in 
execution of a decree for money obtained by Peare Lal against the 
plaintiff and in order to pay up the money due by him to Peare 
Lal and the balance of the mortgage money due to Bohra Khetpal 
and certain other debts due by him to other creditors, the plaintiff 
sold that village to Maqsud Ali Khan for Rs. 10,000, out of which 
Rs. 3,174 were paid by him to Bohra Khetpal in satisfaction of the 
remaining money due on the mortgage. 


In the present case the plaintiff claims the extra interest which 
he had to pay to Bohra Khetpal in consequence of the delay of the 
defendant in paying the sum of Rs. 5,000, left with him for pay- 
ment to Bohra Khetpal. The trial court awarded him Rs. 987-8-0 
as compensation on account of the extra interest, which he had 
to pay to Bohra Khetpal on the said sum of Rs. 5,000 from the 7th 
June, 1913 to the 22nd September, 1916, the date on which that 
money was actually paid to the prior mortgagee.. The lower court, 
however, held that the claim was barred by limitation, as the cause 
of action for a suit for damages for a breach of the contract accrued 
to the plaintiff on the date the contract was broken, namely, the 
date on which the sale was effected and the money was left with 
the vendee for payment to the prior incumbrancer. i 


The sale-deed fixed no time for the payment of the money, 
and ordinarily it would be presumed that the parties intended 
that the payment should be made within a reasonable time. 
There is nothing to show why the payment of the money was with- 
held for over three years. Under the mortgage the plaintiff was 
liable to pay interest on the mortgage money at 6 per cent. per 
annum compoundable yearly. Had the monef been paid within a 
reasonable time from the date of the deposit, the plaintiff would 
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have been relieved from the liability for interest on that amount. 
Not having been so paid, the liability for interest continued and the 
plaintiff eventually had to pay a much large sum than he otherwise 


` would Rave been liable to pay fer the balance of the mortgage money 


It is urged that the right of the plaintiff to sue for damages 
accrued when the contract was broken and he had to pay extra 
interest by reason of the breach. The contract provided that if the 
vendee failed to pay the money left with him to the prior mortgagee 
and that occasioned a suit in court, the vendee will indemnify him 
for his costs and for interests on the amount left with him from the 
date of the deposit. 

It might be argued that the covenant was only intended to 
apply if, asa result of that failure, a suit was brought by the prior - 
mortgagee for the recovery of his money. But the suit to which 


“the covenant refers might be either a,suit brought by the prior 


mortgagee for the recovery of his money, ora suit which a party 
to the contract may have to bring either to enforce the covenant or 
to claim damages for its breach. The contingencies there referred 
to, namely, a failure to pay and a svit need not moreover be cumula- 
tive. They may be read distributively as suggestive of a possible 
succession of events, any one of which might give the plaintiff a 
right to sue, if he is damnified. Though a suit by Bohra Khetpal 
was averted by the plaintiff paying up his mortgage money, he has 
had to pay a much larger amount to him than he would have had 
to pay had the amount left by him with the vendee been-paid to 
Bohra Khetpal within a reasonable time of the deposit; and he is 
entitled consequently to ask the vendee to pay him that amount. 


A man who is entrusted with a certain sum of money with 
instructions to pay the same to another person, to whom the person 
paying the money is liable, keeps the money left with him at his 
peril. If he fails to pay it or delays payment beyond a reasonable 
time, he is liable for damages as fora breach of a contract to the 
extent of the loss which the person depositing the money has 
suffered by reason of such failure or delay, and under article 83 of 
the Indian Limitation Acta suit, to enforce the security or for 
damages resulting from the delay is within time. The decision in 
Raghubar Dayal v. Jairaj (') does not apply becausc there was 
no contract of indemnity in that case and the plaintiff had not 
made afly payment entitling him to enforce any indemnity. The 
damages in this case accrved when the plaintiff had to sell one of his 
properties to Maqsad Ali Khan and to pay the balance of the mort- 
gage money claimed by Bohra Khetpal out of the sale consideration 
far in excess of what he would have been otherwise lable for 
had the money left with thedefendant been paid in time. The suit 
was filed within three years from that date. 


As pointed out itt Ram Barat Singh v. Sheo Din Singh (*) - 
(1) [1912] I. L. R., 34 All, 429. (2) [1912] 16 C. W. N., 1040. 
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and Kumar Nath Bhuttacharjee v. Nobo Kumar Bhuttacharjee (7), 
a contract of indemnity may be express or implied. Here there was 
an express agreement for the payment of the indemnity in case 
the vendee failed to pay the money left with him, and the plaintiff 
was landed in a suit in consequence.” Either of these contingencies 
read distributively was sufficient to give him a cause of action. If 
the two contingencies be read together there would still be an im- 
plied contract of indemnity to pay the plaintiff the damage which 
he may suffer in consequence of the delay and the suit would be 
within time. In Kaltyammal v. Kolandavela’Goundar (°) a sti- 
pulation in a contract for sale whereby the vendee agreed to discharge 
an existing incumbrance on the property sold was treated as in the 
nature of an indemnity. In Kumar Nath Bhuttacharjee v. Nobo 
Kumar Bhuttacharjee (*) and Hakim Ali Khan v. Dalip Singh (°) 
it was held in somewhat similar circumstances that limitation 
would run from the date when the plaintiff was indemnified. Article 
83 of the Limitation Act therefore applies to the case and the suit 
is within time. The appeal ought, therefore, to be allowed and the 
decree of the lower appellate court set aside and that of the 
court of first instance restored with costs here and in the lower 
appellate court. 


ASHWORTH, J.—This is a plaintiff’s appeal It arises out of 
a suit brought by the plaintiff against the defendant for damages 
for breach of contract. The contract was embodied in a sale-deed 
executed by the plaintiff on the 7th of June, 1913 in favour of the 
defendant and in respect of village Acharela. Some five years 
earlier, on the 22nd of August, 1908, the plaintiff had hypothecated 
this village and another village Sakhrari to one Khetpal Singh for 
Rs. 5,000. In the sale-deed of the yth of June, 1913 the 
vendee was left the whole of the purchase price, namely, Rs. 5,000 
and covenanted to pay it to the mortgagee Khetpal Singh as 
the principal of the mortgage. No time was specified for payment, 
and so it must be deemed that he was to pay it within reasonable 
time. It has not been shown that it was not reasonable to pay 
it at once and so it may be taken for the purposes of this suit that 
the contract was to pay the mortgagee the Rs. 5,000 on the 7th of 
June, 1913. The money was not paid to the mortgagee, but in 
connection with insolvency proceedings against the plaintiff it was 
ultimately paid to the plaintiff on the 22nd September, 1916. 
After this the plaintiff redeemed the mortgage on the 15th of 
August, 1917 and had to pay Rs. 3,174-8-0 interest. His case 
is that if the Rs. sooo had been paid by the defendant to the 
mortgagee on or about the 7th of June, 1913, when the defendant 
was liable to pay it, the interest due at that time would have been 
only Rs. 2,227-8-0. The plaintjff accordingly sued for the difference, 
namely, Rs. 1,147. 


(1) [1198] I. L. R., 26 Cal., 241. (2) [1917] 38 In. Cas., 188. 
(3) [1913] 11 A. L. J. R., 478, 
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The defence was that the money could not be paid by the 
defendant to the mortgagee owing to the plaintiff’s fault. The 
plaintiff. had represented that the Rs. 5,000 would redeem the 
mortgage not taking into accpunt the interest. The mortgagee 
refused to take the Rs. 5,000°in part payment of what was due 
under the mortgage. The plea of limitation was also taken, it 
being contended that the breach of the agreement occurred on the 
7the of June, 1913, and that limitation expired after six years from 
that date. 


The first court held that the defendant never tendered the Rs. 
5,000 to the mortgagee, and that the contention was false that the 
mortgagee refused to take it. It held that a cause of action accrued ~ 
when the plaintiff had tò pay the extra interest to Khetpal Singh in 
respect of the sum of Rs. 5,000 in question. It gave the plaintiff a 
decree for the interest on Rs. 5,000 at the rate mentioned in the 
mortgage bond from the 7th of June, 1913 to the date of pay- 
ment of the interest, namely, the 15th of August, 1917. 

In first appeal the District Judge found that the defendant 
never tendered the money as he was bound to do, to the mortgagee 
Khetpal Singh, but he held that the suit was barred by limitation_ 
under Article 116 of the Limitation Act. 

In this appeal plaintiff’s counsel argued that if the suit is 
governed by article 116, then reading that article with section 24 
of the Limitation Act, the suit is within time, as the cause of 


action accrued when the plaintiff had to pay up the extra interest. 


Alternatively he argues that article 61 or article 83 is applicable. 
I hold that article 61 has no application. The plaintiff did not pay 
this money for the defendant, as the mortgagee had no right to 
claim it from the defendant. Nor was the contract one to 
indemnify. It is true thatthe sale-deed contained a provision that 
“if the defendant did not pay up the Rs. 5,000 and litigation ensued, 
the defendant would be liable for costs of the litigation and for 
interest on. the said sum”. This, however, was a particular clause 
constituting a contract of indemnity ina certain event. As the 
mortgagee never sucd the plaintiff, nor was the plaintiff involved 
in a suit in consequence of the non-payment, this indemnity did 
not come into operation. The fact of this special provision being 
incorporated would not prevent the contract asa covenant to pay 
the money, apart from a suit by the mortgagee, taking effect. It 
is true that in a Madras case, Kaltyammal v. Kolandavela 
Goundar (1), a similar contract was held to be one of indemnity 
governed by article 83 on the strength of the Privy Council decision 
in /egat-un-nissa v. Partab Singh (°). But the Privy Council 
decision relied on was not one with reference to the Limitation Act, 
and I consider was no authority fér the view that this contract 
would fall under articla 83. On behalf of the respondent it has 


(1) [1917] 38 Ind, Cas., 188. (2) [1909] I. L. R, 31 AH., 583. 
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been argued that article 62 might apply, but the moncy was never 
payable, under the covenant, by the defendant to the plaintiff but 
by the defendant to the mortgagee. Accordingly the only question 
I consider that arises on the score of limitation is whether article’116 
will apply, and if so, should it be read with section 24. There 
can be no doubt that the sui? is one based on breach of a registered 
contract; and that the time begins to run under article 116 from 
the date when the contract is broken. The contract was broken 
onthe 7th of June, 1913. The suit would therefore be time-barred 
unless we can invoke section 24 of the Limitation Act. Section 24 
of the Limitation Act is as follows :— 


‘In the case of a suit for compensation for an act which 
does not give rise to a cause of action unless some specific 
injury actually results therefrom, the period of limitation shall 
be commuted from the time when the injury results ”. 

In construing this section I can give no meaning to the word 
‘specific’ unless possibly it means ‘that can be specified’. It 
appears to me to be redundant. We have, therefore, to see whe- 
ther the act of the defendant’ in not paying or tendering the 
- Rs. 5,000 to the mortgagee gave rise to a cause of action independ- 
ently of the fact that plaintiff had to pay the additional interest 
in 1917 In other words, could the plaintiff have sued on the breach 
of contract before 1917 when he paid the additional interest. The 
lower appellate court has relied on Rayhubar Rat v, Jairaj Rat (*) 
decided by a Bench of two Judges of this Court. It was there 
held on the authority cof an English case, Battley v. Faulkner (°) 
and of Kumarnath Bhuttacharjee v. Nobo Kumar Bhuttacharjee (*), 
that the plaintiff could have brought an action on the covenant 
even before any injury was done or damage took place, in order that 
the person making the covenant (¢.e., defendant) should place him 
‘in a position to meet the liability the defendant had undertaken on 
the plaintiff’s behalf. In other words, the plaintiff could have sued 
at any time after the 7th of June, 1913 for the Rs. 5,000. If this 
is correct then section 24 of the Limitation Act could not be 
invoked. 

This decision in Raghkubar Rat v. Jairas Rat (°) was dissented 
from bya later decision of a Bench of two Judges of this Court, 
Sarju Misir y. Ghulam Husain (*). In that decision it was held 
that the plaintiff got one cause of action owing to breach of the 
contract and a second cause of action owing to injury resulting 
from it. 


It appears to me that if the decision in Raghubar Rai v. Jats aj (7) 
that the plaintift could have sued at an earlier date for mere breach 
before incurring actual loss, if correct, then it must be admitted 
that the suit is barred by limitation, but I cansider that the English 


(1) tron I. L. R., 34 All., 429. (2) [1820] 3 Barn. and Ald., 288; 22 R.R., 390. 
(3) [1898] I. L. R., 26 Cal, 421. (4) raze 63 Ind. Cas., 87. 
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law as set forth in Raghubar Rai v. Jairaj Rai (*) and Kumar- 
nath Bhuttacharjee v. Nobo Kumar Bhuttacharjee (*) is not appli- 
cable to contracts in India A reference to the terms of section 73 
of the Coniract Act shows thata suit can only be brought for 
injury or loss already caused and not for prospective loss. Section 
74 makes an exception to this. It dllowsa suit to be based on 
mere breach when the contract names a sum to be paid in case of 
mere breach or contains a stipulation by way of penalty. The pre- 
sent contract did neither. Where there is no sum named to be 
paid in case of breach or stipulation by way of penalty, under Indian 
law a mere breach of the covenant by omission to pay, as in this 
case, gives no right to a claim for compensation, and the suit wili 
come within the language of section 24 of the Limitation Act I 
may mention that the word ‘act’ in section 24 will include, an 
omission (see section 3 (2) of the General Clauses Act, 10 of 1897). 
It has been urged that section 24 is only applicable to suits based on 
tort, but no reason appears for holding this. The English law in 
fact makes the mere breach the cause of action and treats the 
injury as the measure of the compensation for the breach. Section 
73 of the Contract Act treats the loss or injury actually incurred 
as the cause of action. It has been suggested that, if this view is 
correct, the promisee has no remedy until years after the breach. 
It may be remarked, however, that in sucha case as this, though. 
he could not sue for specific performance (the time for performance 
having passed), he could’ have treated the agreement as void under 
section 55 of the Contract Act and suedsfor restoration of the 
Rs. 5,000 under section 65. In the present case the suit is one 


for damages for breach and is not one for compensation by reason 
of avoidance of the contract. 


For these reasons I hold that the period for limitation runs 
from the date of actual injury and that the suit is within time. 
This was held ina case based on facts materially the same in 
Hakim Ali Khan v. Dalip Singh (°), by a Bench of this Court, 
though the law was not discussed therein. 


I would, therefore, allow the appeal with costs here and in the 
lower appellate court and restore the decree of the first court. 


By THE CouRT.—This appeal is allowed, the decree of the 
lower appellate court set aside and that of the court of first instance 
restored with costs here and in the lower appellate court. 


Appeal allowed. 
(1) frtorz] 1. L R., 34 All, 429. 
(2) [1898] 1. L R.. 26 Cal. aqs 
(3) [1913] rr A. L. J. R., 479. 
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SHANKER BAN" (Applicant) ° 
VEVSUS 
RAM DEI AND OFHERS (Oppostte parites) .* 
Civil Procedure Code, sec. rr5— Order rejecting an application to sue in 
forma pauperis—JLVor revisable. 
No revision lies from an order rejecting an application to sue 
in forma pauperis. Buddhoo Lal v. Mewa Ram,ag A. L. J. R., 
558 and Mahadeo Sahat w. The Secretary of State for India in 
Council, 20 A. L. J. R., 55, followed. 
CIVIL REVISION from an order of BABU GANGA NATH, Sub- 
ordinate Judge of Moradabad. 


Shiva Prasad Sinha and Janki Prasad, for the appellant. 


Rama Kant Malaviya, Sheo Dihal Sinha, Kashi Naratn 
Malaviya and Debt Prasad Malaviya, for the respondents. 


The judgment of the Court was delivered by 


WALSH, J —In this case the applicant in revision has been 
refused leave to sue as a pauper, and he applies to this Court to 
review that order in revision. In our opinion we have no power 
todo so. The refusal to sue as a pauper does not determine 
anything in the suit. Itis merely the decision of a preliminary 
issue arising in or anterior to the suit. It determines nothing 
except that the plaintiff cannot ‘sue asa pauper. He can sue in 
` the ordinary way like anybody else, and to my mind the case is 
indistinguishable from the case of Buddhoo Laly, Mewa Ram 
(‘) in which a Full Bench of this Court finally endeavoured to set 
al rest a point upon which there had been considerable controversy. 
The question there was whether a preliminary issue on a question 
of jurisdiction was a case decided within the meaning of section 115. 
That issue, if decided in the negative, determined the proceedings 
in that court But it is after all only a preliminary issue arising in 
a suit. Although the plaintiff cannot, after the determination of 
that issue, sue in that court, he can still sue in the proper court 
which has jurisdiction. If the decision of an issue that the court 
has no jurisdiction is not a case decided, I am unable for my part 
to see how it is possible to hold that the decision of a preliminary 
issue that the plaintiff is, or is not a pauper, is a case decided. 
The only authority of any weight, in which this matter is reported, 
13 the case of The Secretary of State for India in Council y. Jille 
(") decided by three Judges, the then ACTING CHIEF JUSTICE, 
and BANERJI, J. and BuRKITT, J. Nothing is said in the head-note 
about revision, but the Court held that no appeal lay from an 

*Civ. Rev. No. 66 of 1924, 
(1) [1921] 19 A. L. J. R., 558. 
(2) [1898] I. L. R., 21 All, 133. 
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order rejecting an application for leave to sue in forma pauperis, 
and they dismissed the appeal. They then entertained the matter 
of their own motion in revision,. saying :—“The order passed by the 
Subordinate Judge is so extraordinary that we direct this case to 
be treated asa case in revision”, and they appointed a further date 
for argument, after “allowing the other party to be heard, and the; 
quashed the order in revision. The report and the head- -note are 
alike somewhat difficult to follow, probably due to the confusion 
arising from the procedure of the Subordinate Judge. What does 
appear to be clear is that, although the pauper’s application was 
rejected, the Secretary of State; who had resisted it, was refused 
his costs. In revision the High Court passed an order directing 
the application to sue in forma pauperis to be dismissed with 
costs giving the Secretary of State his costs against the applicant. 
The point about a “case” was not argued, it was assumed to bea 
case. On the other hand, in the case of Muhammad Ayub v. 
Muhammad Mahmud (`), a Divisional Bench held that revision 
did not lie from an order granting leave to sue asa pauper. The 
subtle distinction relied upon is clearly set out in the judgment of - 
the two Judges. MR. JUSTICE CHAMIER, in particular, says :— 
‘It seems to be quite clear that the ‘case’ must have been 
decided before the High Court can interfere in revision. But 
giving the woid case” the widest meaning, I am unable to hold 
that the order against. which this application for revision is 
presented decided any “case”. It appears to me that there is 
a clear distinction between the case of an application for 
permission to sue or appeal in forma pauperis being dismissed 
“or rejected, and the case in which a similar application 1S 
allowed. Inthe former it may be said that the case’ had 
been decided, while i in the latter the order appears to be merely 
inte:locutory’’. 

I am unable to accept this subtle distinction, and it seems to me 
that on principle the whole controversy is wiped out and set at 
rest by the decision of the Full Bench. I adhere to what I said 
in the case of Mahadeo Sahat v. The Secretary of State for India 
in Council (*) though it was only a dictum, and as this application 
definitely raises the principle, I feel compelled to hold that no 
revision lies, and fear this application must be ‘dismissed with 
costs ; 

Application dismissed. 
(1) [roto] L. L. R., 32 All, 623. 
(2) l1ọ922} 20 A. L. J. R, 55. 
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DEOKI KOERI risa 
VEY SUS « 1926 
EMPEROR.* o March, 15 








Criminal Procedure Code, sec.° 403—Provisions of—Applicability of— DANIELS, J. 
Accused previously convicted under sec. 379 of Penal Code—When can 
be tried again under sec. 9 of Opium Act (J of 1878)—Same facts. 


An accused who had been previously convicted of theft under 
section 379 Of the Penal Code, in respect of some opium, can be 
tried again for an offence of illicit possession of the same 
oplum under section g of the Opium Act (I of 1878). 


CRIMINAL REFERENCE by MAULVI ALI AUSAT, Sessions 
Judge of Ghazipur. 


The parties were not represented. 3 
The following is the Referring Order :— ' 


Deoki Koeri aged about 30 years, of Ghazipur town, has been ` 
convicted under section 9, clause (c) of Act I of 1878 and sentenc- 
ed to pay a fine of Rs. 50 and, in default, to 1igorous imprison- 
ment for two months. 


The facts as stated by the learned Deputy Magistrate are that 
Deoki was an employee in the Opium Factory at Ghazipur. 
On 18th July, 1925, at about 3 p. m., he was coming out of the 
Opium Factory with 38 gunney bags supposed to_be empty. i 
These bags had been purchased at an auction inside the factory 
by an officer of the factory and the accused had been told to 
take them to the house of the officer. The bags were searched 
at one of the gates of the factory and ¢ tola crude opium was 
found in one of the bags. On this Deoki was sent up for trial 
before a Magistrate first class for having stolen opium and was 
convicted of an offence under section 379 of the Indian Penal 
Code on 3rd August, 1925. The conviction still stands. After 
that conviction the District Magistrate ordered that Deoki 
should be tried of an offence under the Opium Act as he was in 
possession of $ tola crude opium of the factory. 


It is urged that taking the facts as stated above still the ~ 
present trial of the accused was illegal. The learned Govern- 
ment Pleader said that the Magistrate who tried the first case 
had no power to try an excise case and so his decision in the 
former case does not bar a fresh trial and section 403 of the 
Code of Criminal Procedure does not apply to the case. In 
section 3 of Act No. I of 1878 Magistrate means a Magistrate 
of the first class. There is no clause to the effect in the defni- 
tion that such a Magistrate should be one especially appointed 

ə to do excise cases. Section 9 says that if any person is found 
in possession of opium, hesRall, on conviction before a Magistrate, 
be punished for each offence for imprisonment for a term which 

* Cr. Ref. No. 145 of 1926. 
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CRIMINAL may extend to one year, or a fine, which may extend to 
rae Rs. 1,000 or with both. The word ‘ Magistrate’ in section 9 
oe clearly means a Magistrate of the first class as defined in section 

DEOKI 3. So the contention of the Government Pleader is not correct. 
KOERI In my opinion when the aécused was first tried of the offence 
ioe Roe : under section 379 of the Indian Penal Códe in respect of this 


opium, the offence was exhausted and he could not be tried 
again under the Opium Act. ° 


‘Section 403, clause (1) of the Criminal Procedure Code clearly 
says that a person shall not be liable to be tried again for the 
same offence, nor on the same facts for any other offence foi 

s which a diferent charge from the one against him might have 
been made under section 236 or for which he might have been 
convicted under section 237. 


It is clear that on these very facts the applicant was tried 
and convicted in the forme: case and there was no bar at the 
time to his trial under section 9 (c) of the Opium Act. Sol 
submit the record to the Hon’ble High Court with the recom- 
mendation that the conviction of the applicant be set aside and 
the fine, if paid, be refunded. 


Let the record be sent to the learned Deputy Magistrate foi ‘a’ 


such explanation as he thinks fit to add. aos 
The following judgment was delivered by T 
Daniels, J. DANIELS, J.—The learned Sessions Judge has referred this 


case on the ground that the accused cannot be tried for an offence 
- of illicit possession of opium under section 9 of the Opium Act 

because he has been previously” convicted of theft under the 
Indian Penal Code in respect of the same opium. The learned 
Sessions Judge has misunderstood the provisions of section 403 of 
the Criminal Procedure Code. The facts necessary to support a 
conviction for theft are by no means the same as the facts which 

= have to be proved in a trial under section g of the Opium Act. 
For an offence under section 379 the essential facts to be proved 
were that the gunny bags in which the opium was. found belonged 
to some one else and that they were removed by the accused dis- 
honestly without the owner’s consent. For a conviction under 
section 9 of the Opium Act the essential facts to be proved are 
that the accused was in possession of the opium and that the opium 
was crude opium which the accused could not lawfully have in his 
possession. Section 403 (2) permits a separate trial for a distinct 
offence of which a charge might have been framed under section ash 
235, sub-section (1) as having been committed in the course of the ~ 
same transaction. I cannot, therefore, accept this reference. 


Let the record bé returned. 


Keference not accepted. 
â eee a i 
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BADRI PRASAD (Objector) 
VEFSUS 
CHOKHE LAL (Applicant) .* 


Civi? Procedure Code,- section 122 and Or. 38, r. 5—Ex parte order of 
atlachment prior to judgment—Property altached and entrusted to third 
person— Permission of court not obtained by attaching 0 fficer—Suit 
subsequently  aismissed—Attached property lost—Attaching  officer’s 
liability to reimburse the defendant. 


Wheie, in a suit for recovery of money, the court passed an 
ex parte order of attachment prior to judgment and appointed 
an attaching officer who, alter attaching the defendant’s property, 
entrusted it, without the court’s permission, to one BP and, 
subsequently, the suit having been dismissed, the court on de- 
fendant’s application, passed a deciee ‘against BP owing to the 
latter’s failure to produce the attached property, e/a, on revi- 
sion, that the order against, BP should be discharged and that 
the attaching officer should make good the loss suffered by the 
defendant by the disappearance of the property. 


| Per WALSH, J.—Before issuing an attachment or injunction 
prior to judgment, the court must satisfy itself of the practical 
certainty of the plaintiff’s success ‘and of the existence of 
grave danger and of a teal fear that a dishonest defendant, un- 
doubtedly liable, is making away with the probable fruits of the 
judgment. An ex parte injunction should never be issued with- 
out making the applicant give an undertaking to be responsible 
for any loss in consequence of the exceptional order sought by 
him. | j 
CIVIL REVISION from an order of MAULVI SHAMSUL HASAN, 
Additional Subordinate Judge of Agra. 


Narain Prasad Asthana, Girdhari Lal Agarwala and 
Baleshwari Prasad, for the applicant. 


Katlas Nath Katju, for the opposite party. 
The following judgments were delivered :— 
DALAL, J.—This isa difficult matter to settle. It has arisen 


_out of interlocutory orders passed by a Subordinate Judge without 


proper attention to the rules dealing with procedure as to attach- 
ment prior to judgment. In a suit for recovery of money the 
plaintiff applied under Order 38, rule 5 for attacbment prior to 
judgment. The court passed an er parte final order of attachment 
without having any juxisdiction to do so. Under clause 3 of that 
rule the court is given permission to direct a conditional attachment 
of the whole or any portion “of the defendant’s property while 
proceedings are pending regarding the quesfion as to whether the 
defendant should furnish security for the claim of the plaintiff or 
* Civ. Rev. No. 134 of 1925 
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not. After the order of attachment no proceedings, such as are 
directed in clause 1, were taken by the court. A  pleader of the 
court, Mr. Mohammad Ibrahitn, was appointed attaching officer 
and directed to attach the defendant’s stall on the 3rd of November, 
1922, and attached cloth of the value of Rs. 910. I shall not dis- 
cuss the details of the attachment, or ‘the manner in which it is 
alleged the cloth was made over to the custody of one Badri 
Prasad. It appears that Badri Prasad wrote out an undertaking 
that he would produce this attached property whenever so directed 
by the court or by the Commissioner. The Commissioner there- 
upon made a report to the court stating that he had made over the 
property to Badri Prasad, and had completed the performance of 
the task allotted to him. His report is of importance. No per- 
mission as to the action taken by him was desired by the Com- 
missioner from the court. Subsequently the suit was dismissed, 
and the defendant applied that the attachment before judgment 
may be removed. This application was made under rule g, Order 
38. On this application the Commissioner was directed to make 
over the property to the defendant, but it appears that the Com- . 
missioner was unable to recover it, and he made such a report to 
the court. The court thereupon called upon Badri Prasad to res- 
tore the property, and his defence was that he was not really a 
custodian on behalf of the court. His.defence was not accepted, 
and a decree for Rs. 910 was passed against him. He came here 
in revision, and the applicant Chokhey Lal was made a party 
respondent to the application. 


When „the application was heard on the aih of April, 1926, 
this Bench was of opinion that the Commissioner ought to appear 
before it and show cause why directions should not be given to 
him to make good the loss.suffered by Chokhey Lal. Today it 
was argued on behalf of the Commissioner by his learned counsel 
that this Bench had no jurisdiction to bring the Commissioner on 
the record as a party. There is no necessity of bringing him on 
the record. He is already, as Commissioner appointed by the 
lower court, an officer of the court, and as such within the juris- 
diction. of this Court,which appointed him. Under Order 21, rule 
43 the attaching officer is bound to keep the property in his own 
custody, and is held to be responsible for the due custody of that 
property. He is responsible just as much to this Court as to the 
court of trial. We are, therefore, of opinion that we have authority 
to pass any order we think appropriate against him under the . 
circumstances of the present case. 


Under additional rules made by this Court under Order 21 (see 
Book of Rules framed by this Court ‘under section 122 of the Code 
of Civil Procedure), in tule 123 directions are given as to what is to 
be done by the attaching officer when movable property is such 
as could not be immediately remoyed from the place where it is 
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attached. In that case under rule 123 the attaching officer shall, 
subject to the approval of the court, make such arrangements as 
would be most convenient and economical. In the next rule it is 
stated that one of the arrangements may be to put one or more 
persons in special charge of such property, but for that purpose the 
attaching officer must obtain the permission of the court. Inthe 
present case the attaching officer presumably acted under rule 124 
when he placed Badri Prasad in special charge of the property, and 
to make Badri Prasad liable to the jurisdiction of the court, it was 
necessary for the Commissioner to obtain the permission of the 
court. No such permission was obtained. As already pointed out, 
in the report which the Commissioner submitted to the court as to 
the action he had taken with regard to the commission issued to 
him, he made no request that permission may be granted to him to 
place the property in special charge of Badri Prasad. The Com- 
missioner’s learned counsel pointed out that when the defendant 
applied to the court that the custodian had died and some fresh 
orders should be passed for the safe custody of the property, the 
court directed the Commissioner to appoint another custodian. The 
learned counsel desired us to draw the conclusion from this order 
that the court had granted permission to the Commissioner to appoint 
Badri Prasad in special charge of the property. We cannot agree 
with this view of the facts of the case. The permission ought to be 
obtained at the proper time before or immediately after the custodian 
is appointed, and the presiding officer of the court must bring his 
mind to bear on the facts of the case and determine whether the 
person was a proper person or not to remain in charge of the pro- 
perty. Inthe present case no permission having been obtained, 
Badri Prasad was not an officer of the court, and the court had no 
jurisdiction to direct him to refund to the defendant the price of the 
attached property, which is not forthcoming. 


I have purposely refrained from making any observation on the | 


legal relations between the Commissioner and Badri Prasad. These 
will have to be determined when the Commissioner brings a suit, if 
any, for the recovery of the property or of its price against Badri 
Prasad. 

In my opinion the Commissioner is, under the circumstances of 
the present case, the only person liable to the court to produce the 
attached property, or to pay its price. 

I am, therefore, of opinion that the order against Badri Prasad 
should be discharged, and an order passed against the Commissioner 
for payment into court of Rs. 910 to reimburse Chokhey Lal for the 
loss suffered by him by the disappearance of the property. 

WALSH, J.—I entirely agree. The order which we are making 
is the only possible solutions and I am satisfied that. on the facts 
proved before us, it is the only just order which we can make. The 
decision we arrived at.on the last occasion to summon the person 
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most concerned before us in person, has enabled us, as it sometimes 
does where there is an insoluble problem presented by the pro- 
ceedings of the court below, to see daylight. Where there is a 
wrong, it has been said, therẹęʻis always some remedy, and if the 
defendant in this case had had no remedy, an irreparable injury would 
-have been inflicted upon him, for no cause whatever, for which he 
was either_ legally or morally responsible. But the mere fact that 
the acts of the court itself have created an-irreparable injury upon 
one of the litigants, it is not a sufficient ground for relieving that 
litigant by inflicting an injury upon another innocent person and it 
was that aspect of the case and the very unsatisfactory nature of 
the judgment before us, which made us feel that this was an 
order which could not be supported. So faras I can see, except 
that Badri Prasad has perhaps done a foolish thing out of either 
good nature or indolence, a thing which may happen to almost - 
anybody in the course of his life, he has done nothing in relation 
to these goods in any way suggesting a shadow of legal or moral 
responsibility for their loss And although one is bound to feel 
sincere sympathy as both members of the Court do for the vakil 
who undertook this duty voluntarily at the invitation of the court 
below, and probably because the Court respected him and trusted 
him asa responsible member of the profession to look after the 
administration of the Court's work on this occasion, and although he 
found himself in a difficult situation to round off (if I may use the 
expression) what was necessary to complete the full ‘discharge of 
his duty, and although the unfortunate accident of the loss of these 
goods occurred as it happens in consequence of that slight omission 
upon his part on a cold afid late night, out in a country district, 
nonetheless he is the person undoubtedly legally responsible, 
and therefore we have no alternative but so to decide. 


I regret to say that Iam compelled to draw the attention of 
the learned Judge in the court below to the fact that it is really 
his conduct which is responsible for the whole of this unfortunate 
case. From some untoward combination of circumstances it has 
gone on for 4 years, a thing in itself suggesting a grave reflection 


' upon the administration of justice, because the whole controversy 


merely relates to the temporary custody of some cloth, which was 
not difficult, either to identify or to take charge of, during the 
short period of six months which was necessary for dismissing an un- 
successful suit. The learned Judge in our view got out of his depth, 
both in dealing with the original application of the plaintiff, and in 
dealing with this application, by reason of a failure, which is so often 
the case, to study the provisions of the Code. It is necessary to draw 
his attention and the attention of judges in subérdinate courts to certain 
general principles which the Civil Justice Committee has recently 
“emphasised, and to certain matters of practice and procedure which 
might be improved upon in the provincial courts. There is nothing 
about which they have spoken so strongly as the reckless issue of 
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cx parte orders. Cases in which either an attachment or an 
injunction ought to be issued before judgment are extremely rare. 
The plaintiff ought to be able to satisfy the court of the practical 
certainty of his success, and of thé-existence of grave danger, and 
of areal fear that a dishonest defendant, undoubtedly liable, is 
making away with the probable fruits of the judgment. Nothing 
af the kind existed here, because the defendnat succeeded in the 


suit. It follows, asa matter of course, that if cases in which such . 


orders ought to be made are rare, cases in which they ought to be 
made ex parte arc very exceptional. In acase of this kind, as my 
brother has pointed out, the Code provides the alternative of a 
conditional order, and even if the Judge had been satisfied that 
there was any danger at all in this case, he could have got over the 
difficulty by simply granting an exv parte injunction restraining the 
defendant from selling or alienating in any way the cloth until the 
question of afurther order or attachment could be discussed in the 
presence of the defendant himself. Thirdly, in the very rare 
cases in which such orders are made,in England the established 
practice is never to issue it under any circumstances without 
making the applicant give an undertaking, which has the force of 
a contract and also the force of a personal submission to the order 
of the court, to be responsible in damages for any loss in conse- 
quence of the exceptional order which he is seeking. If that had 
been done in this case no trouble would have arisen, and both 
Chokhey Lal and the vakil would have been saved from this 
unfortunate disaster. I have taken the trouble to compare the 
provisions of the English law and the Indian law in this matter. The 
provisions of the Civil Procedure Code are precisely the same as 
the rules of the Supreme Court in England. The practice of 
asking for an undertaking is merely the exercise of a discretion 
which the court always has under its inherent powers. It enables 
the court to avoid an abuse of the process of the court, and to say 
to the applicant “I will not give you an order unless you undertake 
to be responsible for any loss resulting from it,’’ because to grant 
such an order and to inflict an injury upon a party, which in the 
ultimate result cannot be repaired, is in fact an abuse of the process 
of the court. Therefore the English practice has grown up under 
which Judges insist upon such an undertaking as part of terms of 
the exercise of their discretion. I have made such orders in this 
High Court. I have never granted an injunction pending an 
appeal without insisting upon this undertaking, and I see no reason 
why a similar practice should not grow up in the lower courts. 


BY THE COURT.— The order of the Court is that the application 
is allowed, that Mohammad Ibgahim, vakil, is ordered to refund the 
loss of the goods in the sum of Rs. gro, to Chokhey Lal defendant. 
Under the circumstances, the misfortune being partly due to the 
orders of the lower court, we direct all parties to pay their own 
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costs, and we allow Mohammad Ibrahim three months to pay the 
first half, and another three months to pay the Second half of 
the amount. 


p! Application allowed. 
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BHAGWAT SINGH AND OTHERS 
VETVSUS 
EMPEROR.* 


Criminal Procedure Code, sections ‘107, 4JO6O—2A p peal under— from order 
passed in proceedings under section 107—Re-trial—Whether appellate 
court can order. ` 


An appellate court is competent to order a re-trial ın an appeal 
under section 406 of the Criminal Procedure Code against an order 
binding over a person to keep the peace in proceedings undet 
section 107 of the same Code. 


Where the applicants were bound over by a Magistrate to 
keep the peace and, on appeal, the Sessions Judge directed that 
the Magistrate’s order be reversed andthat proceedings subsequent 
to the stage of the issue of a notice under section 107 be 
cancelled and that the Magistrate should proceed from the 
stage of the issue of the notice, Ae/d, that the order of the 
Sessions Judge was an incidental order which he was anthorised 
to make. | 


CRIMINAL REVISION from an order of K. A. H. Sams Esq, 
Sessions Judge of Benares. ' 


The following is the Referring Order :— 


DANIELS, J.—This revision raises a point of somé importance 
which, so far as I know, is not covered by any reported case. 


' The question is whether in an appeal under section 406 of the 


Code of Criminal Procedure against an order binding over a per- 
son to kcep the peace in proceedings under section 107 of the 
same Code, the appellate court is competent to order a re-trial. In 
this case the learned Sessions Judge considered that the Deputy 
Magistrate had admitted a large quantity of hearsay evidence 
on to the record and was unable to determine from the record 
whether a sufficient case for action under section 107 had been 
made out or not. There was a counter-case pending before the 
Deputy Magistrate, and the Sessions Judge allowed the appeal, 
set aside the order of the Deputy Magistrate and remanded the 
case to him for re-trial. The applicants’ dearned counsel contends 
that this order is not covered by the provisions of section 423 of 
the Criminal Procedure Code in Which the powers of the appellate 
court are laid down. In the case of an appeal from a conviction 
MICK Rey. No, 69 of 1926. 


`~ 
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for a definite offence the power to order a re-trial js specifically 
given by section 423 (1) (4). This, however, is not an appeal 
from a conviction. It is an appeal from an order coming under 
clause Ac). The question, therefore, is whether the powér to 
make © any amendment or any consequential or incidental order 
that may be just or preper’’ is covered by clause (4). As the 
matter is one of considerable importance as to which there is no 
authority, I think it desirable that it should be dete:mined by 
a Bench. I, therefore, refer this revision to a Bench for disposal. 

A, P. Pandey, for the applicants. 

M. Waliullah (Assistant Government Advocate), for the Crown. 

The judgment of the Court was delivered by i 


DALAL, J.—This revision has been referred to a Bench of 
two Judges by a learned Judge of this Court for decision as to the 
powers of an appellate ‘court under section 406 of the Code of 
Criminal Procedure. The applicants were bound over by a Magis- 
trate of the first class of Benares to keep the peace. They appealed 
to the court of session which directed that the order binding over 
the applicants should be reversed and that there should be a re-trial. 
The question is whether the appellate court has the power under 
section 423 of the Code of Criminal Procedure to order a re-trial. 
The authority given to an appellate court is contained in clauses 
(c) and (d). Inan appeal from an order the appellate court may 
alter or reverse such order and may make any amendment or any 
consequential or incidental order that may be just or proper. Under 
clause (4) in an .appeal from a conviction the appellate court is 
specifically given the power of ordering a re-trial. The distinction 
exists for a very obvious reason. Under section 403 a person once 
convicted or acquitted cannot be tried for the same offence and in 
an appeal from a conviction, if the conviction is reversed, the 
appellant may claim that he has been acquitted and he would not 
be liable to re-trial for the same offence. To obviate this difficulty 
power has to be given to the appellate court specifically to order 
a re-trial. This difficulty will not arise in proceedings taken under 
section 107 of the Criminal Procedure Code. A person bound 
over under the terms of that section is not convicted .of any 
offence and may be re tried in pursuance of the same order passed 
under section 107. The order for re-trial is, in our opinion, an 
incidental order. All that the Sessions Judge has done is to reverse 
the order binding over the applicants and then to direct that 
proceedings subsequent to the stage of the issue of a notice under 
“section 107 be all cancelled and that the Magistrate do proceed 
from the stage of the iŝsue of notice. 


It was argued by the applicants’ learned counsel that the 


Sessions Judge has no power to issue notice to persons to show’ 


cause why they should not be bound over: to keep the peace. In 
the present case the Sessions Judge does not issue any such notice. 
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What he has done is to cancel proceedings subsequent to the stage 
of the issue of the notice and the notice to the applicant issued by . 
the Magistrate is maintained. ‘There will be no necessity of issuing 
fresh notice to the applicant- We are of opinion that the order 
passed by the lower court of re-hearing of the notice issued under 
section 107 is an incidental order following on the reversal of the 
otder binding over the applicant. 


We dismiss this application in revision. = - 
Application rejected. 


MUHAMMAD ALI KHAN ‘AND OTHERS 
versus 
EMPEROR.* 


Crimimal Procedure Code, section 556— Provisions of—Magistrate issuing 
search warrant prior to institution of case—When not disqualified from 
trying the case. ` 


The mere fact that the Magistrate had issued a search warrant 
prior to the institution of the case o1 that the accused may 
possibly object that the warrant was issued on insufficient ma- 
terials, does not disqualify the Magistrate from trying the case 


within the meaning of section ss6 of the Criminal Procedure 
Code. 


CRIMINAL REFERENCE by I. B. MUNDLE EsQ., Sessions Judge 
of Shahjahanpur. 


The applicants were not represented. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following is the Referring Order :— 


This is an application for revision of an order convicting the 
applicants under sections 3 and-4 of the Public Gambling Act 
(Act III of 1867). The main ground on which the application 
is pressed is that the Magistrate who issued the search warrant 
should not have tried the case. The trying Magistrate issued 
the search warrant under section s not only on information but 
as the proceedings show also after an enquiry. There is a direct _ 
authority reported in 61 Indian Cases, 835. The decision is no 
doubt under the Burma Gambling Act bul the reasoning would 
apply equally to the facts of the present case. I quote the 
relevant portion of the judgment. ©The main ground is that 
the Magistrate issued the warrant under section’6 of the Gamb- 
ling Act after expressing his belief on the information received 
that the house in question was a common gambling house, and 
thal he is, therefore, disqualiffed from trying the case. The 
belief expressed *was that the information was credible to the 
extent that a warrant may issue on the strength of it. That 

* Cr. Ref. No. 129 of 1925 
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information alone is not sufficient to warrant a conviction, but 
it does help to raise the presumption under section 7, when the 
provisions of section 6 of the Act have been complied with. 
What the trying Magistrate hay, to do when the police send up 
the case for trial is to see whether the provisions of section 6 
have been complied with. One of the points he has to satisfy 
himself of under that section is as to the sufficiency of the 
information. The legislature has not laid down that the Magis- 
trate who issued the warrant may try the case. The issue ofa 
walrant is extra judicial. The trying Magistrate takes cogni- 
zance of the case under a police report. As he has to consider 
the question of the sufficiency of the information, he should be 
a different person from the one who issued the warrant. ‘To 
allow the Magistrate issuing the warrant to try the case, is 
hardly fair to the accused who asks him to see whether the 
information was sufficient or not. ‘The Magistrate has already 
formed his opinion on the point. There is another way 
of looking at the matter. The Magistrate who issued the warrant 
was the one who set the Jaw into motion, and was, therefore, 
- somewhat in the nature of a prosecutor. It must here be borne 
in mind that the Magistrate was doing whata police office: 
empowered under section 6 is able todo. In either view of the 
5 matter, the spirit of section 556 of the Criminal Procedure Code 
is violated and its intention virtually defeated.” 

For the above reasons l report the case to the Hon’ble High 
Court with a recommendation that a re-trial be ordered by 
some other competent Magistrate. The Magistrate who passed 
the order of conviction is no longer in this district and so his 
explanation cannot be submitted along with the record. 


‘The following judgment was delivered by 


DANIELS, J.—With all respect to the learned Judges of the 
Rangoon High Court who are said to have decided otherwise, I 
cannot agree that the mere fact that the Magistrate had issued a 
search warrant prior to the institution of the case disqualifies him 
from trying the case within the meanings of section 556 of the 
Criminal Procedure Code. Nor is the mere fact that the accused 
may possibly object that the warrant was issued on insufficient 
materials sufficient to amount to a disqualification. An analogy 
may be drawn from proceedings under section 110 of the Criminal 
Procedure Code. In such proceedings the Magistrate must before 
he commences the judicial inquiry write an order setting forth the 
substance of the information received and calling on the accused 
to show cause why they should not be required to give security. 
Objection may be, and not infrequently’ is, afterwards raised that 
this preliminary order was not passed in accordance with law. The 
possibility of such objections being raised has never been held to 
necessitate the transfer of the proceedings to another Magistrate. 


Let the record be returned. gas 
Reference not accepted. 
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~ CHHOTE LAL (Defendant) 
versus 


BANSIDHAR AND ANOTHER (Plaintiffs) .* 


MUKERJI, J. Zransfer of Property Act, sections 74, 75 and r0or— Proper interprela- 


Boys, J. 


Mukerji, J. 


tion of —Redemption of prior mortgage by subsequent mórtgagee— Mean 
mortgage left unrcdcemed—Whether subsequent mortgagee enistled to 
postition of mortgagee redeemed. 
. A subsequent mortgagee by redemption of any one of the 
prior mortgages becomes entitled to the position of the moitgagee 
redeemed and he can keep alive the prior mortgage that he 
has redeemed if it suits his purpose to do so. 
Syed Mahomed Lbrakinm v. Ambika Pershad, 39 I. A., 6839 A. 
L. J. R., 332, (P. C.), followed. 
FIRST APPEAL from a decree of Mk. MANMOHAN SANYAL, 
Subordinate Judge of Bijnor, at Moradabad. ` 


Str Tej Bahadur Sapru and Peary Lal Banerji, for the appel- 
lant. 


Surendro Nath Sen and lgbal Ahmad, for the respondents. 
The following judgments were delivered :— 


MUKERJI; J.—This is an appeal by only one of many defendants 
in a suit for sale brought on foot of two mortgages, dated the 8th 
of March, 1911, for the sale of the same property and under the 
following circumstances :— 


The mortgagor Maqbul-ur-Rahman, who is defendant No. I in 
the case, made the two mortgages ‘aforesaid in favour of one Shadi 
Ram and five others. One of these creditors was one Lakhpat Rai 
whose name would again appear in the course of the judgment. 
The properties mortgaged were several including the village of 
Khajuri. The plaintiff No. 1 and defendant No. 15, Cheddan Lal, 
obtained a mortgage from Maqbul-ur-Rahman for a sum of Rs. 4,000 
on the 16th of February, 1913. On foot of that mortgage they 
brought a suit for sale and obtained a decree. Cheddan Lal 
sold his share in the decree to Brij Bashi Lal,- father of plaintiff 
No. 2. The plaintiffs have paid off the mortgages of 1911 to the 
mortgagees and have obtained a receipt discharging the mortgages. 
The plaintiffs claim that having paid off the prior ‘mortgage of 
IQII they have been subrogated to the position of the original 
mortgagees and are entitled to sue on foot of these mortgages. 

Among the defendants was the present appellant, he having 
purchased, in execution of a simple money decree, a portion of the 


property mortgaged. He contested the claim; two of his pleas 
were these :— i l 


* F., A. No. 428 of 1922 
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(1) The mortgages of 1911 were without consideration and 
` (2) that, in any case, the present plaintiffs. acquired no right to 
maintain the suit simply because they paid off the original mort- 
gagees. LN : 
The court below found against the appellant on both the points 
and hence this appeal In this Court these two very points have 
been raised and we proceed to consider them. 


On the first point, the burden of proof would be on the defend- 
ant-appellant, he being a representative of the mortgagor who has 
admittedin the bonds themselves the receipt of the consideration 
money. Tbe plaintiffs, however, adduced evidence to prove the 
passing of the consideration money and the appellant has also 
adduced some evidence to rebut the same and we have to see 
whether consideration actually passed or not. 


The plaintiffs’ case is that Magqbul-ur-Rahman had borrowed 
a sum of Rs. 7,000 on foot of a promissory note, dated the 4th 
April, 1908, that on account of principal and interest close upon a 
sum of Rs, 11,000 was due, that the debt being an unsecured one 
the creditors were anxious to obtain some security, and accordingly, 
in lieu of this debt ‘anda sum of Rs. 300 paid in cash, the two 
bonds were executed. In support of this case Lakhpat Rai, one 
of the original creditors, has been examined. He has supported 
the case of the plaintiffs in its entirety. His evidence ıs to be 
found at page 15 of the record. Lakhpat Rai swears that he 
was present throughout all the transactions, that, as a matter of 
fact, a sum of Rs. 7,000 was lent in cash on foot of a promissory 
note, that later on in lieu of this promissory note and a sum 
of Rs. 300 paid in cash the bonds were executed. One Ram 
Kishun Das, the scribe and an attesting witness to the bonds, has 
also been examined in support of the plaintiffs’ case. He goes 
to the full length of supporting it. One Gulab Singh has been 
examined to prove the execution of the promissory note for Rs. 7,000 
and the payment of the consideration money. He again supports this 
case. On behalf of the defendant one Kunj Bihari was examined. 
Kunj Bihari said that only a consideration between Rs. 300 and Rs. 
400 passed for the bonds, that he was in the service of Magqpbul-ur- 
Rahman, and was, therefore, in a position to know the truth and that 
it had been agreed that the balance of the consideration money would 
be paid to Maqbul-ur-Rahman later on. Kunj Behari admitted that 
a certain document was, as a matter of fact, returned to Magbul-ur- 
Rahman when one of the bonds was registered. He, however, said 
that it was not a promissary note but it was a slip of paper containing 
an account. It is rather’ strange that if nothing was really due to the 
creditors why an account shguld at all have been prepared. The 
statement in one of the bonds that the promissory note would be 
returned before the Sub-Registrar together with the Sub-Registrar’s 
endorsement, that a promissory note was actually returned to the 
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executant before him as also the evidence already mentioned clearly 
establish that there was a promissory note by Maqbul-ur-Rahman 
and that the bonds in suit were executed in lieu of the same and a 
sum of Rs. 300 and odd paid it’ cash. Weare, therefore, satisfied 
that the bond in suit is not without consideration. 


The second point urged is this. There was an intermediate 
mortgage over the village Khajuri and other properties, namely, one 
dated 18th of April, 1912. Itis urged that the payment of the 
bonds of 1911 by the plaintiffs, over the head, as it were, of the bond 
of 1912, did not entitle the plaintiffs to be subrogated to the position 
of the mortgagees Shadi Ram and others under the mortgages of 
1911. We have to consider how far this contention is right. 

The learned counsel for the appellant takes his stand on section 
74 of the Transfer of Property Act. It lays down that 


“any second or other subsequent mortgagee may at any time, 
after the amount due on the next prior mortgage has become 
payable, tender such amount to the next prior mortgagee, and.... 
shall, on obtaining a receipt, acquire in respect of the property 
all the right and powers of the mortgagee, as such, to whom he 
has made such tender’. 

It has been argued that this can mean only this, that a mortgagee, 
who is not an immediately next mortgagee, has no right to be subro- 
gated to the position of a prior mortgagee, if there be a mean mort- 
gagee between the person making the payment and the person re- 
ceiving the same. The argument comes to this that the plaintiffs, 
being the mortgagees of 1913, could pay off the mortgage of 1912 
and acquire the rights of the mortgagee of 1912. But the plaintiffs 
could not, by satisfying the mortgage of 1911, but not satisfying the 
mortgage of 1912, acquire the rights of the mortgagee of 1911. 


No authority has been produced in support of this contention. 
Section 74 lays down what would be the result when a subsequent 
mortgagee pays up the next prior mortgagee. It does not say 
what would be the result when a subsequent mortgagee pays up a 
mortgagee who is not the next prior mortgagee but who is a mort- 
gagee with a mean mortgage between himself and the mortgagor 
making the payment.’ But it is argued-that, if a subsequent mort- 
gagee can, without satisfying a mean mortgage, acquire the rights 
of a prior mortgagee, the enactment of section 74 would be super- 
fluous and meaningless. 


It is conceded. that section 75 of the Transfer of Property Act 
does give any second or other subsequent mortgagee a right to 
redeem any one of the prior mortgages. But it is urged that 
that section does not say what would be tlre rights of the person 
raking the payment, and therefoge it should be inferred that the 
person making the payment does not acquire any such rights as 
are spoken of in section 74. In other words, the redemption 
would be, purely, for other people's benefit. 
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In this country, even after the enactment of the Transfer of 
Property Act, it has never been denied thata second or other 
subsequent mortgagee could acquire the rights of a prior mortgagee 
by payment, if there happen to be ay unredeemed mean mortgagee. 
Indeed, as already stated, no authority could be produced on behalf 
of the appellant to establish such a proposition as this. It is not 
necessary for us to speculaté why section 74 was enacted, if it be 
the cause that the second or any other subsequent mortgagee can 
acquire the rights of the prior mortgagee, whom he pays off. It 
is possible that the rule was taken from English law which gives 
a subsequent mortgagee an absolute right to redeem the next 
prior mortgagee, but does not give any such absolute right to redeem 
any other prior mortgagee. The English law is stated as follows, 
by Sir Rash Behari Ghosh in his Law of Mortgage at page 24I 
(4th edition) :— 

“In the case of several successive mortgages, the mortgagor 
can redeem the last mortgage made by him without redeeming 
any other. But he cannot redeem an anterior mortgage without 
also redeeming all who stand between himself and the prior 
mortgagee, whom he wishes to redeem. The position of a 
puisne mortgagee is however somewhat peculiar ; for though he 
is entitled to redeem all prio: encumbrances, he cannot do so 
without foreclosing those who stand between himself and the 
ultimate equity of redemption as well as the mortgagor. It 
follows that a puisne mortgagee cannot redeem before he is 
entitled to foreclose on his own mortgage, it being a settled rule 
that there can be no adverse redemption unless the mortgagor 
is before the court. In other words, the right of the puisne 
mortgagee is not an absolute right but only ancillary to his 
claim to work out his remedy against the mortgaged estate”. 

Jones in his Book of Mortgages, 7th edition (Article 878, 
paragraph 2) says :— 

“The junior mortgagee, by redeeming from the prior 
mortgagee, issubrogated to the rights of a first mortgagee. If 
it were otherwise it would be impossible, in a large number of 
cases, fora junior mortgagee to secure his debt, as the first 
mortgagee is not obliged to assign his mortgage on payment”. 


These quotations show that the English law, as it prevailed at 
the time when the Transfer of Property Act was passed, did not 
give any subsequent mortgagee an absolute right to redeem a prior 
mortgage, with an unredeemed, mean mortgage between the two. 
This is exactly what section 74 of the Transfer of Property Act 
says. But with the enactment of section 75, which gave full 
power to any subsequent mortgagee to redeem any prior mortgage 
and with the abolition of tacking and consolidation of mortgages, 
the result is that, on a redemption, a subsequent mortgagee would 
acquire the rights of the mortgagee who hag been redeemed. The 
enactment of section 74 becomes, virtually, superfluous. 
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However, as we have already said, it is not necessary to 
speculate as to the reason that led the legislature to enact section 74 
of the Transfer of Property Act. This case may be decided 
without speculating on the motive of that rule.. For, as already 
pointed out, section 74 has no application to this case, unless we 
accept the argument of the appellant that we must hold, because of, 
the language of section 74, that in no case other than that mention- 
ed in section 74, a right of subrogation arises. 


The question before us is concluded by the Privy Council 
case of Syed Mahomed Ibrahim Hossein Khan vy. Ambika 
Pershad Singh (*). In that case a6th mortgagee had paid 
off the first mortgagee and it was held that the person making the 
payment was entitled to be put into the position of the first mort- 
gagee, so far as the security was concerned. 


It was contended before us that the principle of section IOI of 
the Transfer of Property Act could be applied only where a party 
has acquired an absolute title to a property. But the Privy Coun- 
cil case already quoted shows that this need not be the case. A’ 
subsequent mortgagee by redemption of one of the prior mortgages 
becomes entitled to the position of the mortgagee redeemed and he 
can keep alive the prior mortgage that he has redeemed if it suits 
his purpose to do so. 


We are, therefore, of opinion that the court below was perfectly 
right in holding that the plaintiffs could enforce the mortgages of 
191i. The result is that the appeal must fail. 


{His lordship then dealt with certains cross-objections ] 


The appeal is dismissed with costs and the cross-objection is 
allowed to the extent indicated above. We make no order as to the 
costs of the cross-objection. 


Boys, ].—I agree. In view of the arguments took before us 
in this appeal I would like to add a few words. Section 74 of the 
Transfer of Property Act deals solely, on the face of it, with the 
case of a mortgagee redeeming the next prior mortgage. It can 
have no bearing on the case where a mortgagee redeems not the 
next prior mortgagé but a mortgage with one or more other mort- 
gages intervening which he does not redeem, except in so far as, 
where a section lays down that in certain circumstances a certain 
result is to follow the suggestion, but nothing more than a sugges- 
tion, is always possible that where those circumstances do not exist 
the result does not follow. Itis strenuously argued by counsel for 
the defendant-appellant that when a mortgagee exercises the rights 
given to him by section 75 to redeem a moregage notwithstanding 
that he does not redeem an intervening mortgage, he does not 
acquire the rights of the prior mor teagee; in other words, that he 
is not subrogated to the position of that mortgagee. But this 


(1) [1911] 9 A. L. J. R., 332° (39 Ind. App., 68). 
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argument left him in the difficulty that he was entirely unable to 
suggest, when invited todo so, in what circumstances it would be 
to the advantage of a subsequent mortgagee to exercise his rights 
under section 75 if he did not, in fact, become subrogated to the 
position of the mortgagee whom he redeems. On the other hand, 
counsel for the plaintiffs-respondents was unable to suggest what 
was gained by the insertion of section 74 if a subsequent mortgagee 
exercising his rights under section 75 was able to step into the shoes 
of the mortgagee whom he redeems notwithstanding that he did 
not redeem an intervening mortgage. According to the view that 
he must ask us to take, section 74 is surplusage. It is, in my 
opinion, a conclusion to be arrived at with great caution in any 
case that a section inan Act is surplusage. It calls for still 
greater caution when we find - that the two sections, one of which is 
said to be surplusage, are actually contiguous to each other in the 
Act and neither could by any possibility have been overlooked when 
framing the other. At the same time it is certainly difficult to ap- 
preciate what was in the minds of the framers of the Act when draft- 
ing section 74 if the view be correct that a mortgagee redeeming 
under section 75 a prior mortgage without redeeming an intervening 
mortgage is to step into the shoes of the prior mortgagee. It is, 
however, unnecessary to further consider this in view of the judgment 
of their Lordships of the Privy Council in Syed Mahomed Ibrahim 
V: Ambika Pesshad (*), to which my learned brother has referred 
and which is wholly applicable to the facts of this case. 


It only remains to notice that in that case no reference was 
made either in the judgment or in the arguments as reported to 
section 74 or section 75. Their Lordships held that in the circums- 
tances of the case the plaintiff must be held to have intended to 
keep the first mortgage alive, and that “ applying the rule of justice, 
. equity and good conscience” they held that the first mortgage was 
kept alive for the benefit of the plaintiff. 


I agree in the order proposed. 


Appeal dismissed. 
(1) [Dgr] 9 AL. J.R, 332, 39 J. A., 68. 


Vv. 
BANSIDHAR 


Boys, J. 
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pati i PREM BEHARI LAL (Objector) 
1936 VEYSUS 
April, 8 MESSRS. S. B. BILLIMORIA, & Co (Applicants) .* 
WALSH, J. Companies Act of 1013, section r04—Registered Company—A llotment of 
DALAL, J. shares as fully paid up—Allottee transfers machinery, etc., to Company— 


No payment in cash—Liquidation—Agreement not filed with the Regis 
trar under section 104—Contribution, question of—Allottee’s liability. 


Appellant having transferred all the machinery, tools, plant 
and turniture of his private business to a newly started Company, 
the latter definitely stated in the memorandum of association and 
the prospectus filed by it before the Registrar, that ‘' 3,000 
ordinary shares of the nominal value of Rs. 30,000 will be 
allotted as fully paid to the appellant”. No agreement was, however, 
filed in accordance with the provisions of section 104 of the Com- 
panies Act, nor was there any evidence as to the value of the 
property transferred by appellant. - The memorandum was signed 

` by the appellant by the consent of the Directors and to the 
public knowledge on the understanding that he had to pay nothing 
for the shares. The Company having gone into liquidation, 
subsequently, eld, that the,appellant could not be held liable as 
a contributory in the sum of Rs. 30,000 for the unpaid shares. 
The failure to file the agreement with the Registrar under sec- 
tion 104 does not invalidate the agreement. 


In re Macdonald Sons & Co., [1894] Ch. Div. Vol. I, 89 and 
in re Barrowness-Furness & Investment Co., 14 Ch. Div., 400, 
S referred 1o. 

-*- ‘First APPEAL from an order of M. F. P. HERCHENRODER 
ESQ., District Judge of Cawnpore. 
Kailas Nath Katju (with him Narain Prasad Asthana) and 
`` Shiva Prasad Sinha, for the appellant. 


Iqbal Ahmad, for the respondents. 


The following judgments were delivered :— oe 
Walsh, J WALSH, J.—This is an appeal from an order made by the District 
Judge, in the exercise of his original jurisdiction, under section 215 
a of the Companies Act of 1913, in the voluntary liquidation of 


Shandell Brothers and Company, Limited, Cawnpore, at the instance 
of the liquidators, Messrs. Bilimoria and Co., holding one Prem 
Behari Lal, who is really Shandell Brothers and the original vendor 
to the Company, liable for the sum of Rs. 30,000. The matter 
does not appear to have been satisfactorily argued before the learned 
Judge, whose attention was not called to the existing state of the 
law upon the-main question which arises, and it will be simpler to , 
treat the matter in our judgment as though the application was 
made to us, in other words, in the nature of rehearing. 
* F. A. F. O. No. 160 of 1025 
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The application made by the liquidators in writing, dated the 
zoth of December, 1924, is not a satisfactory method of stating the 
real nature of the question which the court was asked to decide. 
Shortly stated, without reference toyther somewhat unusual points 
which were argued before us, it is that the appellant,’Prem Behari 
Lal, having been a signatory to the memorandum of association to 
the extent of three thousand shares of the face value of Rs. 10 each, 
was liable as a contributory in the sum of Rs. 30,000, the said 
shares being unpaid, with the further allegation that it would be 
just, and also beneficial to the interests of the creditors (a statement 
which, of course, cannot be denied) that Prem Behari Lal should 
be made to pay the amount. 


One of the objections raised by Prem Behari Lal was that the 
voluntary liquidation was invalid and that the liquidators had no 
title. The learned Judge decided that point against Prem Behari 
Lal. We are told that the question is raised in other appeals which 
are pending before this Court. The matter has not been argued 
before us and we express no opinion about it, assuming for the 
purpose of this case that the liquidators were properly appointed. 

The further point taken by Prem Behari Lal in the court below 


was that he signed the memorandum ina representative capacity 
and that not he, but Shandell Bros., or N. B. Shandell Brothers, 





BEHARI LAL 
v., 
MESSRS. S.B. 
BILLIMORIA 
& CO. 





Walsh, J. 


‘K 


as they are variously described, were his principals and the persons . 


really responsible. There is nothing in this point. In order to 
make the matter clear we directed that Prem Behari Lal should 
come into the box before us and give additional evidence. It appears 
from his evidénce that N. B. Shandell Brothers, the vendors to the 
company, were really a joint Hindu family, consisting of Prem 
Behari Lal himself and his three sons. The name of the firm was 
arrived at in this way, that his elder son’s name is Narayan Behari 
Lal and he has a kind of familiar or pet name “ Shandell ”, and so 
the firm was called after him, N. B. Shandell Bros. So far as the 
legal interest is concerned, there is no difference between Prem 
Behari Lal and the other members of his family. They area joint 
family and he is the father and “ karta ” or manager, and therefore 
this point was a perfectly idle one and waste of time. 


The facts relating to the Company, which are material to 
the question we have to decide, are as follows:—The Company 
was formed for the purpose of developing and conducting leather 
busjness and installing an up-to-date factory for boots and shoes 
in Cawnpore, and to take over the business of Shandell Bros., 
which had no doubt, like all leather business in Cawnpore and 
other parts of India, been carrying on satisfactory trade and making 
large profits during the war. The Company was registered on the 
10th of January, 1921, and a prospectus and'a memorandum of 
association prepared and printed in one document, consisting of two 
separate parts and dated the roth of January, 1921, was issued to 
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the public. At the foot of the memorandum of association Prem 
Behari Lal, describing himself as the representative of N. B. Shan- 
dell Bros., Cawnpore, agreed to take three thousand shares set 
opposite his name, in the capital of the Company. In the descrip- 
tion of the nominal capital of the Company, contained at the head 
of the prospectus, it was announced that three thousand ordinary 
shares of a nominal value of Rs 30,000 would be allotted as fully 
paid to the_ vendor. There cannot be the slightest doubt that the 
three thousand shares, for which Prem Behari Lal signed the 
memoiandum of association, are the same three thousand shares 
which had been agreed should be allotted to him as fully paid, and 
as part of the consideration for the transfer of the property and 
good will of Shandell Brothers to the new Company. It is not 
suggested that the statement of the transfer by Shandell Brothers 


_ to the Company in the floatation of the new Company is incorrectly 


set out in the prospectus, and it appears that it had been agreed, 
prior to the formation of the Company, that for various considera- 
tions, which are described in language which resembles rather an 
attempt at literary composition than the ordinary language ofa 
business document, “the spirit of sacrifice involved in surrendering 
their going concern and in view of the services rendered by them 
prior to the formation of the Company.” This is a novel and some- 
what hyperbolic, but not an accurate, statement of the sale of a good 
will of a going concern, for which the sum of Rs. 60,000 was to be 
paid in cash, while the further payment of three thousand ordinary 
shares fully paid was to be made for the machinery, tools, plant, 
furniture, as recorded in the schedule attached to the agreement 
of purchase. We have not had the advantage of seeing the sale- 
deed. The original is alleged to have been lost, but a copy ora 
draft has been filed in the lower court in connection with one or 
other of the various cases which have arisen out of this matter. It 
is dated the 19th of June, 1922, and itis common ground that the 
statement which we have quoted from the prospectus accurately 
represents the operative part of it. On the 22nd of August, 1922, 
a meeting of the Board of Directors was held and the following 
resolution was passed. It should be noted that on the 6th of May, 
1921, a resolution had been passed agreeing to allot to Shandell 
Bros. three thousand fully paid shares and asking Shbandell Bros 
to execute the sale-deed. 


“Resolution 5. Read the saledeed of Messrs. N. B. Shandell 
and Bros., dated the 19th of June, 1922, together with schedule of 
tools, plants, furniture, machinery, etc. 

(a) Resolved that shares of the nomjnal value of Rs. 30,000 
be allotted to them as fully paid up after allotting to other pur- 
chasers as detailed in the schedule attached. 


(ó): Resolved further that-Mr. I. B. Chatterji and Khan Baba- 


T dur Hafiz Muhammad Halim Saheb be deputed, to verify the 
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articles mentioned in the schedule with the stock book.”’ 


There can be no doubt that these are the three thousand shares 
referred to in the prospectus for which Prem Behari had signed 
the memorandum of association agreeing to take three thousand 
shares No other block of three thousand shares has been suggested 
with which the three thousand shares for which the memorandum 
. of association was signed, can be identified. Shandell Bros. were 
at some date, which is not now ascertainable, entered in the register 
of share-holders as having been allotted three thousand shares, Nos. 
6553 to 9552. Itis quite clear that these three thousand shares 
were allotted to Shandell Bros. in pursuance of the agreement and 
sale-deed It is quite certain that they were allotted as fully paid 
and that no money has been paid in respect of them. The learned 
Judge held that there had been no allotment. We are unable to 
agree with him. His view is that there was an agreement to take 
the shares which had never been performed, and that on this footing 
the ‘liquidator was entitled to enforce the performance in the course 
of the liquidation. 

A curious argument was addressed to us that this allotment had 
been cancelled, and reliance was placed upon a resolution of the 
30th of August, 1922. During the proceedings of the Board of 
Directors on the 30th a resolution was passed adding to part (4) of 
‘the resolution, we have just quoted, the following words :—" If any 
items are found short the Managing Directors shall make good the 
same”. So far from that being a cancellation, it appears to us to 
be a confirmation of the previous agreement with the suggestion that 
the Company had possession of the stock, machihery and so forth, 
and were taking steps to found a claim, if it turned to be that they 
had one, for any shortage in the goods transferred to them by Prem 
Behari. Somehow or another, about which we have no materials to 
form an opinion, a quarrel arose. There were serious disputes and 
eventually Prem Behari was prosecuted and convicled for having 
committed some breach of trust in connection with the property 
or assets of the Company, and a good deal of the argument before 
us was based upon the continual assertion that his conduct was 
' vitiated by fraud. We are unable to see how this has any bearing 
upon the question we have to determine, which is a question of law. 


Under the old law, both in England and. in India, expressed in 
India by section 28 of the Companies Act of 1882, these three 
thousand shares would undoubtedly be held by Prem Behari, subject 
to the payment of the whole amount thereof in cash; and it is 
apparently upon the supposition that this is now the law, that this 
application was made antl has been persisted in before us. This is 
borne out by the reference in the learned Judge’s judgment to cases 
decided in England when section 25 of the English Companies Act 
of 1867 was the law. Section 25 of the English Act and section 28 
of the Indian Companies Act of 1882 have been repealed, and there 
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is no similar provision in the Indian Companies Act of 1913. In 
fact, in this case, no agrecment with reference to the issue of these 
fully paid shares, was filed in accordance with the provisions of 
section 104, and the learned Judge has, on that account, treated the 
issue of fully paid shares as invalid. But the only consequence of a 
failure to file the agreement is the penalty provided by sub-section 
3 of section 104, and it is no longer the law that the allottee, in the 
absence of a due filing of the contract, is responsible, as a con- 
tributory, for calls as though the shares were unpaid shares. This 
is fatal to the application which has been based from the first, and 
decided by the learned Judge, on a misapprehension of the law. The 
learned Judge took great trouble over the case and was obviously 
impressed with the equity in favour of Prem Behari, and he set off 
against the liability of Rs. 30,000, which he decided had been 
established against Prem Behari, an admission of the value of the 
goods received by the Company from Prem Behari under the sale- 
deed, namely, an amount of Rs. 7,000. It is not necessary to go‘into 
that matter. The view pressed upon us on behalf of the liquidator, 
so far as we could understand it about this, was that Prem Behari’s 
conduct had been vitiated by fraud; the Company had never had a 
guid pro quo for the purchase of the material valued at Rs. 30,000; 
that they had cancelled the transaction entirely, and that Prem 
Lehari was not entitled to any set-off or equity except the remains 
of the assets originally transferred, which happen still to exist in the 
premises of the Company after the expiration of four years, after 
certain sales which have been made either by the Company or by 
the liquidator. We find it difficult to deal with this point, which, 
in our view, does not arise. But in any case section 64 of the 
Indian Contract Act, if the matter is to be treated as one of contract, 
appears to afford a complete answer to it. 


The result is that the appeal succeeds and the application must 
be dismissed. The appellant is entitled to costs, but having regard 
to the idle contention raised by him that Prem Behari Lal was a 
different -person from Shandell Bros., we deprive him of one-third 
costs and direct the liquidator to pay two-thirds of the costs of this 
appeal and of the proceedings in the court below. : 


DALAL, J.—I agree with the order proposed. Prem Behari Lal 
(who really means Shandell Bros. in his own person) never had any 
intention of purchasing three thousand shares on payment in cash. 
Along with the memorandum of association was prepared and filed 
with the Registrar of Joint Stock Companies a prospectus of the 
Company, now in liquidation, in which it was definitely stated that 
three thousand ordinary shares of the nominal value of Rs.’30,000 
will be allotted as fully paid to the vendor, Prem Behari Lal. He 
signed the memorandum of association on this understanding. 


If the allotment was made, it must have been of fully paid 
shares. If no allotment was made, or at first made and subsequently 


hs 
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cancelled, Prem Behari Lal could not be held bound by his signature 
on the memorandum of association, when he, by the consent of the 
other Directors and to the public knowledge signed it on the under- 
standing that he had to pay noting for the shares. See fz re 
Macdonald Sons & Co. (*'). Such an arrangement could possibly 
have been barred by a provigion like that of section 28 of the Com- 
panies Acl of 1882, aś the agrcement between Prem Behari Lal and 
the Company was not filed with the Registrar. As the present 
Act of 1913 contains no such provision, the operation of such an 
agreement is not barred. 


Even under scction 28 of the Indian Companies Act of 1882, I 
do not think that the present claim would have prevailed. In reality 
there was payment in cash. Instead of receiving cash for machinery, 
tool, plant and furniture and then making it over tothe Company 
for the three thousand shares, he received three thousand fully paid 
shares. They were cross money payments presently enforcible. See 
in re Barrowness-Furness and Investment Company (°). There 
are no means of discovering in this case what the value of Prem 
Behari Lals property, consisting of machinery,’ etc., was. The 
liquidators have not sued for balance of account. Their case is that 
the contract of sale was wholly independent of the purchase of the 
shares. In my opinion this is a totally wrong view of facts. When 
there is no evidence of inadequate consideration, I hold, for the pur- 
poses of this case, that the shares were fully paid up. S 


l Appeal allowed. 
(1) [1894] 1 Ch. Div., 89. (2) 14 Ch. Div., 400. 


RANJIT SINGH (Plaintif) 
` VEYSUS 
BHAGWATI SINGH AND ANOTHER (Defendants) * 
Preemption Act (XI of 1922), section Ig¢-—Interpretation of—Claim for 
preemption— When barred by estoppel. 


Where no notice under section 14 of the new Pre-emption Act 
was given to the plaintiff but the latter by taking an active part 
in bringing the property in dispute to sale, Jed the vendee to 
‘believe that he had waived his right: of pre-emption, Ae/d, that 
the plaintiff’s claim for pre-emption was barred by estoppel. 

SECOND APPEAL from a decree of M. M SANYAL ESQ. 
Subordinate Judge of Jaunpore, reversing a decree of the Munsif 
of Shahganj. i i 


Haribans Sahat, for the appellant. 
Appeal heard under Order 41, rule 11, C. P. C. 
* S. A. No, 2268 of 1925. 
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The judgment of the-Court was delivered by 


SULAIMAN, J.—This isa plaintiff’s appeal arising out of a 
suit for pre-emption. The lower appellate -Court has found that 
when this sale-deed was executed the plaintiff was present there all 
along; that in fact he took an active part in obtaining the saledecd, 
and that his own nephew who is a member of a joint Hindu famiy 
with him is one of the vendees under this sale-deed. 


It has further found it impossible to believe that when the sale 
was advertised in the whole village, and a large number of villagers 


‘took steps to raise large sums of money in order to acquire the 


property, the plaintiff remained uninformed as he professed to be. 
On these findings it has held that the plaintiff’s claim for pre- 
emption is barred by estoppel. 


There .can be no doubt that having aid to the , findings 
arrived at, there is aclear estoppel against the plaintiff. Having 
himself taken an active partin procuring the sale-deed covering 
the property in dispute, he cannot now turn round and claim that 
he has a right of. pre-emption left. 


The learned vakil for the appellant, however, argues that no 
question of estoppel can arise in this case inasmuch as no notice, 
as contemplated by section 14 of the new Preemption Act, was 
given to the plaintiff. His contention is that under the new Act, 
unless a notice bas been issued, a co-sharer’s right of pre-emption 
can never be extinguished, no matter how much estoppel there 
may be against him. With this contention we are wholly unable 
to agree. Section 14 is only permissive which gives a co-sharer 
a power to give notice by registered post to all persons having a 
right of pre-emption. In case such a notice is issued the right of 
such other co-sharers is extinguished. But sections 14 and 15 do 
not quite mean that in no other case can aco-sharer be estopped 
from claiming his right of pre-emption. If by his conduct he has 
led the vendee to believe that- he has waived his right of pre- 
emption, then the estoppel would remain against him, even though 
under the circumstances it wag not thought at all necessary of 
issuing a notice to him. 

The appeal has no force and is dismissed. 
Appeal dismissed. 
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THE COLLECTOR OF BAREILLY (Opposite party) CIVIL 
versie j 1926 
SULTAN AHMAD KHAN (Objector) * mE 


‘Land Acquistion Act, section °23, sub-section 2—Acguisilion of perpetual MUKER]! J 
revenue free land—Mode of—Assessment of value—15 per cent. to be BOYS, if 
calculated on total value including that of trees and wells— Land”, as 
defined in the Act, interpretation of. 

Where the District Judge, while assessing ihe value of certain 
perpetual revenue free land acquired under the Land Acquisition 
Act, allowed forty years’ purchase and awarded 1s per cent. com- a 
pensation on the value of trees and for wells, Ae/d, that the 
District Judge was right in his calculations. Krishna Bar v. The 
Secretary of Stale for India in Council, 18 A. L. J. R., 695 and 
Sub-Collector of Godavari: v. Seragam Subbaroyadu, I. L. R., 30 
Mad., 151, followed. 
FIRST APPEAt from a decree of H. N. WRIGHT EsqQ., District 
Judge of Bareilly. 


G. W. Dillon, for the appellant. =- ~ 
Mukhiar Ahmad and M. A. Aziz, for the respondent. 
The following judgments were delivered :— 


MUKERJI, J:—This is an appeal by the Coilector of Bareilly in mukerin J. 
a land acquisition case. The land acquired was a perpetual revenue 
[ree land, and one of the questions raised was at how many years’ 
purchase the value should be assessed. The profits found were Rs. 
42 a year and the learned District Judge allowed forty years’ 
purchase. 


The first ground of appeal is that this is too much. We are of 
opinion that it is not and we are fortified in our view by the judg- 
ment of this Court delivered by another Bench ın the connected 
appeal No. 430 of 1922. - 


The next point argued is that the 15 per cent. awarded by the 
learned District Judge should not have been awarded on the value of 
trees. It is argued that under section 23, sub-section 2 of the Land 
Acquisition Act the 15 per cent. is to be awarded on the market value 
of the land. But under the definition of the land as given in the'Act © 
itself the land would include trees standing thereon. We therefore 
do not see why the value of the trees should be excluded in calcula- 
ting the 15 per cent. allowed by the statute. This view of ours is 
supported by Krishna Bat v. The Secretary of State for India in 
Council (*) and Sub-Collector of Godavari v. Seragam Subbaroyadu 
(*). We may point out that what is awarded under clause 2 of sub- 

*F, A. No. 431 of 1922. 


a 1920] 18 A. L. J. R., 695. 
2) [1906] I. L. R., 30 Mad., 151. 
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section 2 of section 23 {6hot the value of trees but compensation for 
the taking away of trees.“This means that in addition to the present 
market value of the land and trees to be awarded by the Collector, he 
has to award ‘something for the potential value of the trees taken 
away. It is on this potential value that the 15 per cent. is not to be 
allowed. We have not got before us any figure which shows that 
anything has been awarded for the potential value of trees. We. 
understand that the figure that is awarded for the trees is the 
present market value of them. 


The next point urged is that the 15 per cent. compensation for a 
compulsory acquisition should not have been awarded for the wells. 
We take it that the wells go with the land and therefore the’ 
value of the wells should be added to the value of the land, as apart 
from the wells. In this view the 15 per cent. should be allowed for 
wells.as well. The Judge was therefore right in calculating the 15 
per cent. on the entire value of the three figures shown at page 6 of 
the printed record. 

Boys, J.—It appears to me that the unfounded contentions raised 
here for the Crown that the learned District Judge had allowed 
I5 per cent. twice over on-the wells and should not have allowed 
it at all on the trees have only been rendered possible by the way 
in which the account has been stated in the order of the learned 
District Judge. 

“Land” as defined in section 3 (a) of the Land Acquisition Act 
includes wells and trees, etc., and if one total market value is shown 
for it as provided for by section 33, first, £. ¢., “market value of land 
under sectjon 23, first, Act I, 1924,’ with separate items going 
to make the total, #. e., “land under section 20, Circular I-A-VIII’ ; 
“wells under section 24 ditto” ; “trees under section 98 ditto’, 
etc., no confusion can arise and much of the time of this Court 
would have been saved, for it would have been impossible to raise 
the contentions with which we have had to deal. 

“Damage”, if any, for taking trees under section 23, second, 
would similarly appear as an item altogether independent of the 
market value of the land and of the “value” of the trees as part of 
the market value of the land. 

BY THE CourT.—The result is that the appeal fails and is 
hereby dismissed with costs. 

Appeal dismissed 
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' MATA GHULAM SINGH (Plaintiff) 
i VEYSUS 
CHHATAR SINGH (Defendant) * 


Jurisdsction—Civil and Revenue Court—Agreement between plaintif, a 
tenant and defendant to cultivate jointly and to pay rent to the samindar 
in egual shares—Claim by plaintif for contribution—Cognisable by 
civil court. 

Where the plaintiff alleged that he was a tenant of a certain 
. plot from a zamindar on an annual rent, that according 
to an agreement between plaintiff and defendant, the latter 
cultivated the plot jointly with him agreeing to pay half the 
tent and that there was no privity of contract between the 
defendant and the zamindar and that the defendant having 
failed to pay his share of rent, a certain amount was due to the 
plaintiff, eld, that it was a case of contract cognizable by the 
civil court. 
FIRST APPEAL from an order of BABU TRILOKT NATH, Sub- 
ordinate Judge of Mirzapur. 


Surendro Nath Karma, tor the appellant. 
Uma Shankar Bajpai, for the-respondent. 
The judgment of the Court was delivered by 


WALSH, J.zThis is a first appeal from order. We will assume 
that an appeal lies, because if it does not, it is clearly one of those 
cases in which we ought to interfere in revision. The whole case 
has been misunderstood, and the points decided are purely 
academic without any issues of fact having been determined. [It is 
a curious claim in a way. The plaintiff says in the plaint that he 
became a tenant of a certain plot from Baldeo Singh and others, 
who were mortgagees, at an annual rent of Rs. 55. He then goes 
on to say that in consequence of an arrangement between himself 
and the defendant, the defendant cultivated the plot jointly with the 
plaintiff, and agreed to pay half the rent. The plaintiff’s pleader 
was misguided to describe the defendant as a sub-tenant, which 
possibly caused half the trouble. But, as a matter of fact, a little 
care would have shown that the description of sub-tenant applied 
to the joint arrangement between the plaintiff ard the defendant, 
and in no sense to the relationship between the defendant and the 
plaintiff. The rest of the plaint goes on in the ordinary way 
complaining that the defendant has not paid his share, and that 
the plaintiff has himself to discharge a certain amount of the 
liability, and after a sum of arithmetic the plaintiff claims Rs. 79 
odd together with Rs. 14-12-0 ‘interest, amounting in all to Rs. 94. 
The first court dismissed the suit on a prelfminary point of law 
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holding that the plaintiff in the plaint treated the defendant as his 
tenant. He certainly did. The plaintiff may have admitted that 
there was no privity of contract between Baldeo Singh and the 
defendant personally, and that admission will haye to be taken into 
account when the case is tried on the facts. But the Munsif was 
clearly wrong. The lower appellate -court also misunderstood the 
case. It says that the plaintiff had nô interest in the land except 
as tenant, which is probably right, and that if he joined the 
defendant, he must have joined him as sulbtenant and not asa 
co-tenant, because there was no privity between the defendant and 
the mortgagee, the zamindar. This is mere argument and not fact. 
The court’s business was to determine whether the plaintiffs 
allegations were correct and whether the facts were as the plaintiff 
stated them, or whether the whole story set up by the plaintiff 
was an invention. As the case stood throughout it was a case 
clearly cognizable by the civil court, being nothing more than an 
ordinary suit between two alleged partners, in which the plaintiff 
claimed a contribution from his co-partner, or as it may be put in an 
alternative form, damages for breach of contract. We have no 
alternative, holding that it isa case of contract cognizable by the 
civil court, but to reverse the order and to return the case through 
the lower appellate court to the Munsif with directions to hear the 
evidence and to try the case out on the merits. The costs of this 
appeal and of all proceedings up to the present moment will abide 
the result. 
, Case remanded. 


- 


MOHSHAM ALI KHAN alas ALI KHAN (Plaintif) 
Versus 
MULU (Defendant) .* 


Cıvıl Procedure Code, Order q1, rule 33— Power of appellate court to pass 
decree or order against non-appealing defendants — Common defence. 
ft is open to an appellate court to vary the decree appealed 
againsi, where there is a common defence even in favour of 
persons who have not appealed but were parties to the suit. 


Where the appellate court, proceeding upon a ground common 
to all the defendants, dismissed the suit of the plaintiff in its 
entirety and set aside the decree and judgment of the trial court 
held, that the decree passed by the trial court in his favor against 
any of the non-appealing. defendants ceased to be subsisting 

could not be enforced. ii 
Puran Mal y. Karan Singh, I'L. R., 20 All., 8 and Nizanrud- 
- din x. Astz-ud-din® I. L. R., 31 All, 521, referred to. 
* E. S, A. No. 222 of 1925 
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EXECUTION SECOND APPEAL froma decree of E. T. THURS- 
TON EsQ., District Judge of Budaun, confirming a decree of the 
Munsif of East Budaun. l 


M. A. Azis, for the appellant. ` 
Harnandan Prasad, for the respondent. . 
The judgment of the Cort was delivered by 


KANHAIYA LAL, J.—The only question for consideration in this 
appeal is, whether there is a decree capable of execution as against 
Mulu. It appears that there was an attempt at house-breaking 
committed at the house of Mulu in 1919. Two persons were named 
in the first report made by Mulu at the police station, one of whom 
was Mohsham Ali Khan, the present appellant.- Bhawani had 
accompanied Mulu when he had gone to the police station to make 
that report. Both the persons named in the report were originally 
convicted, but on appeal Mohsham Ali Khan was acquitted. 


The suit which has given rise to this appeal was then brought 
by Mohsham Ali Khan for damages for malicious prosecution. It 
was decreed by the trial court both against Mulu and Bhawani. Mulu 
did not appeal. Bhawani filed an appeal making Mohsham Ali 
Khan alone a party to it. Mulu subsequently appeared before the 
appellate court and asked that his name should be added as a co- 
appellant, alleging that he had paid Rs. 16 to Bhawani of a joint 
appeal and that Bhawani had fraudulently kept his name out. 
Bhawani, however, denied that he had been paid ány money. The 
application was therefore rejected. 


The appellate court then proceeded to hear the appeal and the 
conclusion at which it arrived was that Mohsham Ali Khan had 
failed to establish that he had been falsely named through enmity. 
It allowed the appeal accordingly, and dismissed the suit of Mohsham 
Ali Khan, and what is more significant, it set aside the judgment 


` and the decree of the trial court. 


An attempt is now being made by Mohsham Ali Khan to 
execute the decree which had been given to him by the trial court 
against Mulu. Both the courts below have refused to entertain his 
application because they found that there was no subsisting decree 
capable of execution against him. Order 41, rule 33 provides that 
an appellate court shall have power to make or pass such decree or 
order as the case may require, and this power may be exercised by 
it, nowithstanding that the appeal is as to a part only of the decree 
and may be exercised in favour of all or any of the respondents or 
parties, although such respondents or parties may not file any appeal 
or objections. Mulu was not q party to the appeal but he was a 
party to the original sutt which had given rise to that appeal. Both 
- he and Bhawani filed a joint and common defence. The ground upon 
which the appellate court proceeded to dismiss the suit was a 
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ground common to Bhawani and Mulu, namely, thal no sufficient case 
for damages had heen made out. Although Mulu was not a party 
to the appeal, the appellate court passed a decree which had the 
result of dismissing the suit in its entirety and setting aside the 
judgment and decree which the trial ccurt had passed ın the case 
It is open to an appellate court to vary the decree appealed against ° 
where there isa common defence even in favour of persons who 
have not appealed but were parties to the suit and that is what the 
appellate court scems to have done when it dismissed the suit and 
set aside the judgment and decree which the trial court had passed 
and from which one of the defendants, namely, Bhawani alone, had 
appealed. 

The learned counsel for the plaintiff has referred -to the decision 
in Puran Mal v. Karani Singh ('). That was a case decided 
under the old Code of Civil Procedure and all that was held: therein 
was that, unless the appellate court proceeded upon a ground 
common to all the defendants, a defendant who did not appeal was 
not entitled to the benefit of a decree framed in favour of the 
others. Even that case is not an authority for the proposition that 
where thé appellate court proceeds upon a ground common to all the 
defendants and dismisses the suit as against all, the decree passed 
by the trial court against any of the non-appealing defendants can 
be enforced. A reference has also been made to the décision in 
Nizam-ud-din y. Agtz-ud-din (*). But in that case the suit had 
been decreed against one of the defendants and dismissed against 


-the other. An appeal was filed by the defendant against whom 


the claim was decreed and it was held that since the plaintiff had 
not appealed, the appellate court could not convert the decree of 
dismissal in favour of the successful defendant into a decree impos- 
ing a liability upon him in an appeal filed by the unsuccessful 
defendant. ; 


The question is really one of interpretation to be placed on the , 
decree passed on appeal. The decree in question here specifically 
directed that the suit shall stand. dismissed and. that the decree and 
judgment of the trial court should be set aside. In the face of that 
direction, the view taken by the courts below ought to be upheld. 

We dismiss the appeal with costs. 


Appeal dismissed. 


1) I, L.&R., 20 AlL, 8. 
2) I.L R., 31 All, 521. 
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RAMAPAT SARAN AND ANOTHER (P/aintifts) pial 
VEvSus ° 1926 
HABIB, ULLAH KHAN AND ANOTHER (Defendants) .* March, 24 
Civil Procedure Code, Order TI, rule 2I— Previous order under rule II MUKERJI, J. 
requiring party lo answer interrogatories——A necessary condition, BOYS. J. 


An order under Order 11, rule 21 of the Civil Procedure Code 
can be passed only when there is a previous order under rule 11 
requiring a party to answer interrogatories. 
FIRST APPEAL from a decree of BABU C. DEB BANERJI, Sub- 
ordinate Judge of Gorakhpur. 


Sankar Saran, for the appellants. 


G. W. Dillon, A. P. Dube and Kailas Nath Kaiju, for the 
respondents. 


The judgment of the Court was delivered by 


MUKERJI, J.—This is an appeal against a decree of a Subordinate Mukerji, J 
Judge of Gorakhpur, dismissing the appellants’ suit under Order 11, 
rule 21 of the Civil Procedure Code. 


The facts briefly are these. The appellants sued to obtain a 

' declaration that a mortgage made by their father, the defendant 
No. 2 in the suit, in favour of the defendant No. 1 and the mort- 
gage decree, obtained by the defendant No. 1 against the father 
were not binding on the appellants and their property. The defend- 
ant No. r alone defended: the suit. Before he filed a written state- 
ment he obtained permission of the court to deliver interrogatories 
to the plaintiffs to answer certain questions. These interrogatories: 
were served by a peon of the court on the 28th of April, 1920. The 
report is that the guardian of the minor plaintiffs was a pardanashin 
lady, that one of the plaintiffs came out of the house and reported 
that his mother knew nothing about the case. The peon thereupon’ 
affixed the. notice on the outer door of the house. On the 11th of 
May, 1920 the defendant filed his written statement. Apparently 
he did not find himself handicapped for want of answers to the 
interrogatories which he had delivered. Issues were fixed in the 
case on the 29th of November, 1920 and a date was fixed for final 
hearing, some time early in 1921. After this, the case was never 
actually ripe for hearing. Applications were made for examination 
of witnesses by issue of commissions and these commissions, from 
time to time, came back unserved. A talk of compromise arose 
between the parties and the case was adjourned from time to time 
to get the compromise filed in court. Ultimately on the 29th of 
April, 1922, an application w4&s made on behalf of the defendant 
No. 1 to the effect that the plaintiffs had been called upon to answer 
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the interrogatories, that they did not answer them and, therefore, 
their plaint was liable to be struck off. This application i is printed 
at p. 11 of the record. The court was asked by this application to 
take action under Order 11, rule 21 of the Civil Procedure Code. 
The plaintiffs’ pleader, thereupon, asked for a week’s time and the 
court adjourned the case to the 6th of May, 1922 when answers to 
the interrogatories were actually filed in court, to the appellants. 


On this date, vtz., 6th of May, 1922, the court after hearing the 
parties passed an order dismissing the suit as already stated. 


The question before us is whether this order of the court below 
was justified. Without going into other aspects of the case, it is 
sufficient to say that there was, as a matter of fact, no order as 
contemplated by Order 11, rule 21 of the Civil Procedure Code. An 
order under that rule can be passed only when there is a previous 
order under rule 11, requiring a party to answer interrogatories. 
There are two stages in which the application proceeds. The first 
is indicated in rule 1. Under that rule a party simply delivers 
certain interrogatories to be answered by the other party. The 
other party may or may not comply with the request. When the 
party to be questioned fails to answer the interrogatories, the party 
interrogating has a right to come before the court and to obtain an 
order under rule 14 for an answer. It is then that the court decides 
whether the party interrogated must answer or not. The party 
interrogated can show cause against his answering the interrogatories 
either all of them or some of them. It is when the court has ordered 
certain interrogatories to be answered and there is a failure that the 
question arises whether the failure should be punished and the order 
enforced by the provision of rule 21. From the facts above it is 
clear that no order having been passed in this case under Order 11, 
rule rr of the Civil Procedure Code, the court was not in a position 
to dismiss the suit on the ground of the plaintiffs being in contempt. 

The result 1s that the appeal succeeds and the decree of the 
court below must be set aside. As regards costs, we think that the 
question arose out of an interlocutory order and the costs must abide 
the result. 

Appeal allowed. 
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BABUNA KOER AND ANOTHER (Plaintiffs) ales 

Versus i 1920 
BECHCHU TEWARI AND OTHERS (Defendants) * March, 26 
Agra Tenancy Act (2 of roo), section 169, read with Sch. IV and sechon KANHAIYA 
70—Proustons of — Wrongful ejectment of a tenant— Connivance or LAL, J 


authorisation on the part of, semindar—Presumption, when docs not al ca 
arise—Sutt for recovery of possession filed in Civil Court—Jurisdiction, i 
question of—Ciul Procedure Code, Order 1, Rules 3 and ro (2)— 
Applicability of. 

Where in a suit for recovery of possession of a holding filed in 
the Civil Court, it was found that the defendant had wongfully 
ejected the plaintiff and had been himself in possession for a 
long period, Ae/d, that the suit was entertainable by the civil 
court and that it could not be presumed that the plaintiff’s dis- 
possession was with the connivance or under thé authouity of the 
zemindar. Even if the defendant had removed the plaintiff under 
the authority of the zemindar, a suit against the defendant alone 
lay in the civil court. 

Mere connivance does not amount to authorisation. 

Rules of procedure cannot override rules prescribing juris- 
diction. 

SECOND APPEAL from a decree of H. BEATTY Esq., District 
Judge of Ghazipur, reversing adecree of PANDIT GANGADHAR 
PANT, Munsiff. 
Uma Shankar Bajpai, for the appellants. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal arises out of a suit brought 4s/wortk, J. 
by the plaintiff-appellants for recovery of possession of a certain 
holding. The plaintiffs are the widow and mother of one Ram 
Lakhan Tewari the original tenant of the holding. Their case is 
that Ram Lakhan Tewari died 25 years ago, and that they inhcrit- 
ed his right of occupation and have bcen in possession since then 
until recently when the defendants who are distant cousins. of Ram 
Lakhan Tewari have dispossessed them. The first court decreed 
the suit. On appeal the District Judge of Ghazipur allowed the 
appeal and dismissed the suit on the ground that a civil court had 
no jurisdiction. He held that the‘fact of the plaintiffs having been 
out of possession for two years gave rise to a presumption that 
their dispossession and the possession by the defendants must be 
with the connivance of the zamfndar. He, therefore, held in effect 
the suit was one by a tenant to recover possession from the zamin- 
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dar, and as such was maintainable only in a revenue court under the 
provisions of section 79 and section 167 of the Tenancy Act. 


We are of the opinion that the lower appellate court was wrong. 
No suit would lie against the ʻ'landholder unless he authorised the 
defendant to eject the plaintiff. Mere connivance does not amount 
to authorisation. The fact that the defendant had been in possession 
for a long perind of time affords no inference of such connivance, 
much less of such authorisation. Nor again would a finding that 
the landhólder had authorised the defendant to dispossess the plaint- 
iff, and was therefore himself liable to be sued by the plaintiff 
under section 79 of the Agra Tenancy Act (U. P. Act 2 of 1901) 
prevent the civil court having jurisdiction in a suit against the 
defendant alone. Section 169, read with the fourth schedule and 
section 79 of the Tenancy Act, only debars a civil court from 
entertaining a suit by a tenant for wrongful ejectment, when that 
suit is against his landholder. Even where in the plaint ıt is alleged 
that the defendant has ejected the „plaintiff under the authorisation, _ 
and acting on behalf, of the Jandholder, this will not remove the suit — 
out of the jurisdiction of the civil court. For it is no answer to an 
allegation of tort that the defendant has acted under the authority 
of a third person. Whether a landholder can be joined with another 
person as defendant in such a suit for wrongful ejectment brought 
in the civil court, or whether a third party can be joined with the 
defendant landholder in a suit brought in the revenue court, is a’ 
question not altogether free from difficulty. At first sight it would 
appear that this is permitted, to the plaintiff or the court, by Order 
i, Rules 3 and 10 (2) of the Civil Procedure Code, which rules are 
made applicable to suits under the Tenancy Act by section 193 of 
the latter Act. But we are of the opinion that rules of procedure 
cannot override rules prescribing jurisdiction. A civil court cannot 
entertain a suit against a landholder brought by his tenant nor can 
a revenue court entertain a suit against a.person other than the 
landholder, and it makes no difference that such landholder or other 
person is only made a co-defendant (either originally or later on). 
There may be inconveniences attaching to this conclusion but if so 
they should be remedied by action on the part of the legislature, if 
possible. It may be that these possible inconveniences are inherent 
in a system of special jurisdiction. 

For the reasons given we disagree with the finding of the lower 
appellate court that this suit was not entertainable by the first court, 
and setting aside the decree of the lower appellate court we restorc 
the decree of the first court and award costs throughout> to the 
appellant including costs in this court | 

Appeal allowed. 
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ABDUL RAHMAN KHAN AND ANOTHER (Defendants) cal 
VENSUS l 1926 
MUFASSAL BANK LTD., GORAKHPUR March, 24 
AND OTHERS (Plaintiffs) * KANHAIYA 
LAL, Je» 


Corporation—Managing Diretor, powers of, presumption as to—General ASHWORTH, 
power-of-attorney executed by corporation in favour of, authorising him , 
to make transfers and execute deeds of conveyance in respect of trans 
actions sanctioned by the Board—Assignment— Ratsfication—Transferee 
acting in good fatth—When protected. 


Where a general power-of-attorney was executed in favour of 
the Managing Director appointed by a corporation authorising 
him to make transfers and to execute deeds of conveyance in 
respect of any transaclion sanctioned by the Board, and the 
Managing Director transferred the mortgagee rights held by the 
corporation for consideration to a creditor, and the transfer 
was subsequently ratified, /e/d7, that inasmuch a there was 
nothing. to show that the transferee was , aware that the 
Managing Director had donc nothing to obtain the necessary 
sanction, he was sufficiently protected in claiming the rights 
which the deed of conveyance transfered lo him. 


Per KANHAIYA LAL, J.—Where the articles of association 
eenerally give the Manager certain powers of conducting the 
business and he does certain acts in exercise of those powc's, 
any person dealing with him may presume that he had power to 
deal with him and that he had taken the 1equisite steps to autho- 
rise him to enter into that particular transaction. 


Per ASHWORTH, J.—Where the articles of association provide 
that a manager may be appointed and may be given the ordinary 
poweis of a manager, and a person is allowed to act as manager 
and exercises these ordinary powers, it is reasonable to infer 
that he was given them, but it was doubtful if it would be per- 
missible to infer from the fact of a manager making a transiet 
that that transfer has received the previous sanction of the direc- 
tors which the articles of association declare to be necessary. 
Before any reliance could be placed onthe general power-of- 
attorney it would be necessary to show from the articles of 
association or the memorandum of association that the directors 
could give such a general power-ol-attorney. 


SECOND APPEAL from a decree of E. L. NORTON ESQ., District 
Judge of Gorakhpur, reversing a decree of BABU C. DEB BANERJI, 
Subordinate Judge. 


[gbal Ahmad, for the appéllants. 
G. Agarwala and N. Upadhiya, for the*respondents. 
* S, A. No. 1003 of 1922. 
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` The following judgments were delivered :— 


KANHAIYA LAL, J.—This appeal arises out of a suit brought 
by the plaintiff-respondent for .the recovery of money due on a 
mortgage effected by Musammat Ulfat Bibi and Abdul Rahman 
Khan in favour of the Kayastha Trading and Banking Corporation 
Limited, Gorakhpur on the 6th of March, 1908 


The Managing Director of the Corporation was one B. Ram 
Gharib Lal who on the 14th of March, 1919 transferred the mort- 
gagee rights held by the Corporation for consideration to Mazhar 
Husain Khan. Mazhar Husain Khan subsequently transferred the 
same for consideration to the plaintiff. 


The main question for consideration in the case was whether 
B. Ram Gharib Lal, the Managing Director of the Kayastha Trading 
and Banking Corporation Limited, had a right to transfer the said 
mortgage bond to Mazhar Husain, and was the plaintiff asa trans- 
feree from Mazhar Husain entitled to sue for the recovery of the 
mortgage money. 

It appears that at or about the time when the transfer was 
effected by the said Managing Director, the Kayastha Trading and 
Banking Corporation Limited was in an unsatisfactory financial 
position and the creditors of the Corporation were pressing it for 
the payment of their monies. B. Ram Gharib Lal, the Managing 
Director of the Corporation, thereupon assigned various outstand- 
ings due to the Corporation. to sorne of the creditors in lieu of the 
monies due to them by the Corporation, and these transfers or at 
least some of them are said to have been subsequently ratified either 
by the Corporation or in certain instances by the Official Liquidator 
who was subsequently appointed by this Court. 


Neither party produced the Articles of Association of the Cor- 
poration in this case, though time was taken for their production 


` by the mortgagors or their representatives-in-interest. The trial 


court found that the Managing Director had no authority to make 
the transfer, but the lower appellate court held that the Kayastha 
Trading and Banking Corporation Limited never seriously supported 
the objection that their Manager and Secretary was not entitled 
fo transfer the deed, and that in view of section 114 0f the Indian 
Evidence Act it should be presumed that he was duly empowered 
todo the same. It is admitted that after the institution of the 
present suit, to which the Kayastha Trading and Banking Corpora- 
tion was made a party as a fro forma defendant, a suit was filed by 
the Kayastha Trading and Banking Corporation Limited itself for 
the recovery of the money due on their mortgage, but by virtue of 
a compromise subsequently entered into between the Kayastha Trad- 
ing and Banking Corpogatioh Limited and the present plaintiff that 
suit was withdrawn on the 20th of August, 1921. Before that the 
name of the Kayastha Trading and Banking Corporation Limited 
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had already been removed from the present suit, which was allowed 
to proceed. 


The question of the validity of the transfer made by B. Ram 
Gharib Lal as the Managing Director of the Corporation has been 
the subject of consideration in several cases, one of which (Execu- 
tion Second Appeal No. 1783 of 1923) was decided by this Court on 
the 23rd of July, 1924. Itwas held in that case after an examina- 
tion of the Articles of Association of the Corporation that although 
the act of the Managing Director in conveying debts or decrees due 
to the Corporation without the sanction of the Board of Directors 
was irregular, the fact that a general power-of-attorney was executed 
by the Corporation in favour of B. Ram Gharib Lal on the 19th of 
August, 1916 authorising him to sign and endorse on behalf of the 
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Company deeds, bonds and conveyances and to transfer decrees, - 


negotiable instruments and other documents, the transfer, assign- 
ment and endorsement whereof was sanctioned by the Board of 
Directors or by any of the Directors authorised in that behalf by the 
said Board, gave sufficient protection to persons who on the faith of 
that authority had entered into dealings with him in good faith 
without further inquiring whether the Manager had obtained from 
the Board of Directors the requisite authority to enter into the 
transactions in question. A reference was made in that case to 
certain authorities which laid down that though all persons dealing 
with a Company were bound to ascertain the limitations imposed by 
the Articles of Association, there was no obligation cast upon them 
that the Directors had acted exactly in accordance with the manner 
prescribed by those regulations and that any persons dealing dona fide 
with a Director, who had the apparent authority to enter into the 
transaction, was entitled to assume that the Director had all such 


powers as he purported to exercise, if they were the powers which - 


according to the circumstances of the Company he was entitled to 
have. As pointed out by Lindley, a distinction is drawn between 
cases where the Directors have no power to do at all and those in 
which they have power to do, provided certain conditions are complied 
with ; or, in other words, between acts which, as regards the Com- 
pany, are altogether #dtra vires and those which are intra vires but 
irregular; and whilst it is held that Companies are not bound by 
acts of the former class, it is held that they may be bound by acts 
of the latter class in favour of all persons dealing with the Directors 
bona fide and without notice of the irregularities of which they may 
be guilty (Lindley on Companies Acts, Vol. I, 6th edition, page 213). 


Indeed outsiders are expected to know what LORD HATHERLEY “ 


called the “external position of the Company ”, but are not bound 
to know its “indoor management ”’. 


The articles of association “in the present case, as quoted in the 
decision already referred to, provided that there shall be a manager 


of the company, whose duty shall be to conduct the whole business ~ 
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for the company and to perform all such works and services as may 
be necessary to carry on the said company or its branches and such 
as are usually performed by the manager of a Banking company. 
Babu Ram Gharib Lal was adthittedly appomted by the Company 
as its manage: or Managing Director and a general power-of- 
attorney was executed by the Corporation in his favour authorising 
‘him to make transfers or to execute adeed of conveyance in jalan 


Goraxspurx of any transaction sanctioned by the Board. Where the articles of ; 
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association generally give the manager certain powers of conducting | 
the business and he does certain acts in exercise of those powers, 

any person dealing with him may presume that he had power to deal 
with him and that he had taken the requisite steps to authorise him 


- to enter into that particular transaction. There is nothing to shdw 


that the transferee was aware that the Managing Director had donc 
nothing to obtain the” requisite sanction for the transaction in 
question. Acting on the power-of-attorney he accepted the transfer 
from the Managing Director, and as his good faith has not been 
impugned, he is sufficiently protected in claiming the rights which 
the deed of conveyance transferred to him. 

The conveyance appears, moreover, to have been ratified in the 
present instance by the Corporation itself, which had filed a suit for 
the recovery of the money due on this mortgage and subsequent- 


“ly withdrawn it under the compromise entered into between it and 


the present plaintiff. The circumstances attending the compromise 
and the withdrawal of that suit fairly indicate that the Corporation 
has ratified the act of its Managing Director, and that ratification 
must be deemed to take effect from the date of the transfer. The 
appeal is, therefore, dismissed with costs. 

ASHWORTH, J.—In this case the Mufassul Bank sued ona mort- 
gage executed by the defendant-appellant in favour of the Kayastha 
Trading and Banking Corporation Limited, Gorakhpur Their case 


. -was that this Corporation had transferred the mortgage bond to one 


Mazhar Husain and that he in turn had transferred it to the 
Mufassil Bank, Limited, Gorakhpur. In paragraph 9 of his 
written statement the appellant-mortgagor denied that the transfer 
by which the Kayastha Trading and Banking Corporation, Limited 
purported to transfer the bond to Mazhar Husain was valid. 
Apparently he relied on some provision contained in the articles of 
association to“prove that a transfer by the manager was only valid 


‘in certain circumstances and was not valid in this particular case. 
_ The sale-deed, as it is called, by the Kayastha Trading and „Banking 


Corporation was admittedly signed by the then Manager. Time 
was given to the defendant-appellant to produce the articles of 
association of the Kayastha” Trading and Banking Corporation, 
Limited to support his contention, and Jt appears that he failed to 
produce them. 


“The first court came to the conclusion that the transfer by the 


f 
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Kayastha Trading and Banking, Corporation to Mazhar Husain 
must be subject to some defect because of what it termed the 
suspicious conduct of the Kayastha Trading and Banking Corpora- 
tion, Limited and the Mufassil Bank,. Gorakhpur in the course of the 
present litigation. In appeal the District Judge held that there 
was a presumption that a manager would have full power to 
transfer any security of the Company of which he was the manager, 
and that this presumption had not been rebutted by any evidence 
‘produced by the defendant-appellant. Neither court considered 
the. question of ratification. 


My learned brother relies upon a power-of-attorney which was 
executed by the Directors of the Kayastha Trading and Banking 
Corporation in favour of their manager giving him general power 
to transfer securities to creditors of the Corporation, and refers to 
‘certain authorities to show that it is not necessary to prove that 
all formalities requisite for giving a manage: powers have been 
fulfilled. I consider that none of these authorities are relevant to 
this case The decisions referred” to show that when the articles 
of association declare that a manager or a Managing Director may 
be given generally certain powers anda certain person exercises 
those powers there is a presumption that he was given those 
powers, and it is not necessary to produce the resolutions or minutes 
of the company to show that he was given them. These decisions 
are based on the principle that a principal is bound by the acts of 
an agent within the apparent scope of his authority. The apparent 
scope is to be found in the articles of association, and a third party 
ig not required to acquaint himself with what has been termed the 
indoor management. None of these authorities are applicable to 
a case like this where no “articles of association have been put in 
evidence. As to the general powe1-of-attorney relied upon, in my 
opinion it would be necessary to show from the articles of associa- 
tion or the memorandum of association that the Directors could 
give such a general power-of-attorney before any reliance can be 
placed on it. There is no presumption that the Directors had such 
power arising from the mere fact of their exercising it. Reference 
has been made by my learned brother to a previous decision of a 
Bench of this Court in respect of the Kayastha Corporation from 
which I gather that it was held that a resolution by the Directors 
sanctioning a particular transfer might be inferred from the facts that 
the transfer had been signed by the manager, and that the articles 
of association allowed him to sign it if there was a resolution 
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to this effect by the Directors. Reliance is placed on a passage in ~ 


Buckley on the Companies Acts, page 644. This passage is as 
follows :— 


e 
“ Persons dealing with a Managing Director mtist look to the 
articles to see whether he could have the power which he pur- 


ports to exercise. If he could, that is enough for persons dealing’ 
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.with him dona fide, even if no power todo the act has in fact 
. ‘been given to him.” ` 

.- This passage is based on the decision in Big gerstaff v. Rowatt's 
Wharf C). In that case, how&ver, what was held was this. The 
articles of association authorised the Directors generally to give to 
the Managing Directors certain powers. The Managing Directors 
had exercised these powers and it was held that it must be presumed 
that these. powers had been given to him by the Directors as 
permitted by the articles of association. I doubt this decision 
being authoritys for the. view that where articles of «association 
require the previous sanction by the Directors of a transfer, the 
previous sanction can be inferred from the mere fact that a manager 
has signed “the deed of transfer. Where the articles of association 
provide that a manager may be appointed and may be given the 
ordinary powers of a manager, anda person is allowed to act as 
manager and exercises these ordinary powers, it is reasonable to 
infer that he was given them. I doubt it being permissible to infer 
from the fact of a manager makitig a transfer that that transfer has 
received the previous sanction of the Directors which the articles 
of association declare to be necessary. In the one case the matter 
to be inferred is a ‘mere formality ; in the other itis an essential 
step (indicated as such by the articles of association) for the validity 

of the transfer. 


At the same time I concur in the dismissal of this appeal. I 
concur with my learned brother that there is sufficient evidence on 
which to find that the Kayastha Trading and Banking Corporation 
Limited during the hearing of the suit out of which this appeal 
arises did ratify the act of their manager in making the transfer 
to Mazhar Husain. It is proved when the Muffassil Bank Limited, 


- Gorakhpur brought the present suit it made the Kayastha Trading 


and Banking Corporation a party. The Kayastha Trading and 
Banking Corporation denied the validity of the transfer by itself 
through its manager to Mazhar Husain. The plaintiff thereupon 
exempted the Kayastha Trading and Banking Corporation from 
being a defendant. "That Corporation then brought a suit itself 
against the manager. It came toan agreement with the Kayastha 
Trading and Banking Corporation and withdrew the suit. It made 
no objection thereafter to the suit by the Mufassil Bank against the 
appellant nor did it ask to be made a party on ïts own initiative. 
These facts along with the oral evidence show sufficiently that the 
Kayastha Trading and Banking Corporation had agreed not to sue 


` on the bond itself and to allow the Mufassil Bank to stie on it.-’ 


This must mean that it recognised the transfer in favour of Mazhar 
Husain. 


For another reason also I consider that the appeal should be 
dismissed. In the corse of the hearing of the suit the appellant 
(1) [1896] 2 Ch., 93, 102. : 
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j : 
took on himself the burden of: proving that the transfer. by, the 


Kayastha Trading and Banking Corporation to Mazhar Husain was’ 
In paragraph 9 of his written statement he pleads its. 


invalid. 
invalidity and does not merely put:'the plaintiff to proof of its 
validity. He got time. from the court to produce the articles of 
association and memorandum of association of the Kayastha Trading 
and Banking Corporation. In my, opinion the burden of proof 
should originally, have been laid on the plaintiff, the Mufassil Bank, 
and the lower appellate court was wrong in thinking otherwise, but 
when a party by its pleadings and conduct volunteers to bear the 
burden of proving a particular thing, it cannot afterwards turn round 
and. say that the burden was on the other party, especially when, as 
in this case, his action in promising to produce certain ` documents 
must have had the effect of preventing the party on whom the 
burden would really have been placed to produce from producing 
these documents. 


For the above reasons I concur in the 

passed 
By THE CoURT.—The appeal is dismissed with costs. 
Appeal dismissed. 


MAHBUB ALI KHAN (Plaintiff) 
VETSUS 
CHIDDAN AND ANOTHER (Defendants) * 


Landlord and tenani—Land granted for planting a grove—-Small portion 
subsequently brought under cultivation—Suit for efjectment not maintainable. 
i Where the contract upon which the defendants had been ad- 
mitted to possession of certain plots, by the zemindar, was that 
they would use them for the purpose of groves but eventually 
small portions of these plots had been brought under cultivation, 
held, that inasmuch as the plots had not ceased to retain their 
-character as groves, the defendants were not liable to ejectment. 
Everybody who cultivates land does not thereby become a 
tenant. : 
Unless an agreement to the contrary is proved, a portion of the 
land held under one engagement cannot be taken away as long 
as the remaining land cannot be taken away. Jwala Singh ~. 
Saheb Din,g O. C, 109 and Har Sahai v. Dhanpal Singh, 32 In. 
Cas., 368, followed. 
~ APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. JUSTICE MUKERYJT, reversing a decree of H. N. WRIGHT 
ESQ., District- Judge of Bareilly who confirmed a decree of BABU 
AMBAI PRASAD, Assistant Collector, first clas8 of Aonla,’ 
+I. P. A. No. 37 of 1935 


order proposed to be- 
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i . ` 

C viL The judgment under appeal of MUKERJI, J. was as follows :— 
1926 ` The plaintiff-respondent brought the súit, out of which this 
ae - appeal has arisen, for the ejectment of the defendants on 
MA BBUR ihe allegation that they’ were non-occupancy tenańts of 


AL! KHAN two plots of land, viz. plots Nos. 977 and 1007, paying 


CHIDDAN an annual rent of Rs. 4 and thag they weye liable to ejectment- 
at any moment. Subsequently, the plaint was amended and the 
plots in suit were described as being portions of the’ plots men- 
tioned above and bearing the sub-number of 2: that is to say 
by amendment, the plots were described as 977 and 1007-2. This 

amendment has some significance and will be considered later on. 
The defence was that the plots in surt were groves and the 
- suit was not cognisable by the revenue court. There is a further 


. plea that at any rate the defendants had held these plots for 
more than 12 years and had become occupancy tenants of the 
same, i 


The court of first instance found that the plots ın suit were 
portions of bigger plols which were grove lands belonging to the 
ancestors of the defendants. But the Court was of opinion that 
there was no bar to the defendants’ ejectment from such portions 
of the giove lands as had come under cultivation, As to the 
question of occupancy rights, the learned Assistant Collector 
found that the defendants had not so far paid any rent and that 
therefore no right of occupancy had accrued in their favour. 

In appeal by the defendants, the learned District Judge up- 
held the cowt of first instance. In its opinion a pattial 
ejectment from grove land was permissible. The learned Judge 
did not discuss the question of accrual of occupancy rights. 

In this Court it has been contended that both the Courts 
below werc wiong in ordering the ejectment of the defendants 
from what was really a portion of the grove lands. The question 
of occupancy rights was also raised in this Court. 


It appears to me that on the finding of the Courts below that 
the plots in suit are portions of groves, the plaintiff’s suit must 
fail. On behalf of the respondents the finding of the lower 
courts had not been disputed. The. whole matter is made clear 
by the statement -filed by the patwari which was filed by the 
plaintiff with his plaint and which has been marked as exhibit 
A by the court of first instance. This statement clearly shows’ 
that plot No. 977 has an area of two bighas and was described 
at the last settlement of 130% F asa“ grove” no portion of which" 
was under cultivation. The same statement shows that in the 
noo settlement year of 130g F the plot No. rooy had an area of t bigha 
and 1 biswa and that no portion of it was under cultivation. It is 
abundantly clear, therefore, that the Courts below were right in 
their conclusion that the lands in suit are portions‘of what were 
-groves at the settlement. It is also clear that 35 biswas out of two 
bighas area and g biswas out ôf 1 bigha and 1 biswa area have 
been brought ufder cultivation and that the formér plot was 
under cultivation “for 13 years and the latter for ro years, when 
the suit was brought. ; = f 


` - 


+» 
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It appears to me that it must be taken, in the absence of any CIVIL 
evidence to the contrary, that the whole of the land on which 
the grove stood was held og one particular engagement. Unless pices 
an agreement to the contrary is proved, a portion of the land MAHBUB 
held under one engagement cannot be taken away so long asthe AM Sepa 
remaining land cannot be taken away. Itis entuely a question Cyyppan 
of contract. This view was also taken in Jwala Singh ~v. ; 
Saheb Din Singh (q Oudh Cases, 109) decided by MR. CHAMIER 
(now SIR EDWARD CHAMIER) and Har Sahai v. Dhanpal 
Singh (32 Ind. Cas., 368) decided by MR. KANHAIYA LAL 
(now MR. JUSTICE KANHAIYA LAL). 


The finding of the court of first instance that no’ rent has 
so far been paid and the note of the patwari that the lands were 
held without any settlement as to rent clearly show that the res- 
pondents never agreed to pay any rent for the lands in suit. It 
cannot, therefore, be said, nor is there any finding to that effect, 
that by mutual agreement the Jands in suit had ceased to be a part 
of the grove land. Under the circumstances the plaintiff’s suit 
must fail entirely. 


On the question of accrual of occupancy rights, it can only 

. arise with respect to one of the plots, vis., plot No. 1007/2. 

Everybody who cultivates land does not thereby become a tenant. 

The word “tenant” is defined in section 4, clause 5 of the N.- 
W. P. Tenancy Act roor as follows :— 

‘The person by whom, rent is, or but for a contract, express 
or implied, would be payable”, 

The defendants therefore could not be tenants of the plot No. ~ 
977/2 so long as it cannot be established that either lhey have 
been paying arent or that they would be bound to pay a rent 
except for acontract. The finding of fact is that the whole of the 
plot No. 977 was held under one engagement, viz., as grove land, and 
without any agreement to pay any rent. In the circumstances, I do 
not think that the defendants can claim a right of occupancy in plot 
No. 977/2. This however ts entirely a matter of academic interest, 
having regard to the fact that the plaintifs sutt must fail on 
the first ground. 


f The result is that the appeal succeeds and the plaintiff’s suit 
è 's hereby dismissed with costs throughout. - sg 

The plaintiff appealed. 

M. U. S. Jung (for S. B. Jauhari), for the appelant. 

S. C. Das, for the respondent. 

The judgment of the Court was delivered by 

LINDSAY, J.—In our opinion the judgment of the learned Judge Zirdsay, 7. 
of this Court is quite correct. The landlord brought the suit in 
Revenue Court to eject the defgndants from two plots Nos. 977 and 
1007. It is quite clear that at the settlementof 1305 Fasli (corres- . 
ponding to 1898) both these plots were recorded as groves; that is 
to say the defendants were holding them on grove tenure. It now 
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appears that portions of both plots have been brought under cultiva- 
tion and indeed the defendants’ admittted m the second paragraph 
of their written statement that portions of these two plots had been 
under cultivation for over 12 years and on the basis of this state- 
ment, they put forward another plea, namely, that they were not 


diable to be ejected on the ground thatethey had acquired occupancy 


rights. 


That plea has been found by all the courts not to be a valid plea 
on the strength of which the defendants could resist ejectment. 
But it has been held by the learned Judge of this Court rightly 
that under the law the plaintiff is not entitled to ejectment from 
plots 977 and 1007 so long as those plots retain tne character of 
groves. The learned Judge of this Court-hoids that the mere 
bringing under cultivation portions of each of these plots does not 
result in the lands losing their character as groves. As pointed 
out, the contract, upon which the defendants were admitted to pos- 
session of these plots, was that they were entitled to use them for 
the purpose of groves, and therefore as long as these plots retain 
the character of groves, the defendants are not liable to ejectment. 
It is not correct to say that because small portions of the plots have 
been brought under cultivation, the lands have ceased to retain 
their character as groves. Weagree with the judgment of the 
learned Judge of this Court, and dismiss this appeal with costs. 


Appeal dismissed. 


N 


RAM SUGHAR RAI AND ANOTHER (Plaintiffs) 
VETSUS 
DHARAM RAJ SINGH AND OTHERS (Defendants) .* 


Preemption Act IT of 1922), sections 2 and 18—Two rival suits for fre- 
emption——Pre-emptors impleaded in each other's sut— Two independent 
decrees—Appeal against one—Other decree ignored—Effect of, on atpel- 
lant s claim— Limitation Act, section 5— Question of extending time for 
fling second appeal, when premature. 


In two rival suits lor pre-emption of transfers made before 
the passing of the Agra Pie-emption Act, in which the rival pre- 
emptors had been impleaded, the first court framed two different 
and independent decrees dismissing the appellant’s suit but 
decreeing-that of the respondent The appellant appealed from 
the decree passed against him but filed no appeal from the decree 
passed in respondent's favour nor did he file a certified copy of 
the judgment or the decree in the othe: case. The appellant, 
however, stated that under scctjon 18 of the Pre-emption Act (1I 
of 1922), he was entitled to prefer a single appeal, and that if 
it was necessary to file two appeals, he might be given time 
under section 5 of the Limitation Act to file a second appeal, 

_ *S, A. No. 296 of 1925. : 


A 
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FHleld, hat section 18 was not retrospective and that the failure of CIVIL 
the appellant to appeal from the decree passed in favour of the nee 
respondent was a bar to his claim being decreed. e/d, further, 
that the passing of two decrees by a Trial Court in contravention RAM 
of the provisions of section 18 of the Pre-emption Act would be pee RAl 
a mere irregularity, and the decrees passed are not nullities and us nan 
operate unless set aside off appeal. Held, further, that the question pay SINGH 
of extending time under section 5 of the Limitation Act was prce- 
mature because parties are not entitled to invite the court to 
decide the question of limitation before they actually file an 
appeal. 
SECOND APPEAL from a decree of SYED IFTIKHAR HUSAIN, 
Additional Subordinate Judge of Ballia, modifying a decree of BABU 
MUNINDRA NATH BANERJI, Munsif of Rasra. 


A. P. Pandey, for the appellants. 
M. L. Agarwala, for the respondents. 
~ The judgment of the Court was delivered by 


SULAIMAN, J.—This 18 a cross- objection in S. A. No. 296 of Stutlatman, J. 
1925. The appeal has been dismissed by us on the merits. 


It appears that two rival suits for pre-emption were instituted 
and the rival pre-emptors were impleaded in each other’s suit. The 
appellants’ suit was dismissed on certain grounds by the first court, 
but the respondents’ suit was decreed. It is noteworthy that the 
first court framed two different and independent decrees disposing 
of the two suits separately. In either decree there was no reference 
to the disposal of the other suit. The appellants preferred an 
appeal from the decree dismissing their- suit, but filed no appeal 
from the decree decreeing the respondents’ suit. They, however, in 
their memorandum of appeal before the District Judge stated that 
under section 18 of the new Preemption Act (No. II of 1922), they 
were entitled to prefer a single appeal against both the decrees, and 
added that if in the opinion of the court it was necessary to file two 
appeals, the appellants might be given time under section 5 of the 
Limitation Act to file a second appeal. They filed no certified 
copies of the judgment and the decree in that other case. 


The learned Subordinate Judge has held that the omission: of the 
appellants to file an appeal from the decree allowing the respondents’ 
claim was no bar. His opinion is that the provisions of section 18 
of the Act lay down rules of procedure and must govern the appeal, 
because in his view section 2 does not govern section 18, inasmuch 
as that section is confined to rights, privileges, obligations or liabilities 
acquired, accrued or incurred in respect of any transfer made before 
the commencement of this Act,and that that expression does not 
apply to mere rules of procedureeas distinct from substantive rights. 
We are of opinion that the cross-objections must be allowed. In the j 
first place, if the view of the learned Judge is to prevail, the result 
would be, that although the transfer in question was made prior to 
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the coming into effect of the new Act, some of the provisions of the 
Act would be applicable, though others would not be. The whole 
of the provisions in Chapter III headed as procedure would have to 
be held to be applicable, and” so would be other provisions which 
contain rules of procedure and not substantive law. If this view 
were to be accepted, section 25, subsclause 2 would become wholly 
superfluous. Under that section, the cutting down of the period of 
limitation is to come into effect in spite of any provisions of the Act 
to the contrary If section 2 of the Act was inapplicable to rules of 
procedure, section 25, sub-clause 1 would have been applicable 
automatically, and, there would have been no necessity to say so 
expressly in sub-clause 2. Furthermore, we think that the expres- 
sion used in section 2, vis., any right, privilege, obligation or liability 
acquired, accrued or incurred in respect of any transfer made before 
the commencement of this Act, isa very wide one indeed. The . 
respondents having obtained a decree by the first court in respect 
of a transfer which had taken place before the coming into effect of 
the new Act, had certainly acquired a right as well as a privilege. 
That right acquired under the decree could not be destroyed by any 
other provisions of this Act. 


Even if one were not to hold this view, it is obvious that in this 
present case the respondents must succeed. Assuming for the sake 
of argument that the provisions of the Act embodying rules of 
procedure are applicable even to the transfers prior to the coming 
into effect of this Act, and that therefore section 18 was applicable, 
it is obvious that a non-compliance with the provisions of section 18 
would bea mere irregularity, and would in no sense amount toa 
want of jurisdiction. All that can be said is that the court of first 
instance was bound to consolidate the two suits and pass a single 
decree determining the extent and the terms under which each 
party is entitled to preemption. The first court, however, did not 
comply with this provision of the law and did not frame a single 
decree determining the rights of the parties under one decree. The 
appellants, therefore, had a decree against them passed by a com- 
petent court having jurisdiction to pass sucha decree. Though 
that decree was irregular and illegal, masmuch as it did not comply 
with the provisions of section 18, that fact alone would not entitle 
the appellants to ignore the decree and treat it as a nullity, or 
resist its execution. We may further point out that the last sentence 
in section 18 laying down that it shall not be necessary by any 
party from such a decree to file more than one appeal, can only 
apply where such decree has been passed In the present case no 
single decree contemplated by section 18 has been passed. The 
appellants, therefore, cannot resist the cross-objection. 


‘Having regard to these circumstances, we are of opinion that 
the failure of the appellants to appeal from the decree passed in 
favour of the respondents is a bar to their claim being decreed. We 
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cannot allow two contradictory decrees to remain in force which will CIVIL 

create confusion in the court below. 1926 
As regards the prayer made to the lower appellate court to ane 

coat z RAM 

grant permission to the appellants to file another appeal the appli- SUGHAR RAI 

cation was obviously premature. The question of extending time v. 

under section 5 of the Limitation Act arises when a memorandum ea 


of appeal accompanied by certified copies of the decree and the 
judgment are filed. Parties are not entitled to invite the Court to Swlarmun, J. 
decide the question of limitation before they actually file an appeal 

The result is that the cross-objection is allowed and the decree 
of the lower appellate court is modified and the appellants’ suit 
dismissed 11 toto with costs ü 





Appeal dismissed. : 
Cross-objection allowed. 


MOOL CHAND, RAM PRASAD (Plaintiff) CIVIL 


De 


VEISUS 1926 
MUNICIPAL BOARD OF BANDA (Defendant) * April, 30 


Municipalities Act Ul of 1916), sections 153 and 296—Rules regarding RANHAIYA 
refund of octroi to cexporters—Fatlure to comply with the procedure— LAL, J. 
When not entitled lo refund—Rules having force of law. ASHWORTH, 


Where, according to the rules of the Municipal Account Code J. 
published under the Municipal Act (U. P. I of 1900) and 
upheld by the Municipal Act-of 1916 as well as by section 24 
of the U. P. General Clauses Act, the right of an exporter to 
refund of octroi depended upon his adopting the procedure 
prescribed for obtaining a refund but it was found that although 
the plaintiff had exported certain goods on which a refund was 
due, he had failed to comply with the procedure enjoined by 
the said rules, “eld, that his failure to comply prevented 
him from putting any claim to the refund ina civil court. 
Under sections 1g3 and 296 of the Municipalities Act (II of 1916), 
the said rules have as much the force of lawas the Municipal 
Act itself. 


SECOND APPEAL from a decree of P. K. RAY Eso., Sub- 
ordinate Judge of Banda, reversing a decree of BABU RAM UGRAH 
LAL, Munsit. 


Peary Lal Banerji and K. N. Laghate, for the appellant. 
Uma Shankar Bajpat, for the respondent. 





The judgment of the Court was delivered by 
KANHAIYA LAL, J.—Thig second appeal arises out of a suit inka 
brought by the plaintiff-appellant firm against the Municipal Board Lal, J. 
of Banda The plaintiff's case was that between the 1gth July, 
* S., A. No. 1275 of 1923 
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1920 and the 23rd of August, 1920, 18,783 maunds of grain were 
exported by him by railway from Banda City station to different 
places, and that he was entitled under the rules regulating the 
payment of refund of octroi tora sum of Rs. 586-15-6 which the 
Municipal Board had refused to pay. The plaintiff accordingly 
Claimed this sum with interest. The defence of the Municipal 
Board was that the plaintiff firm had failed to comply with the 
said rules, and consequently had never under these rules become 
entitled to the refund of octroi claimed. 


The first court, the Munsif of Banda, decided that the plaintiff 
had failed to comply with the rules, but he held that such failure 
was no bar to his maintaining a suit in the civil court for the refund 
On appeal to the Subordinate Judge of Banda it was held that 
compliance with the procedure enjoined by the rules for the making 
of a claim for refund and for establishing such a claim was 
obligatory on the plaintiff, and that his failure to comply prevented 
him having any claim to the refund in a civil court. 


The plaintiff bases his claim to a refund on rule 73 of the 
Municipal Account Code. The Code. produced in court was 
published in 1905 under the Municipal Act then in force (U. P. 
Act I of 1900). In 1916 a new Municipal Act was passed, but 
under section 24 of U. P. General Clauses Act all rules made 
under the previous Act were to remain in force as if enacted under 
the new Act. It is admitted that the present octroi rules have 
never been re-enacted and still subsist in the formin which they 
appeared (subject to certain minor corrections) in the Municipal 
Account Code. Rule 73 runs as follows :— 


‘f A person who expoits from a Municipality any goods ‘on 
which, if they were being imported, octroi would be leviable, 
shall be entitled to receive payment of a sum equivalent to that 
octroi. This payment shall be described as a refund.” 


Rule 79, in the form that it appeared after amendment in 19090, 
sets forth the procedure required of an exporter in order that he 
may be in a position to claim a refund. The material portion of 
this rule for the purpose of the present case is as follows :— 


‘In order to obtain payment of refund the exporter shall 
cause to be presented at the head octroi office an application in 
form 13.... The form shall be signed by the exporter or his 
representative authorized in writing in this behalf. The 
application may then be presented by the exporter recognised in 
this behalf by the Board”. 

Then follows rule 80. This provides that 


“on receiving an application under the preceding tule the 
verifying officer appointed by the Board in this behalf, afte: 
satisfying himself that the goods? agree with the details in the 
application, shall ealculate the refund to be paid. After filling 
in certain columns on the application he shall sign the certificate 
at the foot of his portion of the form, etc.” 
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Then follows rule 4 for presentation of the application at the 
octroi barrier through which the goods are to be taken at the 
moment of export. z 


One ground of appeal by- the appellant is that his failure, even 
if proved, to comply with the procedure required by rules 79 and 
80 would not justify the Board in refusing to pay a refund if the 
grain was proved to have been exported. This indeed was the 
finding of the first court. This ground may beat once rejected. 
It is quite clear that the refund rules beginning with rule 73 of the 
Municipal Account Code must be read together. Rule 73 must be 
read with rules 79 and 80. So read, the right of an exporter to 
refund of octroi cannot be regarded as an absolute right. Itisa 
qualified right dependent upon his adopting the procedure prescrib- 
ed for obtaining a refund. It does not appear necessary to enter 
into the question whether these rules have the force of law, because 
if rules 79 and 80 have not the force of law, it is obvious that rule 
73 on which the plaintiff relies also would not have the force of 
law. Asa matter of fact, however, it is quite clear under section 
153 and section 296 of the Municipalities Act (II of 1916) that 
these rules have as much the force of law as the Municipal Act 
itself. 


The maia argument on which this appeal has been based is that 
any want of compliance by the plaintiff with the rules was not one 
due to the plaintifs fault but was occasioned by the improper 
action of the verifying officer mentioned in rule 80. The facts are 
as follows :—The present claim is in respect of no less than 28 
separate consignments of grain. The plaintiff in each case, when 
applying under rule 79 for a certificate of refund at the head octro1 
office, asked the verifying officer to proceed to the station in order 
to satisfy himself that the goods agreed with the details in the 
application. The verifying officer refused in each case to accede 
to these requests. On several occasions he replied that he was not 
required by the rules to inspect goods unless they were produced 
before him at the head octroi office. Now rule 80- makes no 
provision as to the place where the goods are to be inspected. 
This uncertainty has produced much difference of opinion in 
the past in Banda. At the time when the events, which are 
the subject-matter of this case, took place, there was in force a 
resolution, dated the 24th November, 1916 of the Municipal Board 
of Banda that rule 80 meant the goods to be- produced for verifi- 
cation at the head octroi office. Relying on this resolution the 
verifying officer refused to accede to the plaintiff's request to 
verify the goods at the railway station. Now we may observe that 
it was not within the powers ef the Banda Municipal Board to 
amend or alter rule 80 by any resolution. The resolution in 
question clearly Only meant that the officers of the Board were to 
take a certain view of the meaning of the rules. Rule 80 certainly 


CIVIL 


PRASAD 


v, 
MUNICIPAL 
BOARD OF 

BANDA 


Kankatya 
Lal, J. 








MUNICIPAL 
BOARD OF 
BANDA 





Kanhatya 
Lal, J 


608 HIGH COURT |A. L. J. R. 


does not preclude the verifying officer from verifying goods at some 
place other than the head octroi office, if he so elects. It is in fact 
in evidence that this practice hal been common upto the date of 
the resolution just mentioned and was indeed the reason for that 
resolution being passed. On the other hand, it would clearly be 
unreasonable to regard it as obligatosy on the verifying officer to 
go to any spot in the Municipality that an applicant for refund 
might choose for inspection of his goods. In our opinion the 
proper construction to be placed on rule 80 is that goods must 
be ordinarily produced at the head octroi office unless the persons 
applying for refund can show to the verifying officer a_ sufficient 
reason for their being inspected elsewhere. Indeed rule 80 means 
that the verifying officer may exercise his discretion, but that 
discretion must be governed by consideration of the particular facts 
of each case. The decision of the verifying officer in any case 
can only be challenged on the ground that it was capricious or 
dictated by a dishonest motive or based on a mistaken view of what 
was required of him in law. In this appeal we are not prepared 
to examine in detail circumstances of each Of the 28 consignments, 
The plaintiff's object in bringing the present svit is clearly to 
vindicate that in the rainy season the verifying officer is bound in 
every case to inspect at the railway station, if so requested, by the 
exporter. This is a wrong view of law. It is equally true that 
the verifying officer’s view that in no case could he inspect other- 
wise than at the head office was equally wrong. But it is for the 
plaintiff to make out this case. The suit as brought is based on a 
non-existent alleged cause of action, namely, that the absence of a 
covered shed at the head octroi office makes it incumbent on the 
verifying officer invariably in the rainy season to inspect at the 
railway station and not at the head octroi office. ` To hold that this 
is correct would be to deprive the verifying officer of a discretion 
vested in him by the rule as we construe it. 


We would state that as the railway station -yard is beyond 
the railway octroi barrier, the plaintiff could in no case ask for 
inspection in the railway yard, unless close by, though he might 
ask for it at the railway octroi barrier. We should, however, be pre- 
pared to read his applications as requests for inspection at the latter 
place, if the suit was not open to objection on any other score. 


For the above reasons we see no reason to interfere with the 
finding of the lower appellate court, and we dismiss this appeal 
with costs. 


Appeal dismissed. 





VOL, XXIV] _ PRIVY COUNCIL 609 


4 


PRIVY COUNCIL ~ 


` 











re CIVIL 
LAKHMI.CHAND (Plaintif ) 
Versus 1926 . 
ANANDI’AND OTHERS (Defendants) * March, 15 





1 
hindu Law— Joint famtly—Agreement between members—Creation of in  NISCOUNT 
terest for life in favour of the wife of a member dying sonless—Family DUNEDIN, 
arrangement — Valid. BANGS: 


A co-sharer in a Mitakshara joint family without having ` BURGH, 
obtained partition can with the consent ofall his co-sharers 
mortgage or charge the share to which he would be entitled on MR. AMEER 
a partition of the joint family property, but the consent of all ALI. 
the co-sharers must be obtained, and a father who is 4 co-sharer 
with a minor son cannot give such a consent for his minor son. 


Sadabhart Prasad Sahu v. Foolbashi Koer, 3 Beng. L. R., 31, 
Subbarami Reddi v. Ramamma, 1. L. R., 43 Mad., 824, approved. 


Though a will by a member of a joint Hindu family of his co- 
sharer's interest is not valid, yet it may operate as good evi- 
dence of a family arrangement contemporaneously made and 
acted upon by all the parties. i 


‘The plaintiff-appellant and Baldeo Sahai (the husband of the 
defendant) were brothers and were members of a joint Hindu 
family. They had no male issue. Shortly before the death of 
Baldeo Sahai, they jointly executed a document, whereby they 
declared that they were the members of a joint Hindu family, 
but agreed that on the death of either of them without leaving 
male issue, the widow of the deceased should enter into posses- 
sion and enjoy for her life a moiety of the joint property like 
the widow of asonless and separated Hindu. A¢/d, that the 
transaction embodied in the document was a valid one and was 
binding on the surviving brother and the widow of the deceased 
obtained an interest for her life in the moiety share of her 
husband, l 


APPEAL from a judgment of the Allahabad High Court, reported 
wm 21 A.L. J. Ry 73. 

Str G. Lowndes, K. C. and E. B Ratkes, for the appellant. 

A. M. Dunne, K. C. and B. Dube, for the respondents. 

The following judgment was delivered by 

SIR JOHN EpGrE.—This is an appeal from a decree, dated the #044 
21st November, 1922, of the High Court at Allahabad, which con- 
firmed a decree, dated the 18th July, 1919, of the Subordinate Judge 
of Meerut by which the suit had been dismisged. i 

The suit had been instituted in the Court of the Subordinate : 

* P. C. A. No. 5 of 1925 


77 
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Judge on the 5th June, 1918, and by the plaint in it the three follow- 
ing declarations were claimed :— 

(a) The will, dated sth of June, 1915, and registered on the oth 
of June, 1915, executed Jy the plaintiff and Baldeo Sahai, 
deceased, on account of its being against the rules of succession 
under the Hindu Law, is absolutely invalid and null and void 
and it has no effect upon the right°of survivorship of the plaint- 
iff in respect of the estate, business, the zamindari, landed and 
house propertics, bonds, mortgage-deeds, promissory notes, money- 
lending business with aæsamis on account-books, parole debts, 
cash, gold and silver ornaments, conveyance, household and 
estate goods and articles of convenience and comfort, etec., of 
al! kinds, belonging to the joint Hindu family. 

(6) Defendant No. 1 now has and defendants Nos. 2 to g will 
in future have no right of any kind in respect of the estate, 
business and zamindari properties, etc., given in relief A. 

(c) The plaintiff is the owner in possession of the entire 
estate, business and zamindari properties, etc., given in relief A. 

The document in respect of which the declarations are claimed 
is described in the plaint as a joint will of Baldeo Sahai and the 
plaintiff Seth Lakhmi Chand, and is in the written statement of 
Musammat Anandi, the first and principal defendant, described as 
an igrarnama, that is an agreement. 


The parties to the document in question were and the parties 
to the suit are Hindus, by caste Brahman Bohra, subject to the law 
of the Mitakshara, of the school of Benares. The document in question 
was written by one Ram Chandar Sahai of Khatauli on stamped 
paper which had been purchased by Baldeo Sahai on the 5th June, 
1915, and was signed and executed on the same day by Baldeo 
Sahai and his younger brother _Lakhmi Chand, the plaintiff, in the 
presence of five men who signed the document as witnesses. It 
was presented for registration on the 8th June, 1915, at the office 
of the Sub-Registrar of Jansath, in the district of Muzaffarnagar, by 
Lakhmi Chand, who, having admitted in the presence of the Sub- 
Registrar the execution and completion of the document, it was 
registered on the oth June, 1915, by the Sub-Registrar. 

Baldeo Sahai died on the ioth June, 1915. He had had bya 
first wife, who had died before the 5th June, 1915, a daughter, who 
was then dead and had left three minor sons who were living on 
the 5th June, 1915, and are the defendants 3, 4 and 5. Baldeo 
Sahai left surviving him his second wife, Musammat Anandi, who 
is the defendant 1, and an unmarried daughter, who is defendant 2. 
Baldeo Sahai had, no son or other descendant of him. Lakhmi 
Chand had on the 5th June, 1915, five daughters living, but no son. 
Baldeo Sahai and Lakhmi Chand were on the 5th June, 1915, and 
until the death of Lakhmi Chand on the roth June, 1915, the sole 
co-sharers in a joint Hindu family. Lakhmi Chand was then over 
40 years of age. 
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The following is a copy of the document in question :— CIVIL 

‘I, Pandit Baldeo Sahai, fist party, and 1, Pandit Lakhmi 1926 

Chand, second party,~ sons of Pandit Jagram Das, caste Bohra => 
Brahman, residents and ‘raises? of ‘qasba’ Khatauli, pargana r 


Khatauli, district Muzaffarnagar, do declare as follows :— 


Zi 

(x) We, both the pasties, are full biothers and are members ANANDI 
of a joint Hindu family according to the Hindu Law. We are Sir John 
joint in the business relating to the estate, in zamindari property, Edge 
feld or housè property, bonds, mortgage-deeds, notes-of-hand, 
promissory notes, money-lending business with tenants under 
account-books, and parole debts, cash, gold and silver orna- 
ments, conveyances, house-hold goods and paraphernalia of the 
estate and all other things of every description, of the value 
of lakhs of rupees. 


(2) None of us, the two members of the joint family, has any 
male issue, but we have female issue and a wife each. 


(3) As it has often been seen that disputes and litigations 
have taken place among persons of property and wealth and 
their survivors, we, both the parties, in order to avoid future 
disputes, do, in a sound state of body and mind, of ourown 
accord and free will, without the instance or instigation of 
anyone else, make this declaration, which shall be binding on 
ourselves and our representatives, that in the event of one party 
dying without any male issue, the name of his widow shall be 
entered in public papers, that the party remaining alive shall 
have no objection to the same, that if the surviving party has 
male issue, in that case, after the death of the widow of the 
deceased party, the son or ‘the sons of the other party shall be 
the owner or owners ot the entire estate, that the daughters or 
their sons shall have no right as against the son or sons of the 
other party, and that the widow of the deceased party shall have 
no right at any time to make any transfer whatsoever. 


(4) The daughters or their male issue shall be entitled to the 
estate of their father only when both the parties die without any 
male issue. If ány of the parties has any male issue, the female 
issue or the daughter’s sons of any of them shall not get any 
property whatsoever. 


(s) The first party has at present an unmarried daughter by 
his second wife and three minor sons of his deceased daughter 
by his senior wife, since deceased, who shall be entitled to get 
equal shares in the estate subject to the conditions given in 
paragraph No. 4. If the said daughter also, who is at present 
unmarried, does not give birth to any male issue, then the 
daughter’s sons and not the members of the family of the said 
(unmarried) daughter’s husband shall be entitled to the whole 
estate. 


(6) I, the second party,, have five daughters. They, and in 
case of the death of any of them, her male issue, shall, subject 
to the conditions given in paragraph No. 4, be heirs to the 
estate in equal shares. If any of the daughters die without 
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leaving any male issue, the members of the famıly of her 
husband shall have no right, but her share in the estate shall 
be divided among the remaining daughtersand their male issue 
in order. os 

(7) If we, both the parties, at any time in our life, divide the 
estate by our mutual agreement or on account of any dispute, 
then this document shall_not be binding on any party provided 
none of us has any male issue. If any of us shall have any 
male issue, he shall be the owner of the entire estate. The 
widows shall have only life-interest. The daughters, thei: issue 
or any other party shall have no right to it. i i 

(8) We, both the parties, have, up to this time, been jointly 
managing all the estate affaırs and shall continue to manage 
it in the same way, provided no partition takes place. After 
the death of one party all managements ielating to the estate 
shall be made by the surviving party. The wife of a deceased 
party shall have no tight to get the property -partitioned in. the 
life of the other party, but shall continue to get her share of the 
profit from the other party after deducting the expenses relating 
to the estate. If the other party evades the payment of the 
profit, she shall be entitled to seek remedy in court only for 
recovery of profit. 

(9) The residence of us, both the parties, shall be separate in 
this way that in enclosure No. 6s, situate inthe ‘abadi’ of 
bazar, qasba’ Khatauli,, the party alive shal! let the widow 
of the other party live in any house she might choose, and shall 
not turn her out of it, but the widow of the said deceased party 
shall have right of easement and residence only to the said 
house. She shall have no concern with other houses. The 
party alive shall be at liberty to change the condition of the 
enclosure or to build a separate house for the female members 
of his house and take up his abode in it and have any of the 
houses or shops which exist in that enclosure as his sitting 
room. 

(ro) Season fruits, such as mango, etc., shall be given by 
the party alive to the widow of the deceased party to the extent 
of about one-half (of the produce). 

(11) The parties have got this document written after mature 
deliberation and after having fully understood the contents 
thereof. They have admitted and accepted the same of their 
own accord. None of the parties shall have any express or 
implied objections to this. We have, therefore, executed this 
agreement by way of a will, in order that ìt may serve as 
evidence. 

Note:—In the 6th line of the znd page ofthis document, a 
mark is made and the words, situate in the ‘abadi’ of, bazar of 
‘qasba’ Khatauli’ are written on the margin.” 


Signature of Bafdeo Sahai, in autograph. 
Signature of Lakhmi Chand. 


It has been held by the Subordinate Judge and by the High 
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Court in Appeal that the document in question was a valid will 
of the two brothers. Whether it could operate as such will be 
presently considered. 


It is now desirable to consider what was the position on the 
5th June, 1915, before the document in question was executed. 
The property to which the spit relates was of considerable value ; 
it was valued for the purpose of jurisdiction, as appears by the 
plaint, at Rs. 1,00,000 (one lac). Baldeo Sahai was seriously ill 
and was not expected to recover If he diedas a member of the 


joint family, his widow would be entitled to maintenance only, and . 


the joint family property would vest in Lakhmi Chand by survi- 
vorship. If ıt could lawfully be agreed the widow, Musammat 
Anandi, should on the death of Baldeo Sahai have and enjoy an 
interest in a moiety of the joint property equivalent to that of the 
widow of a sonless and separated Hindu, she would on the death of 
Baldeo Sahai be entitled for life as such widow to a moiety of 
all the profits of the immovable property, and to a moiety of all 
the profits of the movable property, which belonged to the joint 
family. On the sth June, 1915, Baldeo Sahai could have separated 
from Lakhmi Chand by one word -and would have been entitled to 
a partition of all the joint family, and if he had separated his 
widow, Musammat Anandi, would on his death be entitled for her 
life as the widow of a sonless and separated Hindu to a Hindu 
widow’s interest in the property, and on her death the property in 
which she would have a Hindu widow’s interest would go to the 
person entitled to it on her death who would not necessarily be 
Lakhmi Chand, or a descendant of him. There was some evidence 
that before the 5th June, 1915, Baldeo Sahai was making prepara- 
tion for a partition, but that need not now ‘be considered, for as 
the fact was Baldeo Sahai and Lakhmi Chand did not separate but 
remained joint until Baldeo Sahai died on the roth June, rgr5. 
But that the risk of a partition might at any moment occur and 
was in the contemplation of Baldeo Sahai and Lakhmi Chand when 
they executed the document of the 5th June, 1915, is apparent 
from a perusal of that document. 


It is admitted in the plaint that Baldeo Sahai fell seriously ill 
and desired “that after his death the name of his widow, defendant 
No. 1, should be entered in respect of his share in the joint property 


‘and that after the death of the said widow his share in the property 


should devolve upon his daughter and daughter’s sons,” and that a 
document to effect that objection should be executed, and that the 
plaintiff and Baldeo Sahai jointly executed the document in question 
“ by way of a will.” Baldeo Sahai could, from a legal point of view, 
have no interest in the joint property after he died. His interest 


in the joint property terminated* with his life. . What was meant by’ 


“ his share in the joint property ” was a moiety of the joint property 
which he would have had on a partition After Baldeo Sahai’s 
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CIVIL death Lakhmi Chand entered the name of Musammat Anandi in the 
toe revenue papers in respect of a moiety of the zamindari property. 
oe The document in question could not, however, operate as a will 
Chanp 10 Vitla Buttin v. Yamenamnta(*), the High Court at Madras held 
oon that a will bya member of a joint Hindu family of his co-sharer's 
ANANDI interest was not a valid devise. Te Lakshman Dada Naik v. 
Sır John Ramchandra Dada Naik (°), the Board, referring to that case, stated 
Edge that :— ; 
` “Its,” the High Court's, “reasons for making distinctión 
between a gift and a devise are that the co-parcener’s power of 
alienation is founded on his right to a partition; that that right 
dies with him; and that, the title of his co-sharers by survivorship 
vesting in them at the moment of his death, there’ remains pothing 
upon which the will can operate.” 
It was held by the Board in Brifray Singh v. Sheodan Singh), 
that a will, which did not operate as a will at all, was good evidence 
g ~ of a family arrangement contemporaneously made and acted upon by 
all the parties. In the present case their Lordships hold that the 
document of the sth June, 1915, is good evidence of a mutual agree- 
ment by Baldeo Sahai and Lakhnii Chand. What interest Musam- 
mat Anandi took under that mutual agreement is the only question 
which their Lordships need consider. 


It is well established law that a co-sharer in a Mitakshara joint 
family without having obtained partition can with the consent of all 
his co-sharers mortgage or charge the share to which he would be 
entitled on a partition of the joint family property, but the consent 
of all the co-sharers must be obtained, and as pointed out by SIR 
JOHN WALLIS, C. J., in Sudbarams Reddi v. Kamamma (*), a father 
who is a co-sharer with a minor son cannot give such a consent for 

. his minor son. : 

Their Lordships have come to the conclusion that the right of a 
co-sharer ina Mitakshara joint family property, who has obtained 
the consent of his co-sharers to charge his undivided share for his 
own separate purposes has long been recognised. 

In 1869 in Sadabhart Prasad Saku v. Foolbash Koer(*), which 
related toa Hindu joint family governed by the law of the Mitak- 
shara, SIR BARNES PEACOCK, C. J., in delivering the judgment of 

_ a Full Bench of the Calcutta High Court, consisting of himself and 
Kemp, L. S. JACKSON, MACPHERSON and GLOVER, JJ., held that 
a member of a joint Hindu family had no authority, without the 
consent of his co-sharers, to mortgage his undivided share ina 
portion of the joint property, in order to raise money on his, own 
account and not for the benefit of the joint family. That implies 
=T that-with the consent of all his ce-sharers a member of a Hindu 
Lie 4 joint family can grant for- his own purposes a valid mortgage of so 
T i i 8 Mad. Rep., 6. (2) 71. A, IBL (3) 40.1. A., 161. 
4) I. L. R., 43 Mad., 824. (5) 3 Beng. L R., 31. 
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much of the joint family property as would not exceed his share on 
partition. That principle that a member of a Hindu joint family 
can, with the consent of his co sharers, charge for his own purposes 
the share in the joint family property which would come to him on 
a partition has been recognised by the Board in Batjnath Prashad 
Singh v Tef Bali Singh (') » and cannot now be questioned asa 
principle of Hindu law. It appears to their Lordships that the 
same principle of the effect of the consent by the co-sharer applies 
in the present case and that Baldeo Sahai and Lakhmi Chand were 
competent to agree and did agree that Musammat Anandi should on 
the death of Baldeo Singh, have and enjoy for her life an interest 
in a moiety of the joint property equivalent to the interest which 
the widow of a sonless and separated Hindu would have in her 
deceased husband’s estate, and that the interest which she obtained 
by the mutual agreement of Baldeo Sahai and Lakhmi Chand should 
continue for her benefit for her life, notwithstanding the birth, if it 
should happen, of “ male issue” to Lakhmi Chand. 

Their Lordships will humbly advise His Majesty that plaintiff 
is not entitled to any of the declarations claimed in the plaint, that 
the appeal should be dismissed with costs, and that the right of the 
person or persons who may claim to succeed the defendant Musam- 
mat Anandi 6n her death must be determined, if disputed, when the 
occasion arises, and not in this suit. 

Appeal disinissed. 

T. L. Wilson & Co.—Solicitors for the appellant. 


fly S. L. Polak.—Solicitor for the respondent, 
(1) 48 I. A., 202, 
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Limitation Act, Arts, 66, 132— Personal! remedy agains? mortgagor nol 
governed by Ari. 132—Ftindu Law—Widou—Atienation to sati fy tame 
barred debt—Not binding on reversioners. 


Article 132 of the Limitation Act does not apply to the enforce- 
ment of the personal remedy against the mortgagor and a claim to 
make the mortgagor personally liable is governed by Art 66 of 
the Limitation Act. Ramdin x, Kalka Prasad, 121. A., 12 and 
Miller yv. Runga Nath Adoulick, 12 Cal., 380, referred to. 


A Hindu widow executed a mortgage of her husband’s property 
for legal necessity. The mortgage obtained a decree fór sale 
on the mortgage and the sale proceeds of the mortgaged property 
proving insufficient, the widow unde: an amicable arrangement 
sold other propeities to satisfy the balance of the mortgage 
decree, inasmuch as at the date of the sale the personal remedy 
against the widow had become time-baned, 4e/d, that the Sales were 
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Casi 


not binding on the reversioners after the death of the widow. 
Where a Hindu widow having defaulted in payment óf her 
share of the revenue, her co-sharers, who had paid it on her behalf, 
brought a suit for contriblation against her and in execution 
of their decrees,attached the widow’s dwelling house, and the widow 
in order to pay of the said decree mortgaged her husband’s pro- 
perty, Ae/d, that the mortgage was for legal necessity’ and was 
binding on the teversioners. Upendra Lal Mukerji v. Girindra 
Nath Mukerji, 2 Cal. N. W., 425, distinguished. 
APPEAL from a decision of the High Court of Judicature at Patna. 
L. de Gruyther, K. C. and B. Dute, for the appellants. 

The other side was not represented. 

The following judgment was delivered by 

Mr. AMEER ALI.—Their Lordships are relieved of the neces- 
sity of narrating at length the facts of this complicated litigation, as 
the judgment under appeal summarises very clearly the history of the 
transactions in debate. 

This isan ex parte appeal from the judgment dnd decree of the 
High Court of Patna which partly affirmed and partly reversed the 
Order of the Court of first instance. 

A Hindu lady of the name of Suryamani, who died in 1904 or 
1905, conveyed by mortgage and sale to one Behari Lal Pandit, the 
father of the defendant No. 1, almost the whole of the property which 
had devolved on her as the widow of one Banamali Mahapatra, a 
native of Orissa, subject to the Mitakshara law. Banamali appears 
to have died in the year 1863, leaving him surviving his widow, Sur- 
yamani, and two daughters, one of whom died not long after, childless ; 
the other, Satyabhama, survived her mother, and was the original 
plaintiff in the present suit, which was instituted in the Court of the 
Subordinate Judge of Cuttack on the 17th September, 1916. Satya- 
bhama challenged in the action the validity of the transactions entered 
into between Suryamani and Behari Lal Pandit in respect of the 
properties conveyed to him by the widow. On Satyabhama’s death 


, her sons, the present respondents, were substituted in her place. 


It is not disputed that Suryamani, on coming into possession of 
the properties left by her husband, had to meet heavy expenses con- 
nected with the litigation in which Banamali was involved. The 
High Court, in its judgment, refers to the circumstances which com- 
pelled her to alienate many of the properties which formed the subject 
of controversy in the present case. 

In respect of the others the learned ies of the High Court, 
differing from the trial Judge, have held firstly that the documents 
which purported to create the alienations were not properly explained 
to the lady, that she was an ignorant purdanashin woman and had 
no independent advice ; and, secondly, that some of the alienations 
challenged by the plaintiffs were either for debts that were barred 
or not binding on the reversioners. They have also held that-the 
principal mortgage purporting to have been executed by Suryamani, ` 


e, 
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was not executed in compliance with the provisions of the law so as CIVIL 
to make it binding on Suryamani. 
It is with regard to these findings that the present appeal before = 
; : GANESH 
the Board is concerned. DAL Panis 
On the defendants’ side it is alleged that on the 2 3rd July, 1884, v. 
Suryamani entered into twoetransactions with Behari Lal Pandit: one KHETRA- 
was a mortgage for Rs. 30,500, the other a sale to him of certain M araw 
properties for Rs. 8,000 The sale-deed is marked in the proceedings 
as Exhibit Q. 6, and the deed of mortgage as Exhibit M. Ee Er 
In 1896 Behari Lal Pandit instituted a suit against Suryamani 
and her daughter Satyabhama for enforcement of the mortgage. On 
the 28th August, 1896, Behari Lal Pandit obtained an er parte decree. 
Their Lordships do not think it necessary to refer to the steps 
taken by the ladies to set aside the ex parte decree; it is enough to say 
thai they failed in those proceedings and on the 2 5th and 26th 
August, 1897, the mortgage decree was executed, and the mortgaged 
properties werg put up for sale and purchased by. Behari Lal him- 
self for Rs 33,000 odd. At the timeof the sale the mortgage 





- debt amounted to something like Rs. 80,000. In order to pay the 


balance of the mortgage debt Suryamani entered into a razinama or 
deed of compromise by which she agreed to transfer to Behari Lal 
her remaining properties in her hands belonging to the estate of her 
husband. In pursuance of this razinama she appears to have exe- 
cuted in 1899 a number of conveyances which are marked in the pro- 
ceedings as O., 0.1, Q.2, Q.3, and Qua, Q.5, executed about the same 
time, stands in a different category. 

As already stated, Satyabhama, and after her death, the plaintiffs, 
as reversioners to Banamali’s estate, challenged the sale-deed of the 
23rd July, 1884, by which Behar: Lal purchased some of the property 
on the 23rd July, 1884. They also challenged the mortgage-deed 
of the same date and the transactions of 1899, evidenced by Exhibit 
O., Q.1, Q.2, Q 3, Q 4 and O.5. > 

The learned Judges of the High Court have held that the 
defendants had established legal necessity in respect of the mort- 
gage of the 23rd July, 1884, and that consequently the sale under 
the mortgage decree was valid, but that they had failed to satisfy 
that the sale of the 23rd July, 1884, 0.6, was for justifiable neces- 
sity, or that she had in fact executed the sale-deed, or that it was 
read over and explained to Suryamani, and that apart from that she 
had no independent advice. They also held that the kabalas executed 
by the widow in 1899 were not binding on the reversioners. 


In their Lordships’ opinion the evidence fully justifies the conclu- 
sions of the learned Judges. The deed of sale (Q.6) was executed 
for Suryamani by a person of the name of Lakhan Mahanty, under 
a power-of-attorney which bears date the 20th of July, 1884, six 
days after the sale in question. The substance of the powers 
entrusted to Lakhan are set out in the Register of Powers-of- 
Attorney for 1884 as follows :— 
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It will be noticed that this power was registered on the 29th 
of July, whilst the sale was effected on the 23rd. Neither of the two 
witnesses to the execution of the power was examined. Under‘the 
Registration Act of 1877 the same. provisions are made as under 
the Act now in force for safeguarding the interests of absent 
executants of documents wh¢n presented for registration by a person 
claiming to act by and under their alleged authority. Section 32 
provides that “every document to be registered under the Act 
whether such a registration be compulsory or optional, shall be pre- 
sented by such person executing or claiming under the same... or 
by the representative or assignee of such person or by the agent of 
such person represented or assignee duly authorised by power-of- 
attomey duly executed and authenticated in the manner hereinafter 
mentioned.” 


Their Lordships concur with the High Court in holding that 
the sale-deed of the 23rd July, 1884, which purported to be executed 
by Lakhan Mahanty for Suryamani was not validly executed and 
that the sale thereunder could not bind either Suryamani or the 
reversioners. l 


As regards the kabalas by which Suryamani purported to transfer 
her remaining properties to Behari Lal Pandit in discharge of the 
balance remaining over after the sale under the mortgage decree, 
their Lordships also agree with the High Court that the claim on 
the personal covenant for the balance of: the mortgage debt was 
barred by the statute of limitation (XV of 1877), long before the 
execution of the razinama and the conveyances thereunder. It will 
be noticed that the mortgage of the 23rd July, 1884, by which 
Suryamani borrowed Rs. 33,500 from Behari Lal Pandit on interest 
at the rate of 1 per cent. per mensem was repayable by her within 
six months from the date of the execution of the document. The 
covenant on her failure to repay is as follows :— 


“Tf I fail to pay the whole of the principal and interest within 
the aforesaid term the creditor is competent to sue me in the 
Court and realise the principal with interest thereon at the 1ate 
of Re. x per cent. per mensem from this day till the date of 
realisation and costs of the suit from me and from the mortgaged 
properties, and, if insufficient, from my other movable and 
immovable properties.” 


The decree on this mortgage, Ex. T. (1), made on the 28th 
August, 1896, was in the following terms :— 


‘This suit is for recovery of the principal of Rs. 33,500 
and the balance of interest of Rs. 47,228-8-o in all Rs. 80,728-8-0 
and the interest which will accrue from the date of institution 
of the suit till that of realisation and the costs of the suit from 
the defendant and if not fully realised from her then from the 
mortgage properties, except those exempted from mortgage liabi- 
lity at the request of the defendant No. 1 by putting them up 
for sale and if insufficient the balance be realised from the 
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surety defendant No. 2 and her properties.” 


a The suit on the mortgage bond was not instituted until ten years 
after the debt became repayable. The decree for the balance, if 
the sale of the mortgaged propérties proved insufficient, was against 
Satyabhama, who had stood as surety on the mortgage. Satyabhama 
was afterwards absolved from all liabelity as surety in the High 
Court. Inthe case of Ramdin v. Kalka Pershad ('), it was held 
by the Judicial Committee that when a mortgagee sues on a personal 
covenant to make the mortgagor responsible for any deficiency in 
the realisation of the mortgage debt out of the mortgaged properties, 
the claim would be barred in three years. That case arose under 
the Limitation Act of 1871 (IX of 1871), and the same argument 
which has been advanced in the present case was submitted to the 
Board. Their Lordships in that case held as follows :— 


“ The second schedule places simple money demands generally 
under the three years’ limitation, and under No. 65 the same 
limitation is applied to a single bond, and under the same 
limitation are placed bills of exchange, arrears of rent and suits 
by mortgagors to recover surplus from mortgagee. The six years’ 
limit embraced suits on foreign judgments and some compound 
registered securities. The twelve years’ period is made applicable 

e principally to suits in respect of immovable property, though it 
also applies to judgments and recognizances in /nd:a. But the 
counsel for the appellant relied upon the language of the r32nd 
article of the second schedule: For money charged upon im- 
movable property, twelve years.’ His contention was that that 
period of twelve yeais applied to every remedy which the instru- 
ment carried with it, and gave twelve years for the personal 
remedy against the mortgagor as well as against the mortgaged 
property.” 

The Judicial Committee expressly over-ruled the contention that 
a claim for the balance of the mortgage debt based on the personal 
covenant came under Article 132 of Schedule II applicable to claims 
for money “ charged on immovable property.” 


That case was followed by the High Court of Calcutta in Miller 
> Runga Nath Moultck and others (*) which arose under Act XV 
of 1877 There the learned Judges held as follows :— 


‘“ We are of opinion that the decision of the lower Court upon 
the question of limitation is correct. The contention of the 
learned counsel for the appellant that Article 132 of Schedule II 
of the Limitation Act of 1877 refers to a claim to recover money 
charged upon immovable property quite irrespective of the 
remedy asked for, has been set at rest by the decision of the 
Judicial Committee of the Privy Council in the case of Aamdin 
v. Kalka Pershad. That decision was passed with reference to 
the corresponding article of the*Limitation Act of 1871. Tha. 
article provides ae period of twelve years for suits of money 
charged upon immovable property. The Legislature in the present 

(1) [1884] L. R., 1a I. A., 12. 
(2) [1885] I. L. R, 12 Cal., 389. 
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Limitation Act has used a different phraseology, vis., to enforce 
payment of money charged upon immovable property.’ The 
language of the present Act, vfs., to enforce, etc., is more in 
favour of the contention that the article in question refers only 
to suits to enforce payment ot money charged upon immovable 
properly’ dy the sale of the said property. This construction was 
put by the Judicial Comntittee of the Privy Council upén Article 
132 of the Limitation Act of 1871, the language of which did 
not suggest it so clearly as that of the present Limitation Act. 
The claim to make the defendants personally liable has therefore 
been rightly held to be barred by limitation, the present suit 
having been commenced more than six years after the accrual of 
the cause of action.” | 
Article 65 of the second Schedule (Act IX of 1871) is repro 
duced in Act XV of 1877 as Article 66. - 
Their Lordships are of opinion that the view taken by the High 
Court on the question of limitation is well founded. ~ The cause of 
action on the personal covenant accrued to Bepary dah Pandit when 
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Suryamani failed to pay the mortgage debt, vtz., within six months ` 


from the date of the mortgage. And the claim had become barred 
under Article 66 long before the execution of the razinama and the 
conveyances thereunder. Consequently it is not necessary to consider 
whethei a decree under Section 90 of the Transfer of Property Act 
of 1882, is requisite in case ofsdeficiency in the realisation from the 
mortgaged property. Admittedly no decree was asked for or made. 
Section’go ıs now Order XXXIV, Rule 6, of the Civil Procedure 
Code' of 1908 
As regards the consideration for Exhibit Q.5, which was a 
conveyance executed by Suryamani in favour of Behari Lal Pandit 
on the 25th November, 1899, it appears that Suryamani became 
liable for-her arrears of Government revenue under Act XI of 1859 
in respect of a mouZah which she‘held in her husband’s estate with 
other co-sharers. To save the property from sale under the Act 
the co-sharers paid the revenne due from her and sued her for con- 
tribution. They obtained a decree and attached her dwelling house 
for the satisfaction of the debt. This is recited ih Exhibit Q.5, the 
kabala by which,she conveyed the property now claimed by the 
reversioners. ` 
The learned Judges of the High Court relying on the case of 
Upendra Lal Mukherji and others v. Girindra Nath Mukherji and 
others (*), have held that where the Hindu widow fails to pay her 
share of the Government revenue and after her death hef co-sharer 
brings a suit for contribution, the reversionary heirs of her hus- 
band’s estate were not bound to satisfy the debt But in the present 
case it has been found as a fact by the Subordinate Judge that the 
‘co-sharers had, in execution of their-decrees for contribution, attached 
Suryamani’s dwelling-house, and that in consequence thereof she 
(1) 2Cal. W.N., 425. 
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was compelled to raise money by executing the kabala Exhibit Q. 5. 


Their Lordships are of opinion that sufficient evidence has thus 
been given by the defendants to show that there was a compelling 
necessity on the part of the widow for entering into this transaction. 
They accordingly vary the decree of the High Court by deleting the 
transaction covered by -the deed of sale, Exhibit Q. 5. In other 
respects the decree and judgment appealed against will be confirmed 
and the appeal will be dismissed. As there is no appearance 
on behalf of the respondents it will be without costs. 


And their Lordships will humbly recommend His Majesty 
accordingly : - : 


Watkins & Hunter —Solicitors for the appellants. 


RAM CHARAN LONIA AND OTHERS (Plaintiffs) 
: VETSUS l 


BHAGWAN DAS MAHESHRI, SINCE DECEASED, 
AND OTHERS (Defendants) .* 


Hindu’ Law—Ahenation—By father fo discharge mortgage binding on 
family—Contract for sale improvident being too favourable to vendee— 
Sale not binding om sons. 


A Hindu father and his seven sons were members of a joint 
Hindu family, and the father was the karta of the family. In 
order to pay off a mortgage binding on the family, which carried 
substantial interest, the father entered into a contiact of sale of 
the family properties with one Af. While that contiact was in force 
he entered into another contract with the appellant for the 
sale of the same property and one of the conditions was that the 
sale was to be completed within one month Having regard to 
the fact that the contract with M was outstanding, the appellant 
waited for a considerable time and when Æ finally elected to 
abandon hei contract, the appellants sued the father for specific 
performance and obtained adecree. By that lime the mortgage 
money had accumulated to a large sum. Ona suit by the sons 
to set aside the sale, Ac/d, under the circumstances, the contract 
was of the most improvident description inasmuch asthe vendor 
had agrecd to sell at a fixed price property of apparently increas- 
ing value in circumstances which gave the purchasers the pri- 
vilege of indefinitely postponing completion of the purchase and 
payment of the price, with the further privilege, if it so suited 
them, of repudiating the bargain altogether on the ground that so 
long as the earlier contract was insisted upon by its purchaser, 


the vendor could make no title. eld, turther, that the appellant, 


having paid off the moitgage evhich was binding upon the sons, 

the sale should pnly be set aside on payment by the sons of the 

money due upon the mortgage, principal and interest at th 
* P, C. A. No, 177 of 1924. f - 
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contractual] rate, up to the date of delivery of possession to the 


appellant. 
APPEAL from a decision of the High Court of Judicature at 
Allahabad. i 


L. de Gruyther, K. C, B. Dube and Fateh Singh, for the ap 
pellants. : 

1. B. W. Ramsay, for the respondents. 

The following judgment was delivered by 


LORD BLANESBURGH.—The broad issue in this suit is whether 
a sale of ancestral zemindari property agreed to be made to the 
appellant, Ram Charan Lonia, and another, now deceased, by the 
nominal respondent Gopal Das, the head of a joint Hindu family to 
which the property belonged, is binding upon the major and minor 
sons of Gopal Das. If it is, no further difficulty afřises. If it is not, 
then the order proper now to be made may in the somewhat unusual 
circumstances~of the case raise supplemental questions of nicety. 


Gopal Das isa Vaishya or trader by caste. His family at the 
institution of the suit consisted of seven sons: one is now dead. 
Four of the sons were, on the 3rd September, 1912, the date of the 
impeached agreement, adult. The other three were then and at the 
commencement of the suit, were still infants. The joint family 
property included a business at Benares for the sale, at first of grain, 
and later of cloth. From before 1912 the four adult sons had been 
helping their father in the conduct of that business and in the 
management of the zemindari. But Gopal Das himself remained 
throughout the karta of the joint family. 


The property in suit consists of three villages in the district of 
Jaunpur. It represents substantially the entire immovable heritage 
of the family. It became part of their possessions when in 1896 it 
was taken over by Gopal Das in satisfaction of a debt of Rs. 15,000 
then owing on business transactions by another firm of traders. 
No reliable valuation of the property at the different relevant dates 
is to be found in the evidence. It ıs estimated, however, by the 
appellants in their written statement to have been at the date of the 
agreement in suit of the value of between Rs. 21,000 and Rs. 22,000. 
By the sons itis alleged to have been worth then, and to be worth 
now, agreat deal more. For the purposes of this judgment their 


- Lordships, white by no means convinced of its correctness, will 


accept the appellants’ estimate of its value at the contract date. It 
imiproved in value immediately afterwards. 

The family business was not apparently successful, and the position 
became embarrassing. In 1909 money had necessarily to be raised 


‘and, in circumstances which admittedly called for the advance— 


although whether on the terms en which it was obtained is another 
matter—the property was, on the roth July, 1909, mortgaged to one 
Manik Chand to secure a sum of Rs 10,500. This mortgage was 
executed by the four adult sons of Gopal Das and by himself, both 
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on his own account and as guardian of his three infant sons. Com- 
pound interest at 84 per cent. per annum with half-yearly rests was 
reserved by the mortgage, and there was a penalty clause under 
which the interest could be“ increased to g per cent. per annum 
similarly compoundable. This, possibly somewhat high rate, even 
apart from the penalty added, has attracted the notice of the High 
Court of Allahabad in the judgment under appeal, and to that aspect 
of the transaction their Lordships will again advert. For the moment 
they allude to it only to draw attention to the critical position of the 
family’s free interest in the property should there be any persistent 
neglect on their part to keep down the interest as it accrued under 


‘ the deed. 


And between the date of the mortgage and July 1912, practically 
no interest was paid—not more than Rs. 800, possibly not so much. 
In consequence, by that date the amount due in respect of principal 
and capitalised interest in arrear amounted to nearly Rs. 14,000. 
Manik Chand had not so far begun to press for’payment either of 
principal or interest, but the amount charged upon the property was 
automatically increasing at a great rate. No funds were available to 
stay the no longer remote possibility of all value in the equity of 


redemption being extinguished ; money also was needed for payment 


of other trade debts that had accrued, as well as for the development 
of the family cloth business then recently initiated. In these 
circumstances, a transaction even involving the disposal by Gopal 
Das of this entire immovable family property might well be 
justifiable and be binding on the whole family, provided the 


‘property was not sacrificed for an inadequate price and provided 


the consideration was calculated to relieve the necessity, the 
existence of which called for the disposition. In the present 
case, for instance, a very short limit of time within which the pur- 
chasers must complete or lose their contract was plainly of the 
essence of any transaction of sale called for by the circumstances 
as they then existed. l 


The first transaction in relation to this property which in 1912 
was entered into by Gopal Das wasa contract of the 16th July, 
whereby he agreed to sell to one Musammat Muhammed-un-nisa 
16 annas of one of the three mortgaged villages—Duhawar by 
name. .The price was the sum of money which, invested at 
4§ per cent., would produce the then net annual rental of the pro- 
perty. The sale was to be completed in a month, and Rs, 502 
were paid to Gopal Das by way of deposit. This contract remained 
operative until July 1915—three years later—when, but not till 
then, as a result of Gopal Das’s default, it was brought to an end 
by an order made at the instance of the purchaser for return of her 
deposit and interest. : 


The second transaction was the contract in suit, Under jt 
Gopal Das, in effect, agreed to sell to the purchasers, now repre- 
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sented by the appellants, the entire mortgaged property at a price 
corresponding to the sum which, invested at 44 per cent. per annum, 
would produce an amount equal to the then net rentals of the 
property. The purchasers were to ‘retain so much of the purchase 
price as was necessary to enable them to discharge all sums owing 
on the mortgage of the roth July, 1909, and were to account to 
the vendor for the balance of the purchase price. The sale-deed 
was to be executed in 30 days, and a currency note of Rs. 500 was 
paid to Gopal Das as earnest money. Such mm its stated effect is 
the contract which six of the seven sons of Gopal Das sought in 
this suit to set aside. 


On their face these terms -seem prudent enough. The price, 
found by subsequent calculation to be Rs. 22,508-10-10, not only 
represented an adequate number of years’ purchase of the then 
rental, but under the terms of the contract was payable in 30 days. 
If so paid, after discharging in full the amount at that date due 
on the mortgage of 1909, a substantial sum would have remained 
to meet the other family necessities, thus justifying the propriety 
of the disposition. : 

But the terms of the contract as so stated do not describe its 
real result. They take no account of the influence upon the trans- 
action of Muhammed-un-nisa’s earlier contract, the existence of 
which was well known to the purchasers before they entered into 
their own agreement to purchase. From this it followed, as will 
appear in the sequel, that, so long as that earlier contract remained 
in being, the purchasers were under no enforceable obligation to 
perform their own.' Nor were they liable to be visited with the 
usual consequences of such laches if, during the same period, they 
omitted to take any steps to enforce its performance by the vendor. 
The real question in the suit, therefore, as their Lordships see it, 
is whether a contract of sale involving such potentialities, all in the 
event realised, can be held binding on the plaintiffs. 


Gopal Das apparently soon repented of both contracts and 
would perform neither. The first purchaser, after, as has been 
seen, standing by her contract for nearly three years, at length 
sued for and recovered her deposit. Immediately afterwards, name /Y; 
on the 31st August, 1915, the purchasers under the contract in 
suit commenced against Gopal Das alone an action for its specific 
performance. That suit was resisted by Gopal Das, and amongst 
other defences, he contended that it was at that date barred by 
laches. But the plea was repelled by the Subordinate Judge on 
the ground, as already indicated, that so long as Musammat Muham- 
med-un-nisa’s contract remained subsisting the plaintiffs to that 
suit “did not dare euforcement of their contract. But the removal 
of that obstacle cleared their way to Court. , In other words, the 
plaintiffs are not guilty of any laches.” And this was on appeal 
the view of the High Court also. 
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In the result, specific performance of the contract against Gopal 
Das was decreed by the Subordinate Judge of Jaunpur on the roth 
February, 1917, and his decree was affirmed by the High Court at 
Allahabad by decree of the 6th;March, 1919. Pending the appeal, 
namely, on the 12th May, 1917, an order for possession of the 
property was made by the Subordinate Judge, and on the Ist 
November, 1917, under order of the Court, a formal sale-deed of 
the property was executed by the Judge in the name and on behalf 
of Gopal Das in favour of the purchasers, and since that date or 
shortly afterwards they have been in actual possession of the pro- 
perty and in receipt of the rents and profits. It is stated in the 
sale-deed that the amount due:on the mortgage of the roth July, 
1909, was, on the 1st November, 1917, Rs. 21,818-14-0 and that after 
setting aside that sum out of the purchase price of Rs. 22,508-10-10 
and deducting also therefrom the Rs. 500 paid to Gopal Das as 
earnest money, the sum of Rs. 18912-10 alone remained for pay- 
ment to him. The purchasers, however, did not then pay off the 
mortgage of the roth July, 1909. They made no*payment at all 
on this account until 4th September, 1919, when they deposited in 
Court a sum ultimately increased to Rs. 23,200, sufficient to satisfy 
the debt. Manik Chand, as appears in the judgment the High 
Court, has now been paid ‘off by the appellants. 


In the specific performance suit a direction was given on the 
17th July, 1916, by the Subordinate Judge that,'as the property in 
question was family property, the sons of Gopal Das should be 
added as defendants. The plaintiffs, however, elected to continue 
their proceedings against Gopal Das alone. In consequence the 
High Court, while affirming the decree for specific performance 
against him as abnye mentioned, refused to express any opinion as 
to its value in the circumstances. In their judgment it had none 
go far as the present plaintiffs are concerned. 

On the 7th September, 1916, this suit was instituted. The 
plaintiffs were all the sons of Gopal Das, with the exception of one 
son, Debi Das, who, along with Gopal Das, was made a pro forma 
defendant The defendant, Sital Das, one of the purchasers, died 
during the pendency of the suit, and eleven of the appellants were 
substituted as his representatives: The plaintiffs, alleging that the 
property in suit of the value of Rs. 40,000 was joint family pro- 
perty, asked for a decree that the agreement to sell it to the 
defendants the purchasers was invalid. It is to be noted at this 
point that no suggestion was made in their plaint by the plaintiffs 
that the mortgage of thé 10th July, 1909, was in any way open to 
objection or not binding upon them. 


On the 29th March, 1919, the Additional Subordinate Judge of 
Jaunpur dismissed the suit with costs. He held that necessity 
existed and that the contract to sell was binding on the plaintiffs 
upon the obligations of the purchasers under the contract in suit 
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Hein no way, however, adverted ın his judgment to the influence 
of the earlier contract of the 16th July, 1912. In supporting that 
contract, as he did, he treated it as effective and enforceable according 
to its tenor. 


The plaintifis appealed to the High Court at Allahabad, and 
that Court, on the 31st January, 1922, allowed the appeal, decreed 
the suit, and set aside the decree of the Court below. The learned 
Judges there were not influenced to their conclusion any more than the 
learned Subordinate Judge had been by the effect of the contract 
with Muhammed-un-nisa upon the obligations of the purchasers 
under the contract in suit. They agreed, too, with the learned 
Subordinate Judge in the view that the family circumstances Called 
for definite action in July 1912, but as a sum of Rs. 14,000 would 
then have sufficed to pay off Manik Chand, there was, in their 
judgment, no necessity for Gopal Das to part with property of him- 
self and his sons’ for Rs. 22,000. Moreover, and this was the 
principal ground of their judgment, they held that while as to the 
principal sum of Rs. 10,500 secured by the mortgag Manik 
Chand there was legal necessity sufficient to make that transaction 
binding, not only upon Gopal Das and his major sons, but also upon 
his minor sons, there was no legal necessity to submit to so high 

a rate of interest as the rate reserved. In their judgment the sum 
chargeable against the family property under that mortgage should 
be limited to Rs. 10,500, with simple interest at the rate of 84 per 
cent. per annum from the date of the mortgage, the roth July, 1909, 
to the date of the sale-deed, the 1st November, 1917, but no longer. 
Their decree, therefore, in effect, was that the plaintiffs were not 
bound by the agreement in suit nor by the sale-deed of 1st Novem- 
ber, 1917: that the property must be reconveyed on payment to 
the present appellants of Rs. 10,500, with interest at the rate 
aforesaid to the rst November, 1917, only; and that the appellants 
were to account to the present respondents for the profits of the 
property from the date of their taking possession thereof until 
reconveyance. From that order the purchasers appeal. 


Their Lordships are of opinion that the contract in suit is not 
binding upon the sons of Gopal Das, so that they are in agreement 
with the High Court in its main conclusion, and see no reason for 
restoring the judgment of the learned Subordinate Judge. They 
are, however, unable to reach that conclusion on the same ground 
as the High Court. They think also that in matters of detail the 
order of that Court requires amendment. They do not, for instance, 
see why, if the appellants are made accountable for the rents of 
the property during their period of possession, they should be 
deprived of any interest on the mortgage,during the same period : 
why they should be placed in a worse position than Manik Chand 
would have occupied, in whose shoes in this respect they stand, 
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But -their Lordships go further. The mortgage of the roth 
July, 1909, was in no way impeached or ‘questioned in the- 
suit by the plaintiffs, and its terms m the view of the Board 
are not such as to justify a Court in judicially affirming, without 
evidence to that effect, that in substance they are either excessive 
or unconscionable. In these proceedings accordingly a Court must, 
their Lordships think, act upon the view that at the date of the 
contract in suit the mortgage of the roth July, 19009, was valid, and 
that the question whether the contract was binding upon the family 


' must be determined on that footing.” 


Dealing with the case on that basis, their Lordships are of 
opinion that that contract was not so binding fora reason which 
they have already indicated. In’truth the contract was of the most 
improvident description. Immediate payment of the purchase price 
being the prime necessity, the contract bound the vendor to sell at 
a fixed price property of apparently increasing value in circum- 
stances which gave the purchasers the privilege of indefinitely 
postponing completion of the purchase- and payment of the price, 
with the further privilege, if it so suited them, of repudiating the 
bargain altogether on the ground that so long as the earlier contract 
was insisted upon by its purchaser, the vendor could make no title. 
In other words, the existence of this earlier contract in the event 
showed that the contract in suit was deprived of all value asa 
solvent of the family’s financial difficulties at its date, and was con- 
verted into an arrangement not materially more beneficial than one 
by which Gopal Das, at the end of three years, became bound to 
hand over to the mortgagees for in effect nothing the entire equity 
of redemption in the mortgaged property. In their Lordships’ 
judgment such a transaction was entirely beyond the power of Gopal 
Das as karta of the joint family, and is not binding on the plaintiffs. 
To this extent, therefore, although on these grounds only, the order - 
of the High Court should, their Lordships think, be affirmed. 


The consequential directions proper to be made are, however, 
not so clear. The position is much complicated by the fact that 
the appellants have without real title been in possession and receipt 
of the profits of the property for many years. Their claims, as, in 
effect, transferees of Manik Chand’s mortgage have also to be borne 
in mind. 

In strictness, possibly, their obligations as purchasers under an 
invalid contract should be alone dealt with in this suit, and their 
rights as mortgagees, whatever they are, be reserved for deter- 
mination in another proceeding. But their Lordships agree entirely 
with WALSH, J., when, in his judgment in the High Court, he 
expressed the view that,this was pre-eminently a case in which the 
Court being seized of the whole matter, should make such an order 
as may terminate the controversy and do justice between the parties. 
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_ Accordingly, while their Lordships are of opinion that the 
contract of the 3rd September, 1912, was not binding upon the 
plaintiffs, they think that in the circumstances it should now be set 
aside only upon terms. One of tltese terms must, they think, be 
that the appellants have the full benefit of the mortgage of the-1oth 
July, 1909, asa mortgage carrying compound interest at the rate 
of 84 per cent. per annum, and that their possession of the property, 
although unwarranted as purchasers, should not—it having been 
taken under an order of the Court—be treated as that of a mort- 
gagee in possession with all the burdens of such a possession. It 
is just, as their Lordships think, that the mortgage should for this 
purpose be treated as a usufructuary mortgage—and the possession 
of the appellants be treated as possession thereunder—with the 
result that during that possession they will be entitled to no interest, 
but, on the other hand, will not be accountable for profits. It will 
be just also that the plaintiffs should have their costs in both Courts 
in India, if, ultimately, they redeem the property as below stated, 


- but not otherwise. 


With these views in mind their Lordships think that the proper 
order now to be made is the following :-— 


Vary the order of the High Court by directing that’an account be 
taken of the amount due on the 1st November, 1917, in respect of 
the mortgage of the roth July, 1909, as a mortgage carrying com- 
pound interest at the rate of 84 per cent. per annum Let that 
mortgage stand between the appellants and respondents as security 
for the sum so found icss the costs of the plaintiffs in both Courts 
in India. All interest to cease as from the rst November, 1917, 
but the appellants not to be accountable for rents and profits of the 
property during their period of possession. On payment by the 
respondents within one year from the date of certificate of the sum 
so certified less the costs aforesaid, let the appellants reconvey the 
property comprised in the deed of sale of the rst November, 1917, 
freed and discharged from all claims and demands in respect of the 
mortgage of the roth July, 1909. In default of such payment on or 
before the date aforesaid, Jet this suit as from’ that date stand 
dismissed without costs. 


Each of the parties should, in any event, bear their costs of this 
appeal. 
Their Lordships will humbly advise His Majesty accordingly. 
High Courts order varied. 
T. L. Hilsen & Co.—Solicitors for the appellants, 
Darrow, Rogers & Nevill —Solicitors for the respondents, 
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HIGH COURT 


SHAH MUHAMMAD HABIBUL RAHMAN (Plaintif) 
VEFSUS 
SYED ABDUL HAI AND ANOTHER (Defendants) .* 


Pensions Act of 1871, section ri—Cash allowance substituted for land— 
When not amounting to pension—Alienation of allowance by grantee— 
Whether justified. 

Where originally the Moghal Emperors had made a muafi grant 
of landed property in favour of the plaintifi’s family, and later 
on this grant was resumed and a cash allowance substituted and 
the plaintiff» right to this allowance was also recognized by the 
British Government, under Regulation 24 of 1803, (which was 
superseded by the Pensions Act) and which laid down “ that- 
where lands were granted by the late Government (Moghal Govern- 
ment) and’ hai been resumed by that Government and cash 
allowances had been substituted, thcse allowances were to be 
regarded as property’ and were to descend to the heirs of the 
present and tuture recipients”, Aeld, that the cash allowance 
was a substitution for land which could be alienated by the 
grantee. The allowance was not a pension as mentioned in 
section rr of the Pensions Act. 

Harnam Das v. Fatyast Begam, I. L. R., 44 All., 354 and Seere 
tary of Stale for India v. Khemchand Jaichand, 1. L. R., 4 Bom., 
432, referred to. 

SECOND APPEAL from a decree of R. L. YORKE EsQ., District 

Judge of Allahabad, confirming a decree of BABU TIRLOKI NATH, 

Subordinate Judge. 


Mohan Lal Sandal and Skiva Prasad Sinha, for the appellant. 
Panna Lal, for the respondents. 
The judgment of the Court was delivered by 


MUKERJI, J.—The appellant before this Court was the plaintiff in 
the court of first instance. His father used to get an allowance, from 
the Government Treasury of Rs. 370 and odd. He mortgaged his 
allowance with the respondent No. 1, Abdul Hai, and the latter obtain- 
eda decree on foot of the mortgage and brought the allowance to 
sale. The sale was, however, not completed on account of the 
institution of the present suit. The son said in the plaint that he, 
had an interest in the allowance and that the allowance was granted 
in the interest of the family and was inalienable, being a political 
pension. He asked for a declaration to that effect. As to how the 
allowance came to bé made, he gavea history of it in the plaint 
He said that there was originally a muaft grant of the landed pro- 

* S. A. No. 1038 of 1923. 
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perty by the Moghal Emperors in favour of an ancestor of his. 
Later on, the grant of land was resumed anda cash substitution 
was made for it. It was this cash allowance which was the subject- 
matter of the suit. . 

The decree-holder disputed the allegation of the plaintiff that the 
property was inalienable or that it was a pension. Various fssues 
were raised and ultimately the suit was dismissed by the lower 
appellate court ona finding as to the nature of the allowance. 
It is this last point that has been argued before us and we proceed 
to decide it. We leave the other question undecided. The ques 
tion for our decision is whether the cash allowance to which the 
dispute relates isa political pension or whether it is a property 
within section 7 of the. Pensions Act, being Act 23 of 1871. 

As already stated, it is the plaintiff’s case that originally there 
was a muafi grant in his family. It is also his case that the land 
was resumed and a cash allowance was substituted therefor. That 
those allegations are true is established by certain correspondence, 
a copy of which has been produced by the plaintiff. There isa 
‘letter on the record addressed by the Secretary of the Board of 
Revenue to the Secretary of the Local Government, bearing the 
date 3rd of March, 1837. It shows that certain allowances which 
had been continued up to 1834 had been stopped and applications 
had been made to the Board of Revenue on behalf of the descendants 
of the recipient of the allowance for continuance of the same to the 
applicants. The letter refers to Regulation 24 of 1803 and recog- 
nises the rights of the applicants to the allowance. Among these 
applicants is one Qudratullah who was the grandfather of defendant 
No. 2, the father of the plaintiff-appellant. On these facts and 
on the admission of the plaintiff, itis clear that in lieu of the 
original grant a cash allowance was substituted. The question 
is whether this allowance falls within section 7 of the Pensions 
Act and is therefore alienable and is capable of being sued 
for and recovered in the same manner as any other property. It 
is Interesting to note that the last sentence of section 7 of the 
Pensions Act of 1871 is almost verbatim the same as that to be 
found in section 2 of Regulation 24 of 1803. The Regulation 24 
of 1803, which has been superseded by the Pensions Act, laid down 
that where lands were granted by the late Government (Moghal 
Government) and had been resumed by that Government and cash 
allowances had been substituted, those allowances were to be regarded 
as ‘property’ and were to descend to the heirs of the present and 
future recipients, etc. It is this regulation that has been referred 
to in the letter already mentioned. Having regard to these circum- 
stances, we think the lower appellate court is right in holding that 
the allowance in the present case was a mere substitution for landed 
` property which belonged to the family of .the mortgagor. The 
property is alienable and therefore it was capable of being mort 
gaged, 
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Our attention was drawn by the learned counsel for the appel 
lant to the case of Harnam Das v. Faiyazi Begum (*). In this 
case, the definition of pension, as given in the case of Secretary of 
State for India in Council y. Khemchand Jaichand (*) was 
adopted. That definition is as follows :— 


“ A pertodical allowance or stipend, granted, not in-respect of 
any right, privilege, perquisite or ‘office, but on account of past 
service or particular merits or as compensation to dethroned Princes, 
their famulies and descendants ”. 


It will be seen that in this particular case, the cash allowance 
has been given on account of a right, vêz., a right to the land. The 
cash allowance isa substitution for land which could be alienated 
by the grantee. This allowance, therefore;is not a pension as 


mentioned in section r1 of the Pensions Act „2e 
The appeal fails and we hereby dismiss ıt with costs. =% 
Appeal disinissed 


(1) I L. R ,44 All, 354. 
(2) I. L, R, 4 Bom, 432 
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JADO SINGH AND OTHERS (Plaintiffs) 
versus” 
NATTHU SINGH AND OTHERS (Defendants).* 


Tindu Law—A lienation— Joint f. anil y property— Transfer by manager in 
order to purchase netu property — When justified and binding on family 
members— Benefit to the estate "— Definition of. 


A transfer of joint property by the manager, in order to 
acquire fresh property, can be justified if it is not a mere spe- 
culation but results in actual benefit to the estate. The other 
members of the family cannot retain the benefit and at the same 
time repudiate the transaction by means of which that benefit 
‘has been acquired. / 

` It is impossible to give a precise definition of “benefit to the 
4eslate’’ applicable to all cases for every case has to depend on 
its particular circumstances and facts. 

The benefit to be confened on the estate is something distinct 
from mere need or the pressure upon it. 


Hanooman Persaud Panday v. Musaninat Babooee Munra 1 Koon- 
warce, 6 M. I. A., 393 at 423 and Zndar Kuar v. Lalta Prasad, 
I. L. R, 4 All., 532 at 543, followed. Palaniappa Chetty v. Dei 
Vasıke Mony Pandara, 44.1. A., 147 and Badam v. Madho Ram, 
61 I. C., 20 and Tula Ram xw. Tulshi Ram, 18 A. L. J. R., 699, 
referred lo. l 

Where joint property, which was inconveniently situated 
and not sufficiently profitable, was sold by a Hindu {father 
and new property was purchased in lieu of it and the transac- 
tion resulted in considerable advantage to the family, held, 
that the transaction was pradent and beneficial and there- 
fore, binding on the members of the family. Even if any small 
sum of money out of the sale consideration had not been lequiied 
for any legal necessity and was not utilized towards the acqul- 
sition of the new property, the sale could not be avoided unless 
it were shown, that the money was not at all paidto the plaint- 
iff’s father and that the consideration which was actually paid 


was not equal to the real value of the property. Zal Bahadur. 


Lal v, Kamaleshar Nath, 24 A. L. J. R., 52, followed, 
‘’ First APPEAL from a decree of BABU RAMA Das, Subordinate 
Judge of Saharanpur. 
Shiva Prasad Sinha (for Katlas Nath Katju,) for the appellants. 
Surendro Nath Sen and B. Malik, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the plaintiffs arising out 
ofa suit brought by three minor sons to challenge an alienation 
made by their fathers. The eldest plaintiff was about six months 
old at the time of the alienation, which was on the 16th of October, 
1912, and the other minors were-not born at all. The allegations 

* F. A. No. 495 of 1922 
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SAVIL in- the plaint were that the fathers of the plaintiffs, who were 
i926 impleaded in thee suit as pro forma defendants Nos. 1 and 2, fell 
== into the hands of avaricious persons and became fond of speculation 

JADO SINGE and gambling and were additted to vicious habits, and in conse- 

Natruu quence they transferred ancestral property under a saledeed of the 
SINGH date mentioned above in favour of fhe ancestors of the principal 

Sulaiman}. ‘efendants without any legal necessity. There was no clear and 

categorical statement in the plaint that consideration had not passed, 

but the main allegations were that the transfer was without legal « 
necessity and that it was tainted with immorality and illegality, and 

had further been brought about by the fraud of the vendees. These 

allegations in the plaint were denied by the principal defendants. 

The plaintiffs’ fathers, who are still alive and who have special 

means of knowledge, were not put into the witriess-box to state 

either that they had not received any part of the sale consideration, 

or to depose that they had raised this money for any unlawful*pur- 

pose. Both oral and documentary evidence was led on both sides 

The learned Subordinate Judge came to the conclusion that the 
transaction was for necessity and for the benefit of the family and 

has resulted in considerable benefit to.it. He further found that 
the whole of the consideration had been paid. On these findings 
he has dismissed the suit. The plaintiffs challenge some of the 

findings in appeal. 


It appears that the property sold to the principal defendants 
had itself been acquired by the family under a sale-deed, dated the 
8th of April, 1897, for a sum of Rs. 4,000. Out of this sum, 
Rs 700 remained unpaid, and in lieu of it a bond was executed by 
the plaintiffs’ grandfather, Phul Singh, on the same date in 
favour of Lala Hardian Singh. This bond carried interest 
at the rate of ten annas per cent. per mensem, compounded every 
year. In spite of the lapse of over ten years, Phul Singh was not 
able to pay off this amount. On the oth of July, 1908, Phul Singh 
executed a mortage bond in lieu of this document for a sum of 
Rs. 2,450 at the same rate of interest compounded every year—the 
amount representing the principal and interest due on the previous 
bond of 1897. Later on, after Phul Singh’s death, his sons Natthu 
Singh and Arjun Singh, the fathers of the plaintiffs, executed a 
hypothecation bond, dated the 15th of June, 1912, in order to raise 
Rs. 500 to pay off interest due on the previous bond, and some 
cash. This document carried interest at the same rate. On the 
16th of October, 1912, the sale-deed in dispute in this case was 
executed by Natthu Singh and Arjun Singh for themselves and 
Natthu Singh acting also as the guardian of his minor son, Jado 
Singh, plaintiff No.1. The sale consideration was Rs. 6,650 and 
was stated to be paid as follows :— * 

Rs. 2,600 were left with the vendecs for payment of the two 
previous bonds in favour of Lala Hardian Singh; 





+ 


VOL. XXIV] HIGH COURT 635 


Rs. 400 had been taken in advance betore the execution of 
the document ; 
Rs. 1z0 had been taken as earnest money in order to meet 
the expenses of the execution, and a sum of 
Rs. 3,530 was stated to be required for the maintenance of the 
minor and fer other expenses. E 
Just a month intervened before the execution of the document 
and its presentation for registration. Before the Sub-Registrar the 
adult executants admitted the execution and completion of the 
document and the receipt of the consideration mentioned therein. 
Rs. 2,750 were actually paid in cash before the Sub-Registrar. It 
is in evidence that at the time when this sale took place Natthu 
Singh and Arjun Singh were actually negotiating for the purchase 
of zamindari property in their residential village in which they were 
then mere tenants. Within seven months of the registration of 
the sale-deed, Natthu Singh and Arjun Singh actually purchased 
property in their residential village for a sum of Rs. 3,000. 


For nearly nine years before the suit was instituted by the 
minor sons under the guardianship of their maternal grandfather, 
neither Natthu Singh nor Arjun Singh made any demand of any 
outstanding balance of the sale consideration, nor instituted any suit 
to recover any unpaid portion of it. 

As regards the question of consideration, the learned vakil for 
the plaintiffs has to concede that the sum of Rs. 2,600, left for 
payment to prior mortgagees, amounted to an antecedent debt with- 
in the meaning of the pronouncements of their Lordships of the 
Privy Council in the case of Brij Narain v. Mangal Prasad (). 
It is, therefore, not possible to question the validity of this item of 
the sale consideration. The payment of Rs. 520, received before- 
hand, has not been challenged in appeal before us. Out of Rs. 3,530, 
the payment of Rs. 2,750 in cash before the Sub-Registrar is also 
accepted on behalf of the appellants). The whole argument has 
turned on the question whether the remaining sum of Rs. 780 was 


in reality paid to the fathers of the plaintiffs or not. We have : 


already remarked that the question of non-payment of any part of 
the consideration was not put forward by the plaintiffs in the fore- 
front. It is discussed by the learned Subordinate Judge under 
issue No. 2, which related to the question of legal necessity and 
benefit of the family and the defendants being purchasers in good 
faith for consideration after dona fide enquiry. The learned Judge, 
on the evidence and the circumstances, was satisfied that the whole 
of this consideration was in fact paid. It is needless for us to 
discuss the evidence in detail, but we may note that the circumstance 
which has impressed us very strengly is that the plaintiffs’ fathers 
did not, after the sale, ever assert or make any demand for the 
return of any balance. Had any amount been left outstanding, it 
1) LL. R., 46 All, 95. 
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1g most unlikely that they would not have demanded it when the 
property itself had passed out of their family. The four vendees 
in whose name the salexleed was executed, were all dead at the time 
when the suit was instituted. The defendants therefore were not 
in a position to produce any of those four men who actually paid 
the sale consideration. They have led.some oral evidence. On the 
other hand, the plaintiffs’ fathers, who had special means -of know- 
ledge and who must know all about the payment of the consideration, 
have been clearly kept out of fhe witness-box. Their acknowledg- 
ment before the Sub-Registrar that they had received the entire 


‘consideration remains unrebutted’ We, therefore, think that it is 


impossible to interfere with the finding of the learned Subordinate 
Judge that the whole consideration had in fact been paid and that 
no part of it remained outstanding. 


In spite of wild allegations as regards the immorality and vicious 
habits of their fathers, the plaintiffs led no satisfactory and reliable 
evidence to substantiate their allegations. The learned Subordinate 
Judge has rejected this story and that story has not been pressed 
before us. 


The mam argument before us is that even assuming that 
Rs. 2,600 were for a valid consideration for the alienation, there was 
no justification to raise further sum in order to purchase fresh property, 
as is alleged by the defendants. That about Rs. 3,000 out of the sale 
consideration received were utilised towards purchasing this fresh 
property, is fully established by the orel evidence and the circum- 
stances of this case. The learned Subordinate Judge has believed 
this story and we have no hesitation in agreeing. with his’ view. In 
fact this point has not been pressed before us very seriously. ` 


What has been strongly urged ts that there was under the Hindu 
law no justification for the fathers of the present plaintiffs to raise 
money by transferring joint property in order to purchase fresh pro- 
perty. The contention is that such a course amounted to a mere 
speculation, which was wholly unauthorised. Before we go into the 
“question of law it is necessary to state the circumstances under which 
the fresh property was acquired. 


The plaintiffs’ “fathers were mere tenants in village Asanwal, and 
it is only natural to suppose that they must have been very anxious 
to become zamindars in that village. They had acquired property in 
1897 in village Salempur, some two miles from their village, where 
they had some cultivation, On this property there were mortgage 
debts carrying interest at 7 $ per cent. compounded every year, the 
amount having accumulated to about Rs. 2,600. For 2 long number of 
years they had been unable to pay of*this amount and discharge the 
debt and therc seemedeto be no prospect of their being able to do so 
in any way other than by transferring a part of it. The learned 


\ 
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Subordinate Judge, has found that the creditors were pressing for the: 
payment of this money. In fact the last hypothecation bond was 
executed in order to pay off some interest on thesprevious one. A 
demand for further payment of intérest was therefore not at all 
improbable The Government revenue shown against this property 
in the sale-deed of 1912 was Jess than that shown in 1897; this sug- 
gests that the property might have deteriorated in quality. The 

learned Subordinate Judge has found that although the plaintiffs’ 

fathers were good managers and it might be assumed that they were 
doing their best, they found it difficult to cultivate lands situated not 
in their residential village but in a village some two miles off. He 
has further found that it was foresight and prudence on their part 
to sell the property distantly situated and purchase property in lieu 
of it near home where cultivation could be managed by them at a small- 
er cost. This was doubly so when the result would be to free them- 
selves from the anxiety of the old debt bearing compound interest which 
would otherwise go on swelling. He was further satisfied on the 
oral evidence that the property in Asanwali was better of the two, 
both in respect of the quantity of the yield and its price. He ‘has 
therefore come to the conclusion that the transaction was, prudent and 


beneficial from every point of view. We agree with this view fully.~ 


He has further pointed out that as a matter of fact this transaction 
has proved very beneficial and has resulted in considerable advantage 
to the family. The property’which they purchased for Rs. 3,000 on 
the 5th of July, 1913, is now worth about Rs 6,000 and has thus ap- 
preciated considerably in value. The plaintiffs along with their 
fathers are admittedly in possession and in enjoyment of it and they 
wish to retain it. At the same time they desire that the sale-deed, 
by means of which money was raised to acquire the property now 
in their enjoyment, should be set aside so that they may get back 
the other property also. As we are agreeing with the view of the 
learned Subordinate Judge on the facts, we do not think it necessary 
to discuss all the oral evidence in detail and we content ourselves 
with stating that we accept these findings as fully justified by the 
evidence. i 0 


It has, however, been very strongly contended on behalf of the 
plaintiffs that even assuming all these findings, the whole transaction 
cannot be upheld because the plaintiffs’ fathers had no authority to 
transfer joint property in order to raise money to purchase fresh pro- 
perty, and it is urged that under no circumstances can a sale of a 
joint property in order to acquire fresh property be justified, as it 
can never be a case of legal necessity. As to the question whether 
it might not be a transaction for the benefit of the family, the argu- 
ment that has been pressed before us is that in view of the 
pronouncements of their LordsHfips of the Privy Council in the case of 
Paluniappa Chetty v. Dei Vasika Mouf Pandara (*), there 


(1) 44 I. A., 147 S.C. I. L. R., 40 Mad., 709. 
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can be no benefit to the family unless it amounts to a preservation or 
protection of the family property. 


As early as~1856 their Lordships ‘of the Privy Council in the - 


leading case of Hanooman Prasad Panday v. Musammat Babooee 
Munraf Koonwaree (*) laid down the law as follows :— 


“The power of the manager fôr an infant heir to charge an | 


estate not his own, is, under the Hindu law, a limited and quali- 
fied power. It can only be exercised rightly in a case of need, or 
for the benefit of the estate. But where, in the particular instance, 
the charge ts one that a prudent owner would make, in order to benefit 
the estate, the bona fide lender is not affected by the precedent mis- 
management of the estate. ‘The actual pressure on the estate, the 
danger to be averted, or the benefit 10 be conferred upon it, in the 
particula: instance, is the thing to be regarded”. 

It is quite clear that the benefit to be conferred upon the estate 
was something distinct from mere need or the pressure upon it. At 
least this was the view which was accepted by this Court in several 
cases. We may only refer to the case of Judar Kuar v. Lalta Prasad 
(°). MAHMOOD, J. pointed out that there was a distinction be- 
tween litigation undertaken to protect the property and litigation the 

‘object of which was to obtain a possible benefit for the estate, and 
then remarked :— 


“As a general iule, the former class of litigation would no 
doubt amount to legal! necessity ; and in regard to the latter class 
of litigation it may be laid down that, if such litigation ends in 
actual benefit to the estate, any alienation which may have been 
necessary for prosecuting the litigation would be valid and bind- 
ing upon the reversioner, on the analogy of the maxim—he who 
enjoys the benefit ought to bear the burden also”, 

Since then this Court has accepted the view that a transfer of 
joint property by the manager can be justified if it is not a 
mere speculation but results in actual benefit to the estate. The 
other members of the family cannot retain the benefit and at the same 
time repudiate the transaction by means of which the bénefit has been 
acquired. ~ Goo y 

We do not think that their Lordships of the Privy Council in the 
case of Palantappa Chetiy v. Dei Vasika Mony Pandara (®), 
meant to depart from the view expressed in Hanooman Prasaa’s 
case. All that their Lordships remarked was that in the reported 
cases no indication was found as to whatis the precise nature of the 
things to be included under the description “benefit to the estate”. 


~ Their Lordships then observed :— 


“It is impossible, their Lordships think, to give a precise defini- 
tion of it applicable to all cases and they do not attempt to do so. 
The preservation, however, of *the estate from extinction, the 

= e (1) 6 M.I. A., 393 at 423. 
(2) I. L. R., 4 All., 532 at 543. 
(3) 441. A, 447. 
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defence against hostile litigation affecting it, the protection of it 
or portions from injury or deterioration by inundation, these and 
such like things would obviously be benefits. The difficulty is to 
draw the line as to what are, tn this connection, to be taken as 
benefits and what not”. 
The case before their Lordships was one in which a “ shebait”’ of 
temple property had granted a lease in perpetuity “ solely for the 
purpose of getting capital to embark on the money-lending busi- 
ness”. Their Lordships held that that could not be considered a 
benefit to the estate. Their Lordships, however, further proceeded 
to consider whether on facts the transaction was in reality bene- 
ficial and came to the conclusion that it was not. 2 


When their Lordships themselves remarked that it was impossible 
to give a precise definition of “benefit to the estate” applicable to 
all cases and that they did not attempt to do so, it is difficult to 
accept the contention of the learned Vakil for the plaintiffs that by 
implication their Lordships meant to confine the scope of the word 
“ benefit” to the cases mentioned by their Lordships as coming 
obviously under that head. Every case has to depend on its par- 
ticular circumstances. and facts. It is impossible to hold that in 
view of the remark of their Lordships the view of this Court has 
been altered so as to make it impossible for the manager of the 
joint Hindu family to transfer property in order to acquire another 
property in lieu of it. If such were the view, exchanges would be 
absolutely prohibited and managers would find it impossible to get 
rid of properties small in extent, distantly situated and difficult to 
manage, in order to acquire property more beneficial -and` useful. 
The case decided by their Lordships of the Privy Council has been 
a subject of consideration by the Patna High Court in at least three 
cases which have been brought to our notice, and the view of the 
Patna Judges certainly is that this case does not overrule the pre- 
vious decision. We may here refer to Badam v. Madho Ram (), 
Kalika Nand Singh vy. Shiva Nandan Singh (*) and Gainda Mal 
v. Roda (*). 

In the case of Tula Ram v. Tulshi Ram (*), it was held that 
where a joint family property had been mortgaged to obtain a loan 
on the representation that the money was required for the purpose 
of purchasing certain zamindari property and the purchase was not 
in fact an unprofitable or improvident transaction but proved bene- 
ficial to the family, the debt was incurred for the benefit of the 
family and was binding on all the members thereof. This was in 
accordance with the previous view held by this Court. Later on 
came the case of Bhagwan Das Natk v. Mahddeo Prasad Pal (°). 
At page 274 the learned Judges referred to the case decided by 
MAHMOOD, J., already quoted by us, and remarked that the mere 

b 61 I. C., 20. (2) 63 I. Ç., 625. 


3) 63 I. C., 766. (4) 18 A. L. J. R., 699, 
(5) 21 A, L, J. Ra 271, 
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borrowing of money to pursue litigation, the object of which was to - 
obtain a possible benefit for the estate was held not to be justified 
under the doctrine of “legal necessity ”?” as known to the Hindu law, 
though possibly tf the litigation resulied in benefit lo the estate, the 
debi would be binding tn accordance with the principle of equity 
embodied tn the maxim quoted. ‘The learned Judges then referred 
to the case of their Lordships of the Privy Council and stated that 
there was nothing in the remarks in that case to encourage the 
notion that an adventure in the shape of a speculative suit which 
might possibly bring profit to the estate could possibly be regarded 
as a“ benefit to the state” or a “legal necessity”. We agree with 
this view. It was further remarked that “the observations of their 
Lordships rather import that any act for which the character of 
“legal necessity” or “benefit to the estate” can be claimed, must 
necessarily be a defensive act something undertaken for the pro- 
tection of the estate already in possession, not an act done with the 
purpose of bringing fresh property into possession, and which may or 
may noi be successful under the chances attending upon littgation’’. 
It is obvious that the transfer of family property in order to 
enable the members to embark upon litigation in the hope of 
acquiling property onthe success of uncertain litigation cannot 
amount to justification. The learned Judges had before them the 
case of a manager who had made four mortgages and spent sums 
borrowed in support of a futile claim for mutation, which ultimately 
fell, the mortgagee knowing that these sums had been borrowed for 
the purpose of that litigation. That case therefore has no resemb- > 
lance to*the- case before us In the same way the case of Shanker 
Sahi v. Batch Ram (*), which was a case where family property 
was transferred in order to acquire necessary funds to pre-empt 
other property, is not directly applicable. On the other hand, the 
case ol Jagmohan Agrahri v. Prag Ahir (°), decided by a Bench 
to which LINDSAY, J who had decided the case in Bhagwan Das 
Natt v. Mahadeo Prasad Pal (°) was a party, goes further than 
even the present case, for there the disposal of ancestral property 
by a Hindu father which was inconveniently situated and was not 
sufficiently profitable, was upheld, though the sale consideration was 
applied not for the purchase of fresh property but for the extension 
of the family ebusiness which though not of a speculative nature 
subsequently failed. On the strength of these authorities we are 
therefore unable to hold that in no case can a transfer of joint pro- 
perty made in order to-acquire another property in its place be 
justified. In this particular case we have already referred to various 
circumstances showing the foresight and prudence of the managers 
We might here point out one more important circumstance. At 
the time of the sale-deed the only rale members of the family were 
* (1) 23 A. L.J. R., 204. 


(2) a3 A. L. J. R., 209. 
(3) 21 ALL. J. R., 271. 
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Natthu Singh and Arjun Singh and Natthu Singh’s minor child Civi 
Jado Singh. The adult members were the only persons who could aaah 
judge of the prudence and prospective benefits of the transaction —- 
that they were entering into. Natthu Singh not only acted as the anne SINGH 
manager of the family but also as the guardian of the minor son. NATTHU 
These people were in the best position to judge whether the trans- SINGH 
action was prudent and beneficial or not. That their judgment was ș, Vania x 
not wrong has been demonstrated by the enormous increase in the 

value of the property and the actual benefit which has accrued. The 
plaintiffs have derived full benefit from it and are determined to retain , 
the property. Under these circumstances it seems to us impossible 
to allow them to get rid of the sale-deed by means of which they 
were provided with the means by which the unencumbered pro- 
perty which they are retaining was acquired. We have already re- 
marked that a good portion of the amount was utilised for payment 
of antecedent debts which cannot possibly be avoided by the plaint- 
iffs. Even if any small sum of money out of the large sale con- 
sideration had not been required for any legal necessity and was not 
utilised towards the acquisition of this other property, the sale could 
not be avoided unless it were shown that the money was not atall ~ 
paid to the plaintiffs’ fathers and that the consideration which was 
actually paid was not equal to the real value of the property. We 
might in this connection quote the recent Full Bench case of La? 
Bahadur Lal v. Kamaleshar Nath (*). 


Having regard to all these circumstances we are of opinion that 
this appeal must be dismissed. We accordingly dismiss it with 
costs. ° 


Appeal dismissed. 
(1) [1926] 24 A. L. J. R., 522 ~ l 
BISHAMBHAR NATH (Applicant) C1VIL 
aa oe 





FIRM R. G., BANSAL anD Co. (Opposite party) * 


Provincial Insolvency Act, section 54—Mortgage within three months of 

"mortgagor's insolvency—Annulment of—Prior debts credited in mori- KANHAIYA 
gage-deed— Lease, rent secured by—Whether secured debt—Mortgage BOYS, J, 
and lease when part.of same transaction, 


One Æ executed a usufructuary mortgage-deed of his house 
in favour of the appellant and on the same day the appellant 
executed a lease of the house in favour of R. The rent reserved 
in the lease was exactly equal to the interest due under the 
moitgage-deed. The mortgagor was subsequently adjudicated an 
insolvent and the appellanteclaimed to rank as a secured creditor 
not only in respect of the principal sum que under the mortgage- 
deed, but also in respect of two other sums, namely, an umealiz- 
*Civ. Rev. 53 of 1925-S. A. No. 589 of 1926 
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ed simple money decree for arrears of rent and another sum of 

unpaid rent. Æeld, that the payment of rent under the lease was 

only a mode of paying the interest due on the mortgage and as 

such the claim for the unpgid rent should be treated as a secured 

debt due on the mortgage and charged on the mortgaged pro- 

perty but the amount due under the decree for arrears of rent 

was a simple unsecured debt and could not be charged on the 

mortgaged property. 

Altaf Husain v. Lalta, I. L. R., 19 All, 494, Madhwa v~. 

Sidhanta, I. L. R., 26 Mad., 662 and Abdullah v. Basharat, I. L. 

aN R., 3g All., 48 (P. C.), referred to. 
5 Imdadul Hasan Khan v. Badri Prasad, I. L. R., 20 All, 401, 
os > followed. 
* SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., Dis- 

trict Judge of Agra, confirming a decree of BABU SHEODARSHAN 
DAYAL, Judge of the Court of Small Causes, exercising the powers 
of a Subordinate Judge. 


A. Sanyal, for the appellant. 
Narain Prasad Asthana, for the respondent. 
The following judgments were delivered :— 


Boys, J.—One Riazuddin, on January 30th, 1920, executed a 
usufructuary mortgage-deed of his house in favour of Bishambhar 
Nath and on the same day Bishambhar Nath executed a lease of the 
house in favour of Riazuddin. A rate of interest was specified in 
the mortgage-deed anda sum exactly equivalent to this interest 
was named as the rent provided for by the lease. The periods of 
the mortgage and the lease were identical and mutual references 
were made in the deed and in the lease tter se to each other. 


On August 9th, 1922, Riazuddin executed a usufructuary mort- 
gage in favour of R. G. Bansal & Co., for Rs. 12,000 by the terms 
of which Rs. 11,000 were to be paid to Bishambhar Nath in dis- 
charge of his mortgage. This condition was, however, never carried 
out. 


On November 29th, 1922 Riazuddin executed a third usufruc- 


tuary mortgage in favour of Bishambhar Nath for Rs. 13,000. 


This mortgage also, like the first, was accompanied on the same 
day by a lease from Bishambhar Nath to Riazuddin.' 


On January 2nd, 1923 Riazuddin petitioned to be declared insol- 
vent and in the insolvency proceedings Bishambhar Nath claimed 
to be ranked asa secured creditor. To this R. G. Bansal & Co., 
the present opposite party, took objection by an application under 
section 54 of the Provincial Insolvency Act by which they success- . 


` fully claimed to have Bishambhagy Nath’s second mortgage of 


November 29th, 1922 declared to be invalid as giving a fraudulent 
preference to Bishambhar Nath. 


The consideration for the mortgage of November 29th, 1922 is 


~ 
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set out in the order of the learned Subordinate Judge, dated April 
the 11th, 1924, and is as follows :— 


; ; Rs. a. p 
(a) Set off against a prior mortgage debt, date 
1920 | oe te S oa 10,000 © 
(6) Set off against rent*for 13 months oy 975 o 
(c) Set off on account of a Small Cause Court ` 
decree T D n 363 3 o 
(d) Set off against two pronote debts 104 Oo oO 
(e) Took cash for purchase of stamped paper.. 137 “8 2° 
(f) Set off against rent for one month in ad- a an 
vance a si ua 97 Buo 
(g) Left for payment to the present applicant 
on account of a mortgage bond, dated 
gth August, 1922 . ee r,000 0 o 
(4) Took Rs. go in cash ga p 50 o o 
(i) Cash before the Sub-Registrar. . k 272 13 0 
Total .. 13,000 0 Oo 


Both courts held that the mortgage-deed did give a fraudulent 
preference to Bishambhar Nath and therefore disallowed all the 
items except (a) and (g). | 

The fifth ground in the memorandum of appeal challenges the 
finding that the document generally was by way of fraudulent pre- 
ference. It is unnecessary to deal with this contention in detail. It 
is really only necessary to state the facts and dates thatI have 
` already set out and to note the items (2), (e), (f), (4) and (i) to 
appreciate the correctness of the findings of the lower courts in 
regard to the general nature of this transaction in relation to section 
54 of the Provincial Insolvency Act. I see no reason to differ from 
the lower courts on this point. 


Serious contention has, however, been raised before us as to whe- 


ther the items (ő) and (c) ought not to haye been allowed as being 
secured debts. 


Item (6) set off against rent for 13 months. It is contended. 


that the mortgage-deed and the lease of January 30th, 1920, must 
be regarded as one transaction and that so regarded, it follows that 
the rent stated by the lease is only the usufruct under the mortgage- 
deed stated in another form. I think that there is force in this 
contention. The case is really governed by Altaf Husain v. 
Latta ('),a decision of BANERJI and AIKMAN, JJ. It was there 


held, and this isa view that so far as I am aware has never been. 
departed from and frequently affirmed, and the real question is what. 


was the intention of the parties. In other cases differing on their 
facts a different result has been arrived at. But no case has been 


(1) [1897] I. L. R., 19 All., 496. 
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drawn to our attention in which any Judge has expressed the view 
that the decision in Alaf Husain v. Lalta (*) should have been 
otherwise than it was. Apart altogether from the fact that there 
has been no such expression of eer Iam of opinion that that 
case was rightly decided. 


In connection with this point I have conde the following 
cases :—[1897] 23 Al., 341 (footnote) no name is given in the 
report; Altaf v. Dalia (), Indad Husain v. Badri Prasad (*), 
Chiman v. Bahadur (°), Partab Bahadur vy. Gajedhar (*), Madh- 
wa sv. Sidhanta (°), Munawar v. Jam Bijai (°), Abdullah v. 


Basharat ("), Ramakrishna v. Nakkar Kappanna (°), Kadma v.’ 


Muhammad Ali (°) and Panaganti Ramarayanimgar v. Maka- 
raja of Venkatagiri (°). 

Matters, to which weight has often been given in determining 
whether the transactions were one or separate, are :— Whether the 
documents were executed on the same day or the second very shortly 
after the first; whether they were registered on the same day; 
whether they refer tuer se to each other and, if so, in what terms; 
whether there is interest named in the mortgage of an amount 
equivalent to the rent named in the lease; whether periods of the 
two deeds are identical. Examined in the light of such facts I think 
that there can be no doubt whatever that the two deeds in the pre- 
sent case constituted “one transaction ”. 


In 23 All., 341 (footnote) effect was given to the consideration 
that the lease in many of this type of cases could equally have been 
given to a third. party as a reason for divorcing the two deeds and 
treating them as evidencing two wholly separate transactions. But - 
it has not to be considered in such cases what may be the effect of 
two documents one between A and B and the other between A and 
C with no interest or intention common between all three but of 
two documents between A and B and, as it appears to me, the fact 
that a lease between A and C would, in such circumstances of 
absence of interest and intention common to A, B and C, be a trans- 
action separate from a mortgage between A and B is wholly irre- 
leyant to the consideration of two documents both between A and B. 


, To divorce wholly the two deeds in this case would involve 
holding that~the mortgagee intended and the mortgagor believed 
him to intend to give up all security for the interest on the money 
he was lending. Such a view is surely untenable. 


‘I desire to make it clear that in arriving at my conclusion in 
this case I have not been influenced by, and would deprecate any 
subtle’ weighing of isolated facts in any particular case. A certain 


(a) [1897] I. L. R., 19 All., 496. (2)° [1898] I. L. R., 20 All., 401. 
(3) pine: I. L. R., 23 Alt., 338. (4) [1902] I. L. R., 24 All., 521, P. C. 
` 5e . R., 27 AlL, 313. 


1903|, I. L. R., 26 Mad., 662. B We E e 
g) ie T, L. R., 35 All, 48, P.C. (8 1917{ 43 I. C., 286; 33 M. L. J., 581. 
9) [191g] I. L. R., 41 All, 399. (10) [r9z0] J. L. R., 44 Mad., 301. 
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percentage of weight cannot be allowed to the presence or absence 
of each particular fact so as jo makea mathematical sum of the 
decision to be arrived at. 


It may, well be that in cases where dates, periods, interest and 
rent are not identical, the two deeds may yet be regarded as really 
one agreement evidenced by the first deed with certain extra condi- 
tions having effect only for a limited period or in regard to a limited 
portion of the usufruct, etc. 


For instance, it may be quite possible under given circumstances 


B 


to properly regard the two deeds as one transaction notwithstanding . 


the fact that considerable interval elapsed between the execution Of’ 
the two deeds (compare /mdad Husain v. Badri (*), where the 
interval was three weeks, and Kadmav. Muhammad (°), where the 
interval was seven weeks). 


Again it may be that the periods covered by the mortgage-deed 
and the lease are not identical. In sucha case pursuing the prin- 
ciple above suggested, the mortgage-deed would be regarded as the 
principle agreement the terms of which would be applicable in their 
entirety to those parts of the period of the mortgage not covered 
by the lease and the terms would bé varied only in regard to the 
period covered by the lease. Prima facie it would seem that if 
the parties can bya duly registered document vary the terms of 
the mortgage in relation to the usufruct for the whole term of the 
mortgage, there is no logical and valid reason why they should not 
vary the terms fora part of the term covered by the mortgage. 

Similarly if they can by a duly registered document vary the 
manner in which the mortgagee is to receive the whole of his usu- 
fruct, there is prima facie no logical and valid reason why the 
manner of receipt of the usufruct should not be varied fo the extent 
corresponding to the amount of the rent named in the lease. If 


this be so, the fact that there is no interest named in the mortgage- - 


deed or that the amount nanred is not exactly equivalent to the rent 
named would be no bar to the applicability to such a case also of 
the view that I take of this case, namely, that it is merely a case of 
the principal terms being’ settled by the mortgage-deed with certain 
variation as to the manner of receipt of a part of the usufruct super- 
imposed by a duly registered lease, K 

If the view that is here suggested be generally applicable to all 
such cases in their numerous varieties it may beall to the good, 
for it is clearly to the interest of the public and of legal practitioners 
that a general principle should be applicable to such cases and that 
the decision in any particular case should not depend on the un- 
certain particular weight which may be attached by a `particular 
judge toa particular element among the vgried circumstances of 
each case. A broad view of the facts in every case should be taken 

l (1) a I. L. R., 20 All, 401. i 
(2) [1919] L L. R., qt All, 399. i 
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—compare the remarks of PIGGOTT and WALSH, JJ. in Kadma v. 
Mukammad Ali C). 


The Courts are concerned to get at the real intention of the 
parties, a proposition which has been constantly affirmed, and such 
intention cannot be discovered and given effect to by holding them 
bound by some wholly uncontemplated tffect of and the acceptance 
of subtle argument on the use of particular phraseology. That may 
be inevitable in some cases, but if it is possible to found decisions 
on the basis of a broad principle, it isdesirable to do so in the 
interest of all concerned. 


I have for purposes of convenience employed above the words 
used in many cases, “one transaction”. The phrase “ one trans- 
action ”, however, Suggests to my mind too strongly the idea of the 
two documents being of even or nearly even date, a condition which, 
as I haye already stated I do not hold to be essential. I think 
that ina case like the present the mortgage-deed constituted the 
principal document which governs the right of the parties and 


under it the profits or interest would be secured to the mortgagee’ 


by his possession and right to collect. When the lease came into 
effect, on the same day, asit happens, in this case, the rights 
remained the same only with this variation effected by a properly 
registered document that the lease indicated the mode in which 
during the continuance of the lease, the mortgagee was to collect 
his profits or interest but there was no alteration in the liability 
of the property as security for the profits or interest represented 
and measured by the rent. 


The broad principle stated above I have outlined only to illustrate 
my meaning where I have said that in arriving at my fmding I am 
not unduly influenced by any consideration and that I do not con- 
sider the existence or non-existence of any particular element vital 
to an interpretation of the documents in one way or in another. 


Whether the broad principle suggested be applicable or not to 
all cases, I have no doubt that the case before us should be regarded 
as merely the case of a usufructuary mortgage~deed varied as to the 
manner of the receipt of the usufruct by a duly registered lease. I 
hold, therefore, that in regard to the item (4), that is, the amount of 
the outstanding arrears of rent for which no decree had been obtained, 
t.¢., Rs. 975, Bishambhar Nath was entitled to rank as a secured 
creditor. 


The other item in regard to which there has been contention is 
the item (c) set off on account of a Small Cause Court decree. This 
decree was obtained in a suit upon the lease for certain arrears and 
is to that extent distinguishable from the item (4) for outstanding 
arréars which I have just considered. Bishambhar Nath’s claim in 
respect of this decrée is governed by the decision of KNOX and 


(1) [1919] I. L. R., 41 All, 399. 


`~ 
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BANERJI, JJ, in Jmdad Husain v. Badri Prasad (*). In that 
case the mortgagee had obtained a decree in respect of revenue paid 
by him. There was a coyenant in the lease that the lessee would 
pay the revenue and he had defaulted in so paying. The mortgagee- 
lessor had to pay. He sued and got a decree. Subsequently in answer 
to a suit for redemption thes mortgagee claimed that he should be 
allowed the amount of his decree for the revenue which he had to 
pay. KNOX and BANERJI, JJ. held thatas the mortgagée-lessor had 
chosen to sue on his covenant, the debt merged in the decree and he 
could not enforce concurrent remedies as there might be injury to 


the mortgagor whereas in that case the decree had been assigned. 


That view is clearly correct and thé claim of Bishambhar Nath in 
respect of item (c) was properly disallowed. 

The result is that I would allow this application to this extent 
that in addition to the items (a) and (g) already allowed, the item 
(2) for Rs. 975 be further allowed as a secured debt. For the rest 
the application is dismissed with costs in proportion to success and 
failure. 

KANHAIYA LAL, J.— The question for consideration in this case 
is whether certain items of prior debts credited in a mortgag e-deed 
executed by Riazuddin in favour of Bishambhar Nath on the 29th 
November, 1892, are secured debts entitled to protection as against 
the other creditors of the mortgagor if the mortgage is set aside 
owing to the adjudication of the mortgagor as an insolvent within 
three months of the mortgage under section 54 of the Provincial 
Insolvency Act of 1920. : 


On the 30th January, 1920 Riazuddin executed a usufructuary 
mortgage in fayour of Bishambhar Nath for Rs. 10,000 repayable 
with interest at 10 annas per cent. per mensem and in lieu of giving 
actual possession over the mortgaged property executed a lease in 
favour of the mortgagee, agreeing to pay him an annual rent which 


corresponded with the amount of interest due on the mortgage money ' 


for each year. The lease did not create any charge over the mort- 
gaged property. x 

On the 9th August, 1922 he executed another usufructuary mort- 
gage in favour of Messrs. Bansal & Co. for Rs. 12,000 repayable 
with interest at Re. 1 percent. per mensem and left Rs. I 1,000 
with them to pay the prior mortgage money due to Bishambhar Nath. 
Messrs. Bansal & Co. did not pay the money due to Bishambhar 
Nath. 


On the 29th November, 1922 Riazuddin executed a fresh 
usufructuary mortgage in favour of Bishambhar Nath for Rs. 1 3,000 
repayable with interest at 12 annas per cent. pen mensem, out of 
which Rs, 10,000 were credited towards the satisfaction of the prior 
mortgage of the 30th January, 1920. Rs. 1,000 were left for pay- 
ment to Messrs, Bansal & Co., in satisfaction of their mortgage of 

(3) [1898] I. L. R., 20 Al., 401, 
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the oth August, 1922, and with the exception of Rs. 460-5-0, said to 
have been taken in cash, the rest was credited towards some prior 
debts alleged to have been due by the mortgagor. 

On the 2nd January, 1923 Riazuddin applied to be adjudicated 
an insolvent and he was so adjudicated on the 3Ist August, 1923. 
As the petition for insolvency was matie within three months of the 
mortgage of the 29th November, 1922, that mortgage has been 
annulled and out of the prior debts credited towards the mortgage 
money by the mortgagor Rs. 10,000 payable to Bishambhar Nath 
on account of the mortgage of the 30th January, 1920 and Ks. 1,000 
payable to Messrs. Bansal & Co. on account ot the mortgage of the 
gth November, 1922, have been allowed to be proved as secured 
debts. The other items credited in the mortgagedeed have been 
left to be proved by Bishambhar Nath as unsecured debts., Except 
an item of Rs. 975 which can be regarded either as rent secured 
by the lease of the 30th January, 1920 or as interest due on the 
mortgage money, the rest are clearly unsecured debts due ona 
decree for money, promissory notes and the like, and the courts below 
have rightly refused to treat them as secured debts. 


No property is hypothecated to secure the payment of the rent 
and the rent due cannot therefore be regarded as a secured debt ; 
but the mortgage-deed provides for the payment of interést on the 
mortgage money at a fixed rate, and as such interest it can be 
treated as a secured debt irrespective of the lease. 


It is not possible to lay down any general rules applicable to all 
cases where a lease is obtained by a mortgagor from the mortgagee 
in lieu of giving actual possession over the mortgaged property. 
Each case has to be decided on its own facts. ~The legal incidents 
attaching to the levy of interest, as such, or to the rent secured by a 
lease are not the same, for as pointed out in Chimman Lal v. 
Bahadur Singh (*), no interest may be recoverable in the case of a 
usufructuary mortgage from the person or other property of the 
mortgagor, but the rent secured by the lease may be so recoverable 
and its non-payment may entitle the lessor to seek the ejectment of 
the lessee. If dispossessed from the mortgaged property the lessee 
may not be entitled to claim a charge -for rent unless the lease pur- 
ports to create suchacharge. The interest payable on a mortgage 
has moreover to be set off against the profits of the mortgaged pro- 
perty or the rent paid or payable by the mortgagor under the lease 
and it can be taken into account at the time of redemption or ina 
suit for sale. But in the absence of a contract to the contrary it 
cannot be separately recovered. The rent due can, however, be 
recovered as it falls due by a suit in the proper court independently 
of the money due on the mortgage. The mortgage and the lease 
are in a sense parts of, the same transaction, but the rights secured 
by each are separate and distinct and as pointed out in Jdadul ` 

(1) [1901] I. L. R., 23 All, 338, 
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Hasan Khan v. Badri Prasad (*),rent or lease money gua lease © 


money, is not a charge on the mortgaged property but gua interest 
it is a charge on the property and the mortgagee is entitled to hold 
the property as secured not only for his principal mortgage money 
but also for the interest, if it remains unpaid. The payment of 
rent is only a mode of paying the interest due on the mortgage and 
regarded as interest secured by the mortgage, the item of Rs. 975 
aforesaid can be treated as a secured debt due on the mortgage and 
charged on the mortgaged property. 


I agree, therefore, in the order proposed. 


By THE CouRT.—The order of the court is that this apicata 
be allowed to this extent that in addition to the items (a) and (g) 
already allowed the item (4) for Rs. 975 be further allowed as a 
secured debt. For the rest the application be dismissed with costs 
in proportion to success and failure. 


Appeal allowed. 
(1) L L. R, 20 All., 401 at 407. 


KANHAIYA LAL arras KUNIA CHAUBE (Defendant) 
; VETSUS 
JANGI (Plaintif) .* 


Transfer of Property Act, sec. 100—Charge, created by arbitrator 
in partition proceedings—Validity of—When binding on the parties, 


Where, in a partition made by an arbitrator, on a reference, 
he awarded the defendant property of greater value than that 
awarded to the plaintiff, and in order to equalize the division 
he directed thata certain sum should be paid to the plaintiff 
by the defendant as compensation and that such payment should 
be treated as a charge on a shop allotted ‘to the defendant, 
held, that the charge was validly created and it was within the 
competence of the arbitrator to create it and it was not open to 
either party, after having accepted the award and acted upon 
it, to go behind it. Manickam Pillai v. Audinarayana Pillai, 20 
M. Leia 407, Govinda Chandra Pal yv. Dwarka Nath Pal, 
I. L. R., 35 Cal., 837, Ram Kunwar v. Ram Dei, 1. Ju. R., 22 
All , 326 and Mahomed Musa v. Aghore Kumar Ganguli, I. L. R., 
42 Cal., 8o1, referred to. 
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Judge of Agra, confirming a decree of BABU GANGA SAHAI, Sub- 
ordinate Judge of Muttra. y 


Narain Prasad Asthana, tor the appellant. 
Surendro Nath Sen, for the-respondent... 
The following judgments were delivered :— 


KANHAIYA LAL, J—The parties are Chaubes, residing at 
Muttra. By virtue of a registered award of arbitration, dated the 
4th May, 1910, the arbitrators made a partition of the joint property 
held by them and another branch of the family represented by 
Munni Lal and Krishna; and in order to equalize the lots of 
certain house properties allotted to the parties to the present suit 
inter se, they directed that the defendant shall pay Rs. 1,400 as 
compensation to the plaintiff and that such payment shall be treated 
as a charge on a shop specified in the award, which was allotted to 
the defendant. 


‘ The defendant did not pay the money he was directed to pay 
by the award, and the present suit was consequently filed by the 
plaintiff for the recovery of the same by the sale of the property. - 
charged. The courts below have decreed the claim, and the 
question for determination in this appeal is whether the arbitrators 
were competent to declare a charge by the award on the shop 
allotted to the defendant. If they were competent to create a 
charge, the claim was admittedly within time. If they were not so 
competent, the claim was obviously barred by limitation. 


Where certain contending parties agree to refer their disputes 
to arbitration, the arbitrators exercise the authority which has been 
delegated to them by the agreement of reference. They cannot go 
outside the agreement of reference, but within the ambit of the 
reference itself they can exercise all the powers for the purpose of 
settling the matters in difference between the parties, which the 
parties could have, subject to the usual formalities, exercised 
themselves, if they had chosen to come to an amicable settlement by 
mutual agreement. ‘No formalities are, however, required in the 
case of a charge. 


The agreement of reference was executed on the 30th Novem- 
ber, 1908 and provided that the arbitrators shall decide the matters 
in difference between them, which were detailed therein, in such 
manner as they thought proper, and that the parties to the reference 
shall accept and be bound by any decision at which they might 
artive on the matters in dispute. It further stated that they shall 
have no objection of any kind to the decision so arrived at, and that 
the award of the arbitrators shall be regarded as final. 

. Among the matters then in dispute between the parties to the 
reference was the divisjon of the houses and shops belonging to the 
parties. The arbitrators awarded a house and some shops to the 
presént plaintiff, and another house and other shops to the present 
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defendant, and as they were of unequal value, they directed, 
among other things, that the lots shall be equalised by the defend- 
ant paying Rs. 1,400 to the plaintif as compensation for the 
deficiency in the value of the property allotted to him within a 
month, and that if no such payment was made, the latter shall be 
entitled to claim interest thereon at the rate of 10 annas per cent. 
per mensem, and that the payment of the said amount shall bea 
Charge on the shop allotted to the defendant, which was situated at 
the Sant Ghat, and which was occupied by a tenant named 
Jamna Das. 


A charge can be created either by an act of parties or by an 
operation of law. Section 100 of the Transfer of Property Act 
provides that where immovable property of one person is, by act 
of parties or operation of law, made security for the payment of 
money to another and the transaction does not amount to a 
mortgage, the latter person is said to have a charge on the property. 
It was open to the parties to create a charge for the payment of the 
compensation money if they made a partition by mutual arrange- 
ment, and if they could have done so by common consent or by 
their own act in order to complete the partition, the arbitrators, 
who were deputed by them to make a partition of their property in 
such manner as they thought proper, had the power to do in 
conformity with the reference what the parties could themselves 
have done, to effect that purpose. 

The arbitrators exercised the authority that was delegated to 
them, and that authority included the doing of anything that was 
necessary for making the partition effective and complete. The 
payment of compensation by one party to another is very often 
an indispensable incident accompanying a partition, whenever an 
unequal partition has to be made for some reason or another, and an 
authority to award compensation and to provide a method- for its 
payment, or to fix a fund or property from which in case of non-pay- 
ment it is to be recovered cannot be regarded as extraneous to 
or outside the scope of the reference. In Manickam Pillai v. 
Audinarayana Pillat (), where two brothers made a partition of 
their family properties and provided for the payment of a certain 
debt by one of them, with a direction that if such payment was not 
made, the party in default shall pay to the other party who has 
sustained loss, twice the amount from his property, it was held that 
a charge was created on those properties, which was capable of being 
enforced. In Govinda Chandra Pal v. Dwarka Nath Pal Ç’), 
where in a suit for the recovery of money due on dahz khata accounts, 
a compromise was come to, and a petition was filed requiring the 
defendants to pay a certain sum af money together with interest by 
instalments to the plaintiff, and further declaying that the immov- 
able properties specified therein shall be deemed to be hypothecated 

(G) 20M. L. J. 407. (2) I. L. R, 35 Cal., 837. 
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CIVIL for the realisation of the said money, it was held that the parties 
igb only intended to create a charge and that the charge was legally 
enforceable without registration. 








KANHAIYA ; E . 
LAL alas The analogy of a Hindu widow claiming maintenance out of the 


KUNIA property left by her husband,‘as against persons in whom that pro- 
CHAUPE © Perty is vested, and asking the court’ to secure it by charging it 
JANGI against specific property, presents consideration of a similar character. 
or As pointed out in Sham Lal v. Banna Lal (*) and Ram Kunwar 
Kankaya, y, Ram Dei (?), the maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband until it is fixed or charged 

upon the estate by adecree or by an agreement. If the parties 

cannot by mutual consent agree to create such a charge, it is open 

to the court, as a court of equity, to create such a charge in order 

to secure to the person the right to which she is entitled in an 

effective manner. An arbitrator has got a similar power derived 

from an agreement of reference to make a partition to do all that is 

necessary to secure the rights of the parties by any equitable arrange- 

ment, which in the circumstances of the case may appear just and 


proper. 
In the present case the award was accepted by the parties at the 
a time it was made. They signed it as a token of their acceptance, 


and it has since been acted upon, and in any case, as pointed out by 
their Lordships of the Privy Council in Mahomed Musa v. Aghore 
Kumar Gangult (°), where the act or the conduct of the parties 
are founded upon, as in the performance or part performance of an 
agreement, the locus pensttentiae, which exists in a situation where 
the parties stand upon nothing but an engagement which is not 
final or complete, is excluded, for equity will support a transaction, 
even though it may be clothed imperfectly in those legal forms to 
which finality attaches, after the bargain has been acted upon. 

The charge was, in my opinion, validly created and it was within 
the competence of the arbitrators to create it and it is not open to 
either party, after having accepted the award and acted upon it, to 
go behind it. The charge did not operate to transfer any interest 
in the mortgaged property. It only provided for the payment of 
some compensation in a particular manner, and subject to the pay- 
ment of that compensation the partition was complete so far as it 
went. The appeal, therefore, fails and is dismissed with costs. 


Ashworth, f. ASHWORTH, J.—The suit is one by the plaintiff-respondent for 
recovery of a certain sum with interest by sale, if necessary, of a 
certain shop. The plaintiff's case is that in a partition made by an 
arbitrator on a reference the arbitrator awarded the defendant pro- 
perty of greater value than that awarded to the plaintiff, and in 
order to equalise the division he awarded the sum of Rs. 1,400 to be 
paid to the plaintiff try the defendant and further added that a-shop 


(1) LL. R., 4 All, 296. (2) I. L. Ra 22 All, 326, 
(3) LL. R., 42 Cal. 801. 


VOL XXIV] HIGH COURT 653 


awarded to the defendant should be treated as makphul for the debt. 
The lower courts have decreed the suit. In this appeal it is argued 
that the arbitrator had no power. to make the provision recited as 
to the security of the payment of Rs. 1,400. It is said that the 
word ‘makphul’ should be construed to mean ‘hypothecated’, but 
that even if it be construed to mean merely ‘charged’, the argument 
will equally hold good. J agree with the appellant’s counsel that if 
the provision should be construed as meaning that the arbitrator 
took upon himself to hypothecate the shop then this was beyond 
the arbitrator’s power and for a very simple reason. Until the 
partition was effected the defendant had no separate title in the shop, 
and he could not have hypothecated it himself. The arbitrator was 
functus officio when a complete separation of interest in-the property 
by partition was effected. He could have had no power to provide 
for subsequent hypothecation of a separate interest only coming into 
existence by reason of the partition. 


If however the word ‘makphul be construed to mean merely 
‘charged’, I can see nothing to prevent the arbitrator making this 
provision. It is clearly withm the power of the arbitrator to award 
to one person a separate and exclusive right in a piece of property, 
and on the other hand to award as against the person awarded the 
property a sum to be paid for the purpose of equalising the value 
of the shares. This power is given toa Commissioner appointed 
to make a partition by Order 26, Rule 13 of the Code of Civil 
Procedure. Now the awarding of asum to be paid by one party is 
merely making on behalf of one party a personal contract to pay. 
A charge likewise is in effect merely a personal covenant by one 
person in favour of another, his creditor, that he will not transfer 
certain property to the prejudice of his creditor realising his debt. 
Such a personal covenant does not create any interest in the property 
and for this reason can never be enforced _against a transferee 
without notice. There is a special provision of law that it can be 
enforced against a transferee with notice (section 40 of the Transfer 
of Property Act), but this provision of law does not denote or 
suggest that by a charge any interest in the property is transferred. 
The provision finds a place in the Transfer of Property Act because 
it affects transfers of property and must not be construed to mean 
that a charge constitutes an interest or an estate in property. If 
then the person making a partition can require one party to be 
bound by a personal covenant to pay a sum of money, he can require 
him to be bound by a personal covenant not to transfer a specified 
property to the prejudice of the realisation of this money. It does 
not appear to me that any safe analogy is afforded by decisions as to 
the maintenance of Hindu widows being declared a charge. The 
decisions referred to have assumed that a cowt in a suit by a- Hindu 
widow for a declaration of her maintenance can make it a charge on 
specified property, but the power of the court to do so must be found 
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CIVIL either in Hindu law orin some consideration of equity which would 
ae not apply to the case of a debt other than a debt on account of ` 
maintenance. 
KANHAIYA 


LAL aliai The question now remains whether the arbitrator’s award must 
KuNIA be construed to mean that he hopothecated this house or merely 
CHAUBE directed that it should be charged for the debt of Rs. 1,400. I have 
JANGI already decided that he could not direct it to stand hypothecated. 
There are reasons other than the one given why he could not do so. 
As the” arbitrator merely has the powers the parties would them- 
selves have, he cannot hypothecate except in compliance with the 
special formalities prescribed by the Transfer of Property Act. It 
is clear, therefore, to me that the arbitrator could not direct the 
property to stand hypothecated, and equally that he could direct that 
jt should stand charged. There is a presumption that a person shall- 
be deemed to act legally and within his powers, and on the basis 
of this presumption I decide that the arbitrator’s award should be 
construed as merely charging the house and not as hypothecating it | 


The arbitrator’s award sets out that the parties have agreed to 
the terms of it and in particular to the charge. `The fact that the 
appellant signed this award containing this recitation clearly shows 
that the appellant-defendant admitted that he had agreed to the 
terms of the award, but this suit is not based on an agreement but 
on the award as made by the arbitrator. The question, therefore, 
whether the appellant was bound by the award as an agreement by 
himself did not arise, I concur with the view that, if it had arisen, 
the appellant would” have been estopped from denying the fact of 

u his agreement. This would not, however, have helped the plaintiff 
in the case of the award being construed as a hypothecation deed. 


There is a further question whether construing the deed as a 
hyp»thecation deed it could be held binding, although beyond the 
powers of an arbitrator and although the hypothecation was not effect- 
ed by the formalities required by law by reason of part performance 
This is a question which I do not consider it necessary to deal with. 
For the above reasons I concur in the order passed. 


Appeal dismissed. 


Ashworth, Ja 
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awarded to the defendant should be treated as makphul for the debt. 
The lower courts have decreed the suit. In this appeal it is argued 
that the arbitrator had no power to make the provision recited as 
to the security of the payment of Rs. 1,400. Itis said that the 
word ‘makphul’ should be construed to mean ‘ hypothecated ', but 
that even if it be construed tosmean merely ‘ charged’, the argument 
will equally hold good. I agree with the appellant’s counsel that if 
the provision should be construed as meaning that the arbitrator 
took upon himself to hypothecate the shop then this was beyond 
the arbitrator's power and for a very simple reason. Until the 
partition was effected the defendant had no separate title in the shop, 
and he could not have hypothecated it himself. The arbitrator was 
functus officio when a complete separation of interest in the property 
by partition was effected. He could have had no power to provide 
for subsequent hypothecation of a separate interest only coming into 
existence by reason of the partition. 


If however the word ‘ wakphul' be construed to mean merely 
‘charged’, I can see nothing to prevent the arbitrator making this 
provision. It is clearly within the power of the arbitrator to award 
to one person a separate and exclusive right in a piece of property, 
and on the other hand to award as against the person awarded the 
property asum tobe paid for the purpose of equalising the valuc 
. of the shares. This power is given toa Commissioner appointed 
to make a partition by Order 26, Rule 13 of the Code of Civil 
Procedure. Now the awarding of a sum to be paid by one party is 
merely making on behalf of one party a persorial covenant by one 
person in fayour of another, his creditor, that he will not transfer 
certain property to the prejudice of his creditor realising his debt. 
Such a personal covenant does not create any interest in the property 
and for this reason can never be enforced against a transferee 
without notice. There is a special provision of law that it can be 
enforced against a transferee with notice (section 40 of the Transfer 
of Property Act), but this provision of law does not denote or 
suggest that by a charge any interest in the property is transferred. 
The provision fmds a place in the Transfer of Property Act because 
it affects transfers of property and must not be construed to mean 
that a charge constitutes an interest or an estate in property. If 
then the person making a partition can require one party to be 
bound by a personal covenant to pay a sum of money, he can require 
him to be bound by a personal covenant not to transfer a specified 
property to the prejudice of the realisation of this money. It does 
not appear to me that any safe analogy is afforded by decisions 
as to the maintenance of Hindu widows being declared a charge. 
The decisions referred to haye assumed that a court ina suit by a 
Hindu widow for a declaration of her maintenance can make ita 
charge on specified property, but the power of the court to do so 
must be found either in Hindu law or in some consideration of equity 
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which would not apply to the case of a debt other than a debt o 
account of maintenance. i 


The question now remains whether the arbitrator’s award must 
be construed to mean that He hypothecated this house or merely 
directed that it should be charged for the debt of Rs. 1,400. I have 
already decided that he could not dirèct it to stand hypothecated. 
There are reasons other than the one given why he could not do so. 
As the arbitrator merely has the powers the parties would them- 
selves have, he cannot hypothecate except in compliance. with the 
special formalities prescribed by the Transfer of Property Act. It 
is clear, therefore, to me that the arbitrator could not direct the 
property to stand hypothecated, and equally that he could direct that 
it should stand charged. There is a presumption that a person shall 
be deemed to act legally and within his powers, and on the basis 
of this presumption I decide that the arbitrator’s award should be 
construed as merely charging the house and not as hypothecating it. 

The arbitrator’s award sets out that the parties have agreed to 
the terms of it and in particular to the charge. The fact that the 
appellant signed this award containing this recitation clearly shows 
that the appellant-defendant admitted that he had agreed to the 
terms of the award, but this suit is not based on an agreement but 
on the award as made by the arbitrator. The question, therefore, 
whether the appellant was bound by the award as an agreement by 
himself did not arise. I concur with the view that, if it had arisen, 
the appellant would have been estopped from denying the fact of 
his agreement. This would not, however, have helped the plaintiff 
in the case’ of the award being construed as a hypothecation deed. 

There is a ftrther question whether construing the deed asa 
hypothccation.deed it could be held binding, although beyond the 
powers of an arbitrator and although the hypothecation was not effect- - 
ed by the formalities required by law by reason of part performance. 
This isa question which I do not consider it necessary to deal with. 
For the above reasons I concur in the order passed. 

Appeal disintssed. 
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PURSUTTAMDAS AGARWALLA, SINCE DECEASED (NOW 
REPRESENTED BY JEWANDAS AGARWALLA) (Plaintif) 
VERSUS 
GOBIND PRASAD AND OTHERS (Defendants) .* 


Will—Construction—PBequest of general residue— Would covér a bequest 
which subsequently fasts. 
Testator by one of the clauses in the will directed that a cer- 
tain sum was to be remitted by his executors to the managers of 
a cerlain temple out of which Rs. roo was to.be paid to certain 
persons in succession and the rest was to be appropriated for 
religious purposes. By another clause, it was provided that the 
residue was also to go to the temple. The bequest as to the Rs. 100 
subsequently failed. e/a, that the said sum fell into the general 
residue and there was no case of intestacy in respect thereof. 
APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 
Sir G. R. Lowndes, K. C. and G. D. McNair, for the appellant. 
L. de Gruyther, K. C. and E. B. Rattes, for the respondents. 
The following judgment was delivered by 
THE LORD CHANCELLOR.—This appeal raises a question as 
to the construction of the will of Babulal Agarwalla, who died in 
the year 1873. The will isin the English language and states 
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(among other things) the testator’s intention to erect a mundir and - 


suitable buildings for the residence of members of his family and 
for the reception of poor and homeless persons at Sri Brindaban, 
Then bya clause, which has been referred to as clause 17, he 
directs that out of the income of his estate “a sum of Rs. 650 
{subject to the increase hereinafter mentioned) be remitted monthly 
and every month by my exccutors or trustees to the managers for 
the time being of the mundir of Brindaban to be erected as afore- 
said, out of which sum Rs. roo shall be paid to” certain persons 
in succession; and then the clause continues, “and the residue or 
surplus shall be appropriated towards the expenses of performing 
pujas at or otherwise maintaining the said mundir and of the daily 
feeding of the poor there.” The beneficiaries of the monthly sum 
of Rs. 100 named in this clause are all dead,and it is common ground 
that the trusts declared of that monthly sum for the benefit of 
other persons not there named is inoperative, those persons not 
having been born in the testator’s lifetime. Then by clause 23 of 
the will the testator says this :— 


“I further direct that after paying the monthly sums and the 
monthly expenses hereinbefore directed to be paid or incurred 
and also after providing forthe payment of taxes, Government 
revenue and assessments and repairs of my‘4mmovable property, 
the surplus of the rents, income and profits of my property and 

* P, C. A. No, 138 of 1924 
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CIVIL estate shallbe monthly andevery month remitted to Brindaban and 
applied in manner respecting the said monthly sum of Rs. 650, or so 


a much thereof as isnot required for the support of my family there, 
PURSUTTAM towards the performance of pujas and other religious ceremonies, 
DAS Sie and for the daily feeding of the poor at my mundir there.” 

WA SR 
AORE Upon those clauses three points arise. The first question is 


GoBIND whether, the.trusts of the sum of Rs. 100 per month having failed, 
PRASAD that sum falls into the residue of the Rs 640 a month and is 
Lord applicable according to the trusts of clause 17. It is not necessary 
Chancellor to decide that question, as it has been assumed throughout, and 
their Lordships will assume in favour of the appellant, that the 
Rs. 100 a month does not fall into that particular residue of which 

the trusts are declared by clause 17. 

z The second question is whether, assuming that to be so, the 
Rs. 100 a month falls into the general residue which is disposed of 
by clause 23. In their Lordships’ opinion it does. Clause 23 is 
a general residuary clause, sweeping up all that isnot disposed of 
by the previous clauses ; and, accordingly, by virtue of the ordinary 
rule, the monthly sum of Rs. 100, assuming it not to be disposed 
of by clause 17, falls into the residue of which trusts are declared 
by clause 23. 

Then a third question is raised: Clause 23 directs the surplus 
to be “applied in manner respecting the said monthly sum of 
Rs. 650, or so much thereof as is not required for the support of 

. my family there towards the performance of pujas and other religious 
© ceremonies, and for the daily ‘feeding of the poor at my mundir 
there.” It is suggested on behalf of the appellant, and the learned 
Judge who first dealt with the matter was disposed to hold, that 
the effect of that trust was that a proportion of the residue bearing 
the same proportion to the whole as the Rs. 100 bore to the total 
i sum of Rs. 650, became applicable for the support of the testator’s 
family, described in clause 17, and that particular trust having failed, 
is undisposed of.and passes to the testator’s heirs. In their Lord- 
ships’ opinion that is not the true effect of the clause. The clause 
in substance directs that the residue shall be applied for the religious 
and charitable purposes referred to in clause 17, being the pur- 
poses applicable under that clause applied to the residue of the 
Rs. 650 per month after deducting the Rs. 100 per month, and 
this view is supported by the words “subject to the increase 
hereinafter mentioned,’ contained in clause 17. The result is that, 
in their Lordships’ opinion, there is no sum not disposed of by the 
will, and, accordingly, that the judgment of the High Court at 
Calcutta is right and should be affirmed. Their Lordships will 
therefore humbly advise His Majesty that the appeal fails and should 
be dismissed with costs. a 





Appeal dismissed. 
Morgan, Price, Guin and Morley. —Solicitors for the appellant. 
Watkins and Hunter.—Solicitors for the respondents. 
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MANECKJI PESTONJI BHARUCHA AND ANOTHR (Plaintiffs) 
VEYSUS 
WADILAL SARABHAI anD COMPANY (Defendants) * 


Contract Act, section i= Contratt for. sale of shares— Shares are goods— 
Delivery of certificate with blank transfer duly signed by registered 
share-holder—Vendor not entitled to claim lien for unpaid price. 

Though it is true that the full property in shares in a Com- 
pany is in the registered holder, yet a broker who'sold shares by 
general description completed his part of the bargain by supply- 
ing the buyer the certificates and blank transfers signed by the 
registered holders of the shares described. The possession of 
these documents entitles the purchaser to get on the register. 

A contract for sale of shares is a contract for the sale of goods 
within the meaning of the Indian Contract Act and equitable 
considerations not applicable to goods do not apply to shares 
in India, 

Where under a contract for sale of shares the seller delivered 
to the buyer the necessary certificates with blank transfers duly 

` signed by the registered holder and the buyer paid the price in 
the shape of a cheque which was accepted by the seiler and the 
cheque was subsequently dishonoured, /e/d, that the remedy of 
the seller lay only on the cheque and he having handed the 
necessary documents had no lien on the shares and section cs 
of the Indian Contract Act applied to the case. 

CONSOLIDATED APPEALS froma decision of the High Court 

of Judicature at Bombay. 


A.C. Clauson, K. C., E. B. Raikes and H. Johnston, for the appel- 
lants. 


Sir J. Simon, K. C, Sir G. R. Lowndes, K. C. and B. Dube, 
for the respondents. 


The following judgment was delivered by 


VISCOUNT DUNEDIN.—In March 1920, the second plaintiff in 
this case, Arajania, who is nota certified share-broker, and who 
describes himself as the sub-broker of the first plaintif Bharucha, 
who isa certified share-broker, sold on the Bombay Stock Exchange 
to first defendant, Gora, 129 ‘shares of a Company called Alcock, 
Ashdown & Co. Ltd., for delivery on the 14th April, 1920. Neither 
of the two plaintiffs was the registered holder of any such shares. 
In order to make good the delivery the first plaintiff acquired the 
requisite number of shares in the market from various brokers, and 
took from these brokers blank transfers signed by the registered 
holders along with the corresponding certificates. These certificates 
and blank transfers were handed by the secongl plaintiff to the first 
defendant at6 p.m. on the 14th April. At 8 p.m. a cheque for 

* P. C. A. No. 126 of 1924. 
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the sum due under the contract in favour of the first plaintiff was 
handed to the second plaintiff. This cheque was dishonoured on the 
next day. 


The first defendant having had the blank transfers and certi- 
ficates thus delivered to him, made certain propositions as to the 
raising of money to Manilal, a partner iħ the firm of Wadilal & Co., 
the second defendants, and handed the certificates and transfers to 
him. The second defendant in turn handed them to the third 
defendant, Ghia, again on certain propositions as to raising money. 

The cheque was never honoured, and the first defendant abs- 
conded. The present action is brought by the first and second 
plaintiffs against all the three defendants, asking for return of the 
certificates and blank transfers or otherwise for damages. 


Proof was led before the Trial Judge, who held in fact (1) that 
plaintiff No. 2 acted as sub-broker to plaintiff No 1. and that, 
accordingly, plaintiff No. 1 had a direct title to sue the other defend- 

(2) that Manilal, the defendant No. 2, knew when he took 
the certificates and shares that the cheque of Gora, defendant No. 1, 
was not likely to be honoured. He gave adecree in favour of 
plaintiff No. 1 against all defendants. The ratio of his judgment is 
to be found in the following passage :— 


‘Gora was only an ostensible owner and the plaintiffs, who 
were the unpaid vendors, had equity in them, and they could 
have stopped Gora from getting these’ shares transferred in his 
name in the books of the Company, but if Gora had passed on 
these shares either by way of sale or by way of pledge to any 
third person who acted dona fide and without notice, then I 
certainly think that such a persoh would have a better title to 
these shares than the plaintiffs: But-in this case it is abundant- 
ly clear that Gora himself felt that he was not the owner.. . 
Manilal had notice that these shares were not paid for, and 
Ghia, being a mere nominee of Manilal, Ghia was in no better 
position than Manilal himself. They took these shares with the 
infirmity from Gora, and therefore they cannot claim these shares 
in priority to the plaintiffs, “ 


He had previously pointed out that in a question with the Company 


the owners of the shares were the old owners who had signed the 
blank transfers. 


On appeal by the second and third defendants the learned Judges 
of the Appellate Division of the High Court reversed the judgment 
of the Trial Judge and dismissed the action as against them. They 


‘held on the facts that plaintiff No. 2 had acted as agent for plaintiff 


No. 1, and that consequently, as plaintiff No. 2 was not a certified 
broker, the buyer was not affected by the rules of the Stock Ex- 


change. This is only of importanee as regards a certain Rule C, 


with which their Lordships will afterwards deal. On the merits 
of the- casé they held that, under the Indian Contract Act, the pro- 
perty of the shares as sold passed: on the delivery of the certificates 
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- and blank transfers to Gora; that after that; plaintiff No. 1 had no 
claim against Gora except upon the cheque; that consequently 
he had no claim against defendants Nos. 2 and 3, and could not 
have a judgment against defendant’ No. 3 for delivery of the certi- 
ficates and transfers. They held further that section 121 of the 
Contract Act, which is in these terms— 


121. © When goods sold have been delivered to the buyer, the 
seller is not entitled to rescind the contract on the buyer’s failing 
to pay the price at the time fixed unless it was stipulated by the 
contract that he should be so entitled,” 

prevented the plaintiff from rescinding the sale, there having been 

no stipulation provided in the contract for sale that he should be 

5 entitled. Appeal was then taken by the plaintiffs to the King in 
ouncil. 


Their Lordships agree that the stipulation referred to in thé 
section must be an express stipulation and that, as nothing was 
proved to the contrary, it must be presumed that the contract here 
was an ordinary contract for the sale of shares effected by bought 
and sold notes. 


On the hearing of the appeal to their Lordships, the view 
expressed by the Trial Judge that Gora was only an ostensible owner 
of the shares and the plaintiff, who was the unpaid vendor, had the 
equity in them, was elaborated into an argument that, according to 
the law of England, there would be an equitable lien in favour of 
the unpaid purchaser and that that law applied. Such a view would 
be so far-reaching in ordinary Stock Exchange transactions that 
their Lordships think it necessary to emphasise their view of its 
unsoundness. In the first place, so far as lien is concerned, the 
law as to lien is statutory and is contained in the 95th and following 
sections of the Indian Contract Act. Section 95 applies to this case; 
unless there is possession there is no lien. But, further, there 
seems to their Lordships a good deal of confusion arising from the 
prominence given to the fact that the full property in shares ina 
Company is only ın the registered holder. That is quite true. It 
is true that what Bharucha had was not the perfected right of pro- 
perty, which he would have had if he had been the registered holder 
of the shares which he was selling. The Company is entitled to 
deal with the shareholder who is on the register, and only a person 
who is on the register is in the full sense of the word owner of the 
share. But the title to get on the register consists in the possession 
of a certificate together with a transfer signed by the registered 
holder.- This is what Bharucha had. He had the certificates and 
blank transfers, signed by the registered holders. It would bean 
upset of all Stock Exchange transactions if it were suggested that a 
broker who sold shares by general descriptign did not implement 
his bargain by supplying the buyer with certificates and blank 
transfers, signed by the registered holders of the shares described. 
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Bharucha sold what he had got. He could sell no more. He sold 
what in England would have been choses in action, and he delivered 
choses in action. But in India, by the terms of the Contract Act, 
these choses in action are goods. By the definition of goods as every 
kind of movable property it is clear that, not only registered shares, 
but also this class of choses in actiom are goods. Hence equitable 
considerations not applicable to goods do not apply to shares in India. 
Now section 78 is as follows :— 


‘48. Sale is effected by offer and acceptance of ascertained 
goods fora price, * * * 
or of a price for ascertained goods, * * * = 
together with payment of the price or delivery of the goods.” 


Here the goods were not ascertained goods at the time of the con- 
tract, for the contract was only for so many shares of Alcocks’, not 
of any particular shares, but then section 83 provides :— 


“83, Where the goods are not asceitained at the time of 
making the agreement for sale, but goods answering the descnip 
tion in the agreement are subsequently appropriated by one party 
for the purpose of the agreement, and that appropriation is 
assented to by the other, the goods have been ascertained, and 
the sale is complete.” + 

So soon, therefore, as Arajania, acting for Bharucha, handed Gora 
the certificates and transfers and Gora accepted them and gave the 
cheque, the goods became ascertained goods, the sale was complete 
and the property passed. From that time onward Bharucha and 
Arajania could only sue Gora on the cheque, or for the price of the 
shares unpaid in respect that the cheque had not been honoured. 
They had no longer any jus in re of the certificates and transfers. 
They had no statutory lien, for they had parted with possession, and, 
consequently, as they had no contract with defendants Nos. 2 and 3, 
they could not sue them for delivery of the shares, whether the 
defendants had got good title as against Gora or had not. 


Their Lordships have already mentioned that the Trial Judge 
held that the sale was between brokers, and was, therefore, under 
the rules of the Stock Exchange, from which finding the Court of 
Appeal dissented. In their Lordships’ view it is not necessary to 
decide this question of fact. They will assume, for the purpose 
of the argument, that the sale was as between brokers. That brings 
in Rule C of the Bombay Stock Exchange, which is as follows :— 


“C. If the cheque given for the monies of the shares will not ° 
be honoured at the bank on the day following the day when the 
cheque is given, the shares shall have to be returned immediatel 
to the person selling (them), and the. person purchasing (them 
shall have to take away those shares having paid the rupees in 
cash before two o’clock on tlfat very day. And if the person 
purchasing shal fail to do so, those shares will be sold off by 
auction before three o’clock. 

* * * * 
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It was argued that the effect of this rule was to make the delivery 
not actual but conditional, with the result that the property did 
not really pass till the cheque was honoured. Their Lordships 
consider this argument quite unsoufd. The Contract Act settles 
that property is to pass on delivery. Delivery isa fact, and the 
statutory result must follow. , Further, the rule cannot be read as 
an express stipulation in the sense of section 121 because it does 
not say what section 121 provides must be said. But in truth, in 
their Lordships’ view, the rule in question had nothing to do with 
the perfection of contracts or the passing of property. It is for 
quite another purpose. The buyer may be unable, from temporary 
embarrassment, to meet his cheque on an exact day. Time is of 
the essence of this ordinary contract of sale of shares, therefore he 
is enjoined by the rule to hand back the shares; heis given the 
latitude of paying up till 2°0 o'clock, but if he does not do so then 
they are sold by the authorities, so as to fix, without further ado, 
the damages which are become due for breach of contract. 


Their Lordships will accordingly humbly advise His Majesty to 
dismiss the appeal with costs. 
Appeal dismissed. 
T. L. Wilson and Co.—Solicitors for the appellants. 


Hore, Pattisson & Bathurst.—Solicitors for the respondents. 





HIGH COURT 





LACHMI NARAIN DAS AND ANOTHER (Defendants) 
VEISUS 
HIRDEY NARAIN AND OTHERS (Plaintiffs).* 


Morteage—Prior and puisne mortgagees—Decree obtained and property pur- 
chased by both without impleading each other—Puisne mortgagee obtain 
ing possession—Sutt by prior mortgagee for possession, not maintainable. 


The plaintiff was a prior mortgagee and the defendant was a 
puisne mortgagee. Both of them sued the mortgagor upon their 
mortgages without impleading each other in their suits. Both ob- 
tained decrees for sale.and in execution the property was sold and 
purchased by the decree-holders. The sale in execution of the 
decree of the puisne mortgagee being earlier in point of time, he 
succeeded in obtaining actual possession of the property. The prior 
mortgagee also obtained formal possession by virtue of his pur- 
chase. The plaintiffs brought the present suit for possession against 
the defendant offering the defendant an opportunity to redeem 
the plaintiff. eld, that the plaintiffs were not entitled to pos- 
session and the suit as brought was nof# maintainable. Having 
regard to the fact that the suit to enforce the plaintiffs’ 

* F, A. No. 475 of 1922 
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original mortgage was time-barred at the date of the suit, the 
defendant could not be compelled to redeem the plaintiff. 
Ram Prasad v. Bikhari Das, I. L. R., 26 All., 464, distinguished. 
Babu Lal v. Jalakia, 14 A, L. J. R., 1146, dissented from. Mullah 
Veetil v. Korambath, 21 Mad. L. J., 213 (F.B.), Madan Lal v. 
Bhagwan Das, I. L. R., 21 All., 235, Hargu Lal v. Gobind Rai, 
I. L. R., 19 All., 541, and Ram Narain v. Somi, I. L. R., 4g All., 
189, followed. 
Broja Nath v. Khelut Chunder, 14 Moo. I. A., 144, Umes Chander 
v. Zahur, 17 I. A., 201 and Gobind Lal v. Ram Janam, 20 L.A., 
165, referred to by BOYS SJ. 
FIRST APPEAL from a decision of PANDIT RUP KISHAN AGAA, 
Subordinate Judge of Budaun. 


Katilas Nath Kaiju and Girdharilal Agarwala, for the appel- 
lants. 


Narain Prasad Asthana, for the respondents. 
The following judgments were delivered :— 


MUKERJI, J.—The appellants before this Court were the first two 
defendants in the court below and were described as the principal 
defendants. The respondents other than the respondent No. 9 were 
the plaintiffs. The respondent No. 9 was described as the pro forma 
defendant. The plaintiffs brought the suit for recovery of a certain 
amount of money said to be payable by the principal defendants and, 
in the case of their failure to pay, the plaintiffs claimed possession 
over the property in suit. The property in suit may be briefly 
described as the village of Chandoi though only acertain share in the 
village is in dispute. 

The allegations in the plaint were traversed by the principal de- 
fendants who called upon the plaintiffs to prove their case. They 
also raised a point of law, víg., the plaintiffs were not entitled to main- 
tain the suit on the allegations made in the plaint. The learned 
Judge in the court below did not decide the questions of fact involved 
in the case. He decided the question of law in favour of the plaintiffs 
and decreed the claim. In this Court the first four of the grounds 
of appeal are taken against the procedure of the court below and. 
point out that the plaintiffs did not adduce any evidence to establish 
their claim. We called upon the respondents’ counsel to explain 
under what circumstances the court below felt itself justified in decree- 
ing the suit without going into the facts involved. The learned 
counsel failed to satisfy us on the point. It appears to us that, 
with the consent of the parties, the point of law was allowed to be 
discussed as a preliminary point and the court forgot that it had not 
tried the case on the facts. It is obvious, therefore, that in the case 
of the question of law being decided in the respondents’ favour the 
case will have to go back for trial on’the merits. 


It has been urged on behalf of the appellants that they havea 
good case on the question of law and that, in any case, the question 


VOL. XXIVİ HIGH ‘COURT 663 


of law should not be left ‘over to be decided again after a decision CIVIL 
on the questions of fact. We heard counsel for the parties on the i6 
question of law. For the decision of the question of law, we shall — 
take the facts stated in the plaint to’ be as they are described and ee cn 
shall see whether on those facts the present suit could be main- 
tained. s 
The facts alleged in the plaint, omitting unimportant details, 
are briefly as follows :— Mukerji, J. 
On the 25th of August, 1873 one Hamir Singh and his mother, 
Musammat Ganga Kunwar, made a mortgage of three properties 
in favour of one Lachmi Narain, one of the properties involved being 
village Chandoi. The interest of Lachmi Narain passed through 
several hands and ultimately came into the hands of the plaintiffs’ 
predecessor and the plaintiffs. The mortgagors’ interest in the 
property was sold in execution of a simple money decree and was 
purchased by one Raghubar Dial whose legal representative is the 
respondent No. 9, the pro forma defendant in the suit. Raghubar 
Dial, after acquisition of the property, made a simple mortgage of 
the village in question, on the 17th of January, 1902, in favour of 
one Ram Gopal, the father of the present appellants, the principal 
defendants in the suit. The plaintiffs or their ancestors obtained 
a decree for sale on foot of the mortgage of 1873 on the gth of 
September, 1911. The subsequent transferee, Ram Gopal, was not ` 
a party to the suit, though the mortgagors’ representative, Raghubar 
Dial, was. Ram Gopal brought a suit to enforce his mortgage of 
1g02 against Raghubar Dial alone and obtained a decree on the 26th 
of February, 1914. To this suit, the plaintiffs or their predecessors- 
in-title were no parties. In execution of his own decree Ram Gopal 
brought the property to sale, and purchased the same on the 20th 
of January, 1917. He or his sons obtained delivery of possession 
through the court on the 27th of March, 1917 and a mutation order 
was made in their favour by the revenue court on the 23rd of May, 
1917. The plaintiffs put their decree in execution and got the 
mortgaged properties sold on the 26th of June, 1917 including 
of course the property in the village in question and themselves 
purchased them. They obtained a formal delivery of possession on 
the 16th of January, 1918 but failed to obtain actual possession as 
the defendants Nos. 1 and 2 were in possession. The plaintiffs 
now claim that they are entitled to apportion the mortgage debt due 
to them among the three properties mortgaged to them and pur- 
“chased by them. They say that after remission of a good deal of 
the mortgage debt, a sum of Rs. 17,000 is payable by the property 
of Chandoi in suit and they call upon the defendants Nos. 1 and 2 
to pay the same. In other words, the plaintiffs claim possession jn 
case the principal defendants failed to redeem thé property in suit 
on payment of Rs. 17,000. ` 


The defendants maintain that sucha suit is not maintainable 
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principally because any suit by the plaintiffs for recovery of the 
mortgage money as against the principal defendants would be time- 
barred. The question is how far this contention is right. 


The learned Subordinate Judge has not at all discussed the 
point raised. He has stated in the judgment that the point raised 
has been differently decided by this Court in different cases and it 
is not for him to express any opinion of his under the circumstances. 


On behalf of the appellant the learned counsel has urged that 
the question is really concluded by two Full Bench decisions of 
this Court and that any of the cases in which a contrary opinion 
may have been expressed went against the Full Bench decisions and 
should not therefore be followed. He also urged that the most 
recent case on the point, in this Court, is in his own favour. 


It being a fact that the point involved in the case has been 
subject of the conflicting opinions, it is desirable that the point 
involved should be examined, at first, quite apart from authority. 

To put the facts briefly, they are like this, M,a mortgagor, makes 
a simple mortgage of his property P, in favour. of A and then in 
favour of B. A sues M alone, omitting to join B, in his suit, and 
obtains a decree. B proceeds to sue on his mortgage without 
making A a party to the suit and, suing the mortgagor M alone, 
obtains a decree and purchases the property himself. B’s decree 
comes, in point of time, after A’s decree, but B has purchased 
before A has done so, in execution of his own decree on foot of the 
earlier mortgage. In A’s suit for sale, B was nota party and, it 
is conceded, that if A wishes now to bring the property to sale 
again as against B, his suit would be time-barred. The question 
then is, whether ‘A can ask for what is virtually a foreclosure decree 
against B. 

It is a fundamental principle, which does not require citation of 
authorities to establish it, that you cannot bring a property to sale with- 
out making the owner of ita party to the suit. In fact any claim 
to property whatsoever, in order to be successfully maintained, must 
be made against the person who holds the property. A mortgage 
is a transfer of an interest in immovable property and is, therefore, 
an estate carved out of the mortgagors’ original interest. 1 would 
avoid the use of the expression ‘ equity of redemption’, which has 
not been used in the Transfer of Property Act at all, “although it 
has got a definite meaning in England. The use of the expression 
in this country is only likely to create confusion. We can split the 
property, P, into three portions, say P1, P2 and P3 the three 
letters and figures representing respectively the interests of the 
first mortgagee the second mortgagee and that of the mortgagor 
as it is left after the, two mortgages. Thus the sum-total of the 
three interests, Pr, P2 and P3 is equal to P, which means the 
property. The mortgage in favour of A, consisting of the interest 
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Pit, entitles A to recover his money by sale of the properties Pr, 
P2 and P3. The mortgage in favour of B, as represented by P2, 
gives him a right to bring the properties P2 and P3 to sale. If 
A brings a suit against B and M, he is entitlet to sell all the three 
rights Pı; P2 and P3 and therefore the entire property P and 
the purchaser of the property obtains the same, free from all 
incumbrances, and is entitled to be put into the same position as 
M himself had before he created any of the mortgages. But if A 
omits to make B or M a party to his suit, it must follow, necessarily, 
that the interest of the party omitted cannot be touched, e.g., if A sues 
B alone and omits to sue M, all that A can sell, in execution of his 
decree, would be the sum-total of the interests Pr and P2. The 
interest P3, held by M, cannot be sold in the absence of M from 
the suit. Similarly it must follow that by omission of B from his 
suit, A can bring to sale the interests Pi and P3 only. 


Now let us see what remedies B has. B is entitled under the 
law to’ sell the interests P2 and P3 by making M alone party to 
his suit. The law does not require (see rule 1, Order 34, C. P. C.) 
that B should make A a party to his suit for sale of the interests P2 
and P3. The suit of B, as described above, would be a perfectly 
justifiable suit, and it follows that the decree would be a good one 
and the sale would bea good one. But because B had no right 
to sell the interest P1, the purchaser in execution of B’s decree 
would get only the interests P2 and P3. The purchase no doubt 
will be subject to the interests of A, which, we need hardly repeat, 
is one which permits him to bring to sale all the three interests P1, 
P2 and P3. Thus, the purchaser at the sale in execution of B’s 
decree would purchase it subject to A’s mortgage. But from what 
we have already stated, it is clear that A cannot bring the interests 
P2 and P3 to sale without bringing before the court the owners 
of the same. Suppose A brings a suit for sale against M alone, 
either ignoring or without knowing the fact that the interest P2 
has already been carved out of M’s interest in favour of B. Let us 
further suppose A brings his suit six months before the expiry of 
the period of limitation (which would be 12° years now and was 60 
years before) and then after the expiry of limitation discovers that 
he ought to have made Ba party to his suit. If he makes, an 
application to the court to implead B and even if he succeeds in 
his application, the suit, as against B, would nevertheless be dis- 
missed on the ground of limitation. The result would be that, 
with the best of intentions, A would not be entitled to sell anything 
beyond the interests Pr and P3. 


Let us apply these fundamental principles, with which nobody 
can quarrel, to the facts of this case. Although the plaintiffs got 
their decree earlier than the prmcipal defendants, the latter proceed- 
ed to sell the properties (P2 and P3) forthwith and purchased the 
same themselves. The result was that at the date of the sale, held 
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at the instance of the plaintiffs (A), the properties P2 and P3 had 
already passed to the principal defendants (B). B was no party to 
A’s decree. At the date when A sought to bring to sale the pro- 
perties Pr and P3 (he could never bring to sale the property P2) 
the interest P3 had already passed to B. The result was that at the 
auction-sale held in execution of the plaintiffs’ decree (A’s decree), 
the plaintiffs purchased only the interest Pr and nothing else. We 
have already seen that B was legally entitled to bring to sale the 
interests P2 and P3 and, therefore, the sale, at his instance, of those 
interests cannot be said to be illegal or invalid. B was, therefore, 
rightly the proprietor of the interests P2 and P3 when the plaintiffs 
sought the sale of the interest P3. It follows, as already stated, 
that by his purchase A (the plaintiffs) acquired the interest Pı 
alone and neither P2 nor P3. 


By the present suit A (the plaintiffs) seeks to recover the 
interests P2 and P3. He has purchased only Pı and not P2 and 
P3 Can he obtain possession of those two interests which he has 
not purchased ? The answer can only be in the negative. 


As already stated before, the interest Pr carried with ita right 
to bring to sale the three interests PI, P2 and P3. The principal 


‘defendants (B) not having been made a party in the decree of the 


plaintiff (A), it would be open to the latter (A) to bring to sale the 
interests P2 and P3 if the suit could be within time. The fact that 
a previous suit was instituted by (A) the plaintiffs will not prevent . 
them from maintaining a separate suit against persons- who were no 


- parties to the previous suit. But any such suit by the plaintiffs, at the 


date of the present suit, would be barred by time. 12 years’ rule of 
limitation “would apply and’ the mortgage being of 1873, the suit 
would be hopelessly time-barred. 


As already indicated above, the plaintiffs (A) could not have 
succeeded in their suit to enforce their claims against the principal 
defendants (B) if they had tried to bring B on the record after the 
expiry of limitation, although the suit had been still pending. Can 
the plaintiffs, then, improve their position by not impleading the 
principal defendants (B) at all in the suit and by waiting for many 
years? The act of purchase on the part of the plaintiffs would not 
give them any fresh cause of action as against (B), the principal 
defendants, against whom the cause of action arose at the date of 
the mortgage of 1873 or on the due date fixed in the mortgage and 
never later. The mortgage in favour of the plaintiffs (A) does 
not give them a right to obtain possession. That right of possession 
can accrue to them only by working out the mortgage, wità proper 
parites before the court They have failed to work out the mort- 
gage, so far as the principal defendants (B) are concerned, and any 


. fresh attempt to work out the mortgage today, is barred by limi- 


tation. 
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On principle, therefore, it is clear to our mind that the plaintiffs 
have no right to claim the sum of Rs. 17,000 from the principal 
defendants, that claim being time-barred, much less have they any 
right to claim possession over the property. 


Now let us consider the authorities. The earliest authority on 
the point in this Court is thé case-of Hargu Lal v. Gobind Rai (`). 
This isa decision by five learned Judges of this Court (the entire 
court) and the facts were these. The plaintiff obtained a simple 
mortgage. The mortgagor, after the mortgage, sold a portion of the 
mortgaged property to one Govind Rai and another, the defend- 
ants in the suit. In the suit for sale brought by the mortgagee 
the transferees, Gobind Rai and Tulsi Rai, were no parties. In 
execution of the decree that followed the mortgagee’s suit, the 
entire property mortgaged was brought to sale and was purchased 
by the mortgagee. He found that over a portion of the mortgaged 
property the purchasers were in possession and, thereupon, he 
brough the suit for recovery of possession. ~The court of first 
instance gave the plaintiffa decree for possession but attached 
with ita condition that the defendants could redeem the plaintiff. 
On appeal by the defendants the lower appellate court dismissed 
the suit f» toto. The plaintiff appealed. The Full Bench of this 
Court remarked as follows :— 
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‘The plaintiff can only succeed in this suit for possession on @ 


proof of title to a present possession at the date of his suit. 
His simple mortgage did not entitle him to possession as against 
anyone. His decree for sale, being ina suit to which these 
defendants were no parties, had no effect as against them, and 

` his purchase at the sale held under the decree conferred on him 
no title as against these defendants ’’. 

In the result the appeal by the plaintiff was dismissed. It is 
clear from this case that the Full Bench of this Court were not even 
prepared to modify the decree of the lower appellate court and to 
restore the decree of the first court which gave to the plaintiff exactly 
the same relief which is now being sought for on behalf of the plaint- 
iffs in the present case. 


Two years later, this case was followed by the case of Madan 
Lal v. Bhagwan Das (*). There the facts were more similar to 
the facts of the present case’ than in the case of Hargu Lal. In 
this case, B mortgaged a house first to and subsequently to M and 
CD brought a suit on the mortgage without making the subsequent 
mortgagees party and put up the property to sale. The auction- 
purchaser was one BD. Previous to the sale held at the instance of 
the first mortgagee, the second mortgagee had instituted a suit for 
sale without making the first mortgagee a party and having obtained 
the decree had brought the property to sale and the property was 
purchased by one Madan Lal. Madan Lal's purchase was previous to 

(1) I L. R., 19 All., 541. a (2) I. L. R., 21 All., 235. 
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the purchase by Bhagwan Das the purchaser, under the decree’passed 
on the earlier mortgage. On foot of the fact that Bhagwan Das had - 
purchased in execution of the decree passed in the earlier mort- 
gage, he brought the suit, out-of. which the appeal before the court 
arose, to eject Madan Lal, the purchaser, in execution of the decree 
under the subsequent mortgage., In .this case, the first court dis- 
missed the suit (like the second court in Hargu Lal’s case) but 
the lower appellate court decreed the plaintiff’s suit but subject to 
this condition that if the mortgage money under the earlier mort- 
gage was paid by the defendant the suit would stand dismissed. 
On appeal by the defendant to this Court, all the Judges (6) of the 
Court were of opinion that the suit was not maintainable and the 
suit must be dismissed. The learned Judges said that the law had 
been definitely laid down only two years earlier in Hargu Lal’s case 
and that it was to the effect that the earlier simple mortgage did 
not entitle the mortgagee to possession against anyone and. purchase 
under a decree for, sale in a suit to which the subsequent mortgagee 
was not a party was of no avail. The earlier case of Hargu Lal 
was sought to be distinguished on the ground that the earlier Full 
Bench case did not imply that a conditional right would be wrong. 
The learned Judges repelled this contention and pointed: out as 
follows :— 
“From the paper-book in the Full Bench case (Hargu Lal’s 
case) it appears that there the plaintiff in his memorandum of 
appeal in this court against the lower court’s dectee absolutely 
dismissing the suit, pleaded that he was entitled, if not to an 
absolute, atleast, to a qualified decree for possession’ such as 
the first court had given him. The Full Bench nevertheless 
‘dismissed the appeal and did not give the plaintiff the qualified 
decree for possession which he asked for.’’ Then they said:— 
‘ However this may be, it appears to us that the Full Bench 
did- distinctly indicate their Opinion that in a suit for ejectment, 
such as the present, a deciee for possession with a conditional 
night to the defendant could not be passed.”’ 


After this pronouncement of opinion not one but twice by this 
Court, one should have thought the law had been laid down! definitely 
for the province. But it appears thata similar question was definitely 
decided in a different way in the case of Babu Lal y. Jalakia(’). The 
facts of the case were as follows. There were two successive mort- 
gages over the same property, one in favour of A and the other in 
favour: of B. Each of the mortgagees obtained a decree for sale with- 
out impleading the other. A himself purchased the property in exe- 
cution of his own decree while one'C purchased the property in 
execution of B’s decree. C had purchased earlier and was in posses- 
sion. Then A brought his suit against B and C and prayed 
that his mortgage money might he paid to him by the defendants 
and in default, he might be put_in possession of the property. 

(1) [1916] r4 A. L. J. R., 1146. i 
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The learned Judges of this Court (PIGGOTT and LINDSAY, JJ.) 
were of opinion that the suitwas maintainable. This case is 
clearly in favour of ‘the respondents and the question is how far 
this decision was justified in face of the Full Bench cases already 
referred to. It appears that it was found as a fact that while 
the earlier mortgagee was proceeding with his remedy and suit in 
a leisurely fashion, the subsequent mortgagee proceeded quickly, 
(the mortgagors were allowed only fifteen days’ time to pay up) 
and ultimately brought the property to sale earlier than the first 
mortgagee On these facts the lower appellate court was of opinion 
and that opinion was accepted by PIGGOTT, J., that the subsequent 
mortgagee Kedarnath was in collusion with the mortgagor and that 
the -auction-purchaser Babu Lal was probably a denaimtdar for the 
subsequent mortgages himself. The learned Judge then put the 
following question before him and proceeded to answer the same. 
“Whether on the facts found, the plaintiff is entitled to any, and if so, 
to what relief ?’’ It was contended before the learned Judge that the 
only remedy open to the plaintiff was by way of asecond suit for sale 
_ on her mortgage, but it was pointed out, such a suit would be, at the 
date of the suit in question, time-barred. The learned Judge remarked 
as follows :— ~ 


“The legal questions involved are of some complexity, and have 
given risc to differences of opinion in various High Courts. Pro- 
bably the best discussion of the entire questionis to be found in 
the case of Mullah Veetil v. Korambaih ©). But it is more imme- 
diately in point to consider the published decisions of this Court. 
The case most nearly in point is that of Ram Prasad v. Bhskhari 
Das (°) which applies and expounds the principles laid down in two 
older rulings (Hargu Lal v. Gobind Rai and Madan Lal v. Bhag- 
wan Das quoted above).” 

Then the learned Judge proceeded to point out that in the case of 
Ram Prasad v. Bhikharit Das, the defendant had purchased atauction 
sale held in execution of a simple money decree and had done so 
before any suit was instituted on the original mortgage. In thus 
stating the facts of the case of Ram Prasad vy. Bhikhari Das the 
learned Judge made a material error. In that case the defendants 
had actually purchased after the institution of the suit by the mort- 
gagee and indeed after a decree had been passed in favour of the mort- 
gagee. It is not clear who, but possibly, the defendants, Bhikhari Das 
and another, had obtained an attachment of the mortgaged property 
in execution of a simple money decree prior to the institution of the 
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mortgagee’s suit. It was tnder those circumstances that this Court -` 


decided that the plaintiff who- had purchased in. execution of the 
mortgage decree would have a right to the property if the defendant, 
the auction-purchaser, in executiop of the simple money decree, failed 
to redeem him. The mortgage was bound to prevail as against the 
attachment. It is probable that, if the correct facts had been properly 
j (1) 21 Mad. L. J, 213 (F.B.). (2) I. L. R, 26 All, 464 at 466. 
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brought to the notice of PIGGOTT, J., he would have found the case 
to be entirely distinguishable. An attachment of property confers 
no title and does not amount to a transfer of an interest in property 
as is the case with a mortgage.: Itis true that Bhbıkhari Das, the 
auction-purchaser, could not haye been made a party to the suit which 
had already been decided atthe dateof his purchase. The attaching 
creditor, however, had not been made a party to the decree. The 
case of Ram Prasad v. Bhikkari Das was, therefore, not a sure 
guide. Then the learned Judge (PIGGOTT, J.) was of opinion, that 
the suit before him hadbeen brought on a different cause of action, 
namely, the plaintiff's failure to obtain actual possession of the proper- 
ty purchased at the sale. I have already indicated, in discussing the 
principles, that the plaintiff’s failure to obtain possession could: not 
give him any fresh cause of action against the subsequent transferee 
and the cause of action against the subsequent transferee arose only 
out of the mortgage in favour of the mortgagee and at the date when 
the mortgage became repayable. The learned Judge was of opinion 
that it was the duty of the Court to work out the equities between 
the parties. This expression of ‘working out the equities’ is really. 
a catch phrase which is more likely to mislead than to lead. We 
have to see what are the initial rights of the parties and if they have 
been materially altered in the circumstances that had happened. In 
our opinion the subsequent sale and purchase by the auction-purchaser 
under the prior mortgage gave him nothing as against the. earlier 
purchaser under the subsequent mortgagee, the latter being no party 
to the suit under the prior mortgage. So far as the second mort- 
gagee was concerned, the prior decree did not at all exist. You can- 
not say, in the same breath, that the subsequent mortgagee is not 
bound by the decree passed in favour of the prior mortgagee and yet, 
for the purposes of “working out the equities”, the decree is good 
enough for the subsequent mortgagee or the purchaser under his 
decree, being called upon to pay the amount of the decree. 


The learned Judge also expressed the opinion, though rather 
doubtfully, that the auction-purchaser under the subsequent mortgage 
was a purchaser pendente lite, because at the date of his purchase, the 
decree on the earlier mortgage had already been passed. With all 
respect, I differ from this opinion. There was no transfer in favour 
of Babu Lal vy. Jalakia () after the insittutton of the prior 
morigagee’s suit. The transfer took place in favour of the second 
mortgagee and at a date long prior to the institution of the suit by 
the first mortgagee. The sale under the subsequent mortgage was 
only an after-effect and an inevitable effect of the second mortgage, 
and it would be wrong to ascribe the auction sale as anything indepen- 
dent of the second mortgage. I potice that Mr. JUSTICE BRETT 
in the case of Hat Prasad Lal v. Dal Mardan Singh .() was 
inclined to hold that the principle of Zis pendens might apply to a case 

(1) [1916] 14 A. L. J. R., 1146. (2) LL. Rọ 32 Cal., 891. 
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like this. Butthe third Judge MITRA, J., to whom the case was referr- 
ed on a difference of opinion between BRETTand RAMPINI, JJ., was 
not prepared to uphold the opinion of BRETT, J. on that point. (See 
at page 907). The learned Judge (MITRA) said:— ~ 

“I am not, however, disposed to separate in this country the 
mortgagee’s right to the ploperty and the equity of 1edemp- 
tion of the mortgagor as 1f they ate distinct entities in law with 
reference to the same property.” 

“I do not think it necessary to pursue the argument about lis 
pendens further, as I think the decree of the lower appellate court 
is sustainable irrespective of it.” 5 

LINDSAY, J., in Babu Lal’s case, delivered a separate judgment. 
He purported to follow the Calcutta case already quoted. Expres- 
sing his own opinion the learned Judge remarked :— 

“It is, I think, impossible to ignore the fact that these sales 
have taken place and to deal with the matter in issue as if they 
have not in fact occurred. The title of either partyis immediately 
traceable to his puchase in execution and reference to the rights 
under the mortgages-is only necessary for the purpose of ascertain- 
ing the equities existing between them. Each has an imperfect 
title acquired by purchase and we have to determine which has 
the stronger equity in his favour”. 

With due respect we are of opinion that this attempt at working 
out equities is really shutting out of consideration the necessary 
result of omission on the part of the prior mortgagee to do what was 
incumbent on him. We need not repeat what we have already stated, 
namely, the auction-purchase by one mortgagee gave no additional 
right to him as against the other mortgagee. As between the two 
mortgagees, both stood for their rights and liabilities, only on their 
respective mortgages and on nothing else. We have tried to show 
that if the prior mortgagee had attempted to make the subsequent 
mortgagee a party, while the former suit was still pending but after 
the period of-limitation had expired, the prior mortgagee’s suit would 
have failed undoubtedly and irretrievably. How can he, then, acquire 
better rights by waiting further, although any suit on his mortgage 
against the second mortgagee would be time-barred at the date of the 
subsequent suit? A party cannot improve his position by delay 
and yet this is what the decision comes to if closely analysed. 


It has been urged that the second mortgagee’s right is only one 
of redemption and nothing else andvf he gets that right, he ought 
to be contented. We think that this is a fallacious argument. A 
subsequent mortgagee has not only a right to redeem but he has a 
right, as against his mortgagor and subsequent encumbrancers, to 
enforce his mortgage. This latter right might be exercised and has 
been exercised in this case. Lhe right to redeem possessed by a 
subsequent transferee is a right which can be, exercised only at his 


` option and at his will. He cannot be forced’ to redeem against his 


will, Yet a relief like the one sought at present amounts to nothing 
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more thah that. “With respéct, we are unable to follow the case of 
Babu Lal v. Jalakia (*). 


It was urged on behalf’ of ‘the ree ae the-Full Bench ` 
case of Hukum Singh v.” Lalanji (*), quoted with dpproval-. „the - 
decision in Kam Prasad v. Bhikari Das (*),and that, therefore; 
Ram Prasad’s case received further support. But. the case 
of Hukum Singh, if closely analysed, will go to establish: that 
the present plaintiffs have no right either to recover money or'to 
recover possession and that the only right which he may have is- one 
of redeeming the second mortgage in the hands of the principal de- 
fendants of the preseni case. In ukum Singhs case the prior 
mortgagee obtained a decree for sale .without impleading the subse- 


quent mortgagee. The subsequent mortgagee then brought a stit- 


for sale on his own mortgage and impleaded the prior mortgagee . 
and, as against that mortgagee, claimed a declaration that the prior 
mortgage decree was as of no effect as against him, on the ground 
that he, the subsequent mortgagee, was no party to the prior 
mortgagee’s decree. It was discovered that, at the date of this suit, 
any fresh suit by the prior mortgagee agaifist the subsequent mort-’ . 
gagee would be time-barred. The learned Judges, thereupon, granted 
the prior mortgagee an opportunity to redeem the second mortgage 
and thereby free the property of it The ratzo decidendi in this 
case is that the decree of the prior mortgagee was a piece of waste 
paper, so far as the second mortgagee was concerned. The prior 
mortgage, by being time-barred as against the second mortgagee, 
became postponed in favour of the second mortgagee and the status 
of the prior mortgagee became that of a subsequent mortgagee. The 
prior mortgagee, therefore, became entitled to redeem the second 
mortgagee and this is all that the case decided. It is true that the 
learned Judge who delivered the judgment of the Court, used the 
expression of “ equities between the parties being worked out ”, But 
it was ‘not at all necessary to think of equities, where the law was 
clear. Itis true that the learned Judge in delivering the judgment 
quoted with approval a portion of the judgment in Ram /Prasad’s 
case but Ram Prasad’s case, with respect, had no direct bearing 
on the case before the Full Bench. 


There is thus only one case in this Court that may be said to 
be directly in point that has been ‘brought to our notice in favour 
of the respondents. On the other hand, the much more recent case 
of Ram Narayan v. Somi (*), which is also directly to the point, 
followed the Full Bench case of Madan Lal v. Bhagwan Das (°), and 
although the case of Babu Lal v. Jalakia (*) was quoted before the 
learned Judges, they did not think it necessary to discuss it. 


The authorities in this Court, so far as they have been brought 


(1) [1916] 11 A L.J R., 1046 

(2) I LR, 43 AlS 204, SC 18 A. L.J R, 1105. 

(3) I. L R., 26 Alls 464. (4) I. L. R., 45 All, 189. 
(s) I. L. R 21 All, 295. . l 
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to our notice, have not in any way abrogated ‘the decisions in 19 CIVIL 
Allahabad and 2r- Allahabad and we are bound to follow them in eae 
preference to the case in 33 All., 368. The case of Kam Prasad LACHMI 
E E ACHM 
is clearly distinguishable. i NARAIN DAS 


A Full Bench of the Madras High Court, Mullah Veetil v. v. 
Korambath ('), have clearly held that where a second mortgagee was copped 
in possession and he was not made a party to the first mortgagee’s —— 
suit for sale, the second mortgagee could not be ousted by the Mukerji, J. 
auction-purchaser under a decree passed on the first mortgage, nor 
could he be forced to redeem the earlier mortgage, agatust his will. 

The learned Judges distinctly held that a right of redemption is a 

right and not a “adéilsty and that, therefore, nobody can force a 
‘--siibsequent mortgagee or his representative to exercise that right 
| against his will. 

It is important to mention that we asked Mr. Narayan Prasad 
Asthana, the learned counsel appearing on behalf of the respondents, 
if his clients would care to redeem the second mortgage. He told 

, us that he had no instructions on the point and could say nothing on 
the matter. Thus we are not called upon ta consider whether, in 
the circumstances of the present case, the plaintiffs could redeem. 

' The result is that the suit must fail, the plaintiffs not being entitled 
to the reliefs they have asked for. 


In this state of our opinion it is no longer necessary to send 
back the case for trial of the question of fact involved. The suit 
fails on the allegations of facts mentioned in the plaint by the 
plaintiffs themselves. I would, therefore, dismiss the suit, allowing 
the appeal. 


Boys, J.—I agree. The facts are as follows :— Boys, J. 


Musammat Ganga Kunwar and her son Hamir Singh executed 
a simple mortgage on August the 25th, 1875, in favour of Lachmi 
Narain of village Chandoi (with which village alone weare here 
concerned). The auction-purchasers at the sale under this mortgage 
were all representatives in one way or another of the mortgagee, 
and the present plaintiffs are the original auction-purchasers or their 
representatives-in-interest. 


In execution of a simple money decree against the mortgagors 
the property was sold and purchased by Raghubar Dayal who is 
represented by the pro forma defendant No. 3 Radhe Lal. 


On January the 17th, 1902, Raghubar Dayal executed a simple 
mortgage in favour of Lala Ram Gopal, father of the present 
contesting defendants Nos. I and 2. 


On April the 26th, 1911, the representatives of the prior mort- 
gagee instituted a suit for sale against Raghubar Dayal and obtained 
a decree on September the gth, 1911. To hat suit they did not 
make the puisne mortgagee a party. 

(1) 21 M. L. J., 213 (F. B.) 
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On January the oth, 1914, the puisne mortgagee instituted a suit 
for sale against Raghubar Dayal and obtained a decree on February 
the 26th, 1914 He in turn did not make the prior mortgagee a 


party to his suit. 

On January the 2oth, 1917, the property was sold in execution 
of the decree obtained by the puisne mortgagee and was=purchased 
by the decree-holders who, on May the 23rd, 1917, obtained physica) 
possession. 


On June the 2oth, 1917, the property was again sold in execution 
of the decree obtained by the prior mortgagee and was purchased 
by the decree-holders who obtained formal possession on January 
the 16th, 1918; and on October the 3rd, 1918, they applied for 
mutation which was refused on the ground that the puisne mortgagee 
who had purchased at the sale in execution of his own decree and 
who had obtained physical possession had not been made a party to 
the proceedings on the prior mortgage. 


The plaintiffs thereupon brought the present suit apenas the 
contesting defendants Nos. ı and 2 and against the pro forma 
defendant No. 3 praying that the principal defendants be ordered to 
pay the amount due under the prior mortgage and that on failure 
to do so, their right of redemption ‘may be extinguished’ and 
the plaintiffs be put in possession, or any other relief to which 
the plaintiffs might be found entitled. The suit was resisted on 
the ground that the plaintiffs must be taken to have had knowledge 
of the defendants’ mortgage which was a registered one; that the 


defendants not having been madea party to the suit of the prior ~ 


mortgagee are not bound by any decree obtained therein ; and that 
“the claim of the plaintiffs for enforcement of hypothecation on the 
basis of their mortgagedeed is barred by time ”. 


The learned Subordinate Judge gave the plaintiffs a decree “ for 
recovery of the property unless the defendants pay up within two 
months from to-day the amount claimed ”. The defendants have 
appealed. 

For the defendants-appellants it has been contended here that 
the plaintiffs can only succeed by showing that they have some 
title to present possession ; that the plaintiffs’ simple mortgage gave 
them no title to possession: and that the decree obtained by them 
for sale had no effect against the defendants-appellants as they had 
not been made a party to the suit in which that decree had been 
obtained. The argument is, in fact, a re-statement of the grounds 
upon which relief was refused to the plaintiff in the case of argu 
v. Gobind (*),and also im the case of Madan v. Bhagwan (°), by 
which decisions it is contended that the present case is governed. 
Reliance was further placed on Ragn Narain v. Somi O in which 


e (1) & L. R., I9 All, 541 (F. B) 
(2) I. L. R., 21 All., 235 (F. B.) 
(3) I. L. R., 45 All, 189. 
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Madan v. Bhagwan, (") was followed, and on Mullah Veetil v. 
Korambaih (*). Finally it was contended that the present suit was 
also barred by limitation. : 


ACHMI 


For the plaintiffs-respondents reliance has been placed on the merce Das 


decision in Babu Lal v. Jalakia (°) in which, under very similar 
circumstances, a Division Bench of this Court held the plaintiff 
entitled to a decree for the amount of his mortgage or, in the alterna- 
tive, possession. Reference was further made to Ram Prasad v. 
Bhikari (*). In answer to the plea of limitation, reliance was 
further placed on the doctrine of /is pendens. 


I will first consider the question for decision apart from judicial. 


authority. 


Prior to either of the suits being brought it is clear that the prior 
mortgagee and the puisne mortgagee each had a right to bring the 


property to sale. In the event of the prior mortgagee bringing the 


property to sale, the puisne mortgagee would haye the right to 
redeem him or in the event of his choosing not to exercise his right 
to redeem he would have to be satisfied (to the extent of the amount 
due to him) with any surplus of the sale price after satisfaction of 
the amount due to the pror mortgagee. l 


In the event of the puisne mortgagee bringing the property 
to sale, that sale would be subject to the prior mortgage. 


In the event of a suit for sale by the prior mortgagee, it was 
imperative on him to make the puisne mortgagee a party. But 
there was no such hability on the puisne mortgagee in the event of 
hus bringing a suit for sale (Order 34, rule 1). 


In the present case, the first step was taken by the representa- 
tives of the prior mortgagee who on the 26th of April, 1911 brought 
a suit for sale against the representatives of the origina] mortgagor 
and obtained a decree on September the gth, 1911, without having 
made the puisne mortgagee a party. Subsequently they brought 
the property to sale on June the 20th, 1917, and purchased it 
_ themselves. 


So far as these proceedings are concerned, it is clear that by 
virtue of Order 34, rule 1, Civil Procedure Code, the puisne mort 
gagee’s rights remained unaffected, and it will have to be con 
sidered. what this proposition imports. 

To turn to the other suit, on January the 9th, 1914, the puisne 
mortgagee brought a suit -for sale against the representative of the 
mortgagor and, on Febrvuary` the 26th, 1914, obtained a decree for 
sale without having made the prior mortgagee a party. - In view of 
the explanation to Order 34, rule 1, Civil Procedure Code, there 


(1) dh sR St "Al, 235 (F. B.) 

(2) 21 Mad L. J. 213; 9 Ind. Cag., 513. 
(3) 4 A. L J.R, 1146. 

(4) I. L. R., 26 All, 464. 
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was no obligation on him to make the prior mortgagee a party. On 
January the 20th, 1917, the property was sold and purchased by the 
representatives of the puisne mortgagee themselves. They acquired 
the rights of the mortgagor subject to the rights of the prior mort- 
gagee, if at that date any such rights did still exist. 


The crucial question is as to the effect of Order 34; rule 1, Civil 
Procedure Code. The question may be stated as it was stated in 
Hukun Singh v. Lallanji (),“ what is the effect of the failure of 
a prior mortgagee to implead a subsequent incumbrancer in his suit 
for sale?” It is clear that under Order 34, rule 1 it was obligatory 
on the prior mortgagee to make the puisne mortgagee a party to 
his suit; while it was not obligatory on the puisne mortgagee to 
make the prior mortgagee a party. The rule is silent as to what 
consequences are to follow if the puisne mortgagee is not made a 
party toa suit by the prior mortgagee. But it is clear from the 
cases Broja Nath v. Khelut Chunder (°), Umes Chander y. Zahur (È) 
and Gobind Lal v. Ram Janam (*) that the puisne mortgagee’s 
rights are not to be “affected fn any way”. What rights had the 
puisne mortgagee? He had not only a right to! redeem the prior 
mortgage but he had alsoa right to bring the property to sale and 
he was entitled to have that right and the results of its exercise, if 
he exercised it, unaffected in any way. He chose to exercise the 


‘after right and the auction-purchaser got the property subject to 


any existing rights of the prior mortgagee. _ 


Further, it cannot be said that, provided that the right of the 
puisne mortgagee to redeem is preserved to him, his interests are 
not prejudiced by recognising as against him the decree under the 
prior mortgage, for that is in effect to deprive him of his right to 
bring to sale and force him to redeem, 2. ¢., to deprive him of one 
of his rights. 


He might further be actually prejudiced by recognising as against , 
him the sale under the prior mortgage, even if his rights could be 
recognised to be recouped by the amount of his mortgage to the 
extent of the surplus of the sale price after satisfying the prior 
mortgage, since it is clear that in a sale pursuant to a decree obtained 
by the prior mortgagee the latter would only be interested in 
securing a price to meet his own claim, whereas, if the sale were 
under a decree obtained by the puisne mortgagee himself, he would 
be able to take all possible steps to obtain a price adequate to meet 
his own claim also after satisfying the prior mortgage. 


It is clear, therefore, that if he has not been made a party the 
puisne mortgagee is entitled to have ignored as against him the very 
existence of the suit of the prior mortgagee and the decree and sale 
therein in their entirety. 

(1) I. L. R., 43 All., 204 (F B) at 208 (2) 14 Moo. I. A., 144. 
(3) 17 Ind. App., 201 : 4) 20 Ind. App.. 165 


s 
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The auction-purchaser, therefore, in the sale on the puisne mort- 
gage is entitled to the property subject to any existing rights of the 
prior mortgagee excluding any rights that he might otherwise have 
by virtue of his suit, decree and sale, 

It is this subjection to existing rights, if any, of the prior mort- 
gagee to which LINDSAY, Js presumably referred in Badu Lai v. 
Jalakia (*), when he spoke of the “imperfect title ” of the auction- 
purchaser at the sale under the puisne mortgagee’s decree. What 
then were the existing rights of the prior mortgagee? Itis urged 
for plaintiff-appellant that the prior mortgagee had a decree for sale 
which must, at its worst, he held to be a decree for sale subject to 
the puisne mortgage. Butithas already appeared that that decree 
can have no effect whatever as against the puisne mortgagee and 
that it must be, as against him, treated as non-existent and, if that 
is 30, it follows that nō relief based on the decree and sale in the 
prior mortgagee’s first suit can be given to the prior mortgagee or 
the auction-purchaser in the present suit. 

It is then urged that, if the suit of the prior mortgagee, and, the 


decree and sale thereon, are to be wholly ignored as against puisne 
mortgagee, then the prior mortgagee must, at least, be held to have 


a 


his rights under his prior mortgage. But those rights had at the - 


date of the present suit become barred by limitation and this fact 
further renders it unnecessary to consider whether, if his mortgagee 
rights were not barred by limitation, he could enforce them in a 
suit framed as in the present case, or whether if he could not get 
relief in the present suit, he could bring another suit properly 
framed to enforce his mortgage. 


Finally, it is urged that limitation is saved by the doctrine of 
lis pendens. 1 find myself unable to accede to this contention. The 
sale to the auction-purchaser in the decree upon the puisne mort- 
gage cannot be regarded as a new transfer ; the title of the auction- 
purchaser must be taken, at any rate where, asin this case, the 
decree-holder was himself the purchaser, as dating back to the 
mortgage, andI find myself in agreement in this respect with 
MITRA, J. in Har Prasad v. Dal Mardan (°), where he says 5 

‘as the defendant’s title related back to a date anterior to the 
first mortgagee’s suit there was no alienation pendente lite and 
the doctrine does not apply”. 
The prior mortgagee having then no rights as against the puisne 
mortgagee on his decree and sale and his rights under his mortgage 
being barred by limitation, he had no rights remaining. 

I will now refer to the authorities on which reliance has been 
placed. As to Harguv. Gobind (°) and Madan v. Bhagwan (*), 
H, 14 A. L. J. Rọ, 1146 at 1156 
(2) L L. R, 32 Cal., 891 at 906.0 


(3) I. L. R., 19 All., 541 (F. B.). ` 
(4) L L. R., 23 All, 235 (F. B.). 
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which the defendant-appellants urged governed the present case, 
it was held in the former that where the plaintiff asked only for 
possession he could not be given possession, and in the latter, 
following the former, that the former case was also authority for the 
proposition that where the only relief asked for was possession, not 
only could unqualified possession nop be given but even a decree 
for possession conditional on failure of the defendant to redeem could 


. not be given. 


In Madan v. Bhagwan (*), interpreting the earlier Full Bench, 
the learned Judges say (at p. 238): 

“the Full Bench did distinctly indicate their opinion that, 

in a suit for ejectment such as the present, a decree for possessjon 

with a conditional right to the defendant should not be passed.’’ 

Neither of the cases appear to me to be authority for the pro- 

position that ina properly framed suit asking fora conditional 
decree the relief could not be given. 


I find support for this view of the limited scope of these deci- 
sions in the very brief references to them, and the nature of those 
references, in Ram Prasad v. Bhikhari (°), Mulla Veetil y. Koram- 
bath (°), Babu Lal y. Jalakia (*); by the absence of all reference 
to them in Hukum Singh v. Lallanji (°) ; and by the distinguishing 
of cases in which only possession was claimed in Har Prasad v. 
Dal Mardan (°), in all of which cases the relief or, at any rate, 
the principal relief asked for was for possession conditional on failure 
to discharge the plaintiff's mortgage Only in one such case were 
these Full Benches relied on to support the finding that even where 
a conditional decree was asked for, such decree could not be given. 
That case is Ram Narayan v. Somi (') in which the learned 
Judges held that the case before them where one of the reliefs asked 
for was a conditional decree was “on all fours” with the case in 
Madan vy. Bhagwan (°). In that view of the two cases Ido not 
find -myself able to agree The reliefs asked for were wholly 
different. 


The irrelevancy of these two Allahabad Full Bench decisions to - 
the case before us, where a conditional decree is asked for, appears 
to me then clear I have referred to them so full only because we 
were much pressed with them on behalf of the defendant-appellants. 


Ram Prasad v. Bhikhari (°), to which we were referred for 
the plaintiff-respondent, is clearly distinguishable. There a mort- 
gagee had only impleaded in his suit the holder of a simple money 
decree who had attached the property. He could not have impleaded 
the auction-purchaser under that decree for the sale did not take 
place till after the decree for sale under the mortgage decree. 


(1) I L.R., 2c All, 236 ‘ (2) I. L. R., 26 All., 464. 
(3) 21 Mad. L. J., 2139 9 In. Cas., 513. 
(4) 14 A.L. J. R., It46. (5) I. L. R., 43 All, 204. 


(6) I. L. R., 32 Cal., 891, at goo, gos. (7) I. L. R., 45 All, 189. 
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In Ram Prasad v. Dal Mardan (*), among other reliefs, plaint- 
iff asked fora conditional decree for possession and wa; given 
that relief by the Lower Appellate Court. BRETT, J. and MITRA, J. 
agreed in dismissing the appeal. RAMPINI, J. would have allowed 
it. Iam unable to appreciate fully the reasoning of MITRA, J. 
on the main question; but, RAMPINI, J. would apparently have 
agreed with BRETT, J. in dismissing the appeal, but for the fact 
that he held the suit to be barred by limitation 


In Mullah Veettl v. Korambath (*), the prior mortgagee having 
got a decree for sale without making the puisne mortgagee a party 
purchased it himself and sued the puisne mortgagee for possession 
or the amount of his mortgage debt. The second mortgage was 
usufructuary. It was held that the prior mortgagee suing for posses- 
sion or his money was not entitled to a decree for possession subject 
to the right of the puisne mortgagee to” redeem him, apparently 
because redemption was a right of the puisne mortgagee and not a 
liability which he could be compelled to discharge 


In Babu Laly. Jalakia (Y it was held by Piccort, J. and 
LINDSAY, J. that the plaintiff was entitled to a conditional decree 
in default of redemption by the puisne mortgage. This is‘the case 
with which we have been most strongly pressed for the plaintiffs- 
respondents. In this also the plea of limitation was raised by the 
defendant. PIGGOTT, J. held that the suit was not one for fore- 
closure or sale; that the prior mortgage had been extinguished ; 
that the suit was brought on a different cause of action, z.e., the 
failure to get possession after purchase; that as the suit was 
not on the mortgage, there was no bar of limitation. LINDSAY, J. 
held that it was impossible to ignore the sales; that both plaintiff 
and defendant had “imperfect titles”, that the only effect of not 
impleading the puisne mortgagee was to preserve his right of 
redemption. I have already, in stating’ my own view at the com- 
mencement of this judgment, expressed my opinion on most of these 
points. If the suit was brought on the plaintiff's purchase, it ought 
to have been dismissed forthwith in view of the fact that the puisne 
mortgagee was entitled to plead that he could not be i any 
way affected by the suit, decree or sale brought and obtained with- 
out impleading him. It was impossible of course to ignore the sale 
under the decree of the puisne mortgage which had been arrived 
at by due process of law, but it was not only possible but incumbent 
on the Court to ignore as against the puisne mortgagee the sale 
under the plaintiff's decree which had only been reached, in the 
words of PIGGOTT, J., by “an initial departure” (by the plaintiff) 
“from the plain course prescribed by the law”. In view of this 
finding of PiGGOTT, J. that the legal complications “ had been 
brought about by this initial’ departure” by the plaintiff, I am 

(1) I. L R., 32 Cal., 891. i 


(2) 21 Mad. L. J., 213; 9 Ind. Cas., 513. 
(3) 14 A. L. J. R., 1146, 
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CIVIL” unable, with the greatest respect for so able a Judge, to appreciate 
how “ it was the duty of the Court simply to work out the equities ” 
— merely because it now had both parties before it. It is clear that 
See the learned Judge was of opinion on the findings that the puisne 
v . mortgagee had been guilty of sharp practice in rushing his suit, 
` + HirDEY' decree and sale through in collusion with the mortgagor and the 
-NARAIN — auction- -purchaser, and there isat least a hint of something of the 
. Boys, J. same sort in the present case in the long period (nearly six years) 
between the: decree and the sale in the plaintiff's first suit and the, 
plea in paragraph 8 of the plaint that the #70 forma defendants were 
\ taking false - ‘objections to the execution of his decree; but in both 
cases “the defendant proceeded by due process of law while i in both 
cases the plaintiff was guilty of an initial and continued “ departure 
from the plain course prescribed by the law”. Under such circum- 
stances it appears tome there are “ no equities to work out”, and 
we have only to apply the plain law. The decision appears to me to 
~ deny almost entirely its proper effect to Order 34, rule 1. Hukum 
Singh v. Lallanji (*), I think, it is unnecessary to discuss. The 
facts were quite different. There is, however, a passage in thé- 
judgment which has a material bearing on the present case. Approval 
was expressed of the statement in Deokal Kunwar v. Alim-un- 
nissa Bibi (?)- that the puisne mortgagee is “'to be protected by 
putting him as nearly as possible on the same footing as if he had 
been made a party under section 85 ofthe Transfer of Property 
Act.” As Lhave said elsewhere in this judgment that appears to 
me to giving the puisne mortgagee something which might prove 
considerably less than his rights. He is entitled to have as against 
himself the whole suit and proceedings therein treated as non- 
existent. | 





In Ram Narain v. Somi (°) the decision purported to follow 
Madan v. Bhagwan (*), which case it declared to be “on all fours ” 
I have already referred to this case when discussing Madan v. 
Bhagwan (‘). It would appear that in the nature of the reliefs 
claimed, the suits were very different. Butin the view that was 
taken it was not considered whether the suit could be treated as one 
for foreclosure. The case does not really help the puisne mortgagee, 
the defendant-appellant before us. 


If it is suggested that our finding possibly results in a puisne 
mortgagee reaping the benefit of collusive action between himself. 
and the mortgagor (Ido not suggest that there is in the present 
case anything approaching evidence of such collusive action), the 
answer is that there is no opening for that particular type of collusive 
action if the prior mortgagee complies with the plain direction of £ 
the law and impleads _ the puisne mortgagee. 


(1) L L. R., 43 AlL, 24 (F. B.). - (2) [i901] A. w. N., 22 
(3) IL L. R., 45 All, 189. ; (4) I. L. R., 21 All, 235. 
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My conclusions then are as follows :— 1. That the first suit of 
the plaintiffs and the decree and sale are as against the puisne 
morigagee of no effect whatever; that the right of the puisne 
mortgagee is not confined to being put now in the same position that 
he would have thad if he had been made a party (for on that 
assumption he would never have been able to bring his own suit for 
sale, there would have been ‘already in existence against him the 
decree of the prior mortgagee for sale in a suit to which he, the 
puisne mortgagee, was a party) ; that the puisne mortgagee was 
entitled to have the very existence of the prior mortgagee’s suit, 
decree and sale ignored ; that the plaintiff-appellants, prior mort- 
gagee, had against the puisne mortgagee no rights of any sort what- 
ever based on their suit, decree and sale. m 


2. that the defendant-appellants, puisne mortgagee, are entitled 
to have their suit, decree and sale upheld in their „entirety and as 
auction-purchasers acquired the property subject onl to the existing 
rights, if any, of the prior mortgagee. 

3. that any rights based on the prior mortgage that the plaintiffs- 
respondents, prior mortgagee, might have had against the defendants- 
appellants were at the date of the present suit barred by limitation. 

4. that it is, therefore unnecessary for us to consider whether 
the plaintiffs-respondents could have enforced those rights in a 
suit framed like the present; or whether, if they could not have 
so enforced them, they could have brought another suit framed 
otherwise. “ 


I find myself, therefore, unable to hold that the plaintiffs-res- 
pondents in this appeal had any rights remaining to them as against 
the puisne mortgagee and the auction-purchaser (in this case the 
same person) and his suit should have been dismissed. 

I would, therefore, allow the appeal and set aside the decree 
of the court below. 

I agree to the order proposed. 


BY THE COURT —We allow the appeal, set aside the decree of 
the court below and dismiss the plaintiffs-respondents’ suit with 
costs throughout. 


Appeal allowed. 
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THE MUNICIPAL BOARD OF BENARES (Defendant) 


VET SUS 


BEHARI LAL AND BROTHERS (Plaintiffs) .* 


Municipalities Act (U. P. IT of 1976), sections 7 (h), r16 (g) and 219(c)— 


Public roads, repairs, cleaning, etc. — Municipality, powers of, exercsse 
of— Not to be questioned in Civil Court—-Muntcipal employee acting out 
of malice, in order to injure an individual’s business— Sutt for damages 
against Munictpality— When does not lre—Limitation Act, Art. 2— 
Applicability of. 


A master may be liable for wilful and deliberate wrongs com- 
mitted by the servant provided they be done on the master’s 
account and for his purposes but if the servant acts for private 
spite (and it docs not matter whether the action be in contract 
or tort) and if the act be done so as to divest him of his char- 
acter as servant, the master is not responsible. Ward v. The 
General Omnibus Co., |1873] 42 L. J., Part I, 265, Dyer & Wife 
v. Munday, [1895] 1 Q. B., 742 and Joseph Rand Lid, v. Craig, 
[1919] Ch. Div., 1. followed. 


Power given toa local authority to do a certain act cannot 
be questioned in a Civil Court on the ground of its having been 
exercised through malice. Davies v. Mayor of the Borough of 
Bromley, [1908] K. B., 170, followed. 


Where, in a suit for damages filed in a Small Cause Court 
against a Municipality, for loss caused to the plaintiff’s brick- 
kiln by the defendant closing a certain road, leading to the said 
kiln, for repairs, it was alleged that the road was closed by the 
Municipal Engineer for a longer period and at both ends simul- 
taneously, in order to injure the plaintiff’s business out of spite, 
hela : 

(x) that the Municipality was authorjsed to close the road 
and that the reason for its action cannot be inquired into by a 
court of law; 

(2) that the malicious action of the Engineer, as alleged, 
would not render the Municipality liable in damages; 

(3) that Art. 2 of the Limitation Act as amended by sec- 
tion 326 (3) of the Municipalities Act applied, to the present 
case. Municipal Board of Mussoorie v. Goodall, I. L. R., 26 All, 
195, referred to. 


CIVIL REVISION from an order of BABU HANUMAN PRASAD 
VARMA, Judge, Small Cause Court of Benares. 


Kailas Nath Katju, for the applicant. 


K. N. Laghate (for Peary Lal Banerji), for the opposite party. 
The judgment of the Court was delivered by 
DALAL, J.—This«application in revision from a decree of a Small 


Cause Court raises interesting questions of Municipal law and of the 


Cad 


* Ciy. Rev. No. 130 of 1925 ~ 4 
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liability of a corporation for the acts of its servants. Unfortunately 
the lower court has written a confused judgment and we have been 

unable to discover what its findings are of fact or of law. The suit 

was brought for the recovery of damages for loss caused to the. 
respondent, the owner of a brick-kiln, by the defendant Municipal 

Board of Benares closing a certain road which led to the brick-kiln 

for a longer period than was necessary for the purposes of repair. 

Malice of the Municipal Engineer, Mr. Mitra, was pleaded and it was 

alleged that the road was closed by him without reason (1) for a 

longer period and (2) at both endsat the same time, in order to 

injure the business of the plaintiff out of spite. There is no evidence 

of malice on the part of Mr. Mitra and no finding by the lower court. 

In 1923 the plamtiff,a Municipal servant, was dismissed by the 

Municipality on the report of Mr. Mitra that he had committed theft 
of documents from a file All that the lower court finds is, “The 

Municipal Engineer was displeased with the plaintiff”. What did 

it expect under the circumstances? The observation or finding, 

whatever it may be termed, is futile. There is no reason whatso- 

ever why Mr. Mitra should bear the plaintiff any malice. 


There is no attempt made in the lower court’s judgment to 
distinguish between the acts of the Municipality and those of its ser- 
vant, Mr. Mitra. It argues in a circle: there was malice because the 
road was closed for so long and the road was closed for so long 
because there was malice. 


As to the negligence or malice of the defendant Municipality 
there is neither any evidence nor any finding. In one portion of the 
judgment, the learned Judge himself says that the Municipality dis- 
missed a slack Sub-overseer and a dilatory contractor for want of 
promptness in pushing the repairs. Surely this was not negligence. 
In another place in the judgment, it is stated that no malice was 
attributed to the Chairman or Executive Officer but only to Mr, Mitra“ 
the Engineer. Presumably the members did not pass the resolution 
for repairs out of malice to the plaintiff. 


On the basis of evidence placed before it, the learned Judge formed 
the opinion that the repairs ought to have taken two months and the 
road ought to have been closed at one end ata time and as the repairs 
took four months and the road was closed at both ends, he presumed 
malice and negligence of the Municipality and held the respondent to 
be entitled to damages It is after all a matter of opinion how long 
repairs should take and in the nature of things there would be longer 
time necessary in doing the repairs if the convenience of the residents 
was consulted and repairs were done by degrees by closing one end 
of the road at atime than it would take by working at both ends. 
If a Municipality is to be mulcted in damages for the slackness of 
an Overseer or a contractor, whom it dismisges for such default, no 
Municipal work will be possible. Nowhere in the judgment is it 
asserted that it was the Corporation bya resolution or Mr. Mitra who 
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closed the road at both ends or ordered the contractor to delay the 
repairs. Itis vaguely said by the lower court that according to the 
respondent consolidation work was overon 31st January, yet the 
road was notopened till the 27th February. There is no finding by 
reference to any reliable evidence that the road was really ready for 
use on 31st January, 1925. . 

In this unsatisfactory state of the lower court’s record we did 
not feel ourselves bound by any finding of fact of that court and 
inquired of the respondent's learned counsel what the respondent’s 
case really was. He stated it to be that Mr. Mitra out of malice 
which he bore to the respondent kept the road closed for a month 
longer than ‚was necessary and carried on work at both ends and 
that the Corporation was liable in damages for the tort of its servants, 
who was acting tortiously within the scope of his authority. 


We are of opinion that Mr. Mitra bore the respondent no malice 
and that he had no part in the delay, if any, in the repairs. Nobody 
has stated on oath that he gave orders for the closing of the road at 
both ends. 


As however this is a revision, we shall examine the liability of 
the Municipality, assuming the learned counsel’s statement of his 
client’s case to be correct. 


First we must express agreement with the lower court's findings 


‘on the question of limitation and jurisdiction of a Small Causes Court ; 


our reasons for disallowing the plea of limitation are slightly different. 
Article 2 of the Limitation Act applies to the present suit. In 
Municipal Board of Mussoorie v. Goodall (*),a Bench of this 
Court pointed out that the terms of this article were very wide and 
general. The alleged omission to complete repairs quickly and the 
closing of the road at both ends would fall within those terms. No 
other article provides specifically for the alleged acts of negligence 
and malice of the Municipality. Article 36 applies where provision 
is not made in the Schedule and cannot apply here, when Article 2 
covers the case. 


We are, however, of opinion that the provisions of section 326 
(3) of U. P. Municipalities Act No. II of 1916 extends this period 
of limitation of 3 months under Article 2 of the Limitation Act to 
one of 6. months. Under clause (1) of that section a notice of 2 
months is prescribed so it could not have been the intention of the 
legislature to make a suit impossible where the period of limitation 
prescribed under the Limitation Act is 2 months or less. We think 


that a uniform limitation of 6 months is prescribed undet the special . 


and local act, whether the limitation for the suit under the Limitation 
Act be larger or smaller than that period. 


The learned counsel for the applicant argued that the suit was 
one for compensation for obstruction of an easement and hence 
(1) I. Ta R., 26 All., 1¢5. 
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removed from the cognizance of a Small Causes Court by Article 35 
(t) of the 2nd Schedule of the Act. With commendable research 
he quoted an English authority of 1795, which defined a highway 
as the property of the state subject to an easement for the benefit 
of the public. We do not think that we need go so far afield to 
discover the meaning of the term easement, which should be looked 
for in the statute law of India. The right of passage that the public 
have over a road does not come within the definition of an easement 
given in the Easements Act No. V of 1882, section 4 because it 
does not depend on the ownership of any landed property. There 
was no want of jurisdiction in the lower court. 


After a reference to statute law and authorities cited at the 
Bar, our conclusions on the points of law are: 

1. That the Municipality was authorised to close the road and 
that the reason for its action cannot be inquired into by a court 
of law. 

2. That the malicious action of Mr. Mitra such as is alleged 
would not render the Municipality liable in damages. l 

The Municipal Act referred to in this judgment will be Act No. 
II local of 1916. Under section 7 (4) itis the duty of the Board 


to construct, alter and maintain a public street: under section 116 (£). 


all public streets are vested in and belong to the Municipality : under 
section 219 (c) it can turn, divert, discontinue or close any public 
street vested in it. Presumably this public street of Benares is 
vested in the Board: there was no allegation to the contrary. The 
Board has been given power by the legislature to close it perma- 
nently without any member of the public having the right to object 
to it in a civil court. A right of permanent closing of a street 
includes the right of closing it temporarily because separate power 
is not granted by the Act fora temporary closing for repairs. 
Under the Ist Municipalities Act XV of 1873 the only power given 
toa Municipality was to clean and repair a road vested in it and 
none of closing it. It is interesting to notice the difference between 
the provisions of this present Act and its predecessor No.1 of 
1900, Under section 81 of the previous Act, power was given to 
a Municipality to close a street temporarily for purposes of repair. 
It was possibly apprehended that such limited powers may enable 
an irate member of the public to raise questions as to the necessity 
for repair and its duration in acivil court so in the present Act 
plenary power is given to close a street without assigning any reason. 
At the same time, the public are not left without a remedy, which 
is effective though not spectacular like a suit in acivil court. 
Under section 34 the Collector of the District or the Commissioner 
' of the Division may be moved by any class of the public living 
along a particular street to get the road opened. If the official is 
satisfied as to the reasonableness of the request, he may order the 
Municipality to take action accordingly, and, on its failure, may 
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report tothe local Government, which may ultimately under sec- 
tion 35. grant redress through the Collector independently of-the 
Municipality. A very instructive judgment of the King’s Bench 
Division, Davies v. Mayor of the Borough of Bromley (*), may be 
quoted to show that power given ‘to a local authority to do a certain 
act cannot be questioned in a civil courbon the ground of its having 
been exercised through malice. It was held that an action will not 
lie against a local authority for maliciously refusing to approve of 
building or drainage plans deposited with them. If the local 
authority has been actuated by improper motives, the remedy of 
the person aggrieved is by mandamus to the local authority to hear 
and determine the application. VAUGHAN WILLIAMS, L. J, in 
delivering the judgment of the court, said : Á 

“In my opinion, where a statute vests in a local authority 
such a duty and such a power, no action will lie against that 
authority in respect of its decision, even if there is some evidence 
to show that the individual members of the authority were 
actuated by bitterness and some other indirect motive. The 
intention of the legislature was that there should not be an 
opportunity of setting aside or getting rid of the decision of a 
local authority by bringing an action against the authority, and 
it is obvious that a jury would not be a convenient tribunal for 
the trial of such an action.”’ 


In our opinion, the intention of the local legislature appears to 
be the same that a Board’s decision to close a street should be taken 
out of the jurisdiction of civil court and the reasonableness thereof 
should be tested by the Executive Officers of Government, who can 


afford prompt relief with the force at their disposal. 


Finally we think that if Mr. Mitra acted maliciously and spite- 
fully, he did not act within the scope of his authority and the. 
Municipality is not liable. Pollock im his Law of Torts (roth 
edition, p. 99) lays down the principle that a master may be liable 
even for wilful and deliberate wrongs committed by the servant, 
provided they be done on the master’s account and for his purposes 
and are such acts as might in some circumstances be within the 
lawful course of employment: and this although the servant's 
conduct is of a kind actually forbidden by the master. This princi- 
ple is based on the judgment of BLACKBURN, J.in Ward v. The 


- General Omnibus Co (°), where the learned Judge observed: “A 


master is responsible for his servant’s act in his business though 
the servant be excited by drink or passion, but if the servant act 
for private spite (and it does not matter whether the action be in 
contract or tort), and if the act be done so as to divest him of his 


. character as servant, the master is not responsible.’ 


In the case before, us Mr. Mitra is said to have acted through 
private spite and even disobeyed the direct orders of his master, 
(1) [1908] K. B., 170. (2) [1873] 42 L. J., Part I, 265. 
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the Municipality, to open the street and thereby divested himself 
of his character as servant. 


‘In Dyer and Wife v. Munday and another (1), where the 
court of appeal held that there was sufficient evidence on which the 
Judge might leave the case to the jury on a proper direction the 
law laid down was that for all acts done by a servant ın the conduct 
of his employment, and in furtherance of such employment, and 
the benefit of his master, the master is liable, although the authority 
he gave is exceeded, provided such acts are done by the servant 
in the conduct of his employment and in the interest of his master. 
An Engineer acting through spite against an enemy and keeping 
a road closed to cause injury to that enemy cannot be said to be 
acting in the conduct of his employment and in the mterest of his 
master. 


In Joseph Rand Lid.vy. Crag (°), ie plaintiffs brought 
an action against the contractor for damage caused by his carters, 
who tipped rubbish on to plaintiff's unfenced land instead of taking 
it to the contractor’s dump. They did so for their own convenience 
and for a purpose of their own, in contravention of the contractor’s 
orders. Under these circumstances, the contractor was not held 
liable for damages. DUKE, L. J. added in his judgment that addi- 
tional evidence against the contractor, either of complicity by him- 
self or any superior servant of his, or acquiescence after a course 
of warning of conduct such as was complained of by the plaintiffs, 
would have entitled a judge of fact to find that the thing was by 
conduct of the defendant brought within the scope of the employ- 
ment, in spite of anything he had said to the workmen to the 
contrary. No such evidence to connect the members of the Munici- 
pality or the Executive Officer with Mr. Mitra’s act was forth- 
coming in this case. 

We accept the application and dismiss the respondent’s suit 
with costs of both the courts. 

Applicaiton accepted. 

(1) [1895] 1 Q. B., 742. (2) [1919] Ch. Div., 1. 





NAND KISHORE (Defendant) 
VEYSUS 
BADAN SINGH (Plaintiff) .* 


Civil Procedure Code, section 70 (1)—Sale of ancestral property held under 
—e-transmaission of decree to civil court—When sale cannot be set 
aside by Collector—Aucton-purchaser, rights of. 

The Collector has no power to interfere with a sale or to set 
it aside after it has been confirmed and the decree 1e-transmitted 
to the civil court, though he can make arfy correction in the sale 

T *§, A. No. 980 of 1923 


CIVIL 
1926 
THE 

MUNICIPAL 
BOARD OF 
BENARES 


Y. 
BEHARI LAL 





Dalal, J. 


CIVIL 
1926 
April 7 
KANHAIYA 
LAL, J. 
ASHWORTH, 


CIVIL 





1926 





NAND 
KISHORE 
eo ° 
BADAN 
SINGH 


Kanhkatya 
Lal, J. 


` 


688° HIGH COURT [A. L. J. R. 
certificate to make it conform with the proclamation of sale 
as a consequential or incidental exercise of the authority vested 
in him to grant a certificate of sale after the sale is confirmed. 


The rights of the parties to the sale proceedings are determined 
by the certificate of sale which finally vests the property in the 
auction-purchaser, and subject tg any mistake in the sale 
certificate, which it is always open to the court or officer granting 
the certificate of sale to correct, the title so acquired cannol be 
afterwards disturbed in any subsequent proceeding at the instance 
of any person, who was a party to the confirmation of the sale. 


Ragho Prasad v. Mewa Lal,g A. L. J. R., 401 at 409 and 
Prem Chandra Dey v. thakhoda Debi, I. L. R., 17 Cal., 699, 
referred to. 


SECOND APPEAL from a decree of E. BENNET Esq., District 
Judge of Agra, confirming a decree of BABU HARIHAR PRASAD, 
Additional Subordinate Judge. 


Narain Prasad Asthana, for the appellant 
Peary Lal Banerji, for the respondent. 
The following judgments were delivered :— 


KANHAIYA LAL, J.—In execution of a decree held by Nand Lal 
against Musammat Chanda Dei and Kameshri Singh, certain pro- 
perty was put up to sale as ancestal property, belonging to the judg- 
ment-debtors, by the Collector. The sale was held on the 2oth 
November, 1916 and confirmed on the 2nd January, 1917. The 
property was purchased by Badan Singh, who obtained a certificate 
of sale on the 4th April, 1917 from the Collector, and in pursuance 
of that certificate of sale he subsequently obtained formal possession 
from the civil court on the 23rd May, 1917. 


When the auction-purchaser applied for the entry of his name in 
the revenue papers, the judgment-debtors filed an objection as to the 
nature or extent of the interest purchased by the auction-purchaser, 
and while that application was pending, the judgment-debtors made 
an application to the Collector, asking that the certificate of sale 
should be corrected, to bring it into conformity with the property 
actually sold, as specified in the proclamation of sale. This appli- 
cation was made on the 12th June, 1917, long after the sale had been 
confirmed and formal possession delivered by the civil court to the 
auction-purchaser. The Collector, however, proceeded to enquire 
into the application and on the 18th November, 1917, he passed an 
order setting aside the sale by reason of, what he described ds “ grave 
confusion ” in describing the property intended to be sold, and he 
directed a fresh sale to be held after ascertaining from the civil court 
whether the sale was to be effected in respect of the rights of the 
judgment-debtors in the said property as mortgagors, or as mort- 
gagees or both. At the same time he directed the stay of the muta- 
tion proceeding arising out of the previous sale. 
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The validity of that order is challenged by the plaintiffs in the 
present suit and both the courts below have come to the conclusion 
that the order of the Collector, setting aside the sale, was without 
Jurisdiction and that the sale of the zoth November, 1916 gavea 
good title to the plaintiff. 

The question for considération in this appeal is whether the 
Collector had jurisdiction to set aside the sale after it had been 
confirmed by him and the proceedings had been re-transmitted to the 
civil court which had transferred the decree to him for execution It 
is snggested on behalf of the defendants-appellants that the Collector 
had power tə review his previous order confirming the sale. But 
there is nothing in his order to suggest that he was exercising that 
power. On the other hand, the Collector referring to the pro- 
ceedings connected with the sale, pointed out that there had been 
some confusion in describing the property intended to be sold, and 
that the property had fetched in conSequence an inadequate value, 
and he proceeded to hold that there was in consequence, sufficient 
ground for interfering with the sale after the expiry of the ordinary 
period of objection. | 


Section 70 (1) of the Code of Civil Procedure empowers the . 


Local Government to make rules for the transmission of the decree 
for the sale of certain classes of property from the civil court to the 
Collector, and for regulating the procedure of the Collector and his 
subordinates in executing the same and for re-transmitting the decree 
from the Collector to the court. It further empowers the Local 
_Government to make rules for appeals from orders made by the 
Collector or any gazetted subordinate of the Collector to whom the 
proceedings may have been transferred to superior revenue autho- 
rities and also for revision by such superior revenue authorities. 
Sub-section (2) of section 70 goes on’to provide that the power 
conferred by the rules made under the previous sub-section upon 
the Collector or upon any appellate or revisional authority, shall not 
be exercisable by the “court,” implying thereby the court which 
had transmitted the decree for execution or by any court in exercise 
of any appellate or revisional jurisdiction which it has with respect 
to the decrees or orders of such court. It does not prohibit a court 
from taking cognisance of a suit intended to question the validity of 
the exercise by the Collector of a jurisdiction which is not vested in 
him, for section 9 of the Code of Civil Procedure gives the civil 
courts jurisdiction to try all suits ofa civil nature excepting suits 
of which their cognisance is either expressly or impliedly barred. 
A suit in which a right to property is involved is a suit of a civil 
nature, and if the Collector had no jurisdiction to set aside the sale 
after he had confirmed it and se-transmitted the decree to the civil 
court, the validity of that order, so far as it affects the title vested 
in the auction-purchaser, can be legitimately questioned by the party 
concerned in the civil court. : l 
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The rules framed by the Local Government under section 70 of 
the Code of Civil Procedure provide that where a sale is held and 
confirmed by the Collector, the Collector shall. as soon as may be 
after the confirmation of the sale, retransmit the decree and all 
papers received therewith to the court by which the decree was 
transmittéd together with a report of*its proceedings and an account 
showing the monies realised under the decree and the sum available 
at the disposal of the court. It further lays down that all subsequent 
proceedings in connection with the decree and delivery of possession 
to the purchaser shall be taken under the orders of the court trans- 
mitting the decree for execution. 


The Collector has no power left to interfere with the sale or to 
set it aside after ithas been confirmed and the decree re-transmitted to 
the civil court, though he can make any correction in the sale certificate 
‘to make it conform with the proclamation of sale, if he is approached 
for the purpose, as a consequential or incidental exercise of the 
authority vested in him to grant a certificate of sale after the sale is 
confirmed. In Ragho Prasad v.. Mewa Lal Ç) it was held by 


- their Lordships uf the Privy Council that an order for sale passed 
"without jurisdiction conveyed no property to the person declared to 


be the purchaser. On the same principle, a sale, held by a court 
having no jurisdiction, in. execution of a decree to sell property not 
situated within its territorial limits, was held, in Prem Chandra Dey 
v. Makhoda Debi (°), to bea nullity, and to convey no rights to the 
auction-purchaser. 


It has been urged on behalf of the E E EENT that an 
appeal had been filed from the order of the Collector setting aside 
the sale to the Commissioner and upon a reference by the Commis- 
sioner, the Board of Revenue decided to uphold the order passed by 
the Collector setting aside the sale. But ifthe order passed by the 
Collector was without jurisdiction, the fact that that order was upheld 
by the Board of Revenue would make no difference. The auction- 
purchaser is entitled to say that the order setting aside the sale was 
passed after the Collector had ceased to have any authority over the 
execution proceeding on the retransmission of the decree to the 
civil court, and the title, which is vested in him under the certificate 
of sale afterit was confirmed by the Collector, is a good and sub- 
sisting title capable of being enforced through a competent court. 


It appears that the judgment-debtors were originally mortgagees 
of the disputed property but had subsequently purchased the right 
title and interest of four of the descendants of the original mort- 
gagor and had thus acquired a portion of the equity of redemption. 
It does not appear what was the nature of the original interest 
proclaimed for sale, and whethers¢he property described in the 
certificate of sale corresponded with the property which was mentioned 
in the proclamation of sale. The certificate of sale describes the 

(1) 9A. L. J. R., 401 at 409. (2) I. L. R., 17 Cal., 699. 
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properties sold as the right title and interest which the judgment- 
debtors had. acquired by the purchase of the equity of redemption 
from the four persons aforesaid and it purports to include the mort- 
gagee rights which the judgment-debtors held in those properties, 
and which had merged in the equity of redemption when the judg- 
ment-debtors purchased the same. The rights of the parties to the 
sale proceedings are determined by the certificate of sale, which 
finally vests the property in the auction- “purchaser, and subject to 
any mistakes in the certificate of sale, which it is always open to the 
court or officer granting the certificate of sale to- correct, the title so 
acquired cannot be afterwards disturbed in any subsequent proceed- 
ing at the instance of any person who was a party to the confirmation 
of the sale. The appeal, therefore, fails and is dismissed with costs. 


ASHWORTH, J.—I concur. There can be no question that the 
Collector’s order, in setting aside the sale after he had confirmed it, 
was ultra vires. Nor will the fact that the order of the Collector 
was upheld in appeal and revision in higher courts of revenue, render 
it binding on a civil court, in a suit for declaration as to proprietary 
title. The jurisdiction of the civil court is only affected-by action 
of the Collector within the scope of the authority conferred upon 
him by section 70 of the Civil Procedure Code, and the rules made 
under that section. 


A ppeal dismissed. 


IN THE MATTER OF J. H. CHANDLER & Co. Lp 
(IN LIQUIDATION) 


OFFICIAL LIQUIDATOR 
Versus 
H. I. PHILLIPS.* 


Companies Act (VII of 1913), section 30—Memorandum of Association, 
effect of signing, before its being filed with the Registrar— Omission of 
the entry of name in Share Register—-When does not effect liability as 
contributory. 


Every subscriber to the memorandum of association filed with 
the Registrar by a company becomes a membet épso facto. 


Machine Purchase Co., I. L. R., 12 Bom., 311, followed. 


The cause of action in favour of an official liquidator arises 
only on his appointment and not earlier. 


Union Bank (Allahabad) Ltd., 23 A. L. J. R., 473, followed. 


Where one P agreed to purchase shares in a newly started 
company by subscribing to the memorandum of association be- 
fore it was filed with the Registrar but, „later on, he asked the 
promoter of the Company to cancel his ‘Tequirements ’ and it 

* Mis, Case No, 336 of 1925 
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© was afact that F’s name was never entered in the register of 
members, and eventually the Company went into liquidation, ` 
held, that, under section 30 of the Companies’ Act, Z became 

! a member and, therefore, was liable as a contributory to make 

good the value of the shares for which he had signed. 

Indu Bhushan Banerji; for the Liquidator. 

F. Owen O Netl, for Mr. H. I. Phillips. 

The following judgment was delivered by 


MUKERJI, J.—The Official Liquidator claims a sum of Rs. 1,000 
from Mr. H. I. Phillips, Agent of the Allahabad Bank Ltd., at 
Patna, on the ground that he is a contributory inasmuch as he agreed 
to purchase 100 shares of Rs. 10 each by subscribing to the memo- 
randum of association before it was filed with the Registrar. 


_ Mr. Phillips denies his liability and has filed an affidavit to state 
the facts. The affidavit is really the basis on which the case is to 
be decided because there is no counter affidavit. 


The facts appear from the affidavit to be these. Mr. Chandler, 
who was anxious to float the Company, approached Mr. Phillips, and 
at his request Mr. Phillips signed the memorandum to be attached 
to the Articles of Association, to be forwarded to the Registrar, | 
Joint Stock Companies, for registration. Mr. Phillips admits that 
he put himself down for 100 shares. It also appears from the 
-affidavit that in 1921, apparently after the registration of the Com- 
pany, Mr. Phillips received a letter from Mr. Chandler asking him 
if he was going to take the shares. Mr. ‘Chandler made the enquiry 
because an allotment of shares was going to be made. Mr. Phillips 
replied that he was no longer ina position to subscribe for the 
shares and he asked Mr. Chandler to cancel his ‘ requirements’. 
Mr. Phillips says further that thereafter he never had any talk with 
Mr. Chandler about those shares and that he understood and be- 
lieved that the whole incident about the purchasing of shares had 
closed for good. 


On these facts, it is contended on behalf of the official liquidator, 
that in view of the provisions of section 30 of the Indian Companies’ 
Act, Mr. Phillips became a member and therefore became liable as 
a contributory to make good the value of the entire number of shares 
for which he had signed. Itis common ground that Mr. Phillips’ 
name was never entered in the register of members. The question , 
is whether, in the circumstances, Mr. Phillips is liable as a contri- 
butory. 


Before proceeding to deal with the subject it would be necessary 
to mention Mr. O’Neil’s argument on behalf of Mr. Phillips. He 
argued that the object of obtaining Mr. Phillips’ signature was 
really this, that the signature of Mr. Phillips should serve as an 
advertisement, vig., a*gentleman of Mr. Phillips’ position was going 
to take so many shares and that it was believed by the P PEOMOIEE ; 
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that the signature of-Mr. Phillips would attract more subscribers. 
Supposing that this was the case, I should think that Mr. Phillips’ 
responsibility would increase and not decrease. If he meant to allow 
his name to be used to attract other subscribers, I think he would 
be in duty bound to take all the shares for which he put down his 
name. The affidavit of Mr. Phillips, however, does not goso fat 
as Mr. O’Neil would put it. Indeed let it be said to his credit that 
Mr. Phillips does not say that he allowed his name to be used asa 
lure or decoy for the purpose of attracting subscribers. 


Coming to the question of law, it seems to me perfectly clear. 
In the language of section 30 of the Indian Companies’ Act, the 


subscribers to the memorandum of a Company shall be deemed to * 


have agreed to become members of the Company. It is true that 
the section lays down that on the registration of the Company the 
names of the subscribers of the memorandum shall be entered as 
members in the register of members. But, from the mere omission 
of the entry of the names in the share register, it does not follow 
that the subscribers to the memorandum are not to be deemed to 


have agreed to become members. The first portion of the first’ 


paragraph of section 30 lays down a rule of substantive law and the 
second portion lays down a rule of procedure, vig., what is to be 
done. The subsequent portion does not, in my opinion, Porem the 
earlier portion 


The law on the point in India is the same as the English law 
and in Palmers Company law, 12th edition, at 105, itis clearly 
indicated that every subscriber to the memorandum of association 
becomes a member, fso facto. Indian cases on this point are not 
also wanting and the case of the Machine Purchase Company (') 
will be found to be in point.- I hold that Mr. Phillips is liable as 
a contributory. 


At the close of the reply by the counsel for the official liquidator, 
Mr. O’Neil drew my attention to the question of limitation. He 
contended himself with mere mentioning the point because it had 
_ not been raised in the pleadings. I have considered the point and 
fam of opinion that no bar of limitation exists in the present case. 

The nature of the proceeding is this. The official liquidator, on 
his appointment, is seeking recovery of contributions from the 
contributories. The cause of action would arise only on the appoint- 
ment of an official liquidator and not earlier. A somewhat similar 
. point arose in the case of Union Bank (Allahabad) Ld. (*) and 
was considered by a Division Bench of this Court. The claim was 
based on an alleged misfeasance of certain directors and the question 
was when the cause of action arose in favour of the official liqui- 
dator. The court held that the cause of action could not have arisen 
before the appointment of thé official liquidator. I would hold a 


(1) I. L. R., 12 Bom, 311. 
(2) 23 A. L. J. R., 473. 
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Civil. similar view in this Case and I am of opinion that no bar of limitation 
exists in this case. i 
I declare that Mr. Phillips is liable to pay a sum of Rs. 1,000 
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Mukerji, J. : 

bes DEBI CHAND (Plaintiff) 

1926 VETSUS 

April, 26 PARBHU LAL AND OTHERS (Defendants) .* 
KANHAIYA, Civil Procedure Code, Order 41, rule 22—FProvistons of—Cross-objections 
Ree in second appeal—To be raised only against decree appealed from— 

J. Suit for rendition of partnership accounts— Preliminary decree—Plaint 


iF cannot be allowed to withdraw suit 1f- defendant desires lo proceed. 


When once there has been a preliminary decree ordering the 
taking of accounts, if the plaintiff desires to withdraw his original 
claim for rendition of partnership accounts but the defendant 
desires the case to proceed, the proper course is to transpose the 

“a plaintiff to the position of defendant and make the defendant 
7 a plaintiff. Surampalli Ramamurtht v. Surampali Reddy, 60 Ind. 
a Cas., 144, Jommenid: Adeyya v. Chilukuri Venkatarayudu, 23 Ind. 

Cas., 39 and Brojendra Kumar Das v. Gobinda Mohan Das, 20 
C. W. N., 752, followed. 

“A cross-objection in second appeal must be to something 
decided by a particular decreé of the lower appellate court 
against which the other party has appealed and not to something 
decided by another decree even though ‘that other decree and 
the deciee appealed against arose out of a single decree of the 

~ trial court. Aardhan Mahtuv. Gokul Mahtu, een A.J. R., 

Pat., 775, dissented from. 

SECOND APPEAL from a decree of BABU JOTI SARUP, Addition- 
al Subordinate Judge of Saharanpur, modifying a decree of PANDIT 
R. D. SHARMA, Additional Munsif. 


Nehal Chand and Peary Lal Banesjt, for the appellant. 
Shiam Krishna Dar and Hasari Lal Kapoor, for the respond- 


ents. - 
The following judgments were delivered :— 
Ashworth, J. ASHWORTH, J.—This second appeal arises out of a suit brought 


by the plaintiff, Debi Chand, for rendition of partnership accounts, 

and there are cross-objections filed By respondent No. 1, Parbhu 

Lal one partner and *°by respondents Nos. 2 and 3, Chaman Lal 
* S. A, No. 1177 of 1923 
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and Paras Ram. The ground taken in the plaintiff's appeal is 
that no final decree should have been pronounced in this case 
inasmuch as he, the plaintiff, after the framing ofa preliminary 
decree withdrew his suit for rendition of accounts. This ground 
we cannot accept. © When once there has been a preliminary decree 
ordering the taking of accounts, if the plaintiff desires to withdraw 
his original claim for rendition but the defendant desires the case 
to proceed, the proper course is to transpose the plaintiff to the 
position of defendant and make the defendant plaintiff. We may 
refer to the decision of Surampalls Ramamurtht v. Surampals 
Reddy (*). This, it is true, was a partition case, but the same 
principle has been given effect to in a suit for rendition of partner- 
ship accounts. See Jommenidi Adcyya v.. Chilukuri Venkata- 
rayuan (°). The same course of procedure has been adopted by the 
Calcutta High Court in a case of partnership accounts in the 
decision of Brojendra Kumar Das v. Gobinda Mohan Das (°). 
The lower courts, therefore, appear to us to have adopted the right 
procedure, and the appellant’s appeal must fail. 


There is one ground of objection common to both the cross- 
objections. It is that the lower appellate “court has wrongly 
assessed as the price of 100 bags of salt sold by the plaintiff, on the 
15th April, 1920, at the rate of Rs. 2-8-0 per bag, whereas 
the first court had assessed the rate at Rs. 6 per bag. The 
_ first court held that one Qabul Singh had agreed to purchase 
some salt at Rs. 11-8-0 per bag and these 100 bags were tendered 
to him by the plaintiff but refused acceptance on the ground 
that the salt was of a wrong description. Ultimately litigation 
ensued, and the bags were not sold until the litigation had 
terminated -at a time when the price of salt had fallen consider- 
ably. The respondent's objection in the courts below was that 
the plaintiff should have sold the salt immediately Qabul 
Singh refused to accept it and not have waited until the termination 
of litigation with Qabul Singh. Both courts have rejected this 
plea. They have held that the respondents were ina position 
to insist on the immediate sale of the salt, if they so desired, and 
that the plaintiff alone could not be made -responsible for the delay. 
The next point was at what price the salt should be held to have 
been disposed of on the 15th April, 1920. The plaintiff produced 
an account-book which he supported by his oral evidence to show 
that the salt was actually sọld at the rate of Rs. 2-8-0 per bag. The 
first court on the report of the Commissioner held that the market 
price at that date was Rs. 6 per bag, and, consequently, it disbelieved 
the averment of the plaintiff that he had disposed of all the salt 
at the low price of Rs. 2-8-o per bag. The lower appellate court 
has given no reason for holding’ tothe contrary that the salt was 
actually disposed of at the rate of Rs. 2-8-o pef bag, but it has giyen 


(1) 60 Ind. Cas., 144. (2) 23 Ind. Cas., 392. 
(3) 200C. W. 'N., 782 
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a definite . finding that this was the case. In view of the fact that 
the account-books filed by the plaintiff and supported by his oral 
evidence were admissible in evidence on this matter, we are unable 
to say that the finding of the lower appellate court on this question 
of fact was unsupported by evidence. Whatevér view we take of 
the value of that evidence, it is a finding which must be accepted in 
second appeal. 


In the cross-Objection of the respondent, Parbhu Lal, yet 
one other point is raised. Both the lower courts refused to 
hold that a certain sum of Rs 1,800 admittedly lent by Parbhu 
Lal to Debi Chand formed an item of the partnership and 
was to be credited to the partnership. They both held that 
this sum was a private advance to Debi Chand by Parbhu Lal and 
had nothing to do with the partnership. The reasons given by the 
first court for this finding were that the first purchase made by the 
partnership did not take place until a month later, and that the 
account-book of the plamtiff showed that Debi Charid plaintiff had 
paid in advance two months interest on the loan, which, ıt held, 
would not. have’ been the case if the money had been lent by 
Parbhu Lal to the partnership and not to Debi Chand personally. 
The lower appellate court seems to have endorsed these reasons. 
Neither of these reasons appear to be of much weight. There is no 
reason why a partnership should not date from the day when 
money is put into it by one of the partners as distinct from the 
date when the first purchase in the market was made by the 
partnership. “Again the first court appears to be wrong in stating 
that the account-book showed interest on the loan paid in advance. 
The account-book merely mentions that the loan was, to carry 
interest. It was Debi Chand in his ~evidence who deposed to 
interest being paid in advance. Whether, however, these reasons 
for the decision of the lower courts on this question are good 
ones or not, we hold in appeal that we cannot interfere with 
the finding as to this item, and for the following reasons. This 
cross-objection was one of the grounds in the appeal preferred by 
the respondents in the lower appellate - court, and this ground was 
definitely rejected by the lower appellate court. There is no appeal 
against this decree of rejection. The present appeal is against 
the decree passed by the lower appellate court on Debi Chand’s 
appeal. In cross-objections the respondent is only entitled to take 
a cross-objection to the decree appealed against. That decree did 
not deal in any way with this particular item. We would refer to 
the language of Order 41, rule 22 of the Code of Civil Procedure, 
which appears to us to be decisive. In view of the plain language 
of this section, we do not feel inclingl to follow the decision recorded 
in Hardhan Mahtu Ve Gokul Mahtu (°) where it was ‘held that 
a party, in circumstances not to be distinguished from -the present 

>» (i) |1924] ‘A. I. R., Patna, 775. ` 
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case, could file cross-objections attacking-the decree of the trial ` 


court so far as it was against the decree of the (first) appellate 
court. This decision appears to us to ignore the fact that a second 
appeal is an appeal from a decree of a lower appellate court, and 
that a cross-objection in the second appeal must be to something 
decided by a particular decree of the lower appellate court against 
which the other party has appealed. It cannot be a cross-objection 
to something decided by another decree even though that other 
decree and the decree appealed against arose out of a single decree 
' of the trial court. To hold otherwise besides being against the 
language of Order 41, rule 22 of the Civil Procedure Code would 
involve the setting aside of a decree never appealed against in 
proceedings in appeal against a different decree. 


For the above reasons we dismiss this appeal and both the 
cross-objections with costs. 


eae LAL, J.—I concur in the order noi 
Appeal dismissed. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Applicant) 


VErSUS 
U. P. GLASS WORKS at CHANDAUSI (Opposite party) * 


Railways Act, section 72 (2) (b)— New form of Risk-note H. under~ 
Amendment, effect of. 


The effect of the new form of agreement (risk-note H) under 
section 72 (2) () of the Railways Act, is that the railway ad- 
ministration is liable for non- -delivery of the entire consignment 
or of one or more complete packages if they fail to disclose in 
detail how they have dealt with the consignment, or if the effect 
of such disclosure gives rise to a presumption of misconduct, o! 
if misconduct be otherwise proved, but it is protected from 
liability for loss, including non-delivery, of part of a consignment 
not consisting of one or more complete packages. 


East Indian Railway Co. v. Kishan Lal Tirkha Mal, I. L. R., 
45 All., 530 and Ghelabhaiv. The East Indian Railway Co., 
I. L. R., 45 Bom., 1201, inapplicability of, to the new form. 
CIVIL REVISION from an order of THAKUR NAND LAL, Judge 
of the Court of Small Causes at Chandausi. 


G. W. Dillon, for the applicant. 
Panna Lal, for the opposite party. 


The following judgment was delivered by 


DANIELS, J.—This revision raises a question of the liability of 
a railway company under the new form of risk-note H approved 


* Civ. Rev. No. 31 of 1926 
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by the Government of India, under section 72 (2) (b) of the Indian 
Railways Act and published in the Gazette of India, part I, page 651 
of the Gazette for 1924. The risk-note B and risk-note H are 
substantially identical both in the new and in the old form so that rul- 
ings which apply to the one form are applicable to the other also. Risk- 


-ci~'CouNcIL note B refers to a particular consignment, risk-note H toall consign- 


s v. 
U. P. GLASS 
WORKS AT 
CHANDAUSI 


Daniels, J. 


ments sent by a particular consignor under a common agreement. 


The facts are very simple. The plaintiff consigned fifteen tons 
of coal under risk-note from Jayramdi No. 3 Colliery siding (Sita- 
rampur station) to Bahjoi (O. & R. Ry.). At destination five 
tons were found to be short and only ten tons were delivered. The 
line being a Government line, the plaintiff Company sued the 


‘Secretary of State for the value of the shortage. The learned Judge 


of Small Cause Court decreed the suit on the view taken in a number 
of authorities, of which Hast Indian Railway Company v. Kishan 
Lal Tirkha Mal (*) may be taken as an example, that “loss ” 


_means actual loss of goods by the railway company, and that where 


the plaintiff merely alleges short delivery, it lies on the railway 
company to give some evidence of loss before they can claim the 
protection of the risk-note. Ghelabhat v. The East Indian Ratlway 
Company (*) is the leading case on the point. 

All these rulings were based on the old form of risk-note. The 
learned Government Advocate contends that they are inapplicable to 
the new form. The main provision protecting the railway from respon- 
sibility for “loss, destruction or deterioration of, or damage to, the 
said consignment ” is the same in both cases, but the exception has 
been replaced by two provisos the- language of which is materially 
different. The words “ wilful neglect” have been replaced by the 
word “‘ misconduct”. Under the old form the burden of proving 
‘wilful neglect” was in all cases on the consignor, though it might 
of course be proved by circumstantial evidence. In the new form 
there are two provisos which run as follows :— 


“ Provided that in the following cases :— (a) Non<delivery of 
the whole of the said consignment or of the whole of 
one or more packages forming part of the said consignment 
packed in accordance with the instructions laid down in the 
Tariff or, where there are no such instiuctions, protected other- 
wise than by paper or other packing readily removable by hand 
and fully addiessed, where such non-delivery is not due to acci- 
dents to trains or to fire, (4) pilferage from a package or packages 
forming part of thesaid consignment properly packed asin) 
when such pilferage is pointed out to the servants of the Railway 
Administration on or before delivery, the Railway Administration 
shall be bound to disclose to the consignor how the consignment ` 
was dealt with throughout the time it was in its possession or 
control and, if necessary, to give evidence thereof before the 
consignor is called upon to prove misconduct, but, if misconduct 

(1) I. L. R., 45 All, 530. (2) I.L, R, 45 Bom., 1201, 
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on the part of the Railway Administration or its servanis can- 

not be faily inferred {rom such evidence, the burden of proving 

such misconduct shall lie upon the consignor.”’ 
The learned Government Advocate argues with much force that 
the word “ non-delivery ” has been deliberately inserted to make it 
Clear that non-delivery ıs te be treated as a case of loss. If non- 
delivery is not equivalent to loss within the meaning of the agree 
ment, such non-delivery cannot by itself in any case lay on the 
- consignor the burden of proving misconduct. It would, therefore, 
be futile and meaningless to provide that where non-delivery is of 
the whole consignment, orof the whole of one or more packages, 
the railway company must show in detail how the consignment was 
dealt with before the burden of proving misconduct can be cast on 
the consignor. A proviso is in its nature an exception to what 
precedes, but if “ loss, destruction, deterioration or damage” on the 
one hand and “ non-delivery”’ on the other are two quite different 
things, then the so-called proviso is not a proviso at all and deals 
with matters outside the scope of the general rule. Itis also 
significant that the words “ non-delivery of the whole of the said 
consignment or of the whole of one or more packages forming part 
of the said consignment” correspond tothe words “except for the 
loss of a complete consignment or of one or more complete packages 
forming part of a consignment” in the superseded form. 


The respondent’s contention is that the railway is protected by 
the proviso in the event of non-delivery of the whole consignment, 
but is not protected in the event of short delivery, unless the portion 
undelivered consists of a complete -package or packages. This 
construction is contrary to the policy on which these risk-notes have 
always been framed. The policy underlying them has always been 
to give complete protection for the loss of part of a consignment 
not consisting of an entire package or packages (possibly because 
such loss is especially difficult both to prevent and to detect), but 
only partial protection against the loss of the entire consignment. 
The effect of the new form of agreement, in my opinion, is that the 
railway is liable for non-delivery of the entire consignment or of 
one or more complete packages if they fail to disclose in detail how 
they have dealt with the consignment, or if the effect of such dis- 
closure gives rise to a presumption of misconduct, or if misconduct 
be otherwise proved, but is protected from liability for loss, including 
non-delivery, of part of a consignment not consisting of one or more 
complete packages. In this view the rulings relied on by the court 
below are no longer applicable and the suit must be dismissed. I 
accordingly allow the revision and dismiss the suit with costs. 

As this is a case of first impression and the revision has been filed 
in order to obtain a decision as to the effect of the amendment of the 
risk-note, I direct that the parties bear their own costs in this court. 

Application allowed. 
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 GOSAIN AND OTHERS (Applicants) 
UET SHS 
PURAN SINGH AND OTHERS (Opposite parties) * 


"MEARS, C. J. Civil Procedure Code, section r00o—Second Appeal—Conclusion of fact 


KING, J. 


Mears, C. J. 


- 


based on the interpretation of instruments of title and documents which 
are the direct foundation of righis— When can be reversed —Test to be. 
applied. 

A finding of fact founded upon the- effect of a series of docu- 
ments or of one document quite apart from any difficulties of 
construction treating the documents as being merely narrative of 
events recorded in them cannot be questioned in second appeal. 
If, on the other hand, the question depends upon the constiuction 
of documents and of legal rights founded upon such construction, 
then a second appeal is competent. Miduapur Lemindary Co. Ltd. 
v. Uma Charan Mandal, 21 A. L. J. R., 723, followed. 

REFERENCE under Rule 17 of the rules and orders relating to - 
the Kumaon Division by Mr. K. G. HARPER ESQ., Deputy Secretary 
to Government, United Provinces.. 


M. L. Agarwala, for the applicants. 
Peary Lal Lanersi, for the opposite parties. 
The judgment of the Court was delivered by 


MEARS, C. J.—This is a reference submitted to the High Court 
under rule 17 of the rules’ and orders relating to the Kumaon 
Division. This High Court is asked to givea ruling as to whether 
the Commissioner was right in upsetting the judgment and decree 
of the first appellate court on a point of fact by taking into con- 
sideration the evidence on the record on which the first appellate 
court had come to a contrary conclusion. The position is this :— 
We are not asked to say whether we prefer the judgment of the 
Commissioner or the judgment of the District Judge. What we are 
asked to do is to consider what was the matter in dispute between 
the parties, by what documents and evidence the case was proved, 
what were the documents and evidence which led the District Judge 
to the conclusion at which he arrived and what were the documents 
and evidence which led the Commissioner to the conclusion that he 
arrived at, and was he the Commissioner entitled to come toa contrary 
finding which in effect upset the District Judge on a finding of fact 
It is necessary just to give an outline of the case so that the position 
may be understood. The plaintiffs claimed recovery of possession 
ofa certain field and declaration of rights over another area of land. 
‘The point that really arose was this. What was the extent of the 
Interest of the plaintiffs’ vendors if the land which they, the ven- 
dors, purported to cénvey in its entirety to the plaintiffs. The 

* Mis. Case No. 183 of 1926 
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District Judge had to come toa conclusion as to the relationship which.the 
hamlet called Kanwaldhurra bore to the neighbouring village of Baghar, 
and after reciting that the vendors to the plaintiffs were co-sharers 
of Kanwaldhuira and the defendants Nos. 1—4 were co-sharers of 
Baghar, he then goes into certain matters of history of the two 
villages, as he describes them, and he points out circumstances which 
show, on the one hand, that the villages are separated and on another 
view of the case that the hamlet was considered to be an appendage 
to the village. He then considers the bearing on the case of an 
important document which he describes as the rasinama of 1844. 
From what he considers to be the true construction of that docu- 
ment, he infers that the villagers “ apparently agreed that Kanwal- 
dhurra should be separated and there was in the razginamia a reference 
toa sale or decree by which the Kanwals of Kanwaldhurra from 
whom the plaintiffs derived title had obtained 4 thoks.’’ Then 


the learned District Judge deals with a partition of 1885, and: 
he recites what was done at that partition and he infers from, 


the documents before him that the #A#afas in suit were not Saujait- 
gaon of the whole village of all the co-sharers. He thought that 
the entry showed that the £Aatas and fields in suit still remained 
notwithstanding the vastnama of 1844, the property of certain 
co-sharers and that the whole right, title and interest of these proper- 
ties had not passed exclusively to the plaintiffs-vehdors. That was 


` the conclusion which the learned District Judge drew from a con- 


struction of various documents the most important one being the 
raginama of 1844. In the result he decided that the plaintiffs were 
only entitled to the extent of the shares which were laid down in 
phant and munthakhib, That was as regards one plot of land and he 
disallowed their claim for possession over plot 5497. Now the ques- 
tion which we have got to answeris, whether, when a matter 
of this kind comes up in appeal, the Commissioner is bound to 
accept the interpretation which the District Judge has put upon a 


particular document. Our answer to that question is that it must ` 


depend upon what is the nature of the document. If the District 
Judge gives what he considers to be the proper construction of 
instruments of title or of contracts or statutes or any other docu 
ments which may be the direct foundation of rights, his view of the 
legal effect of such documents may undoubtedly be questioned 


before the Commissioner. If, however, all that he is called upon to. 


do isto consider the history of a case by collecting together and 
putting in their chronological order sale-deeds, mortgages, leases, 
etc., and all these documents are mere pieces of evidence involving 
no question of construction, then the inference which the District 
Judge draws from those mere pieces of evidence, is a fact which 
cannot be overset by the Commissioner. The distinction is a some- 
what fine one and the case which is relied .upon as an authority is 
Midnapur Zamindary Company Ltd. y. Uma Charan Mandal (?). 


(1) [1923] ar A. L. J. R., 723. 
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The test, therefore, in all these cases is, is the conclusion of fact which 
in appeal a party seeks to get rid of by argument before the Com- 
missioner a question of fact founded upon the effect of a series of 
documents or of one document quite apart from any difficulties of 
construction treating the documents as being narratives of events 
recorded in them. If they are merely narratives of events recorded in. 
them, such as 12 documents produced to show that the ryots in a 
certain village were unable to sell their houses and if the phraseology 
of the documents is such that they give rise to no difficulties of | 
construction, those documents must be treated as part of the history 
of the case and a conclusion founded upon them cannot be made the 
subject of appeal. If, however, the documents, which are transfers 
and are tendered to prove the right of ryots to transfer their houses, 
give rise in the very body of the documents to questions of nicety 
of construction, then whatever decision the District Judge may. 
come to can be challenged in appeal before the Commissioner. That 
appears to the principle underlying the Midnapur Zamindary 


- Company case. Applying that principle to this case we are of opinion 


that one has only to examine the method by which the District-Judge 


` approached the sasinama of 1844 to prove that he was there 


endeavouring to ascertain what were the legal rights created. And 
similarly when one examines the manner in which the Commissioner 
of the Kumaon Division approached that document, he was clearly 
endeavouring to give to it what he regarded as its legal construction. 
He said : 

‘It does seem to me that the s:grarnama which evidences the 
transaction, does amount to an admission that the Baghar-people 
had given up all interests in the Simal ‘tok and can hardly now 
claim part ownership in the Sanjait land therein.” 

That construction may have been the right one or may have 
been the wrong one; with that we have no concern. We are of. 
opinion that in this particular case both the Courts were required 
to consider instruments of title and documents which were the 
direct foundation of rights. That being so, we are of opinion that 
our answer to this reference must be that the Commissioner was 
right in holding that he was entitled to reverse the judgment and 
decree of the first appellate court by taking into consideration the 
evidence on the record on which the first appellate court had come 
to a contrary conclusion. 


Let this answer be returned to the Local Government. 
i Reference answered. 
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RAJENDRA KISHOR SARAN SINGH (Plaintiff) A 
VEI SUS . 1926 
IBRAHIM HUSAIN, AND OTHERS (Defendants) .* May, 11 
Preemption—Custom, evistence of—Property eventually owned by a single SULAIMAN, J. 
l Hindu fanmly—Efeci of. Boys, J. 


A custom of pre-emption does not necessarily cease to exist 
if the property to which it related eventually becomes the exclu- 
sive property of a single Hindu family and the rule applicable 
to single proprietors cannot be extended to cases of joint Hindu 
families. Babban Pande v, Lachhman Chaudhri, 22 A.L.J. R., 6a, 
followed. Sughra Bibi v. Muhammad Ismail, 15 A. L. J. R., 423, 


«2 


distinguished. , 
FIRST APPEAL from a decree of MAULVI -FARID-UD-DIN 
AHMAD .KHAN, Subordinate Judge of Allahabad. - 8, 
Sankar Saran, for the appellant. Sos j = 
` M. A. Agis, for the respondents, i ee 
The judgment of the Court was delivered by r l 
SULAIMAN, J.—This is a plaintiffs appeal arising out of a suif Sulaiman, J: Y: 
for preemption. The shares in eleven villages were sold undera $77 © 


sale-deed, dated the gth of February, 1921, by Bhagwati Saran Singh 
who has not been impleaded. These eleven items of properties 
were sold for Rs. 12,500. The prices of these are not separately 
specified but the Government revenue and cesses against them are 
mentioned in the sale-deed about which there is no dispute. Both 
parties admit that there is no evidence on the record to indicate the 
total profits of all the eleven items of properties. The court below 
has decreed the-claim for pre-emption with regard to two villages. 
The plaintiff in appeal claims one more village Faridpur by pre- 
emption. He also challenges the accuracy of the calculation of the 
sale price with regard to one village which has been decreed to him. 


So far as the question of pre-emption is concerned we have only 
to deal with the village of Faridpur. There was an entry of the _ @ 
right of pre-emption in the wafib-ul-urg for the year 1282 F cor- 
responding to 1875 which raises a prima facie presumption that 
co-sharers are entitled to pre-empt sales as against strangers. The 
learned Subordinate Judge has conceded that there was such a pre- 
sumption and that therefore such a custom existed about the ycar 
1875. He has, however, held that this custom ceased to exist about 
the year 1880 because at that time the.old village was partitioned 
into several mahals and one mahal called Sheo Shankar Singh came 
to be owned exclusively by Sheo- Shankar Singh’s family. The 
share sold in the present suit is situated in thi¢ mahal Sheo Shankar 
Singh. The learned Judge has applied the principle laid down in 

* F, A. No. 31 of 1923 ; 
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CIVIL cases like that of Sughra Bibi v. Muhammad Ismail (*), where it 
t926 has been held that if a whole mahal comes tobe owned by a single 
— proprietor, the custom must be deemed to have been extinguished. 
RAJENDRA This ruling, however, is not applicable to the present case, for in 
eae the present case the whole of the mahal did not come to be owned 
SINGH _ bya single proprietor but, in fact, was owned by one joint family 
iprauim Consisting of several members. As laid down bya Bench of this 
Husain Court in the case of Babban Pande y. Lachhman Chaudhri (*), 
Sulaiman: J. ‘it is not correct to say that if it is shown that certain property 
in the course of time becomes the exclusive property of an entire 
family, any custom relating lo preemption must necessarily lapse. 
The true doctrine is that if the custom of pre-emption exists and 
if itso happens that the property to which it relates eventually 
comes into the hands of a single individual proprietor, the cus- 
er a tom is there and then extinguished. That, howevei, is not the 
case here-for, as we have pointed out, in the application which 
y2 was made in the year 1837, the applicant stated that there were 
E-e bid _ ,*other people who were co-sharérs with himself ”’. 
j $ We Teel-that there is no justification for extending the rule made 
Yer aap licable to single proprietors to cases of joint Hindu families, 
a” Í Er The,ledrnéd vakil for the respondents has not been able to cite any 
; PS ~„ uling in support of the view taken by the learned Subordinate Judge. 
a, 


We must, therefore, hold that the custom of pre-emption did not cease 
to exist in consequence of mahal Sheo Shankar Singh being owned 
by one single Hindu family. The only other question that remains js 
the calcultition of the price which the plaintiff should pay for the 
three villages in respect of which his suit succeeds. As already remark- 
ed; there is no reliable evidence to show the.total profits of all the 
eleven items of properties. In the absence of such evidence the only 
correct criterion for calculation is the Government revenue and cesses 
assessed against each. It appears that the total Government revenue 
and cesses assessed on all the eleyen items of properties come to 
Rs. 292-14-4; and the total Government revenue and cesses on the 
three properties with regard to which the suit succeeds, namely, 
Faridpur, Sarai Jai Ram and Qasimpur, come to Rs. 134-7-3. The 
plaintiff must therefore pay the proportionate price calculated on thé 
basis of Government revenue and cesses. This comes to Rs. 5,738: 


We accordingly allow this appeal, modify the decree of the court 
below and decree the plaintiff’s claim for pre-emption of the shares 
in villages Faridpur, Sarai Jai Ram and Qasimpur on payment of 
Rs. 5,738 within two months from this date. The plaintiff must 
deposit the balance of the sale consideration within two months from 
this date. In case of payment within the time allowed, the suit will 
be decreed with costs in all courts. In case of non-payment within 


the time allowed, the il suit shail stand dismissed with costs in 


all courts. 


Appeal allowed. 


(1) -[1917] 15 A. L. J. R., 423. (2) [1924] 22 A. L. J.-R., 62. on 
E a& TA . 
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TURSI RAM AND OTHERS, (Defendants) oe 
VETSUS 1926 
BASDEO AND*ANOTHER (Plaintiffs) * Aal ay 


amma 


Crusl Procedure Code, Schedule TI, Para. 16, Clause (1)— — Award, remission MUKERJI, }. 
of to arbitrators for reconsideration—Decree based partly on award BOYS, J; 
and partly on courts own findings—Appeal, when competent— Oral 
evidence to prove existence of separate agreement in variation of original 
reference—KEuidence Act, section 92, Proviso (2), admissibility of, under 
—Award, validity of. 


Where, in a suit for partition, the reference made by the Court 
stated that the matters in dispute between the parties should 
be referred to arbitration’ and at the time of making the refe.. 
ence the only question raised between the parties was whether 
their family was joint or separate, but, subsequently, the parties, 
having made a scparate arrangement between themselves as to the 
method of division of property, which according to oral evidence 
produced by the plaintiff was not at all inconsistent with the a oF 
terms of the original reference, authorized the arbitrators to act < o, 
accordingly and an awad was eventually made, eld, that the , 
award was valid and binding on the parties and that under uote 
Proviso 2 to section 92 of the Evidence Act the plaintiff was 
entitled to adduce oral evidence to prove the alleged fact of a 
s¢parate arrangement having been made between the parties after 
the execution of the reference. 


Ram Pratab Chamarity. Durga Prasad Chamaria, L. R., 53 
I. A., 1:8. C. 24 A. I. J. R., 13 and Mahmud Shaikh v. Messrs. 
Kankinarah Co. Ltd., 28 C. W. N., 634, referred to, 

Whe:e the lower court remitted the award for,the re-consider- 
ation of the arbitratorsand on the arbitrators failing to re-consider 
the award, the court made a decree partially on the award and 
partially on its own judgment, 4e//, that an appeal was compe- 
tent. 

FIRST APPEAL from a decree of P. K. Ray ESQ., Subordinate 
- Judge of Muttra 


Sir Tef Bahadur Sapru and Narain Prasad Asthana, for the 
appellants. 


Katlas Nath Katju, Shiam Krishna Dar, Satlanath Mukerji 
and ndu Bhushan Banerji, for the' respondents. 
The judgment of the Court was delivered by 
MUKERJI, J.—The -appellants before us were the defendants Mukerji, J. 
party No. 1 in the court below. The plaintiffs in the suit are, now, 
the respondent No. ı and his minor son Ramgopal. They brought 
the suit, out of which this appeal has arisen, for the partition of 
PPan movable and immovable, on the allegation that they and 
l t F, A, No. 479 of 1922 
7 8 
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the defendants first party formed a joint Hindu family subject to 


the Mitakshara law and that it had been found impossible for the 


plaintiffs to live with the defendants jointly. 


The pedigree, set forth as a part of the plaint, will show that one 
Bansidhar had three sons, Tursi Ram, defendant No. 1 (now one of 
the appellants), Makkhan Lal and Basdeo (plaintiff No. 1 and one of 
the respondents). It was the plaintiffs’ case that Makkhan Lal 
separated from the family during the lifetime of his father Bansidhar 
and had ceased to do anything with the family. The rest of the family 
continued joint and on the death of Bansidhar the family property 
belonged jointly and equally to the two branches of Tursi Ram and 
Basdeo. The defendants party No.1 were Tursi Ram and his 
sons ; the defendant party No. 2 was Musammat Anandi, the widow 
of Daulat Ram, a deceased son of Tursi Ram. The defendants 
third party were Makkhan Lal’s sons and grandsons. The defend- ` 
ants third party were made fro forma defendants and it was alleged 
that ‘they had nothing todo with the family property. They had, 
however, a share in some of the khatas of zamindari property in 
which the plaintiffs and the defendants first party owned shares. 


"The defence of the defendants first party, who alone contested 


..- the suit, was that the family had separated at the time Makkhan 


Lal separated and that nothing was joint between the parties. They 
also said that most of the movable properties were the self-acqui- 


sition of the defendants first party. 


Before the case could come to trial, the plaintiffs and the defend- 
ants first party agreed that they should refer their dispute to 
three arbitrators, one nominated by the plaintiffs, another nominated 
by the defendants first party and the third by both the parties. An 
application therefore to that effect was made to the court on the 
17th of January, 1922. ‘This application will be found at page 28 
of the record The court accepted the application for reference and 
referred the case to the three arbitrators. The arbitrators, after 
obtaining time on several occasions, delivered an award. They 
declared that the plaintiffs and the defendants first party were mem- 
bers of a joint Hindu family; that they owned the properties 
belonging to the family equally but directed that all the movable 
properties that might be held by one of the parties should be 
retained by that party ; that the bonds and decrees and other docu- 
ments held by the parties or any one of them should be treated as 
joint property, each party taking a half share in the same and that 
a certain amount of cash, held to be in possession of Tursi Ram, 
should be divided equally amongst the parties. They divided the 
houses between the plaintiffs and defendants first party. As regards 
landed properties, they prepared three lots and gave one each to 
the plaintiffs and defendants first ‘party ; the third lot was given to 


the defendants third party. 


On this award being submitted to the court, an exception was _ 
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taken to it by the defendants first party. They said that the award 
was open to several defects. They pointed out that one of the 
arbitrators had not taken part in the preparation of the award ; and 
that the defendants third party had not joined in the arbitration. 
They also said that the arbitration was vitiated by the misconduct 
of the arbitrators. . 


The learned Judge consıdered all the points. He found that the 
arbitrator nominated by the defendants first party had taken part in 
the preparation of the award throughout but had refused, at the last 
moment, to sign it and that there was no misconduct on the part of 
the arbitrators. As regards the preparation of the three lots, one 
of which was given to the defendants third party, the learned Judge 
was of opinion that the defendants party No. 3 not having joined in 
the making of the reference, the arbitrators exceeded their powers 
in dividing the property. He accordingly directed that the portion 
of the award which dealt with the division of the zamindari property 
should be remitted to the arbitrators. This order was passed on tne 
12th of August, 1922. 


When the’ award was sent to the arbitrators, -the’ atbitfator 
nominated by the defendants first party refused to take any further 


- part in the matter and Lala Makkhan Lal, the arbitrator appointed ` 


by the parties, returned the papers to the court with the statement 
that they could not re-consider the award owing to the conduct of 
Narain Das, the gentleman, nominated by the defendants first party. 
The learned Judge took up the matter again. He was of opinion 
that the portion of the award which the arbitrators refused.to re-con- 
sider became void but that this did not affect the rest of the award. 
He, accordingly, ignored the portion of the award aforesaid and 
declared that the parties (plaintiffs and defendants first party) were 
entitled to a half share each in the zamindari property. He upheld 
the rest of the award and made a decree, partially on the award and 
partially on his own judgment? The defendants first party have 
appealed, as already stated. When the appeal came to be argued, 
a preliminary point was taken on behalf of the plaintiffs-respondents 
that the appeal was incompetent. It was urged that the decree was 
based on an award and that having regard to the provisions of 
paragraph 16, clause (2) of Schedule II of the Civil Procedure Code 
an appeal was incompetent. 


The case was very ably argued on both sides and we thought it 
necessary to hear the learned counsel for the appellant on the merits. 
The case having been argued on the merits, the learned counsel for 
the plaintiffs-respondents expressed a desire to support the decree 
of the court below on the merits of the case, and, for that purpose, 
he read out to us the evidence of Lala Makkhan Lal, the umpire. 
The court allowed the parties to read all releyant evidence, een 
the same had not been printed: 


Before dealing with the merits of the case, it would be necessary 
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Evil to see whether an appeal is competent or not. 


1926 Under paragraph 16, clause (1) of Schedule II of the Civil Pro- 
eee cedure Code the court is bound to pronounce judgment according 
to the award in the following circumstances, namely, “where the 
BASDEO court sees no cause to remit the award or any of the matters re- 
enmi 7, ferred to arbitration for reconsideration in manner aforesaid and 
no application has been submitted to set aside the award, or the 
court has refused such appplication’’. In this case the award was 
such as to which the court did see a cause to remit it. It followed, 
therefore, that one of the conditions required for the pronouncement 
of a judgment, according to the award, wasnot fulfilled. The reason 
why finality attaches toa particular class of awardis this. The 
award should be such as cannot be taken exception to. If the court 
sees reason to remit the award because the award is defective and 
requires to be reconsidered by the arbitrators, it cannot be treated 
as final. When the arbitrators have re-considered the award, a fresh 
award or an amended award is brought before the court and that 
award is not open to any further exception on the grounds mentioned 
in paragraph 14 of the second schedule. Then, when such an 
award is before the court, the court has to consider any objection 
that may be taken by the parties to the award and to see whether 
any ground for setting aside the award exists or not. When the 
court has decided that there are no grounds for setting aside the 
award, the award is good in all respects and thereupon the court is 
directed to pronounce a judgment. 


The language of clause (2) of paragraph 16 of the Second 
Schedule is as follows :—“Upon the judgment so pronounced, a decree 
shall follow and no appeal shall lie from suck decree, etc”. It is 
clear that. for the finality of the award, the judgment must be so 
pronounced, namely, as stated in paragraph No. 1. Again, the only 
decree against which an appeal is prohibited is suc a decree as is 
mentioned in clause (t) of paragraph 16. We are, therefore, of 
opinion that, in this case, the award having been remitted by the 
court below for the reconsideration of the arbitrators, the award 
was not one on which a final decree could be based. Further, it is 
clear that the learned Judge did not base his decree completely on 
the award but partly on the award and partly on his own findings. 
We hold, therefore, that an appeal was competent. 


iin i When it is once held that an appeal is competent, it follows that 
the learned Judge in the court below ought to have set aside the 
-entire award under the provisions of paragraph 15 of the Second 
Schedule of the Civil Procedure Code. According to that provision 

“an award remitted under paragraph 14 becomes void on failure of 

the arbitrator or umpire to re-consjder it”. There does not appear 

to be any provision ip the Civil Procedure Code by which a portion 

- .. of an award may be remitted. The reasons are obvious. It is 
impossible to say for any person who is not the arbitrator, how the 
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arbitrator proceeded to frame his award. It may be that the portion 
objected to has an intimate connection with the portion which is not 
objected to. The arbitrators, therefore, must be given a free hand 
to re-cast the award. It has been argued on behalf of the appéllants 
that the entire award should have been set aside by the court below 
and, if it failed to pass any, such order, this Court, on allowing the 
appeal, should declare the award as void and should direct the court 
below, under clause (2), paragraph 15 of Second Schedule, to take up 
the case and try it on the merits. 


On behalf of the respondents it was urged that this lower court 
` was wrong in its conclusion that the award required remission to 
arbitrators, that the award was unimpeachable and that the award 
should have been upheld in its entirety. 


To appreciate the whole position, it would be necessary to state 
how the arbitrators proceeded to make the three lots, one lot being 
given to the defendants third party. Attached to the plaint will be 
found a long schedule of zamindari properties, held by the parties, 
either as proprietors or as mortgagees. It appears that among 
these properties, there are some which belong not only to the plaint- 
iffs and defendants first party, but also to the plaintiffs-defendants 
first party and defendants third party. In such cases, in the 8th 
column of the schedule, are given the amounts of the shares held 
by the plaintiffs and defendants first party alone. For example the 
fourth item is a share in village Sultanpur. The total area is 774 and 
odd acres and the shares of the plaintiffs and defendants first party 
are ‘shown as only 258 and odd acres. It is said on behalf of the 
respondents that when the arbitrators were asked to actually divide 
the zamindari property, the parties, that is to say, the plaintiffs, 
the defendants first party and the defendants third party, requested 
them to so divide the property as to leave each party an independent 
and sole owner of a particular item of the property. For example 
a certain item, say item No. 47 on the list (to take from facts) 
consisted of 7'27 acre area out of which 4°84 acres belonged to the 
plaintiffs and defendants first party. The arbitrators decided that 
the defendants third party alone should have the 7 and odd acres, 
the plaintiffs and defendants first party taking their shares else- 
where. 


Such being the arrangement, it was urged on behalf of the 
respondents that this arrangement was arrived at with the consent 
of all the parties concerned, namely, the plaintiffs, the defendants 
first party and the defendants party No. 3, and that it was not open 
to any of the parties now before the court to contest the validity of 
such an arrangement. 
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Before evidence could be laid before us as to this alleged consent __ i 


of all the parties to this arrangement, it was yrged on behalf. of the 


appellants that it was not open to the respondents to prove, by oral - 


- evidence, any deviation from the agreement of reference recorded 
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on the 17th of January, 1922. It was argued that section 92 of 
the Evidence Act was conclusive on the point and it was not open 
to the plaintiffs to prove by oral evidence that, after the execution 
of the reference, the parties agreed that the defendants third party 
should join, partially, in the reference to the arbitration and that the 
arbitrators were given authority to divide the property as described 
above. We are of opinion that oral evidence could be adduced to 
prove the alleged fact. Proviso 2 to section 92 of the Evidence 
Act reads as follows:—“ The existence of any separate oral agree- 
ment as to any matter on which a document is silent, and which is 
not inconsistent with its terms, may be proved. In considering - 
whether or not this proviso applies, the court shall have regard to 
the degree of formality of the document”. When we come to the 
merits of the case, we shall show that the arrangement as to the 
partition which was suggested to the arbitrators and which was 
accepted by them, amounted to so little variation of the original 
reference that it could really be ignored. The reference itself said 
that the matters in dispute in the suit between the parties should 
be referred to arbitration. At this stage, when the reference was 
made; the only question that was raised between the parties was one 
as to whether the family was joint or separate. No question as to 
what method should be adopted for division of landed property had 
arisen between the parties and the arbitrators had not been asked 
(except possibly by implication) to consider any such question. It 
seems to be clear to us, therefore, that the proposed arrange- 
ment, which is now sought to be proved, was a separate oral 
agreement and it was not at all inconsistent with the terms of the 
written agreement. That being so, we allowed the learned counsel 
for the respondents to read to us the oral evidence. 


For the appellants, a further objection was taken that, even if it was 
competent for the parties to tell the arbitrators to deviate from the 
original reference, the reference having been made through the court, 
the award would be unacceptable to the courtas (so it is said) it 
exceeded the reference made by the court. In support of this argu- 
ment, the recent Privy Council case of Ram Pratab Chaimaria vy. 
Durga Prasad Chamarta (*) was cited. In that case, there was 
a family whose pedigree is given at page 14 of the`-A. L. J. 
report. A suit was filed onthe original side of the Calcutta 
High Court in which one Musammat Annardey (one of the family) 
was nota party. Certain questions, mentioned in paragraph 1, 
at page 16 of the report, arose in the suit and they alone 
could> be referred to arbitration through the intervention of the 
court There were two other sets of questions that had arisen 
among the parties, including Annardey, arid those are mention- 


- ed in paragraph 2 (at page 16 “of the report). Arbitration, 


however, was sought*on all the questions (sets ı to 3) and an 
- (1) L. R, 89 1. Ay S.C 24A Ls J. Ra 13. 
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application was made to the court for reference. A reference was 
ordered and an award was made on all the three sets of questions 
and it was impossible to separate one portion of the award from 
another. ‘The question arose how far the award could be acted upon 
by the court. As to the nature of the reference, their Lordships 


say (at page 17): ° 


“the terms in which the document is couched suggest very _ 


cogently to their Lordships’ minds that it was so far, at all 
events, the intention of all parties to it that the proceedings in 
the suit should become merely ancillary to the arbitration if 
indeed they were not thereby to be cntirely superseded ”. 
What their Lordships mean is perfectly clear. The matter in dis- 
pute in the suit was insignificant when compared with the remaining 
questions raised amongst the parties. Their Lordships dealt with 
the several questions raised amongst the parties and came to the 
conclusion that “such an award is in no true sense one made in 
obedience to the order of 23rd May, 1922”. (Then their Lordships 
further say: 


“it is impossible to uphold an award in relation toa suit the 
conclusions of which were plainly coloued, if not dictated, by 
the view taken by the arbitrators of other questions between the 
parties or some of them to which this suit had no reference’, 


It is under these circumstances that the court of original jurisdiction, 
the appellate court and their Lordships of the Privy Council sët 
aside the award and directed that the suit should be tried on the 
merits. It is true, their Lordships say, i 


“the court had on that application no power to refer to abj- 
tration any questions between the parties to the suit other than 
those in question in the suit or any questions in which was 
concerned any one not a party to the suit”. 


Again their Lordships say: 
‘it is incumbent upon arbitrators acting under such an order 
(order of ie ee) strictly to comply with its terms. `The court 
does not thereby pait with its duty to supervise the proceedings 
of the arbitrators acting under the order. An award made 
otherwise than in accordance: with the authority, by the order 
‘conferred upon them is, their Lordships cannot doubt, an award 
which is “ otherwise invalid”, and which may accordingly be 
set aside by the court under section rg of the same Schedule”. 
All these remarks of their Lordships must necessarily be read with 
reference to the peculiar facts of the case That their Lordships 
were not laying down any broad principles of law by the remarks 
quoted is clear from their own remarks with reference to what was 
said by RANKIN, J., at the time of the hearing of the appeal from 
the original jurisdiction `of the High Courf.. At page 20 of the 
Allahabad Law Journal Report, their Lordships are reported to have 
said with respect to RANKIN, J.’s remarks as follows :— 


i e 


a 
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“Their Lordships desire to reserve their opinion upon the ques- 
tion whether there may not be exceptions to that comprehensive 
statement’, 


Mr. JUSTICE RANKIN, among other matters, had remarked that it 
was impossible, according to Statute Law of India, that one and the 
same arbitration should be held “as'to matters within the juris- 
diction of the court and matters without the jurisdiction of the 
court”. We, of course, do notinfer from the remarks of their 
Lordships of the Privy Council that every sort of arbitration, how- 
ever loosely made and however flagrantly in opposition it might be 
to the order ‘of reference, should be upheld. All that we do mean 
to say is this that their ‘Lordships’ remarks were mostly made in 
reference to the peculiar facts of the case before them. In our 
opinion the case quoted on behalf of the appellants has no bearing 
whatsoever on the case before us. 


We have considered the evidence, and we find that the arbitrator 
Makkhan Lal who has been described as the umpire having been 
chosen by both the parties, spoke the truth before the court below. 
The court below believed him and we have no reason to disbelieve 
him. If we believe Lala Makkhan Lal, we find that what happened 
was this. When the zamindari property came to be actually 
partitioned, the parties, that is to say, the plaintiffs, the defendants 
first party and defendant No. 7, as representing himself and his 
brothers, suggested it to the arbitrators that the zamindari pro- 
perties, either owned or held under mortgages, should be so divided 
as to leave one party independent of another. Accordingly, it 
was decided that the plaintiffs should have a lot in which the 


‘defendants first party or the defendants third party should have 


no share, the defendants second party should have alot in which 
the plaintiffs and defendants third party should have no share and 
the defendants third party should have a lot in which neither the 
plaintiffs nor the defendants first party should have any share. It 
is significant that in their objection to the award, the defendants 
first party did not anywhere say that the defendants third party or 
the defendants first party themselves, had not agreed to this allot- 
ment of shares. Indeed, it is impossible to believe that a 
division, like the one that has been made by the arbitrators, could 
possibly be thought of without the active consent of the plaintiffs, 
the defendants first party and the defendants third party. Before 
us Mr. Indu Bhushan Banerji representing the defendants third 
party, who are respondents in this appeal, has stated definitely that 
his clients are entirely agreeable to the arrangement that has been 
made by the arbitrators. This again confirms us in our opinion 
that the entire arrangement that wag arrived at, was arrived at at the 
instance of not only? the plaintiffs, the defendants third party but 
also of the defendants party No. 1. The case of Mahmud Shetkh 


~, 
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v. Messrs. Kankinarah Co., Lid. (*) has been quoted before us as CIVIL 
an authority for the proposition that even when a reference has been jae 
made through the court, where the parties have accepted a variation — 
in the reference and an award has been arrived at accordingly, it is epee nes 
‘not open to either of the parties, who induced the variation and BASDEO 
brought about the award, toe impeach it on the ground that the. 
actual reference was not in accordance with the order of the court. 
We need not express any opinion as to whether we should agree 
with this decision or not. In our opinion, however, this case before 
us is even simpler than the case before the Calcutta High’Court. 
There, one of the arbitrators refused to act and thereupon the parties 
chose a man, not mentioned in the order of reference, and brought 
about an award by the original arbitrators and the new man. It 
was held that the award was good and the party objecting was 
„ estopped from contesting the award. In this, case, as already 
-~ indicated, the reference related to the ‘dispute in the suit’ and, at 
the time of the reference, there was no dispute whatsoever as to 
the method of division of property. The only dispute that was 
before the court and presumably as to which a reference was made 
was whether the family was joint and whether the several valuable 
movable properties held by the defendants first party were liable 
to be partitioned. When the actual method of partition came to be 
discussed, it was suggested that certain people who were already 
parties to the suit, might be brought in for the purposes of division 
of property and properties might be éxchanged with their consent 
and with the consent of the parties, at whose instance the reference 
had been made. We are of opinion that such an award did not 
exceed the terms of reference and was not open to the objections 
mentioned in the Privy Council case quoted on behalf of the appellants. 

The result is that we are bound to uphold the award and we do 
uphold it. 


We modify the decree of the court below and direct that adecree 
be prepared, in this Court, in accordance with the terms of the 
award. Having regard to the fact that the plaintiffs were in the 
right throughout, we direct that the respondents will have their costs 
in this Court. The order as to costs in the court below, as passed 
by the lower court, will stand. 





Mukerji, J. 


Decree modified. 
(1) 28 C. W. N., 634. 
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MUHAMMAD INAMULLAH KHAN (Defendant) 
VEFSUS 
AISHA BIBI _ (Plaintiff) AND OTHERS (Defendants) .* 


Transfer of Property Act, section 82 Diferent parts of the mortgaged pro 
perty—Lrability to contribute rateably— ‘Contract to the contrary’, mean- 
ing of the expresston—Contract between the mortgagor and his vendee— 
When morigagee cannot claim benefit of. 

A ‘contract to- the contrary ” referred to in section 82 of the 

= Transfer of Property Act means a contract between the mortgagor 
i and the mortgagee. Ramabhadrachar v. Srinivasa Aiyengar, I. L. 
R., 24 Mad., 85 and Charan Singh v, Ganeshi Lal, 24 A. L. J. R., 
401, followed. 

Where a mortgagee brought an action to ine against a 
purchaser of the mortgaged property an undertaking which pur 
ported to throw the whole burden of the mortgages on one 
portion of the mortgaged property and the contract was not 
entered into between: the mortgagor and the mortgagee but be- 
tween the mortgagor and his vendee, eld, that a mortgagee can- 
not claim the benefit of a contract to which she was not a party 
and the principle of liability to rateable contribution, as laid 
down in section 82, Transfer of Property Act, must be left to its 
full operation. Jamna Das v. Ram Avatar Panday, I. L. R., 34 
All., 63, followed. e 

FIRST APPEAL from a decree of BABU RAMA Das, Subordinate 

Judge of Saharanpur. 

Nehal Chand, for the appellant. 

Peary Lal Banerjs, for the respondents. 

The judgment of the Court was delivered by 

MEARS, C. J.—One Samiullah was the owner of certain property, 


consisting of shares or specific plots, in two villages, panel), Mohiud- 
dinpur and Rajapura. 

On the roth of January, 1910 he mortgaged the property in 
both villages for Rs 3,200 to his daughter, Musammat Aisha, the 
plaintiff. 

On the 18th of April, 1911, Samiullah mortgaged the same pro- 
perty in both villages to Musammat Munga Kunwar for Rs. 5,000 
Out of the consideration a sum of Rs. 3,482-12-3 was left with the 


‘mortgagee for payment to Musammat Alisha, the prior mortgagee. 


But Musammat Munga Kunwar in fact paid nothing to the prior 
mortgagee 
On the 6th of June, 1912 Samiyllah sold part of the mortgaged 
property, namely, the property in Mohiuddinpur to Mansa Ram, the 
husband of Musammat Munga Kunwar, for Rs. 9,000. Out of the 
* F. A. No. 451 of 1923 


r 
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purchase money a sum of Rs. 7,765 was left with the vendee for CIVIL 
payment to Musammat Munga Kunwar, the second mortgagee. l 1926 


The principal defendant, Inamùllah, brought a suit against Mansa Ua n 
Ram for preemption, and his suit was decreed on the 24th of Septen- INAMULLAH 
ber, 1913, on payment of Rs. 6,393-3-0, out of which Rs. 3,482-12-3 KHAN 
was left with the pre-emptor for payment to Musammat Aisha,.the 


prior mortgagee. 

= On the 18th of August, 1913 Samiullah sold the remaining 

mortgaged property, namely, the property in Rajapura, to Musammat 

Aisha, the prior mortgagee, for Rs. 1,500. 

l In April 1921 Musammat Aisha brought a suit to recover the 
whole sum due on her mortgage of the roth of January, r910, . 

amounting to Rs. 6,750 by sale of the Mohiuddinpur property. She 

explained in the plaint that she did not seek to bring the Rajapura 

property also to sale because that property had been Sold to her. 


Inamullah, the owner of the Mohiuddinpur property, raised an 
objection (the only objection with which we are concerned in appeal) 
to the effect that as the mortgagee had herself purchased the 
Rajapura property, she was not entitled to throw the whole burden 
of the mortgage debt upon Mohiuddinpur but was bound to set off 
the proportionate amount which the Rajapura property was liable to 
contribute. 


The learned Subordinate Judge did not accept the defendant’s 
contention: His view was that as Mansa Ram had left with him 
the amount for satisfying both the mortgages, and as Inamullah, as 
pre-emptor, stood in the shoes of Mansa Ram, he had no right to 
claim that any part of the mortgage debt should be contributed by 
the Rajapura property. The plaintiff’s claim was therefore decreed 
in full, 


The defendant Inamullah appeals on the ground that he is entitled 
to claim rateable contribution from the Rajapura property and_ that 
the amount of such contribution should be deducted from the sum 
decreed to the plaintiff. The only question for our determination is 
whether Inamullah’s claim is well-founded. 


The appellant’s claim is based upon the provisions of section 82 
of the Transfer of Property Act, which lays down that the different 
parts of the mortgaged property are liable to contribute rateably in 
the absence of a contract to the contrary. 


The respondent argued that in the present case there was a 
contract to the contrary, according to which Inamullah is bound to 
pay the whole of the mortgage debt and is not entitled to demand 
contribution from the Rajapura property. The respondent points 
to the terms of the sale-deed executed by Samiullah in’ favour of 
Mansa Ram, and argues that. they prove a contract under which 
Mansa Ram undertook liability for paying the full amount due upon 
both the mortgagés. ~ 


v. 
AISHA BIBI 





Mears, C. J. 
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At this stage it is necessary to note that Mansa Ram did not 
undertake to pay off Musammat Aisha’s mortgage debt. , He only 
undertook to pay the full arnount due to Musammat Munga Kunwar, 
but that amount included a sum which Munga Kunwar was bound 
to pay to Musammat Aisha. It should also be noted that the sum | 
which was left with the vendee, Mansa Ram, for payment to Musam- 
mat Aisha through Musammat Munga Kunwar, was insufficient to 
satisfy Musammat Aisha’s mortgage debt. The sum left with him 
was only Rs. 3,482-12-3 and this was not sufficient, at the date of 
the sale to Mansa Ram, to satisfy Aisha’s mortgage money together 
with interest. 


But, for the purpose of deciding this appeal, we may put the 


' respondent’s case at its highest, and assume, for the sake of argu- 


ment, that Mansa Ram did contract with Samiullah to discharge the 
full amount of both mortgage debts. Nevertheless this contract 
will be of no assistance to Musammat Aisha. It has been held in 
Ramabhadrachas v. Srinivasa Atyengar (*) that the ‘contract to 
the contrary ’ referred to in section 82 of the Transfer of Property 
Act, means a contract between the mortgagor and the mortgagee. 
This decision has been approved of recently by a Bench of this High 
Court in the case of Charan Singh v. Ganeshi Lal È). ` 


In the present case the contract which purported to throw the 
whole burden of the mortgages upon the Mohiuddinpur property 
was not entered into between the mortgagor and the mortgagee, but 
between the mortgagor aml his vendee Mansa Ram. Hence the 
contract cannot affect -the liability of the Rajapura property to 
contribute rateably to the mortgage cebt. The mortgagee Musammat 
Aisha is claiming the benefit of a contract to which she wasa 
stranger. Itis clear that if the mortgagor and his vendee had 
purported to contract that the property sold should be exempted 
from the mortgage debt, this contract would not bind the mortgagee. 
Similarly if the mortgagor and his vendee purported to contract 
that the whole burden of the mortgage debt should be thrown upon 
the portion of the mortgaged property which was sold, the mort- 
gagee cannot claim the benefit of the contract. This principle, in 
its application to cases of this description, has been affirmed by 
their Lordships of the Privy Council, Jamna Das v. Ram Avatar 
Pandey (°) and by this High Court in the case of Charan Singh v. 
Ganesht Lal (°), to which reference has already been made. 


In our opinion it is clear that the mortgagee cannot claim the 
benefit of a contract to which she was not a party, and the principle 
of liability to rateable contribution, as laid down in section 82, 
Transfer of Property Act, must be left to its full operation. 

The respondent has further argued on the strength of a ruling, 
reported in Mukammad Abbas v. Mukhammad Hamid (*), that the 


(1) IL. L. R., 24 Mad., 85, (2 [1926] 24 A. L. J. R., 405 
(3) IL L. R., 34 All, 63. ' 4) [1911] 9 A. L. J. R., 499. 
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right to enforce contribution is essentially an equitabie right and CIVIL 
can be resisted on equitable grounds. He urged that as the vendee, 
Mansa Ram, who is now represented by Inamullah, did in fact 
contract with his vendor to pay off the whole of the mortgape debt, eee 

it is only fair that he should do so, and that he should not claim ‘any a : 
contribution from the other mortgaged property. 


The facts of the reported case differ in some important parti- 
culars from the facts of the case which we are now considering. In Mears, C. J. 
the present case the vendee never undertook to pay any sum to : 
Musammat Aisha directly in satisfaction of her mortgage debt He 
only contracted to pay to Musammat Munga Kunwar, who might 
or might not pass on the amount due to Musammat Aisha. Second- 
ly, the vendee did not retain the whole sum which would be required 
for redeeming Aisha’s mortgage. The amount left with him was, 
as already mentioned, insufficient for redeeming the mortgage even 
at the time of the sale in Mansa Ram’s favour. It must also be 
observed that the terms of the mortgage, on which the present suit 
is based, were that the principal should not be paid within five years. 

So even if the sum left with the vendee had been tendered to 
Musammat Aisha in 1912, she would not have been bound to accept 
it and to permit the redemption of the property. 


In the present case we consider that the mortgagee cannot resist 
the claim to contribution even on equitable grounds. 


It is true that when the Rajapura property was sold to Musam- 
mat Aisha it was stated in the sale-deed that this property was free 
from incumbrances, although in fact it was subject to her own - 
incumbrances. This has been taken by the respondent as evidenc- 
ing a contract between the mortgagor and the mortgagee that no 
part of the mortgage money should be contributed by the Rajapura 
property. But obviously no contract of this kind could bind Inam- 
ulah who was no party to it. At the date of the sale of Rajapura 
to Musammat Aisha, Samiullah had no further interest in the 
Mohiuddinpur property. In our opinion, therefore, the claim to 
rateable contribution must succeed. f 

The materials on the record for ascertaining the value of the 
Rajapura property and the Mohiuddinpur property respectively, at 
the time of the mortgage, are somewhat scanty. So far as the 
Mohiuddinpur property is concerned we have the fact that in the 
pre-emption suit it was found that the real consideration was 
Rs. 6,393. We take it that at the time of the mortgage in suit the 
value of this property was Rs. 6,000. 





1926 





v. 
AISHA BIBI 





So far as the Rajapura property is concerned the various esti- 
mates of its value are very conflicting. According to the plaintiff's 
witness, Khan Bahadur Muhammad Naim Khan, the value of the 
property was only about Rs. 300 when it was mortgaged. Accord- 
ing to the examples of the sales of land in this village, which have 
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civit been proved by the other side, the property would be worth about 
i926 Rs. 4,000. Estimates of this sort are of little value We must be 
— guided by the fact that the pioperty was sold to the plaintiff in 


MUHAMMAD 1973 for Rs 1,500, and this sale purported to be free from all 


. [NAMULLAH 


KHAN incumbrances. Also, there is the fact that the plaintiff has made a 

oe, statement, to be found at page 5 of the printed record, to the effect 

AISHA BIBI that she is prepared to sell this property for Rs. goo. Probably 

Mears, C. J. the real market value is somewhere between these two figures, and 
for the purpose of contribution we fix the value at Rs. 1,000. 





The plaintiff, therefore, must reduce her claim by one-seventh. 
The sum decreed in the plaintiff’s favour, including interest up to 
the 30th of December, 1922, was Rs. 8,221-6-0. Deducting one- 
seventh, which comes to Rs. 1,174, the defendant will have to pay . 
Rs. 7,047 instead of Rs. 8,221-6-0. , 


The appeal is therefore allowed to this extent. The defendant- 
appellant has ‘succeeded’ on the question of law raised but he 
valued his relief at Rs. 2,000, whereas it has been found that the 
relief only amounts to Rs. 1,174. But as the appellant has suc- 
ceeded in principle, we allow the appeal with costs on the Rs. 2,000 
claimed. ` 


In allowing the appeal we modify the decree of the lower court 
to the extent indicated. We do not disturb the order of the lower 





court as regards costs. è , 
; Appeal allowed. 
_ CIVIL TIKAM SINGH AND OTHERS (Plaintiffs) 
1926 VEWSUS 
APA o d _ HARGOBIND (Defendant) .* 
LINDSAY, i Lani Improvement Loans Act (XIX of 1883), section 7, sub-section (x), 
KANHAIYA ch. (c) read with section t61 of the Land Revenue Act—Sale of land held 
LAL, J. under, free of all encumbrances. 


Where by reason of failure to repay a Takavi loan from the 
Government under the Land Improvement Loans Act (XIX of 
1883) the land was put to sale under sub-section (x), cl. (c) of section 
7 of the Act and the land had subsequently been mortgaged, 
Aeld, that having regard to the provisions of section 161 of the 
Land Revenue Act, the sale must be taken to be free of all 
encumbrances, and „in a suit for sale brought on the foot of the 
mortgage, the purchaser, who was impleaded as a defendant, was 
entitled to take the plea that he had purchased the land free 
of all encumbrances including that of the ‘plaintiff. 


` SECOND APPEAL from a decree of E. BENNET EsQ., District 


* S. A. No. 979 of 1923 
b 
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Judge of Agra reversing a decree of BABU PRIYA CHARAN AGAR- alies 

WAL, Additional Subordinate Judge. 1926 
Narain Prasad Asthana, for the appellants. TIAN 
Shiam Krishna Dar, for the respondent. SINGH 
The judgment of the Court was delivered by HARGOBIND 





LINDSAY, J.—We are of opinion that the judgment of the Dis-  ;,,asay, J. 
trict Judge in this case is correct. The question before him was ~“ 
whether Har Gobind, who was impleaded asa defendant in a suit 

for sale on a mortgage, was entitled to put forward the defence that 

he had purchased the land free of all incumbrances including that of 

the plaintiffs. 

. The plaintiffs mortgage bears date the 7th February, roro. 

Before that the owner of this land, Musammat Lado, had taken a 

‘akavi loan from Government on the roth March, 1908 under the 

provisions of the Land Improvement Loans Act (XIX of 1883). 


Having failed to repay the loan to the Government, the property | 
was sold by the Government and was purchased by Har Gobind. 
Section 7 of the Land Improvement Loans Act. provides for the 
recovery of ¢akavt loans. The question which was before the 
learned Judge, and which has been raised again before us, is 
whether, when the Government took steps to realise the loan, they 
were acting under clause (c) or clause (æg) of sub-section (1) of- 
section 7 of the Act. Clearly if action was taken under clause (c), 
the contention of Har Gobind was correct because in that case, 
having regard to the language of section 161 of the Land Revenue 
Act, which has to be read along with section 7 of the Land Improve- 
ment Loans Act, the sale must necessarily be free of all incum- 
brances. , 


.. The plaintiffs contended that the sale which took place under 
the orders of the Government was under clause (g) and not under 
clause (c). In other words, the land which was hypothecated by 
way of security for the /azavi loan was, it was argued, treated as 
collateral security. 


That was the view which was taken by the trial court but the 
learned Judge held, and we think rightly, that the sale by the Govern 
ment must have been a sale under sub-section (1), clause (c) of 
section 7. We find from the statement of the facts in the first 
Court’s judgment that Musammat Lado borrowed asumof Rs. 1,000 
from the Government in order to repair a well which was situated on 
the mortgaged property. It seems clear, therefore, that the property 
which was mortgaged to the Government was land for the benefit 
of which the loan had been granted, and that being so, the case 
clearly falls within clause (c). There was go case of collateral 
security as contemplated by clause (g). The land in this particular 
case was the principal security,-and was in no sense collateral 
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security. It follows, therefore, having regard to the provisions of 
section 161 of the Land Revenue Act, that Har Gobind purchased 
this land free of all incumbrances, including the incumbrance of the 
plaintiff. The appeal must, therefore, fail and we dismiss it accord- 
ingly with costs. l 

i Appeal dismissed. 


BABU RAM (P'aintiif ) 
VEFSHUS 
BADRI DAS AND ANOTHER (Defendants) .* 8 
Contribution—Right of, between persons against whom joint detree for 
costs passed. 

Prima facie a right of contribution exists between persons 
against whom a joint decree for costs has been passed and it is 
for a defendant seeking to avoid liability to show some equity 
which entitles him to exemption. 

Mulla Singh v. Jagannath Singh, I. L. R., 32 All, 585, dissent- 
cd from. Ram Sarup v. Baii Nath, 1. L. R., 43 All, 77, 
Parsotam Das v. Lachmi Narain, I. L. R., 45 All, 99, Keshar 
Vithal Oltikar v. Hari Ramkrishna Oltikar, I. L. R., 48 Bom... 
351, Mahabir Prasad v. Darbhang: Thakur, 4 P. L. J., 486 and 
Bhagwan Das v. Rajpal Singh, 24 O. C., 148, followed. 

CIVIL REVISION from an order of PANDIT PADMA DAT PANDE, 
Judge of the Court of Small Causes‘of Kairana, 


Girdharilal Agarwala, for the applicant. 
The opposite parties were not represented. 
The folowing judgment was delivered by 


DANIELS, J.—This isa revision against a decree of a Small 
Cause Court. The parties to this suit were co-defendants in a 
previous suit. A joint decree for costs was passed against them 
and the plaintiff claims contribution The suit has been dismissed 
on the broad ground that no suit for contribution lies in respect of 
a joint decree for costs unless the plaintiff can prove a special equity.. 
In support of this proposition the Court below relies on Mulla 
Singh v. Jagannath Singh (*). That case can no longer be 
considered an authority for the proposition stated in the head-note. 
Its authority has been gravely shaken by subsequent decisions of 
this Court and in particular by the decisions in Ram Sarup v. Batj 
Nath (?) and Parsotam Das v. Lachmt Narain (*). Jn both these 
cases a suit for contribution was allowed and in the former the rule 
was laid down that a claim for contribution lies in respect of costs 
in the absence of any special reason to the contrary. There is a 

* * Civ. Rev. No. 18 of 1926 
(1) I, L. R., 32 All., 585. (2) IL L, R., 43 All, 77. 
(3) I. L. R, 45 All, 99, 
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considerable weight of authority of other High Courts to the same 
effect. I may refer to Keshav Vithal Oltikar y. Hari Ramkrishna 
Oltikar (*), Mahabir Prasad v. Darbhangi Thakur (*) and Bhag- 
wan Das v. Rajpal Singh (*). The last mentioned case isa 
decision of Mk. JUSTICE LINDSAY and myself as Judicial :Commis- 
sioners of Oudh. The true rule I conceive to be that laid down in 
Kam Sarup v. Bat] Nath (*), namely, that prema facie a right of 
contribution exists between persons against whom a joint decree for 
‘costs has been passed and that it is for a defendant seeking to avoid 
liability to show some equity which entitles him to exemption. No 
such equity has been shown in the present case. I accordingly 
modify the decree of the court below and give the plaintiff a decree 
for Rs. 16-13-4, with proportionate costs in both Courts. 


Decree modified. 


E I. L. R., 48 Bom., 351. (2) 4 P.L. J., 486. 
3) 240. C., 148. (4) L-L. R., 43 AlL, 77. 


KAMTA PRASAD-AND ANOTHER (Defendants) 
VETSUS f 
e RAM RATAN PURI (Plaintiff) * 


Civil Procedure Code, section Irr5, Order 23, rule r— Provisions of—In- 
applicability of—Order permitting withdrawal of a suit— When ought 
- not to be passed — Revision from such order — When does not lite. 
Where, after arguments had been heard, the lower appellate 
court allowed the withdrawal of the suit with permission to file 
a fresh suit under Order 23, rule 1, on the ground that the plaint- 
iff had failed to give certain evidence which was essential to 
his success, Ae/d, that inasmuch as the lower court had considered 
the matter judicially, no revision lay, though it ought not to 
have passed the order of withdrawal. 
Shunku Lal v. Bisheshar Das, I. L. R., 40 All, 612, followed. 
Ganga Prasad v. Mst. Kishni, 1. L R., 47 AJl., 319, referred fo. 
A court ought to be very cautious before allowing an appli- 
cation for withdrawal when the case has reached the stage of 
appeal, even though it orders the entire costs of the defendant 
to be paid by the plaintiff. 
CIVIL REVISION from an order of BABU JAMUNA NARAIN, 
Additional Subordinate Judge of Banda. 
K. N. Laghate, for the applicants. 
Katlas Nath Katjñ, for the opposite party. 
The folowing judgment was delivered by 
DANIELS, J.—This is an application in revision under sec- 
tion 115 of the Code of Civil Procedure agaimst an order allowing 
the withdrawal of a suit with permission to file a fresh suit under 
* Civ, Rev. No. 33 of 1926 
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the provisions of Order 23, rule 1. The order was passed by the 
appellate court after arguments had been heard, though it appears 
that the parties were heard on the application to withdraw before 
final orders were passed. 


The facts on which the withdrawal has been allowed are these. 
In the trial court the plaintiff had ¢pplied to have a survey of the 
disputed spot made by some competent person. This application 
had been accepted and the Munsif had asked the District Engineer 
to depute an officer to make a survey. The District Engineer nomi- 
nated an officer and intimated that his fee would be Rs. 50. It 
appears that on the date fixed for hearing, the Munsif gave the 
plaintiff the option of postponing the examination of his witnesses 
or dispensing with the survey. The plaintiff, unwillingly no doubt, 
decided to go on with his evidence at once, but afterwards renewed 
his application for a survey to be made. This application was re- 
jected and the case was decided against him. The appellate court 
considered that the absence of this evidence was a fòrmal defect on 
account of which the suit must fail and passed the order which is 
the subject of this application. 


The respondent raises a preliminary objection that no revision. 
lies. I.am bound to say that I find it impossible to distinguish this 
case from that of /Aunku Lal v. Bisheshar Das (*). In both cases 
the permission to withdraw was given at avery late stage after 
arguments had been heard. In the reported case the permission 
was given on the ground that the plaintiffs had failed to give formal 
proof of a plaint which was essential to their success. Here the 
ground is that the plaintiff had failed to obtain a survey by an 
expert which was essential to his success. The court held that 
where the trial court had exercised its discretion, even though it 
exercised it wrongly, no revision was entertainable. It is pointed 
out that I have considered and distinguished this case in Ganga 
Prasad y. Musammat Kishni (°). That, however, was a case in which 
the court had exercised no real discretion at all, but had accepted 
a vague allegation of unspecified defect in the plaint without any 
examination as sufficient material for permitting a withdrawal. It 
is further urged that in this case the learned Subordinate Judge 
has not expressly stated in his judgment that the defect is one on 
account of which the suit must, in his opinion, fail, but this is, in 
my opinion, clearly implied in his order. I therefore give effect. 
to the preliminary objection and dismiss the application. S 

On the merits the order complained of wąs undoubtedly an order 
which the Subordinate Judge ought not to have passed. If he 
thought that a survey should have been carried out and that the 
evidence of the person who carried it out was necessary for the 
decision of the courts it was open to him to have the survey made and 
record that evidence before deciding the appeal. A court ought 

(4) I, L. R. 40 All, 632. (2) I. L, R., 47 All, 319, 
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to be very cautious before allowing an application for withdrawal 
when the case has reached the stage of appeal, even though, as here, 
it orders the entire costs of the defendant to be paid by the plaintiff. 
Holding that the order was on the merits an order which ought 
not to have been passed, I allow no costs of this application. 


Application dismissed. 


SIBT MOHAMMAD (Plaintiff) 
VETVSUS 
MOHAMMAD HAMEED AND OTHERS (Defendants) .* 


Evidence Act, section r12—Applicability of—Child born of Muhammadan 
parents during continuance of valid marriage—Birth within six months 
of parems’ marriage — Legitimacy. 

Where a daughter was bom during the continuance of a valid 
marriage between her mother and her father who were Moslems, 
buther birth was within six months of the date of her parents’? mar- 
riage, Ae/d, that as the question'of legitimacy must be decided ïn 
accordance with section 112 of the Evidence Act although its 
provisions conflicted with the rules of Muhammadan Law, the 
child was the legitimate daughter of her father. Muhammad 
Allahdad Khan v. Muhammad Ismail Khan, I. L, R., to All., 
289 at 339, referred to, 

Section 112 of the Evidence Act applies by its terms to all 

@ classes of persons in British India and no exception is made in 
favour of Muhammadans. 

SECOND APPEAL from a decree of A: M. DE B. HAMILTON 

EsQ., District Judge of Moradabad, reversing a decree of BABU 

GANGA NATH, Subordinate Judge. 


‘Mohammad Ullah, for the appellant. 
A P. Pandey (for Syed Rasa Alt), for the feats 


` The judgment of the Court was delivered by 


KING, J.—The question for determination in this second appeal 
is whether Musammat Hasina Khatun is the legitimate daughter of 
her father Sibt Ali. 


The finding of the court of first instance and of the first appel- 
late court is that Musammat Hasina Khatun was born during the 
contintiance of a valid marriage between her mother Musammat 
‘Sakina Khatun and her father Sibt Ali, but her birth was within 
six months'of the date of her parents’ marriage. 


If, the question of Musammat Hasina’s legitimacy is to be 
determined in accordance with Muhammadan law, it must be held 
that she was illegitimate. The tule of Muhammadan law is stated 
in Wilson’s Anglo-Muhammadan law, fifth edftion, at page 159, as 


follows :— 


x 
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‘It is conclusively presumed that a child born within less 
than six months after the marriage of the mother cannot have 
been begotten by her husband in lawful wedlock ”. 

If,on the other hand, the daughter’s legitimacy ig to be de- 
termined in accordance with section 112 of the Evidence Act, she 
must be held to be legitimate. Section 112 says :— - 


“The fact that any person was born during the continuance 
of a valid marriage between his mother and any man shall be 
conclusive proof that he is the legitimate son of thal man, 
unless it can-be shown that‘the parties‘ to the marriage had no 
access to each other at any time when he could have been 
begotten ”’ 

In the present case no question of non-access arises, so if the 
case 18 governed by section 112 of the Evidence Act, Musammat 
Hasina Khatun is certainly legitimate. The question, therefore, is 
whether her legitimacy is to be governed by Muhammadan law or 
by section’ 112 of the Evidence Act. 


Under section 37 of the Bengal, Agra and Assam Civil Courts 
Act, 1887, questions regarding inheritance or marriage are to be 
decided according to the Muhammadan law, where the parties are 
Muhammadans, “ except in so far as such law has, by legislative 
enactment, been altered or abolished ”. - If therefore it is held that 

section 112 alters the rule of Muhammadan law, then the decision 
must be in accordance with section 112 and not t according to pure 
Muhammadan law. 


The fact that “section 112 does conflict with Muhammadan law 
ig undeniable, but doubts haye been expressed whether that section 
was ever intended to override the rules of the Muhammadan law. 
‘The difficulty was recognised by Mr. JusSTICE MAHMOOD in the 
case of Muhammad Allahdad Khan v. Muhammad Ismail Khan (£) 
He refers to a peculiarity of the English law that it does not con- 
cern itself with the conception, but considers a child legitimate who 
is born of parents married before the time of his birth, though they 
were ees when he was begotten. He goes on to say that 


“that peculiarity of the English law has no doubt been imported 
into India by section r12 of the Indian Evidence Act, and it 
may some day be a question of great difficulty to determine how 
far the provisions of that section arc to be taken as trenching 

upon ‘the Muhammadan law of marriage, parentage, legitimac 
and inheritance, which departments of law under other: statutory 
provisions aie to be adopted as the rule of decision”by thé courts 
in British India”. i fie 


ar 


_ Mr. JUSTICE MAHMOOD did not express his own opinion re- 
garding the solution of this difficulty since it was aca for 
him to do so for the decision of that case. 


Although that judgment was pronounced so long ago as 1888, 
(1) ILL. R, 10 > AlL, 289 at 339. 


“=p 
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the question how far section 112 of the Evidence Act is to be taken 
as overriding the rules of Muhammadan law does not seem to have 
been determined in-any reported decision. 


Sir Roland Wilson in his treatise on Anglo-Muhammadan law, 
fifth edition, at page 161, expresses the opinion that section 112 of 
the Indian Evidence Act is really, notwithstanding „its place in the 
statute book, a rule of substantive marriage law rather than of 
evidence, and as such has no application to Muhammadans, so far as 
it conflicts with the Muhammadan rule that a child born within 
six months after the marriage of its parents is not legitimate. 


This view has been dissented from by two other learned com- 
mentators on Muhammadan law, namely, Mr. Mulla and Mr. Tyabji. 
The latter in his “Principles of Muhammadan law,” second edition, 


at page 267, after discussing the vedas at considerable length, 


comes i the following conclusion :— 


‘It is difficult to resist the conclusion that the Indian Evi- 
dence Act, section 112, was drafted without giving a thought to 
the frame-work in which it would have to be set, if it is to dis- 
place the Muhammadan law on the same point. But this over- 
sight can hardly be a ground for disregarding its provisions’. 


' We agree with this view. Section 112 of the Evidence Act 
applies by its terms to all classes of persons in British India and no 
exception ‘is made in favour of Muhammadans. If it had been 
intended that the provisions of section 112 should not apply to 
Muhammadans, we should certainly expect to find a clear proviso to 
this effect. This course has been followed in other enactments, when 
general provisions of law were not intended to affect the rules of 
Muhammadan law. For instance, Chapter VII of the Transfer of 
Property Act, 1882, lays down the general rules relating to gifts, 
but section 129, at the end of the chapter, expressly states that 
“nothing in this chapter shall be deemed to affect any rule of 
Muhammadan law”. So if the legislature had intended that the 
provisions of section 112 of the Evidence Act should not apply to 
Muhammadans, or should not affect the rules of Muhanmadan law, 
this intention should have been clearly expressed. Section 112 is 
perfectly clear in its terms and we are not entitled to refuse to give 
effect to its provisions merely on the ground that such provisions 


“aresout of place in the Evidence Act and should have been included 
ie the. department of family law, or on the ground that the effect 


ofthese- provisions in their application to Muhammadan law was 
unforeseen, or would be undesirable. 


Íñour view we are bound to give effect to the clear provisions 
of section 112, although they conflict with the rules of Muhammadan 
jaw. S ry 


A similar view was taken in an unreported decision of this Court 


«pY one of us in second appeal No. 1807 of 1921, Musammat Hajira 
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Khatun y:' Amina Khatun. ` We agree with the view taken in that 
case, namely, that the ‘question of legitimacy must be decided in 
accordance with section 112 of the Evidence Act. We, therefore, 


hold that Musammat Hasina Khatun was a legitimate daughter of 


her father and accordingly dismiss the appeal with costs. 


Appeal dismissed. 


——- eee 


G I. P. RAILWAY (Applicant) 
VEF SUS 
MAHADEO RAM BADRIDAS (Opposite party) .* 


Civil Procedure Code, Order 22, rule ro— Devolution of interest during 
pendency of suit—Substitution—Notice under section 80 of the Civil 
Procedure Code, question*of—When fresh suit not necessary. ` 

Where during the pendency of a suit against a private railway 
company, the line was taken over by Government and the Sec- 
retary of State for Indiain Council was substituted as defendant, 
held, that as the matter was one of devolution of a right during 
the pendency of a suit and was governed by Order 22, rule ro 
of the Civil Procedure Code, the suit could be continued, by 
leave of the Court, against the Secretary of State upon whom 
such interest had devolved without seiving any notice tinder 
section 80 of the Code of Civil Procedure. Bachchu Singh v. The 
Secretary of State for India in Council, I. L. R., 2s All., 187, 
referred to. x , 

CIvIL REVISION from an order of BABU SHIVA HARAKH 
LAL, Judge of the Court of Small Causes at Deoria. 


Surendro Naih Sen, for the applicant. 
The following judgment was delivered by 


DANIELS, J.—The substantial ground taken in these two reyi- 
sions is that the Court below has failed to apply the provisions of 
section 80 of the Code of Civil Procedure. The point appears to 
me perfectly clear. The admitted facts are that the suit was ins- 
tituted against the G I. P. Railway while it was a private company. 
During the pendency of the suit the line was taken over by Govern- 
ment and the Secretary of State for India in Council was substituted 
as defendant. The applicant urges that notice should have been 
given to the Secretary of State under section 80. That section . 
requires two months notice to be gi 
against the Secretary of State. Here there was no question of ins; 
tituting the suit. The suit was already instituted. The matter ‘ik - 
one of devolution of a right during the pendency of a suit and-ig:, 
governed by Order XXII, rule ro of the Code. That rulelays 
down that in the case of an assignment or devolution of any interést, 
during the pendency of a suit, the suit may, by leave “Of -the 

* Cr. Rev, of 1926 
. ==> 


given before a suit is institutet -4 
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Court, be continued by or against the person to or upon whom such CIVIL 
interest has come or devolved. This is what happened in this case. Ae 
The suit was continted against the Secretary of State to or upon — 
whom the interest of the company had come or devolved. No „6 1 F 
authority has been shown me in which section 80 has been applied E A 
to a case such as this. The ruling in Bachchu Singh v. The, MAHADEO 
Secretary of.State for India in Coumtl (') has no application. p Moai re 
I accordingly reject the application. — 





Application rejected, — Damuels, J. 
(1) I. L. R., 25 All, 187. 





AMIN CHAND (Plaintiff) CIVIL 
VETSHS ; 1926 
YAD RAM AND ANOTHER (Defendants) .* 


Agra Preemption Act, seclion q (7}— Petty proprietor — Suit for 
preemption — When does not bie. Ae J. 
Where, in a suit for pre-emption, the plaintiff claimed the rights 
of a co-sharer by virtue of a saledeed which stated that certain 
plots were being sold to him without concern with anything else and 
the plaintiff failed to prove that he was entitled to take part in 
the administration of the affairs of the joint lands in the mahal 
in dispute, Ae/d, that he could not call himself anything more than 
a mere petty proprietor as defined in section 4(7) of the Pre-emp 
tion Act and therefore his suit must stand dismissed, ‘ 
SECOND APPEAL froma decree of V. E.G. HUSSEY ESQ., 
District Judge of Meerut, confirming a decree of BABU KEDAR 
NATH MEHRA, Munsif of Ghaziabad, 


Kamla Kant Verma, for the appellant. 
N. C. Vaish, for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, J.—The plaintiff’s suit for pre-emption has been dis- Sw/a:man, J. 
missed by both the courts below ona finding that he is a mere petty pro- 
prietor and nota co-sharer. He claims the rights of a co-sharer by 
virtue of a sale-deed of the year 1891 under which he purchased five 
specific plots. The sale-deed itself contains a clause that the plots were 
being sold to him without concern with anything else. The learned 
~ Judge has found that the plaintiff is not entitled to any interest in 
‘the joint lands in the mahal and is not entitled to take part in the 
‘ «@dministration of its affairs. When the plaintiff failed to prove that 

he*was so entitled, he cannot call himself anything more than a mere 
-petty proprietor as defined in section 4 (7) of the Preemption Act. 
Théxsuit must stand dismissed and this .appeal is dismissed with 








May, I4. 





i Appeal dismissed. 
* S. A. No. 806 and No, 807 of 1925 
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LALTA PRASAD AND ANOTHER (Plaintiffs) 


we VETSUS © ” e . 
ROHILKHAND anD KAMAUN RAILWAY (Defendant) .* ka 

- Railways Act, section 75—~Declaration of contents but not of value—Parcel ` 
containing silver, loss of, in transit—When consignor not entitled to 

claim its value. i l 

Where at the time of delivering a parcel, containing silver, to 
the railway, the consignor ouly declared its contents and not its 
value and the parcel was lost in transit, 4e/d, that under section 
75 of the Railways Act, the plaintiff was not entitled to claim 
the value of the parcel. 

SECOND APPEAL from a decree of L. JOHNSTON ESo., District 
Judge of Pilibhit, reversing a decree of BABU GAURI PRASAD, 
Subordinate Judge. 

Surendro Nath Sen, for the appellants. 

B. E. O’ Conor, for the respondents. 


The judgment of the Court was delivered by 


DANIELS, J.—This appeal arises out of a suit Claiming the 
value of a parcel of thirty seers of silver which was consigned by 
` the plaintiffs-appellants from Delhi to Pilibhit. The parcel never 
reached its destination and the plaintiffs claimed its value. Among 
“other defences taken by the railway one is based on section 75 of 
-the Railways Act. That section lays down that the railway shall 
not be liable for the loss of a package containing any articles men- 
tioned in the second schedule, which include the precious metals, 
unless the consignor has declared its value and contents at the time 
_ of delivering the parcel to the railway. In this case the contents 
were declared, but the value was admittedly not declared. All that 
the plaintiffs said was that the parcel weighed thirty seers. This 
is not a declaration of value as required by section 75. 
In this Court the appellants’ learned counsel finding it very 
difficult to argue that a declaration of weight was the same thi 
as ‘a declaration of value shifted his ground and urged that section 
75 does not apply because it was not proved that the parcel was 
` „lost; and suggested that it wás merely a case of non-delivery and | 
` that there was no proof that the parcel had been lost within the 
definition of loss accepted in such ‘cases as the Secretary of State 
for India in Council v. Jiwan and Abdullah (©) and East Indian 
Railway Company v. Kishen Lal Tirkhamal (*). The’ railway . 
alleged loss and the first court found that it was an established fact. 
that the parcel was lost in transit. It is clear from : the judgment 
of the court below that the plea now put forward was never raised” 
in that court and the appellants cannot be permitted to raise it here 
The appeal accordingly fails and we dismiss it with costs. __ ae 
- Appeal dismissed. 
*S. A. No. 1415 of 192 Í 
(1) [1923] 21 A. L. J, R,, 220. (2) [zoa] 21 A. L. J. R., 438. 
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BAI NAGUBAI MANGLORKAR (Plaintif ) 
: VEYSUS 
BAI MONGHIBAIT (SINCE DECEASED) AND OTHERS 
` (Defendants) .* 
Hindu law — Maintenance—Concubine— Continuously kept— When entitled to. 


Under Hindu Law the right to maintenance is limited to 
" avaruddha stri”, that is, a continuously kept concubine. 
Common residence is not, however, necessary to establish such a 
relation, 


Where a deceased Hindu took the plaintiff under his protection 
and she lived with him on terms of aftection for at least fiye 
years before his death, bore him a daughter, was faithful to him 
during his life and had been faithful to bis memory since his 
death, Aeld, she was an avaruddha stri within the meaning: of 
Hindu Law and was entitled to maintenance from the assets of 
the deceased in the hands of his heurs. 


r - 


Bombay. 
E. B. Ratkes, for the appellant. 


L. DeGruyther, K. C, Sir G. R. Lowndes, K. C. and J.M. 
Parikh, for the respondent. 


APPEAL from a decree of the High Court of Judicature at 


~ 
* 


The following judgment was delivered by 
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LORD DARLING.—This is an appeal tn forma pauperis by 


special leave from a decree of the High Court, dated the 1rth 
August, 1922, which reversed a decree of.that Court in its Original 
Jurisdiction, dated the 25th November, 1921. 


The question in the appeal is whether the appellant is entitled 


to maintenance from the estate of one Vasanji Madhavji Thakar, 
deceased. 


The appellant is a member of the Gurav caste of Hindus, and 
at the age of twelve years was given into the keeping of a Shethia, 
or rich Hindu, named Gopal Malji, and lived with him for twelve 
yeargeand bore him two children, and during that time made the 
acquaintance of the deceased, who was a friend of his and used to 
accompany lim occasionally:when he visited her. ; 

_ The deceased was a very wealthy Hindu of the Lohana caste, 
who was married but on bad terms with his wife (with whom he 
did not cohabit) and her two sons? whom by his will he afterwards 
practically disinherited. He was from Guzerath and lived in 
Bombay, and was therefore governed by the Mayukha. 

*P, C, A. No. 156 of 1g24 
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The appellant, when of the age of about twenty-six, had to leave 
- Gopal Mulji bécause of ill-treatment by, him. pe w > 


The deceased then took her under ‘hig~protection anid she lived ` 
with him on terms of affection on either side for at least five years | 
before his death, bore him a daughter, was faithful to him during 
his life, and has been faithful to his memory since his death. Such 
was the esteem of the deceased for the appellant that he would 
haye married her had not their difference of caste made it impossi- 


: ble, 


‘After his death she applied to his executors for maintenance ` 
and to his widow and issue to admit her claim thereto, and on their 
failure to comply with her request she instituted the présent suit, 
claiming maintenance as a Hindu concubine of the decèased in his 
sole keeping till his death. . The respondents put in written state- 


‘ments in which they alleged that the appellant was a-prostitute and 


was not- faithful to the deceased during his life and had not led a 
chaste life since his death, but they did not deny that, the facts 


- alleged by her, if proved, would entitle her to maintenance. 


The following are the issues raised—by counsel for the respond-. | 
ents—with the findings of each Court thereon :— 


(1) Whether the plaintiff (appellant) was in the sole peeping 
of the deceased before his death. 


Both Courts. Yes 


(2) Whether the deceased paid to the plaintiff a fixed monthly 
allowance of Rs. 400 per month prior to his death. 


ist Court. Payments made averaging Rs. 400 per month. 
and Court. Payments were made ; exact amount not material. 


.(3) - Whether the plaintiff has continued to be chaste after the 
death of the deceased. 


Both Courts. Yes. 


(4) Whether the plaintiff is entitled to any and what main- 
tenance 


1st Court. Yes; reference as to amount.» 
2nd Court. No. 


At the trial it was proved that the deceased for the: last five or 
six years of his life, if not for longer, had left his farhily houŝe in 
the occupation of his wife and her children and was residing almost, 
if not entirely, with. the appellant in a* house rented in Her name, 
that he had engaged a governess to teach her and her daughter, 
that he kept a motor car for his and her use, and that he took her up 
_ country with him and told his friends to call on him at the house 
' where she lived, tHat his sons visited him there, and that he was 
nursed there during his last uiness and only removed shortly before 


his death, . Š 
= 


t 
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The Trial Judge in his judgment defined the legal “position to 
be that, where a Hindu woman has been kept by a Hindu till‘his 


“death as his permanent. concubines—as he fourid was the fact in 


regard -to` -the appellant —his estate is liable for her maintenance 
in the hands of those who take it, even though the connection with 
her was an adulterous one, ¢but that her right to maintenance is 
conditional upon’ her chastity. 


He stated that the appellant gave her evidence in a very straight- 
forward manner and that he believed her, that he thought all the 
evidence given on her behalf truthful, and he disbelieved the evidence 
on the other side. 


He held: that it was established that Vasanji did not care for 
his family, nor they for him, and .that he looked to the appellant 
as the person who was a member of his family and looked to her 
for nursing. He passed a decree in appellant’s favour for main- 
tenance and directed a reference to ascertain its amount. 

The respondents 3, 4 and 5 appealed, but did not in their 
grounds of appeal suggest that, if the Trial Judge’s findings of fact 
were correct, the appellant was not entitled to maintenance. 

„At the hearing of the appeal the Appellate Court adopted a new 
contention put forward on behalf of the respondents 3—5 by a counsel 
who had not appeared for them at the trial. That contention was 


‘that the Hindu concubine of a Hindu, though faithful to him till 


his death, was not entitled to maintenance from his estate unless she 
was avaruddha. The Appellate Court held that this term is in law 
applicable only toa woman openly kept by a Hindu in his own 
family and as a member of his family. They found on the evidence 
that the plaintiff was in the exclusive keeping of the deccased 
during the last four or five years immediately before his death in 
the sense that she consorted with him alone during that time, but 
that the deceased did not make the plaintiff's house his residence, 
that the connection between the deceased and-the plaintiff was not 
perfectly open and recognised, and was nothing more than that 
which a man might have with a woman who was his kept mistress 
living’ outside his house and unknown to his family. They also 
found that the plaintiff was not openly kept by the deceased “ in 
his own family -and asa member’ of the family,” that she was not 
his “dependent” and was not known as such to all concerned ; and 
that she had not accepted practically the obligation’ of a family life, 
but was merely a kept mistress of the deceased. The learned 
Judges stated..that the question whether a mistress of a Hindu in 
the position ofthe plaintiff was entitled to mamtenance had not been 
previously decided by the High Court. They hekt that only a 
woman who was in the position of an avarnddha stri to the deceased 
was éntitled toany maintenance against his éstate’in the hands of 
his heirs, that the expression avaruddha stri meant at the present 
tiig d woman who" operily-lived_as a wife, though not legally 
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married; and as a member of the family inithe house of the man, and 


was recognised by all concerned as,his Permanent concubine. -- - 


Having come to this conclusion, they -sctutinised the evidence 
(which was given when no such questions had been raised)’ to find 
out whether the appellant had been so kept. As to the effect of 
this evidence Shah, A. C. J. differed ih certain points from the Trial 
Judge; but Crump, J. accepted his findings, yet found that even 
on them the appellant was not entitled to maintenance The High 
Court on appeal accordingly dismissed her suit. f 


From their decree, dated the 11th August, 1922, the appellant, 
after obtaining a certificate under Sections 109 and 110 of the Civil 
Procedure Code, obtained on the zgth November, 1922, special 
leave to appeal fn forma pauperis, and she submits that her appeal 
should be allowed and the decree of the Trial Judge restored. 


The question now to be decided upon this evidence is whether 
the appellant is entitled to maintenance out of the estate of the 
deceased, and this, as appears from the judgments delivered in the 
Court of Appeal, depends upon whether, upon the facts proved, she 
was ina strict sense, according to the Hindu law, as_ prevailing 
in Bombay, the “ permanent concubine” of deceased. This word 
concubine has long had a definite meaning, whether expressed in the 
language of India or of Europe. The persons denoted by it had, and 
have still where it remains applicable, a recognised status below that 
of wife and above that of harlot In the Glossary of Ducange, under 
the title Concubina, we read that Peller honestior est quam Amica, 
ni quae accidat proprius ad uxoris naturam, and this, it would 
seem, is because uror nomen est diguitatis non volupiatts. Almost a 
wife, according to ancient authorities, the distinction of the concubine 
from harlots was due to a modified chastity, in that she was affected 
to one man only, although in an irregular union merely. So Bracton 
is quoted by Ducange as writing, Kadem etiam concubina legtitma 
dicitur ad discrimen efus quae quaestum facit.  Harlots solicited to 
immorality ; concubines were reserved by one man, 


The law, which must decide this case, originated in the sayings 
of almost immemorial sages, but has long been condensed into such 
treatises as the Mizakshara and the Mayuka. The relevant pas- 
sages from the Mitakskara are, in the judgment of the Court of 
Appeal, thus quoted from Stokes’ Hindu Law :— 


" Heirless property goes to the king, deducting, however, a 
_ subsistence for the females as well as the funeral charges 
~ the expression ‘ deducting, however, a subsistence for the females 
as well as the funeral charges’ is explained as excluding or 
setting apart a sufficiency for the food and 1aiment of the women, 
~ and as much as may be requisite for the funeral repasts and 
other obsequies ¢n honow of the late owner, the residue goes to 
the king. . . .”’ 


‘ This relates to women kept in concubinage; for the’ term 
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employed is ‘females’ (yoshid). The text of ‘Narada’ _ likewise 
relates to concubines; since the word there used is ‘woman ’ 
(stri). . . . But a king who is attentive to the obligations of 
duty should give a maintenance to the women of such persons.” 
The words used for women kept in concubinage” and con- 
cubines ” in the original are ‘avaruddha stri.” "Vijnaneswara ” 
there clearly explains the meaning of the word “stri” in 
'Narada’s ” text, and the word *yoshid” used in Katyayana’s 
text as including “avaruddha stri.” The text of “ Narada” 
in para. 7 of the same section of the ‘“Mitakshara’’ runs as 
e follows :—' Thus Narada has stated the succession of brothers, 
though a wife be living; and has directed the assignment of 
a maintenance only to widows. Among brothers, if any one die 
without issue, or enter a religious order, let the rest of 
the brethren divide his wealth, except the wife’s separate pro- 
perty. Let them allow a maintenance to his women for life, 
provided these preserve unsullied the bed of their lord.” 

“The women or female slaves, being unequal (in number, to 
the shares), must not be divided by the value, but should be 
employed in labour (for the co-heirs) alternately- But women 
(adulteresses or other) kept in concubinage by the father must 
not be shared by the sons, though equal in number; for the text 
of Gautama forbids ıt.” 

The Appeal Court decided, and their Lordships agree with 
them, that the right to maintenance, such as is here. claimed, is 
limited to those women who amongst Hindus are properly called 
avaruddha;a word ordinarily and accurately rendered by “ con- 
cubine ” in English. Avaruddha has been defined by various 
writers, and the Appeal Court approved of this definition, taken 
from page 406 of Gharpure’s Translation of the Vyavahara Adhyaya 
of the Mitakshara, “ Avaruddha.slvt means women who are the 
protected slaves of another,” and Shah, A. C. J. quotes with approval 
these words from the commentary on the word avaruddha. “These 
very women are prohibited by the master from intercourse with 
other men,.with an injunction to stay at home, with the object of 
avoiding any lapse of service. These are known as avaruddha or 
protected slaves.” 

As Shah, A. C. J. points out in his judgment, the Mayuka is 
on this point in agreement with the Mitakshara; and he quotes from 
Mandlik’s Hindu Law, p. 70, this passage :— 

“ Striyah are female slaves. When uneven in number, they 
are to be made to work by turns as may be found workable; when 
even in number, they are to be divided. The kept mistresses of 
the father, however, though even in number, should not be 
divided, as directed by the following text of Gautama:—’ There 
is no division of women appointed by the father for enjoyment.’ ” 

These latter words are evidently a recogyition of the manifest 
impropriety of allotting to sons the concubines of their father-— 

women who might very well be mothers of the half brothers of these 
am” 
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1926 In the judgment of the Appeal Court it,is essential that to be 
ee avaruddha stri, or concubine, entitled to“ maintenance, the woman 
NacuBar Must be, in the words of Shah, A. C.J, “a continuously kept 
MANGLOR- concubine, a woman in open residence and avowed connection with 


a the man.” That originally such woren were slaves, and neces- 





BAI sarily resident in the house as members of the family, is certain. 
“MoncuIBAI But slavery no longer exists in India, so it is now contended that 
Lord the avaruddha sirt, though free women, must yet be subject to such 


Darling. restraint as is involved in living as a member of the family ; which 
in this case would mean living in the same house with the wife 
and children of the deceased man. Itis unnecessary to hold here 
that avaruddha does now, as Mr. Raikes suggested, mean no more 
than kept and reserved for the sexual enjoyment of one man, to 
whom the mistress remains faithful; for all the facts of this case, 
even as accepted by the Court of Appeal, go far beyond any such 
mere reseryation. In the Court of Appeal, Shah,\A. C. J. used 
these words :— 


‘Taking a broad view of the case, I am satisfied that plaintiff 
was in the exclusive keeping of the deceased Vasanji during the 
last four or five years prior to his death, in the sense that she 
consorted with him alone during that time. But that connection 
is not, in my opinion, sufficient to bring the case within the 
scope of the rule which entitles a continuously kept concubine 
to maintenance. I may mention that the English expression 
‘continuously kept concubine’ is the nearest approach to the 
meaning of ‘avaruddha stri? It connotes an open residence 

` and avowed -connection with the man, both of which I think can 
be fairly said to be absent in the present case. I do not 
- desire to lay down any hard and fast rule as to what mode of 
life and -çharacter of the connection between the kept woman 
and her.paramour would be sufficient to constitute her an 
‘avaruddha stri’; that must depend upon the facts and circum- 
stances of eachcase and must be decided as a question of fact 
on the evidence.” 


~ Crump, J.’s judgment is to the like effect. Both Judges lay 
much stress on the fact that the appellant was not kept in the house 
of the deceased’s family, but in a separate house ; as was the fact. 
Kanga, J., the Trial Judge, however, thus deals with that 
matter and the events of deceased’s last illness :— i 
“The natural inference from this is that the deceased did not 
care for the members of his family, and the members of his 
family did not care for him, and the deceased looked -to the 
plaintiff as the person who was a member of his family, and 
looked to her for nursing him.” _ 
Their Lordships agree with the*Trial Judge in this view of the 
matter. And so the*real question would appear to be whether 
to be of the family the concubine, otherwise entitled to maintenance, 


“eae, 
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must reside in the same house withthe deceased, together with his CIVIL 
wife and the regular members of his family. Their Lordships are’ —_ga6 
of opinion that such common residence is now unnecessary, what- . —— 


`- # eyer may have been the case when the concubine was a slave of the y aa ji 
household. The emancipation may have been gradual, as several MANGLOR- 
decided cases would indicate, but the case of Mingareddt v. KAR 
Lakshmawa (*), a case in the Appellate Court, and decided in 1901, Bal 


‘appears sufficient to establish the present position. As the head MONGHIBAL ° 
note expresses it :— S 





Lord 
Under Hindu law a concubine gets no right of maintenance Darling. 


against her paramour unless, having been kept continuously till 
his death, it can be said that the connection had become 
permanent.’ ` 
The facts of that case, so far as they are relevant to this one, 
were that one Govindraddı had a wife Vankawa, who, owing to 
ill-health, left him about the year 1877 and went to reside with 
her parents. Govindraddi then took Lakshmawa to his house 
and she lived with him as his mistress. In 1890, Vankawa, 
having regained her health, rejoined her husband ; but Govindraddi 
continued to visit his mistress Lakshmawa till his death in 1897. 
The Court decreed maintenance to Lakshmawa, the concubine. In 
this case the man and the woman were Hindus and the paramour 
was governed by the law of the Mayuka, and in their Lordships’ 
opinion the decision above mentioned is sufficient authority for hold- 
ing that, providing the concubinage be permanent, until the death of 
the pararnour, and sexual fidelity to him be preserved, the right to 
maintenance is established ; although the concubine be not kept in 
the family house of the deceased. This incident of residence in 
the family house was not the essential reason for the right to have 
maintenance from the goods of the deceased paramour, but rather a 
means of ensuring the qualified chastity of the mistress. 


As the claim of the appellant here had been before the Trial 
Judge resisted mainly on the ground that she had not remained 
chaste and faithful to the deceased, and not definitely on the ground 
that she was never in the position of avaruddha siri (permanent 
concubine) towards him, their Lordships are of opinion that the 
view most favourable to her should be taken in considering 
the evidence going to prove her exact position or status resulting 
from her connection with the deceased. For—had she been duly 
warned—the appellant might well have brought more evidence 
to fortify that contention and going to prove her precise situation. 
To their Lordships, however, it appears that the facts proved or 
admitted are certainly strong enough to bring this case within the 
rule entitling the appellant to maintenance out of the property of 
the deceased, since the findings in her favour go beyond those held 
sufficient, in the case of Mingareddi v. Lakshmawa, by the Court 

; . AN (1) IL L. R., 26 Bom., 163. 


p 
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CIVIL of Appeal in Bombay—a decision whose authority has not been 
questioned. , '- He os 

ae Their Lordships will humbly advise His Majesty that the decree”) 
Nacusar Of the High Court, dated the 12th August, 1922, should be set aside 
MANGLOR- except as to the costs of Bai Monghibai, Charandas Vasonji Thak- 

Zola kar Ranchhoddas Vasonji Thakkar fminors) and Pragji Dayal 
pat - Hariani (the order as to which is to stand), and that the decree of 
MONGHIBAI the High Court in its Original Civil Jurisdiction, dated the 25th ` 

Lord November, 1921, should be restored. The appellant must have her 

Daring. costs of the appeal to the High Court, and such costs of this appeal 
as she may be entitled to as an appellant fn forma pauperis, and 
the respondents Nos. 1, 4, 5 and 6 will also have their costs of this 
appeal, all such costs to be paid out of the estate. — 


Lattey and Flast.—Solicitors for the appellant. _ 
T. L. Wilson and Co,—Solicitors for the respondents. 
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CIVIL PANCHAM AND OTHERS (Plaintiffs) 

1926 VEISHS 
Map i7 ANSAR HUSAIN AND OTHERS (Defendants) * , 
LORD Limiiation Act, Art, 132— Suit on mortgage—Allegation in plaini as to 


BLANES- accrual of cause of action— Plaintiff bound by—Crotl Procedure Code, 
BURGH, Or, 7, Rule 6. 


oo The plaintiff sued to enforce a mortgage of immovable pro 
SIR Jonn = perty executed to secure an advance of Rs. 3,000 repayable in 
EDGE. twelve years with interest at the iate of 10% per annum capi- 


talized in case of non-payment. The morlgagors were bound to 

pay Rs. 500 in every yeal on account of principal and interest, 

The mortgage-deed further provided that on any default in pay- 

ment of Rs. soo per annum as agreed, the mortgagee would have 

power, without -waiting for the expiry of the stipulated period of 

r2 years, to institute a suit to réalise the entire piincipal together 

with interest and costs. No payment whatever was, however, 

made by the mortgagor since the date of the moitgage, the 21st of 

February, 1893. The suit was instituted on the azst February, 

1917. Inthe plaint as originally filed the cause of action for 

wae the suit was stated to have accrued on the 21st February, 1905, 
that is, on the expiry of the period of 12 years. Objection 
having been- taken that the suit was beyond time, the plaintiffs 
amended their plaint and it was stated that the cause of action 
had accrued on the 21st February, 1894, and other subsequent 
dates, when the interest was paid. The defendants pleadcd limi- 
tation. Held, that on a finding that no interesi had ever been 
paid, the suit was, having regard to the allegations as to the 
accrual of the cauge of action in: the amended plaint, clearly 
' barred by time. Qwaere whether the Full Bench decisions in 

* P, C. A. No, 84 of 1924 


een 


vee 
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Gaya Din v. Jhumman Lal, 37 All., 400 and Skid Dayal v. 
Meharban, 45 All., 27, were rightly decided. 


a “APPEAL from male ein of the High Court of Judicature at 


~ Allahabad. k 
A. M. Majid and F. P. Laws, for the appellants, 
The other side was not represented., 
The following judgment was delivered by 


LORD BLANESBURGH.——This is a suit to enforce, by the gale of 
property taken as security, payment of the sum said to be due upon 
a mortgage. The only question which now remains for decision is 
whether the appellants’ right to maintain the suit is barred by 
limitation. The Subordinate Judge of Allahabad, on grounds to 
which their Lordships will return, by his judgment of the 31st May, 
1918, held that the right was barred : the High Court at Allahabad 
in its judgment on appeal on the 12th April, 1921, reached the 
same conclusion, but on other grounds. The plaintiffs, the mort- 
pagees, appeal. 
_ The defendants, successors of the original mortgagors, were 
not represented by counsel before their Lordships. ` 


Although the issue now is one of limitation only, a short state- 
ment of the position as a whole will not be out of place. 


The mortgagedeed in suit is dated the 21st February, 1893. 
It purports to have been granted by one Saiyid Zawar Husain 
and his mother, Musammat Sadar-un-nisa Bibi. She was a par- 


danashin lady. ‘The deed is not executed by her, but by her son: 


on her behalf. Both are long since dead. The son died in 1gi1, 
the mother in 1914. Asa result all the facts in relation to the 
original’ transaction will probably now never be ascertained with 
accuracy. For this the appellants must be held responsible. Pro- 
ceedings in relation to the mortgage were delayed by them until 
long after the death of the principal actors in the transaction. Nor 
has any explanation of their prolonged inaction been offered. 


The mortgage bond is expressed to be for Rs, 4,000. The loan 
carries interest ata rate equivalent to 10 per cent. per annum. 
The time fixed for re-payment is 12 years, but the mortgagors 
covenant to make an annual payment of Rs. 500 on account of 
principal and interest, While the bond further provides that unpaid 
interest shall be treated as principal and shall carry interest at the 
same rate. The property mortgaged is of two classes, pure Zemin- 
dari in certain mauzas in the Allahabad District now in possession 
of the respondents, and 13 items of property held in mortgage 
from other persons and sub-mortgaged by the mortgage in suit. 


In the long interval these secured debts sq sub-mortgaged have 
disappeared. The only property now effectively included in the 
appellants’ mortgage is the immovable estate above referred to, 
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Their suit was instituted on the 21st February, 1917, 24 years 
after the execution of the bond. A day later, and it would on any 
view have been hopelessly out of time. Whether it was then main- 
tainable is the question at issue. The sum claimed for principal ~ 
and interest as at the date of the plaint was no less than Rs. 34,000, 
an amount far in excess of the value of the mortgaged property. 


There were in the suit other issues than that of limitation. 
Although these no longer survive, their nature and the difficulty, 
perhaps the impossibility, of solving them satisfactorily so long 
after the event and with the two mortgagors dead, emphasises the 
embarrassment caused by the inexplicable delay of the mortgagees 
in putting their claims to the test. Shortly stated, they were 
these. 


First, as has already been said, the mortgage is not executed 
by the lady, and the son, so the defendants alleged, had no authority 
to execute it on her behalf: the lady was literate and did not need 
to have deeds executed for her. It may be doubted whether the 
certain truth, on this issue, will ever be known. The Trial 
Judge, however, in the result, repelled the plea of the defendants, 
and there that matter rests, A. second defence to the suit was 
that no consideration for the mortgage had been received by the 
mortgagors. This defence was, in part, successful. The Trial 
Judge, after prolonged inquiry, held that Rs. 3,000 and no more 
had been advanced by the mortgagees. To this view the High 
Court adhered, and that finding was not before their Lordships 


„further questioned by the appellants- On the other hand, the 
-plaintiffs alleged that the mortgagees had received from time to time 


instalments on account from the mortgagors. This allegation of 
theirs has been rejected, and is no longer persisted in. This parti- 
cular matter, however, js referred to now, only as an introduction to 
the next statement. It will be more conveniently dealt with in a 
later portion of this judgment. So far, the result upon which their 
Lordships must act is that there is a mortgage of immovable proper- 
ty duly executed by the predecessors-in-title of the defendants to secure 
an advance of Rs. 3,000, repayable in 12 years with interest at the 
rate of 10 per cent per annum capitalized in case of non-payment. 
Thereunder the mortgagors are taken bound to pay Rs. 500 in every 
year on account of principal and interest, but no payment whatever 
on any account has been made since the date of the mortgage, the 
2ist February, 1893. Is a suit to enforce such a security commenc- 
ed on the 21st ‘February, 1917, barred by statute ? That is the 
question. 

If there were no more to be said it is on all hands agreed~that 
great as is the delay the answer myst be in the negative. The suit 
is one to enforce payment of money charged upon immovable 
property to which section 132 of the Limitation Act applies. The 
period of limitation fixed by that section is 12 years from the date 


VOL. XXIV] PRIVY COUNCIL 739 


when the money sued for became due. The date By thé deed fixed CIVIL 
for payment of principal and capitalized interest was the 21st February, 1926 
_ 1905, and the plaint in‘the suit is filed within 12 years of that date, — 
‘~ viz., the 21st February, 1917. sel T 
But the mortgage bond contains a further clause to which no ANSAR 
reference has so far been made - The clause is as follows :— MUDAT 





‘‘Morcover, be it known that if the hypothecated property is I 


advertised for sale or formed out in execution of the decree of any 
other decree-holder, or on account of the arrears of the Govern- 
ment 1evenue, or 1f any one else acquires any right to the hypo- 
thecated property, orif there is any breach of faith, orany default 
in payment of rupees five hundred per annum, as aforesaid, on 
the part of us, the executants, o1 if there appears to the aforesaid 
creditor, any weak or strong apprehension of the loss of the princi- 
pal or of the hypothecated property, then in all or any particular 
circumstances, the aforesaid creditor has power, without waiting for 
the expiry of the stipulated period, and by cancelment of the stipu- 
lations embodied in this document, to institute a suit in Court, 
to obtain a decree, and to realize the entire principal together 
with interest and costs, from our person and from our hypotheca- 
ted property specified at the foot.” 


This was the clause by reference to which the High Court, 
taking cognisance only of the fact that the mortgagors had made 
default in payment to the mortgagees on the 17th February, 1894, 
of the stipulated sum of Rs. 500, decided the issue of limitation in 
favour of the respondents. Applying certain previous decisions . 
of that Court, and in particular a Full. Bench decision in Gaja Din vs 
y. Jhumman Lal (*), the High Court held’ that under a clause in ~ 
the above form a single default on the part of the mortgagors, with- 
out any act of election, cancellation or other form of response ór 
acceptance on the part of the mortgagees, and even, it would appear, 
against their desire, operates, co tustanti, to make the money secured 
by the mortgage “become due,” so that all right of action in respect: 
of the security is finally barred 12 years later, that is, in the present. 
case, on the 21st February, 1906. Al this the High Court held, 
notwithstanding that the mortgage is for a term certain, a provision 
which may be as much for the benefit of the mortgagees as of the 
mortgagors, and notwithstanding that the proviso is exclusively for 
the benefit of the mortgagees. The decision also apparently proceeds 
upon the view that the words of the English Limitation Act and the 
English decisions thereon apply without question to the words of 
section 132 of the Indian Act—a conclusion which, as it seems to 
their Lordships, may involve, and, on the critical point when applied 
to such a proviso as the present, a large assumption. 

Their Lordships are fully alivé to the seriousness of the view so 
taken by the High Court, emphasised and perhaps extended as it has 

(1) I. L. R, 47 All, 400. 
P 
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CIVIL been by a later Full Bench decision to the same effect. See SAzd 
toat Dayal v. Mcharban (1). Moreover, upon the correctness of it there 
— has been in different High Courts of India a sharp conflict of judicial 
PANCHAM opinion. Itis accordingly manifestly desirable that, so soon as may be, 
ree AR this Board should finally pronounce not only upon the question whether 
Husain the principle of the two decisions in 3%. All. and 45 All. is correct, but 
Lord ‘ also upon the further question whether, even if it is, these decisions 
Blanesurgh have any application toa proviso framed.as is that now in suit. 
Their Lordships would be reluctant, however, to pronounce on either 
question in the absence of full argument, and it is accordingly a satis- 
faction to-them fo find that the present case, in which they have had 
no assistance from the respondents, can, as ‘they think, ‘regardless of 
the general. question, be decided on its own special circumstances 

which, apparently, the High .Court was not concerned to-note. 


The position is this. Whatever else in relation to such provisos 
as the present may be open to debate,:one thing is clear, viz., that 
such a default on the-part of the mortgagors as was here relied on by 
the High Court gave to the mortgagees a right by appropriate action 
to make the mortgage moneys immediately due, and the special 
circumstance in this suit is, that. from the date of their amended 

j plaint in it, the appellants’ case necessarily imported that the mort- 
” gagees had—if it was: necessary for them so to do—brought about 
that-state of things, and that the appellants’ right to a decree was to be 
judged of on that basis. A short reference to the plaint and amended 
piane, wil-miake this clear. 


+ by In fulfilment of the obligation in i that behalf imposed on plaintiffs 
: as Rhea JT. I te of Be Code; para. “7 of the plaint alleged as 
ollows—* -~ i 


” The, cause “of action, for this suit accrued on ihe 21st brna 

IQ0% ~, zwithin the’ local limits of the jurisdiction of this Court , 
:The case is cognisablé by this Court.” 

‘The’ plaint presented ‘in this fort’ on the 21st’ F ebruary, 1917 

was, in pursuance of Order 7, r. 11 (d) of the Còde, on the 23rd 
“F ebruary, 1917, rejected with this note :— 


“Under the terms of the mortgage-deed, the cause- of action 
for this suit accrued to the plaintiffs on the 21st F ebruary, 1894 
“when the first instalment was not paid. The suit is beyond 
time with reference to the said date. The plaintifs havė _ not 
shown in the plaint why the suit is not time-barred. ` 

The reference there, of course, is to Order 7, r. 6 of the Code. 

In consequence of this deliverance the plaintiffs under order 

amended paragraph 7 of their plaint, and it was on that ene 
as so amended that they went to trial. 


one amended paragraph runs as follows — 


“The cause óf action [or this suit accrued on the 21st- mn 
£804,.. «a within the local jurisdiction of this Court, as also on 
(1) I L. R., 4g All, 27. 
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‘The Law of Transfer in British India. 











E have pleasure in announcing the early publication of Gour’s Law of Transfer 
in British India. The new edition has been completely revised by the 
Author; all matter rendered obsolete by later enactments and cases 
being deleted and the commentaries brought down to the latest date of publication. 


The outstanding features of Gour’s Transfer are now well known and appreciated to 
need lengthy mention. 


We may, however, add that :— å 


l. Itis the most authoritative work on the Law of Transfer. 

2, Itis by far and away the most exhaustive work on the subject. 

8. Itis the text book for the judges as well as the | ractitioner. 

4, There is no point coversd or uncovered by authority Aih it omits to mention, 

discuss and set out in clearest details . 

5. It has been quoted in numerous cases but never yet dissented from in any 

known report. 

6. Itsviews have influenced the islature, and its criticiams on several knotty 

pointa have received the approval of the highest tribunal. 

7. It1s the only work which is both analytical and critical of the existing law 

8. As such itis not merely a commentary buta mine of thought-compelling in- 
formation which no research can place at the disposal of the practical lawyer. 

9. The work has gone through four editions in rapid succession. Its last edition 
was exhausted within a short time of its publication. 

10. The present edition is rather a new work than a new edition. 

11. Each volume is made as far as possible self-contained with its own Index and 
Table of cases. 

12. The text of all relevant Acts printed ther will assist those who desire to refer 
to the textual sequence uninterrupted by the commentary 

13. The work contains references to no less that 8000 cases, both English and 
Indian. Eliminating about 1000 cases now obsolete to which references have 
been made in the foot notes, over 2500 new cases have been dealt with. 

14, References to all cases printed in the Reports both authorised and unauthorised, 
make the collection of cases unique and incomparably complete to practi- 
tioners in all courts. 

16. Intending purchasers desiring to avail themselves of the pre-publication rates 
should lose no time in booking their order for a set hich will be supplied 
to them as soon as ready. 

16. On the completion of the work the price will be raised to Rs, 45/- por set. 


ORDER FORM. 


Please send me per V, P, P. as soon as ready a set of Sir H, S. GOUR'S 
TRANSFER IN BRITISH INDIA. Three Vols. at the pre-publication price 
on the following terms: (1) Cash Price Rs, 40'- per set, 

(2) Instalment price Rs. 44/- per set. Payable Rs, 5/~ per month until 
the whole amount ts paid. Receipt to be sent per V.P. P, each month. Volumes 
to remain the property of the publishers until completely paid for, Packing and 
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other different dates, namely, the 15th of December, 1899, the 
oth of January, rgor, the rsth of February, 1902, the rsth of 
January, 1903, the 16th of January, 1904, and the roth of April, 
1906, when the interest was paid. The case is cognisable by 
this Court. j 


In their Lordships’ judgment the meaning of this amended 
allegation ig not to be mistaken. First of all the plaintiffs there- 
under definitely abandon the contention on which their whole appeal 
now rests, viz., that their cause of action did not accrue until the 
21st February, 1905. Secondly, the plaintiffs’ assertion that the 
cause of action accrued to-them on the 21st February, 1894, an 
allegation be it remembered which is not traversed in any written 
statement, involves the assertion that all conditions on their part 
were fulfilled if any had to be fulfilled, and that all things were 


a, 


aa 


. done if any had to be done tc bring about that result as well as an- 


assertion that the result was attained. Further, the allegation now 
is that the suit, which would otherwise have been out of time, is 
exempted from limitation only by the payments of interest specified, 
That henceforth was the plaintiffs’ only Case, and it would have 
succeeded if these payments had been proved. But the plaintiffs’ 
attempt to prove them, as has been stated, entirely failed, and no 
suggestion that any such payment had been ‘made or received was 
even presented to the Board by the appellants’ counsel. Having 
made a finding of fact in the same sense, the Trial Judge, by his 
judgment of the 31st May, 1918, ‘dismissed the suit with costs. 
That’ was, their: Lordships think, his proper course. No other 
isstie Was or is, on the pleadings, open to the plaintiffs, and their 
conduct’ in this“ matter is. not such as to entitle them to claim any 
more than strict treatment. . On their own chosen issue they fought: 
to that issue, they directed evidence which was not believed} on it, 
therefore, they failed. And by that failure they must abide. Their 
‘appeal to the High Court should have. heen dismissed, as their 


Lordships think, on the same ground. The contention which that, 


Court combated by its deliverance already referred to -was not on 
their pleadings open to the appellants, who for the same reason, 
cannot on their appeal to this Board be heard to say, as they must 
say, if the appeal is to succeed, that their cause of action did not 
accrue to them until the 21st February, 1905, an allegation which 
originally made, was, as’ has been seen, deliberately abandoned in 
their amended plaint. 


Their Lordships accordingly, without pronouncing in. any 
way upon matters which must one day call for most serious con- 
sideration at the hands of the Board, think that this appeal should 
be dismissed on the short ground that the appellants are committed 
to the position that their cause of action accrued to them on the 
2ist February, 1894, aud that their suit, “in the absence of any 
payment or acknowledgment by the mortgagors, was barred long 
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before the date on which it was instituted, in point of fact it was 
barred on the 21st February, 1906. 


On that ground their Lordships will humbly advise His Majesty 


.. that this appeal should be dismiss ed. 


Appeal dismissed. 
A. De Freece and Co.—Solicitors for the appellants. 
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RAM KALI (Defendant) 
VEVSUS 
GOPAL DEI (Plaintif) W 

Hindu Law— Mitakshara— Stridhan—Succession— Daughter's possession by 
inheritance as limited estate—Daughter’s daughter preferential heir 
—Daughter’s unmarried and married daughter— Preference, inap pit 

cability of the principle of. 
What has onge descended as stridhan does not so descend 


é again. 


Daughter’s daughter succeeds to the stridhan of the grand- 
mother in preference to her son's son. 


Unmarried daughters should be given preference c ovei married 


daughters~in the order of succession to stridhan property but ° 


no such preference is to be given to a daughter’s unmarried 
daughter over a daughter’s married daughter. There is a legal 
obligation on the part of a lady to provide for the marriage and 
maintenance of her unmarried daughter who-remains in the family 
till her marriage. On the other hand, daughter’s daughters 
do not .properly belong to the family of the grand-mother and 
the duty of providing for their marriage is cast upon the fathers 
of suck g#and-daughters. Sco Shankar Lal v. Debi Sahai, 1. L. 
R., 25 AL, 468, Aco Partahb Bahadur Singh v. The Allahabad 
Bank, I. L. R., 25 All., 476; Jagdish Bahadur Singh v. Sheo 
Partab Singh, I. L. R., 23 All., 369, Subramanian Chetty v. 
Arunachelam Chetty, I. l.. D 28 Mad., 1 and Sham Behari 
Lal v. Ram Kali, 21 À. L. J. R., 656, referred fo. 


FIRST APPEAL from a decree of BABU RAM CHANDRA Sax. 
SENA, Subordinate Judge of Shahjahanpur. 


Uma Shankar Bajpai, for the appellant. 
B. L. Dave, tor the respondent. 
The following judgments were delivered :— 


SULAIMAN, J.—This isa defentlant’s appeal arising out of a 
suit for possession of a half share in certain properties. The par- 
* FL A, No. 48 of 1923 
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ties are own sisters and are the daughters of Musammat Rampiyari 
and the grand-daughters of Musammat Sahodra. In the plaint it was 
stated that Musammat Sahodra was the absolute owner of the entire 
estate and after death her daughter Rampiyari came in possession 
of itas a life-tenant by right of inheritance, and that Musammat 
Rampiyari died on the 12th’ of December, 1917, leaving daughters, 
the plaintiff and the defendant. These facts were admitted in the 
written statement. The plaintiff claimed a half share on the ground 
that she was entitled to the estate equally with the defendant. The 
main pleas raised on behalf of the defendant were a denial of the 
plaintiff’s right and a further plea that the defendant, being un- 
married at the time of Musammat Rampiyari’s death, had preference 
as against the plaintiff who was married. The plaintiff's claim has 
been decreed for a half share. 

In this case it is an admitted fact that the entire estate was the 
absolute property of Musammat Sahodra and’ was her stridhan and 
that she had an absolute power of disposal over it It is also an 
admitted fact that on the death of Musammat Sahodra this property 
devolved on her daughter Musammat Rampiyari not as stridhan 
(that is with absolute powers of disposal) but asa limited estate 
only. It therefore follows as a matter of course that on the death 
of Musammat Rampiyari this property did not devolve on the heirs 
of Musammat Rampiyari but on the heirs of Musammat Sahodra. 
This position is conceded by the learned Advocate for the appellant. 
Indeed, in view of the pronouncement of their Lordships of the 
Privy Council in the case of S%eo Shankar Lal y. Debi ‘Sahat (*) 
and the case of Sheo Partab Bahadur Singh v. The Allahabad 
Bank (*), it cannot be doubted tor a moment that the estate inherit- 
ed by Musammat Rampiyari was a limited estate only. 


The learned Advocate for the appellant, however, has urged two 
points before us: (1) that the heirs of Musammat Sahodra would 
be her son’s sons, Lachhmi Narayan and Sham Behari, and that the 
defendant is entitled to plead jus zertíii, and (2) that in any 
case the defendant being unmarried at the time when Rampiyar: 
died, she had preference over the plaintiff. 


With regard to the first contention it may be pointed out that 
on a previous occasion ILachhmi Narayan and Sham Behari instituted 
a suit against the defendant Ram Kali for possession of the estate as 
the heirs of Musammat Sahodra, Their suit was dismissed by the 
first court as well as by the High Court on the ground that they 
were not the heirs. The judgment of the High Court is reported 
in 21 A. L. J. R, 656. As the present plaintiff, Gopal Dei, was 
no. party to that litigation, the judgment cannot operate as res 
fudtcata. But the plea that Lachhmi Narayan and Sham Behari are 
the heirs doeg not come with good grace from Ram Kali who success- 


$3 I. L. R., 25 All., 468. 
2) I L.R,, 25 All,, 476, 
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fully resisted their claim on the previous occasion. That judgment, 
however, is of value asa ruling against the appellant, because it 
clearly held that on the death of Musammat Sahodra the heirs were 
not Lachhmi Narayan and Sham Behari, but her descendants in the 
female line. : 

The learned Judges in that case strongly relied on the comments 
of their Lordships of the Privy Council in the case of Sheo Partab 
lasted Singh v. The Allahabad Bank C) 


“that in the previous case of Jagdish Bahadur Singh w. Sheo 


Partab Singh (*), it was not disputed that the succession must be 
to the heirs of her (Janki’s) father, presumably as the stridhan 
heirs of her mother in the absence of the lineal heirs oF the 
latter ’’, 
There is no obscurity in this passage. Janki had got the property 
from her mother, Kabilas -Kunwar, whose husband was Mahipal. 
Their Lordships clearly meant to say that in that case it was not 
disputed that the succession must be to the heirs of. Kabilas 
Kunwar’s husband, Mahipal, presumably as. the stridhan heirs of 
Kabilas Kunwar in the absence of lineal heirs of Kabilas Kunwar. 
This undoubtedly meant that inasmuch as Kabilas Kunwar had no 
lineal descendants who could be heirs to her stridhan, the heirs of 
her husband became her own heirs. That passage does not, as 


contended on-behalf of the appellant, indicate that all lineal heirs, 


even though they are not stridhan heirs, are given preference to 
stridhan heirs. In that case, however, the question of succession 
did not actually arise as the only point was whether Janki Kunwar 
had power to alienate the property absolutely or for her life-time. 


The case of Sheo Shankar Lal y. Debi Sahat (*) does, however, 
create some difficulty. In that case the property was stridhan in 
the hands of Musammat Jadunath. On her death it devolved on 
her daughter Musammat Jagarnath. When Musammat Jagarnath 
died she left two sons (who were the plaintiffs in the suit) and a 
daughter. The defendants pleaded that inasmuch as a sister of the 
plaintiffs was in existence, she was the heir to their mother’s pro- 
perty and excluded them. The plaintiffs admitted that their sister 
wag in existence, but replied that her existence did not prejudice 
their claims. On this admission, only one issue of law was framed, 
“whether the plaintiffs are entitled to maintain the present suit 
while the daughter of Musammat Jagarnath Kunwari exists?” The 
trial court decreed the suit but the High Court dismissed it. The 
respondent was not represented before their Lordships of the Privy 
Council. After an éxhaustive review of the authorities their Lord- 
ships came to the conclusion that under the Benares school, property 
which a woman has taken by inhéritance from a female is not her 


(1) I. L. R., 2g All., 476 at 480. 
x n I. L. R., 23 All., 369. 

3) .1. L. R, 25 All., 468. : 
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stridhan in the sense that on her death it passes to her own stridhan 
heirs. The rule was expressed by saying that what 1s once descended 
as stridhan does not so descend again. The only point decided by 
the courts below was as to whether it was stridhan property in the 
hands of Jagarnath Kunwar, and their Lordships held that it was 
not so. There was no counset on behalf of the respondents, and it 
was not further contended that even if the property did not come to 
Musammat Jagarnath as stridhan, the plaintiffs’ claim should be 
dismissed because thei sister was the proper heir of Musammat 
Jadunath. Mr. Mayne no doubt in his commentary has mentioned 
that he brought this point to the notice of their Lordships and tried 
to meet it by the contention that the general tendency was to give 
preference to males over females. Thei: Lordships, however, have 
not noticed this point in the judgment, and it is impossible to hold 
that their Lordships intended to lay down any such rule of law. 
The decision that the property was not stridhan in the hands of 
Musammat Jagarnath Kunwar was considered sufficient to dispose 
of the case as that was the only point decided by the High Court. 
Although that case resulted in favour of Musammat Jagarnath 
Kunwar’s sons, it cannot be said that their Lordships necessarily 
decided the other question which might have been ratsed if ‘the 
respondent had been represented. 


The Full Bench of the Madras High Court in the case of 
Subramanian Chetty v. Arunachelam Chetty (©) and the Division 
Bench of this Court in the case of Shan Behari Lal v. Ram 
Kali (*) have interpreted the decision of their Lordships of the 
Privy Council as being confined to one question only, namely, 
whether it was the stridhan of Jagarnath Kunwar or not. The above 
_ views reconciles the decision with the texts of the Mitakshara and 
the previous case-law, and is,, therefore, reasonable 


The second point can be disposed of more briefly. In the 
Mitakshara the order of succession to the stridhan property is pro- 
vided. Unmarried daughters are certainly given preference over 
married daughters but no express preference is given to daughter's 
unmarried daughter over a daughter’s married, daughter. Musan- 
mat Ram Kali therefore cannot claim preference as against Gopal 
Dei merely because she was Musammat Sahodra’s* daughter’s un- 
married daughter. The learned Advocate for the appellant contends 
that the same principle which creates a distinction between married 
daughters and unmarried daughters should be extended to grand- 
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daughters Iam not prepared to accede to this contention. An. , 


unmarried daughter stands ona quite different footing from an 
unmarried grand-daughter. There is a legal obligation on the part 
of a lady to provide for the marriage and maintenance of her un- 
married daughter. Till her marriage she remains in the family. 
Whereas the same degree of necessity may not arise in the case of 
(1) J. L. R., 28 Mad., 1. (2) 21 A.l. J R656 
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married daughters, who have their husbands to look'after them. On 
the other hand, daughter’s daughters do not properly belong to the 
family of the grandmother, and there is no legal obligation on the 
part of the grandmother to provide for the marriage of the daughter's 
daughters, as the fathers of such grand-daughters have that duty 
cast upon them. There is therefore a clear distinction between 
daughters and grand-daughters. In the absence of any express text 
and in the absence of any authority in favour of the appellant, I am 
unable to extend the principle to grand-daughters. 


I would, therefore, dismiss the appeal 


Boys, ].—This defendant’s appeal arises out of a suit for pos- 
session by one sister claiming a half share in certain property from 
another sister. Musammat Sahodra had a daughter Musammat 
Ram Piyari, who had two daughters, one Musammat Ram Kali, who 
was unmarried at the time of the death of Musammat Ram Piyari 
and who is defendant in the suit, and the other Musammat Gopal 
Dei, who was married when Musammat Ram Piyari died and who 
is the plaintiff. Musammat Sahodra had also a son, Ganga Din, 
who had two sons, Sham Behari Lal and Lachhmi Narain. It is 
admitted that the property in suit was stridhan property of Musam- 
mat Sahodra, that after her death Musammat Ram Piyari, who 
succeeded to her mother’s stridhan, had only a life-estate in it, and 
that after the death of Musammat Ram Piyari in 1917 Musammat 
Ram Kali got possession of the property. 

A suit claiming the property had been brought against Musam- 

smat Ram Kali by Sham Behari Lal and Lachhmi Narain, her first 
cousins, sons of Ganga Din. To this suit Musammat Gopal Dei, 


. the present plaintiff, was not a party. The judgment of this Court 


is reported as Sham Bekari Lal v. Ram Kali (*). It was held 
there that Musammat Sahodra owned this property as stridhan ; 
that Musammat Ram Piyari held a life-estate with a reversion to 
the stridhan heirs of Musammat Sahodra, that is, the daughters’ 
daughters in preference to the sons’ sons and the suit was dismissed. 
Subsequently Musammat Gopal Dei who, it will be remembered, 
was nota party to. the previous suit, filed the present suit against 
her sister, Musammat Ram Kali, claiming half the property. In that 
suit she has been successful and the defendant, Musammat Ram 
Kali, is the appellant now before us. 


The only ground pressed before us is the second “ because under 
ihe Hindu law the defendant alone is entitled to obtain (sic, “ re- 
tain”) exclusive possession of the property”’; and this was develop- 
ed into the contention that neither plaintiff nor defendant had any 


” title, but defendant being in possession could rely on jus terifi, îi e, 


the right of the grandsons. 
In support of this contention two points have been argued 


923] I. L. R., 45 “All., 715. 
(1) [1923] $ 715 nA 
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before us (1) that by deduction from the decision of their Lordships 
of the Privy Council in Sheo Shankar Lal v. Debi Sahai (*), the 
daughter's daughters had no title; and (2) that the heirs to Mu- 
sammat Sahodra’s stridhan are, in view of that decision, the other 
lineal descendants of Musammat Sahodra and her husband in the 
male line, namely, the very Qham Behari Lal and Lachhmi Narain 
whose claim in the previous suit has already been referred to as 
having been dismissed as against Musammat Ram Kali. To sup- 
port the present claim, then, it was further necessary for the 
defendant-appellant to contend that that suit was wrongly decided. 
It would be open.to him to maintain this contention if he could 
show that the decision of their Lordships of the Privy Council above 
quoted had ruled differently. We may note at once that there is 
no question of that Privy Council ruling been over-looked by the 
learned Judges who decided the case of Sham Behari Lal v. Ram 
Kali (*). The learned Judges very fully considered the decision 
and there is little I think necessary to add to the considerations 
which led them to hold that that decision did not in terms conclude 
the matter. 


It is not contended for the appellant, and cannot be contended, that 
the decision in Sheo Shankar Lal y. Debi Sahat (*) directly governs 


RAM KALI 
v. 
GOPAL DEI 


Boys, Js 





the case before us. It isin effect contended only that, because - - 


their Lordships of the Privy Council did not give effect toa rule 
of law to which they were not asked to give effect and of which 
there is no mention in their judgment, therefore they must be taken 
to have held that there was no-such rule. 


The property in dispute was the stridhan of one Jadunath 
Kunwar and it had descended to her daughter Jagarnath Kunwar. 
The latter left two sons and a daughter. On the death of: Jagarnath 
Kunwar, Debi Sahai, who for the purposes of that case was a 
sttanger, got into possession. The sons sued him and he set up the 
jus tervitt of the daughter. 


The High Court dismissed the plaintiff’s suit. Their Lordships 
of the Privy Council decreed the suit. On this bald statement of 
some of the facts itis of course possible to suggest that their 
Lordships had before tHem the fact of the alleged existence 
of a right inthe daughter and yet decreed the right of the 
plaintiff sons, and from that to argue that in the present case the 
jus terlet set up by the defendant as existing in the sons ought to 
be upheld. But such a deduction could only be possible by ignoring 
wholly what the question was to which their Lordships’ attention 
was directed and which alone they proceeded to decide 


The High Court had decided in Debi Sahat v. Sheo Shankar (*) 
that ° i te. 


(1) [1903] 1. L. R., z5 AlL, 468. (2) [1923] Ê L. R., 45 All, 715. 
(3) I. L. R., 22 All., 353 at 358. 
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GOPAL DEI ~ i 
= The High Court then had held that the property haying descended 
goys J+ to Jagarnath Kunwar was again stridhan in her hands. At the 
hearing of the appeal before the Privy Council, counsel for the 
appellant argued—Sheo Shanker Laly. Debi Sahai £) —that “property 
inhérited by a female was not her stridhan, nor would it on her 

death descend as her stridhan would do”. At page 471, their 
Lordships stated the question which they had to decide as follows :— 


‘The precise question therefore arising for decision is whether 
under the Hindu law of the Benates School, pioperty which a 
woman has taken by inheritance from a female is fer stridhan 
in such a sense that on her death it passes to her ‘séri:dhan heirs 
in the female line to the exclusion of males’’. y 
Again at the bottom of page 473 occur the words “does not on the 
death of the latter pass as hes stsidhan” and again at page 474 
“ who would succeed to it if ıt were Aer stridhan proper”. Finally 
at page 475 their Lordships state their conclusions 
‘“Their Lordships are therefore unable to agree with the High 
Court in*‘thinking that the+property now in question was the 
stridhan of Jagarnath devolving as such ”. 

Judging then from their Lord$hips’ judgment, coupled with the 
only question that had been decided by the High Court, nothing 
could be more clear than that their Lordships were invited to consi- 
der only and did consider only -the single question “ Jagarnath 
Kunwar having inherited her mother’s s/rsdAan, did thie property be- 
come the stridhan of Jagatnath Kunwar so as to give her daughter 
aright to inherit in preference to the sons”? Their Lordships 
were not invited to consider, and ‘did not consider, the question 
“ whether the s/rtdkan property of the mother, Jadunath Kunwar, 
when it was inherited by her daughter Jagarnath Kunwar retained 
its character of stridhan of Jadunath Kuswar so as to descend on 
the death of Jagarnath Kunwar zo the stridhan heirs of Jadunath 
Kunwar ”. 


The learned Judges of this Court who decided Skam Bekari 
Lal v. Ram Kali (*) were justified in holding that the point for 
decision in that (and in this) case was not concluded adversely to 
the daughters by the decision of the Privy Council just considered. 

Before leaving this point I would add that I have left out of 
consideration the account given by Mr Mayne, in the gth edition of 
his “ Hindu law” at page 993, paragraph 675, of his argument 
béfore the Privy Coyncil. Ido not, as at present advised, think 

(1) t903] I. L. R., 25 All., 468 at 469 (P. ©). 
(2) [1923] I. L. R., 45 All., 715. 
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that the personal statement of counsel in any publication other than 


a recognised law report ought to be considered when construing a 
judicial decision. I think I ought to confine myself to the terms of 
that judicial decision; and while it may be allowable to obtain light 
{rom the arguments reported along with the judicial decision, that 
is the extreme limit to which it is permissible to go. 


It has only been necessary to refer to this at all because for the 
appellant a very natural attempt has been made to find support in 
Mr. Mayne’s account of his argument. I do not think that that ‘can 
be allowed. Further, if it could be allowed, I do not think that it 
would carry the case for the appellant any further in view of the 
fact that their Lordships not only refrained from deciding the point 
before us but did not even mention it. Iam unable to hold as we 
are asked to do by the appellant’ s counsel, that the decision in Shan: 
Behari Lal v. Ram Kali (*) in any way conflicted with the decision 
of the Privy Council. 


Reliance was further placed on the words “itis not disputed 
that the succession must be to the heirs of her (Janki’s) father ” 


occurring in Jagdish Bahadur v. Sheo Partab Singh (°). It was 


suggested that that passage indicated a descent to sons in preference 
to daughters. A reference, however, to the facts of Jagdish Bala- 
dur v. Sheo Partab Singh (*) shows that no question of the line of 
descent, was in dispute; Janki Kunwar, the daughter of the owner 
of the stridhan, Kabilas Kunwar, had died childless. See Jagdish 
Bahadur y. Sheo Partab Singh (°); it was common ground that 


only one or both of the collateral foster brothers, plaintiff and . 


defendant, could succeed.’ The dispute was between these two only 
and their descendants The only points for decision were whether 
the estate was partible and whether a first born son of a junior wife 
or a later born son of a senior wife had a prior claim. No question 
arose for decision as to whether the claimants in question were entitled 
as the stridhan heirs to the stridhan of Kabilas Kunwar or as the stri- 
dhan ‘heirs to the stridhan of Janki Kunwar or indefinitely as heirs to 
property held by the childless Janki to be ascertained by tracing through 
her father. There is nothing to suggest that the expression “ her 
(Janki’s) father’s heirs” was used to indicate preferential descent 
in the male line or otherwise than as identifying individuals and 
equivalent “ to Janki’s mother’s husband’s heirs”. That is how the 
phrase was interpreted by their Lordships in Seo Shankar Lal v. 
Debi Sahat (°) “ presumably as the stridhan heirs of her mother in 
the absence of lineal heirs of the latter”. Their Lordships were 
of opinion that the only acceptable claim of the collaterals in Jagdish 
Bahadur v. Sheo Partab Singh (°) was a claim that they were heirs 
of property descending as the stridhan of Kabilas Kunwar. 

(1) [1923] I. L. R. e All., 715° 

(2) LLR 123 All. 

(3) [1903] I. L. R ve All., 476 at 489. 
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An attempt to.eyade that interpretation is made by reading 
“lineal heirs ” as “ lineal descendants ” but the whole phrase will 
not sustain such a reading. 7 


There is the further suggestion that the interpretation “ presum- 
ably as the: stridhan heirs of her mother in the absence of lineal 
heirs of the latter” was obiter. Striotly speaking that is perhaps 
so; but, even so, as an interpretation by their Lordships placed on 
the passage after full consideration it was not unaptly described in 
Sham Behari Lal v. Ram Kali (*) as their “ considered opinion ” 
and obviously must carry very great weight, even if not absolutely 
‘Dinding. If on the supposition that the interpretaticn is not abso- 
lutely binding it were necessary for me to interpret the phrase “ her 
(Janki) father’s heirs”, I should not hesitate to hold that, where 
the exact nature of the line of descent was not in dispute, the phrase 
is no authority in favour of the present appellant’s contention that 
the line of descent is to sons in preference to daughters and their 
children. 


The only other contention urged was that Musammat Ram Kali 
as being unmarried at the date of Musammat Ram Piyari’s death 
would have preference to Musammat Gulab Dei who was married. 
Counsel for the appellant was unable to support by any authority. 
his contention that the distinction between married and unmarried 
daughters which applies to the daughters of the owners. of the stri- 
dhan should also be applied to the grand-daughters. He could only 
contend that there was no reason why sucha distinction should 
apply to daughters and not apply to grand-daughters. There is, 
however, an important distinction, pointed out by my brother in the 
course of the argument, that in the case of daughters an unmarried 
daughter remains in the family and it might well be considered 
desirable to provide for her first out of the mother’s stridhan ; while 
the married daughters leave the family. The same consideration 
would not apply to an unmarried grand-daughter who would never 
have been in the family of her grand-mother but would from her 
birth be in the family of her own father. 


I agree in dismissing the appeal. 
BY THE COURT.—The appeal is dismissed with costs. 


Appeal dismissed. 
(tc) [1923] I. L. R., 45 All., 715. 
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custom — Jain widow, rights of —Husband’s joint family property. 
The ordinary Hindu Law applies to Jains in the absence of 
proof of special custom Varying it and in the absence of proof 
of custom, a Jain widow has only a limited’ interest in her 
husband’s property which was originally the joint family property 
of her husband and his brother, Chotay Lal v, Chunnoo Lall, 
I. L. R., 4 Cal., 744, followed. Sheo Singh Rai v. Dakho, I. L. 
R., 1 All, 688, Aimbhu Nath v. Gayan Chand, 1. L. R., 16 AL, 
379 and Harnath Pershad v. Mandil Dass, I. L. R., 27 Cal., 379, 
referred to. 
SECOND APPEAL from a decree of BABU GANGA PRASAD 
VERMA, Officiating Subordinate Judge of Mainpuri, confirming a 
decree of BABU NAND LAL SINGH, Munsif of Shikohabad. 


Baleshwari Prasad, for the appellant. 
Peary Lal Banerji, for the respondent. 
The judgment of the Court was delivered by 


DANIELS, J.—In this case the plaintiff claimed as next rever- 
sioner certain properties alienated by Musammat Gango, the widow 
of one Sripal. The deceased Sripal is found to* have belonged to 
the sect of Jains known as Saraogi Agarwalas and the plea taken 
by the defendant was that Musammat Gango had an absolute estate 
in the properties in dispute. Both the courts below have held that 
the properties in dispute in this appeal were the joint family 
property of Sripal and his brother and that the plaintiff cannot rely on 
the Privy Council decision in Skeo Singh Rat v. Dakho (+) which 
only held that a Jain widow of this particular sect has an absolute 
estate in her husband’s self-acquired property. The only point 
urged in this appeal is that the court below should have gone further 
and held that she had an absolute estate in all non-ancestral or sepaiate 
property whether self-acquired or not. In support of this decision 
the appellant relies on two rulings. The first is that of Sh#mdhu 
Nath v. Gayan Chand (°). This was a case in which evidence as 
to the custom was recorded. Referring to the Privy Council decision 
in Sheo Singh Rat's case the learned Judges say that it was held 
on the evidence in that case that there was a custom according to 
which a widow of this sect has full power to alienate the self- 
acquired property of her husband. They go on to say that the non- 
ancestral property with which they were dealing in the case before 
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them must be regarded as covered by the same custom. This 
decision therefore does not appear to advance the appellant’s case 
beyond the principle laid down by their Lordships of the Privy 
Council. The other case is a Calcutta case, Harnath Pershad vy. 
Mandil Dass (1). In that case the Judges held on the evidence 
before them that a childless Jain widéw acquired an absolute right 
in her husband’s separate property They seem ,to have been 
prepared to hold, had it been necessary to do so, that she acquired 
a similar right in the ancestral property also, for they say that on 
the facts no distinction can be drawn between the two. In the 
case. of Shimbhu Nath v. Gayan Chand (°), on the contrary, it 
was distinctly ‘held that she acquired no such -right in the ancestral 
property. All these cases were cases in which the custom was 
established by the evidence. In the case before us, as the courts 
below have been careful to point out, not only was no evidence 
adduced, but the custgm was not even pleaded in the written state- 
ment. The only plea taken was the bare plea that Musammat 
Gango was an absolute owner of the properties in question, and the 
issue framed was tothe same effect. It has been held by their 
Lordships of the Privy Council in Choray Lal y Chunnoo Lall (°) 
that the ordinary Hindu law applies to Jains in the absence of proof 
of special custom varying it. Here there is no such proof and the 
rule laid down by the Privy Council in the case of Sheo Singh 
Rat v. Dakho (*) is confined to self-acquired property. Agreeing 
with the courts below we hold therefore that the appellant has 
failed to establish that his transferor, Musammat Gango, had an 
absolute right in the properties in dispute. We accordingly dismiss 
the appeal with costs. 


Appeal dismissed. 
G) LL. R, 27 Cah, 379. 
(2) T.L.R- 16 All., 379. 
(3) L L, R., 4 Cal., 744. ’ 
(4) L L. R, 1 Al, 688. 
~ 
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MOTI CHAND AND OTHERS (Defendants) 
VETSUS 


KUNWAR KALIKANAND SINGH (Plaintiff) .* 


Hindu Law—Stridhan property of childless Hindu female— Devolution, 
order of. 

The stridhan property of a childless Hindu female devolves 
on her death on her husband, and failing the husband, on his 
sapindas, and on failure of the husband’s sapindas, it devolves 
on the blood relations of the deceased. Kanakammal v. Anan- 
thamathi Ammal, I. L. R., 37 Mad., 293 and Ganpat Rama Joshi 
v. The Secretary of State for India in Council, I. L. R, 45 Bom., 
1106, followed. Doo 

Where the only relations who survived a Hindu lady were the 
three sons of the deceased’s brother, Ae/d, that all the three sons 
were cqually entitled tothe property left by the deceased lady and 
the mere faci that one of them had been in exclusive possession 
of the property though not adversely to his brothers, did not 
extinguish the title of the latter. 


SECOND APPEAL from a decree of K. G. HARPER ESQ., Dis- 
trict Judge of Benares, reversing a decree of BABU KAULESHAR 
NATH RAI, Subordinate Judge. 


Damodar Das and Rama Kant Malaviya, for the appellants. 
Gadadhar Prasad, for the respondent. 
The judgment of the Court was delivered by 


KING, J.—This second appeal arises out of a suit for a declara- 
tion that the house in suit belongs to the plaintiff Kunwar Kalika- 
nand Singh and that one-third of it is not liable to be sold in 
execution of a decree obtained by the defendants on the basis of a 
mortgage executed in their favour by Kunwar Nityanand Singh. 
The latter was a brother of the plaintiff Kunwar Kalikanand Singh, 
and there is a third brother named Kunwar Kamlanand Singh. 


The plaintiff’s case is that the house in dispute belonged to 
Musammat Badan Dei, his father’s sister, who died some time 
before 1903, and that she transferred the house to him before her 
death by an oral gift. The defendants denied the alleged gift, and 
their case is that the three brothers, namely, the plaintiff, Nityanand 
Singh and Kamlanand Singh, inherited the house.as heirs of Mu- 
sammat Badan Dei, and that Nityanand Singh had a title to transfer 
the one-third share in the house. 


- The trial court and the lower appellate court have found that the 


alleged gift in the plaintiff's favour was not proved. It has also . 


been found by the court below that neither party have proved their 
* S. A, No. 1366 of 1923 
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title to the property. According to the court below, the plaintiff 
and his brothers could in no case be heirs of Musammat Badan Dei. 
The plaintiff has been found to have been in actual exclusive pos- 
session of the house in dispute since the death of Musammat Badan 
Dei, but his possession has not been.found to be adverse to his 
brothers, so the court below held that he could not get a declaration 
of title He was, however, granted a declaration that the defendants 
are not entitled to dispossess him and have one-third of the house 
sold in execution of their decree. 


The court below is wrong, in our opinion, in holding that the 


‘plaintiff and his brothers could never come in as heirs of Musam- 


mat Badan Dei, their father’s sister. We have been referred to 
Kanakammal vy. Ananthamathi Ammal (*) and Ganpat Rama 
Joshi v. The Secretary of State for India in Council (°) in which 
it has been held that the siridhan property of a childless Hindu 
female devolves on her death on her husband, and failing the hus- 
band, on his s@gsudas, and on failure of the husband’s sapindas, it 
devolves on the blood relations of the. deceased. The same view is 
taken by West and Buhler in their “ Hindu law ”, fourth edition, 
pages 505 to 508. No authority to the contrary has been shown to 
us. It therefore seems to-be clear that on failure of the husband’s 
heirs the property would pass by inheritance to the blood relations 
of Musammat Badan Dei and might therefore pass to the plaintiff 
and his brothers. The court of first instance said that the three 
brothers were the only relations whom Musammat- Badan Dei had 
left behind. It has not been. shown that any safindas of her hus- 
band were in existence. So we must at least hold that the claim 
that Kunwar, Nityanand Singh had succeeded to one-third of the 
house in dispute by inheritance has not been disproved. 


On the finding that the property may have devolved upon the 
three brothers by inheritance the view of the court below cannot be 
upheld. All three brothers were equally entitled to the property, 
and the mere fact that the plaintiff has been found to have been 
in exclusive possession of:the property will not extinguish the title 
of his brothers. It has expressly found that his possession was not 
adverse to his brothers, so he must be presumed to be holding the 
property on their behalf. - 


It is clear that he has not established his claim for a declaration 
that Nityanand Singh was not entitled to mortgage the one-third 
share, and the claim was rightly dismissed by the trial court. 


The court below was also wrong, in our view, in granting the 
plaintif a declaration that the defendants-respondents were not 
entitled to dispossess him, or to have one-third share of the house in 
dispute sold in execution of their decree. A declaration in these 


a I. L. R., 37 Mad., 293. ú 
(2) I.L. R., 45 Bom., 1106. 


A 
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terms could only have been given on the view that Nityanand Singh CIVIL 
was proved to have no title to the property. We may note in 








; 6 
passing that a decree for a declaration that the defendants were not = 
entitled to dispossess the plaintiff was not asked for in the plaint. ae 

We therefore allow the &ppeal and dismiss the peas suit — v. 
with costs in all courts, KUNWAR 
KALIKA 
Appeal allowed. SE r 

; SS King, J 

BIJAI INDER SINGH (Objector) . oe 

VEF SUS 1926 
CHARAN SINGH (Oppostte party) .* May, 25 





Provincial Insolvency Act, 1920, section 28— Permission granted under, to DANIELS, J. 
institute suit against undtscharged insolvent—Decree—When cannot be KING. J. 
executed. 

Permission granted under section 28 of the Provincial Insol- 
vency Act, 1920, to institute a suit against an undischarged 
insolvent ın order to obtain a judicial determination 1egarding a 
debt does not necessarily imply permission to execute the decree, 
obtained in that suit, by sale of property in possession of the 
judgment-debtor. 

EXECUTION SECOND APPEAL from adecree of J. ALLSOP 

Esq., Additional Judge of Aligarh, confirming a decree of MAULVI 

MIRZA NADIR HUSAIN, Second Additional Subordinate Judge. 


G. W. Dillon, for the appellant. $ 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


KING, J.—This appeal arises out of an order passed in execution ing, J. 
, proceedings against a declared insolvent. It appears that the decree- 
holder obtained the permission of the msolyéncy court under sec- 
tion 28 of the Provincial Insolvency Act, 1920, to institute a suit 
against the insolvent and a decree was obtained against the insolvent 
on the basis of a promissory note executed on the 5th of September, 
1920, f.e., some years after the date on which he was adjudged an 
insolvent. The decree-holder subsequently applied to execute the 
decree by the attachment of certain movable property belonging to 
‘the insolvent. The judgment-debtor raised an objection that his 
property was not liable to attachment so long as he remained 
an undischarged insolvent. Under section 28 (2) the effect of 
the order of adjudication is to vest the whole of the property of 
the insolvent in the court or in. the receiver, and under -sub- 
section 4 any property acquired by the insolvent after the date 
* E. S. A. No. 433 of 1926 
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of the order of the adjudication also vests in the court or the re- 
ceiver. It seems clear, therefore, that this property which the 
decree-holder seeks to attach does not belong to the judgment-debtor 
and is not liable to attachment under section 60 of the Civil Pro- 
cedure Code because it does not belong to the judgment-debtor but 
vests either in the court or in the receiver. In the present case ‘it 
appears that there is at the present no receiver since the receiver, 
who was appointed originally, died and no one has been appointed 
in his place. The property, therefore, vests in the court. 

It has been argued that as the court gave permission for the 
institution of this suit, the permission for instituting the suit should 
be held to cover permission for executing any decree obtained in 
the suit. 


Under section 28 the permission of the court is required for 
any “suit or legal proceeding” against an undischarged insolvent, 
and we hold that permission to institute a suit does not necessarily 
cover permission to execute a decree obtained in that suit. A court 
might grant permission to institute a suit in order to obtain a judi- 
cial determination regarding a debt but it would not necessarily 
follow that the court would sanction the execution of a decree by 
sale of property in the possession of the judgment-debtor. This 
would prejudice the.rights of scheduled creditors to share rateably 
in the assets. 


In the present case it appears that sanction for the institution 
of the suit was, strictly speaking, unnecessary since the suit was 
not “in respect of any debt provable under this Act”. The debt 
was incurred on the basis of a promissory note executed after the 
date of the adjudication and so does not fall within the definition of 
a “debt provable under the Act” under section 34. But whether 
such permission was required or not, it is clear that the property 
which the decree-holder seeks to attach does not belong to the 
judgment-debtor but vests in the insolvency court and therefore is 
not liable to attachment. Although the insolvency court itself has 
raised no objection, we cannot permit the decree-holder to attach 
property which does not belong to the judgment-debtor but vests 
in the court. We accordingly allow the appeal and declare that the 
property is not liable to be attached in execution of the decree. In 
view of the fact that the debtor incurred the debt while he was an 
undischarged insolvent we make no order as to costs. 


Appeal allowed. 


l Just Published , fie 2 a a 
Two: books-which no“muffasril legal ‘practitioner 


oS. & 4 “Cali do--withoat. 
_.. PLEADINGS JN URDU. 
i BY: Mr. PANNA- LAL, ADVOCATE:HIGH GOURT: 


het Ee 


, A Standard work, being-the-only-one’of-tts kindin ‘Urdu, 
“by dn experienced lawyer,‘containing, plaints, written statements, 
“étc. on all possible*‘subjects‘and-a concluding chapter “containing | 
à models of-applications. Over 500 Forms, 1000 . Rages, cloth 

Bound, Rs 5/4. - Postage extra. l 


- The book-is-really: indispensable to new ‘practittonérs-and a 
* relirble guide for-the bench*and the bar as will betapparert from 
‘some of the opinions:of eminentjauthorities om the subject quoted 
-below:-= `? 


U T am glad to-congratulate-ydu on the production of a treatise 


industry with which you have provided forms’ to suit almost every _ 
conceivable class of case. With these before threm practitioners ought ` 
no longer to have any excuse for the presentatron ‘of ill-drawa 
plaints”. —Mr. Justice Lindsay. 


-' “Mr. Pannalal by compiling “ The Pleadings in Urdu’! has 


written statements cover almost all kinds of cases and I have no 
< doubt that a faithful following of the suggestions nade by the author 

will save the muftasil practitioner from miny pitfalls.’—Sir Abdul 
Raoof Reted. Judge, Panjab High Court: 


“The boos...... deals exhaustively with the different classes of 
Jhtigation with whioh the civil “courts we generally concerned and 
‚will serve as a very useful guide to the-legal practitiioners.at the 
t threshold of their-career, The forms of pleadings appended are clear, | 
vbrief, su cint and to the point and theantroduction contains valuable 
“general hints which ate likely to be of much use in practice.....The 
“book -Supplies a real need and will I have no doubt be widely 

appreciated. Mr. Justice Kanhaiyalal. i 
l «You have done an ‘incalculable service to the young 


practitioner by providing Mim with a book to which he can readily 
refer for models of-pleadings. -1 amsconident that your book will 
ogee woes vaswfarl taa tlh if renn ent? —s tr s Tuetice Sulaiman, 


‘w 


“a... The book has been very nicely written, nsatly printed and 
‘handsomely bound. The subject ‘has ‘beeh-‘lacidly explained and 
‘dealt with under convenient heads. ‘The book ‘is sure to prove a boon 
companion and -a trustworthy gtide ‘to the members of the legal 
profession many of whom had to grope in the dark upto this time for 
want of a proper guide on the subject of pteadings.”—Rat Bahadur 
Pyarelal Chaturvedi, Chief J: stice, Biknaer. 


“ Mr. Pannalal has rendered a great Service to the legal profes- 
sion by bringing out his new book on pleadings...... Mr. Pannalal 
‘whose experience of legal work now extends over more than a quarter 
of a centufv, has handled the subject in a masterly way. His grasp 
‘of the subject, wealth of illusttation and wide knowledge of all kinds 
‘of cases have enabled him to present the subject ina manner which 
is bound to assist lawyers in the performance of their daily-duttes...... 
There are nearly 500 forms of all kind’ which reflect much credit on 
tthe author, who mspite of his busy ‘practice has found time to give us 
this volume of 1000 pages contatning suggestions of an eminently 
practical nature. ~The Leader, June 7, 1926. 
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e è 
Conveyancing in Urdu, 
BY THE SAME AUTHOR 
The standard book on tegal document writing, Very highly spoken of 
by the press and public. Indispensable to all who have to deal with 
documents—practitioners, re,istration officials, scribes etc. ‘Contains 


rules, definitions and instiuctions for drawing tp documents with 
a model of each kind. 


u His book, Dastaves Navisi..though concise antl handy is very lucid and 


dijJuminating. Jt certainly supplies a long-left want and is expected to be of much use - 
‘to the public In general and courtgoing people in particular. The learned author has 
dealt with the subject in a most systematic and metRodi¢al manner.....We highly 
‘recommend the book to all who have anything to do with conveyancing,’ —U. P. 


Law Journal. 


“Mr. Pannalal has rendered a valaable service to the pubHc in pehera'l and the 
Legal profession in particular by bringing cut a book on the art of conveyancing 
‘which is in all conscience a difficult art....The book has been wiitten in elegent 
Urdu.....[t should prove highly useful to the muffussil lawyers?—The Leader. 


SECOND EDITION greatly enlarged and improved with 
about 400 pages just out R. 2/- , 


HINDI edition also available, PriceeRs. 2 
MR..H. P, VaRSHNG, M. A. 
1, Edmonstone Road, = 
ALLAHABAD, 
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NE. 
MUNNI LAL (Plaintif) 
* Versus - - 
SHYAMA SONARIN AND OTHERS (Defendants) .* 
Hindu Law—Marriage between a Sudra and a Vaish—TIllegality of. 
Under the Hindu Law a legal marriage cannot be contracted 
between a Sudra and a Vaish. 
Padam Kumari v. Suraj Kumari, I. L. R., 28 All., 458 and 
Seshuri Vv. Dwarka Prasad, 10 A. L. J. R., 181, followed. 
SECOND APPEAL from a decree of K. G. HARPER ESQ., 
District Judge of Benares, reversing a decree of MAULVI S. M. 
MUNIR, Additional Munsif. 
Saila Nath Mukerji, for the appellant. 
Kailas Chandra Mital, for the respondents. 
The judgment of the Court was delivered by 
PULLAN, J.—The plaintiff in this case is the illegitimate son 
ofa Sonar father and Mallahin woman. He claims restitution of 
conjugal rights with a woman who is now admitted to be the legiti- 
mate daughter of Kasarwani Baniya parents. The only question 
which we have to decide is whether such a marriage can, under 
Hindu Law, be considered legal. We have been shown several 
authorities in support of the view that’ marriage between different’ 
sub-castes of Sudras have been held to be legal but we have seen 
no case in which it has been held thata legal marriage can be 
_ contracted between a Sudra and Vaish. In this case the girl is un- 
doubtedly a Vaish and the plaintiff is a Sudra. The authority which 
we follow is that of this High Court in the case of Padam Kumart 
y. Suraj Kumari (‘) in which it was held that a Brahmin could 
not legally marry a Chhattri, and again in Seshurt v. Dwarka 
Prasad (*) where it was held that æ fortiori a Thakur man could 
not legally marry a Brahmin woman. : In our opinion this question 
has already been settled by authority and the view taken by the 
lower appellate court is correct. We dismiss this appeal with costs. 
Appeal dismissed. 
* S, A. No. 1662 of 1923 


(1) L L. R., 28 All, 458. 
f2) 10 A L. J. R., 181. 





CIVIL 


1926 | 





i May, 25 





WALSH, J. 
PULLAN, J. 


Pullan, J. 


CIVIL 


m 


1926 





April, 16 
-. LORD 
CHANCEL- 
LOR, LORD 
ATKINSON, 
LORD 
DARLING, 
SIR JOHN 
EDGE. 


Lord 
Chancellor. 


_ circumstances: which tell in fayour of the appellant. 
` he who actually paid the purchase moneys for the lands and the 
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PRIVY COUNCIL 


MAUNG PO KIN AND ANOTHER (Plaintiffs) 
VETSUS 
MAUNG PO SHEIN (Defendant) .* 
Benamidar—Onus to prove benami, lies upon him who asserts it, 


The burden of establishing that an ostensible owner in whose 
name the deeds stand is a benamidar for another, is upon the 
party who alleges it. The fact that the consideration was paid 

_ by the party who alleges himself to be the real owner and that 
he produced the title-deeds from his possessionand also collected 
some rents, though material, are capable of explanation. 


The onus les upon the appellant to.show affirmatively that 
the decision of the lower court was wrong. 


APPEAL from adecision of the High Court of Judicature at 
Rangoon. ~ 
G. Lawrence, K. C. and R. W. Leach, for the E 
A. M. Dunne, K. C. and G. S. Sanders, for the respondent. 
= The following judgment was delivered by 
THE LORD CHANCELLOR.—This isan appeal from the decree 


of the High Court of Judicature at Rangoon, reversing the decision 
of the District Judge of Myaungmya. 


_ Aman named Ko Lu Gale died on the 14th October, 1913. 
There were then standing in his name a number of conveyances of 


- paddy lands and also a number of mortgages of considerable value. 


The principal appellant, who was his brother, alleges that he was 
beneficially entitled to the lands comprised in the conveyances and 
to the mortgages and that the deceased was a Jemamtdar for him. 
The burden of establishing that claim was, of course, upon the appel- 
lant, and the question in the case is whether he has discharged that 
burden. The trial judge said? that he had, but the High Court 
came to the opposite conclusion. The appellant appeals, and it is 
for him to satisfy the Board that the judgment of the High Court 
was wrong. 


The facts have been brought before their Lordships in a very 
able and careful argument by Mr. Lawrence. No doubt there are 
First, it was 


sums advanced on mortgage or the greater part of them, although 

it is not shown where he obtained those moneys. Secondly, when 

the matter came to be litigated, he held the title deeds; and, although 

the High Court seems to have thought that he came by the title 
* P, C, A. No. 165 of 1924 
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deeds dishonestly, and in short that he stole `them after the death 
of his brother, there is, in their Lordships’ opinion, no evidence to 
support such a conclusion. If the property was not held -by his 
brother in trust for him, he probably held the deéds, not because 
he stole them, but because he had the custody of them for his 
brother. Thirdly, the appellant let -some of the property (according 
to the evidence) and received some of the rents; but the receipts 
for those rents are not produced, and it does not appear whether 
he received them as being his own or as agent for his deceased 
brother. All these facts are circumstances which are very justly 
adduced in favour of the appellant’s claim. 


But on the other side there are also some most important facts. 
To begin with, and this no doubt is the most important of all, all 
this property stood in the name of the deceased ; and on some of the 
documents it is stated that the deceased (apparently the deceased 
in person) paid the money. Of course the burden is on the appellant 
to displace the natural inference to be drawn from that fact. The 
burden is no doubt a difficult one to discharge, because in all these 
benamidar transactions the very» object of the parties is secrecy ; 
but still the person who alleges that property conveyed to another 
belongs to him must prove his allegation and prove it beyond reason- 
able doubt. In the next place, it is to be noted that the appellant, 
the first defendant in the case, did not on the death of his brother 
tell his brother’s heirs, that is to say, his brother’s widow and son 
and daughter that there was property standing in the name of the 
deceased which he, the appellant, claimed to be his. In fact, it is 
plain from the appellant’s own statement, that he concealed from the 
heirs the existence of this property and these mortgages. That is 
a very suspicious circumstance indeed. Then there is this, that about 
a year after the death of Ko Lu Gale the appellant, thé- first-named 
defendant in the action, procured the daughter of his deceased 
brother, then a girl of sixteen years of age and living in the appel- 
lant’s house, to give her formal consent toa mutation of names 
under which the greater part of these properties were transferred 
to the appellant’s sister and, as the appellant says, in trust for him. 
One would have thought that an honest man seeking to bring about 
such a transfer would call, not upon the minor daughter of the 
deceased, the youngest of all the heirs, but upon all the heirs 
including the deceased’s son and ‘his widow, to join in effecting this 
mutation of names, and, if they refused and if the claim wasa 


proper one, would have taken proceedings to enforce it. Nothing . 


of the kind was done and the mutation was effected secretly through 
the agency of the minor daughter, That again is a most suspicious 
circumstance. ° 


Ata later date, the appellant applied for a succession certificate 
to the gstate of the deceased in order that he might transfer into 
his own name, or_ that of his nominee, two mortgages which up to 
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that time had not been transferred. On that application the heirs 
were cited They inquired as to what was meant, and, having been 
told that the appellant claimed that the deceased held these mort- 
gages for him, they immediately made further inquiries and then for 
the first time learnt of the existence of the conveyances and 
mortgages and what had been done -with them; and ultimately they 
brought this suit to compel the defendant and his sister to re-transfer 
the property and to account for the proceeds. 


There is this further fact. The widow of the deceased swore 
that after her marriage to him, that is to say about six months 
before his death, she and her husband went to the appellant’s house 
and took with them two cash bags, containing about Ks. 3,000, 
for investment. That evidence was not shaken on cross-examination 
and it supports the view that the deceased was entrusting money to 
his brother for investment in his own name. j 


It is also to be observed that the deceased had jewellery to the 
value of about Rs. 10,000, in addition to other jewellery of about 
the like value which had been lost or made away with bya 
former wife, whom he had divorcéd ; and it is unlikely that a man, 
possessed of jewellery to that value, should have such small 
resources as have been disclosed, apart from those which are in 
issue in this suit. It is unnecessary to refer at length to the 
history of the jewellery in question, although a good deal has been 
said about it; but the facts are so confused that it would be 
dangerous to draw any definite conclusion from that part of the 
evidence. Nor would it be useful to examine whether the deceased 
had sufficient means to enable him to make these investments, or 
whether, on the other hand, the appellant had sufficient means for 
that purpose. The evidence under that head is so slight that it is 
undesirable ‘to build any conclusion upon it. 


Upon the whole, while the case no doubt admits of serious 
argument, such as has been addressed to the Board, the appellant 
has not satisfied their Lordships that the decision of the High Court, 
which was expressed in a detailed and careful judgment, was wrong. 
Accordingly their Lordships have come to the conclusion that this 
appeal must fail, and they will humbly advise His Majesty that the 
appeal should be dismissed with costs. 


: Appeal dismissed. 


‘Henry Hilberry & Son.—Solicitors for the appellants. 
Bramall & Bramall.—Solicitors for the respondent. 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL 


(Defendant) 
© VETSHS 


RAJA JYOTI PRASAD SINGH DEO BAHADUR 
AND OTHERS (Platniiffs).* 


Grants, ancient— Construction—Language unceriain—Evidence of subse- 
guent usage admissible—Point not raised before Indian Courts—Can- 
not be raised before Privy Council. 


In construing an ancient grant, should the general words be 
uncertain, they may be fairly explained by subsequent usage. 
Courts of final appeal—whether it bethe House of Lords or 
the Judicial Committee of the Privy Council—have long establish- 
ed it for themselves as a principle of wisdom and prudence that 
they should be very chary of entertaining an argument which has 
not been sifted in the Courts below ; particularly so when the 
question to be decided conceins the diversified and complicated 
Indian Law as to tenure of land. 
CONSOLIDATED APPEALS from a decision of the High Court of 
Judicature at Fort William in Bengal 


A.W. Dunne, K. C and K. Browne, for the appellant. 


W. H. Upjohn, K. C., L. DeGruyther, K. C, J. M. Parikh, 
for the respondents. ~ 


The following judgment was delivered by 


LORD PHILLIMORE.—This suit was brought on the 3rd Septem- 
ber, 1914, by the respondent, the Raja of Pachete, against the 
Secretary of State for India and certain coal and iron companies who 
are, with the Secretary of State, appellants before their Lordships’ 
Board and other parties described as digwar ghatwals, alleging that 
three mouzahs known as Kendua, Parira and three-quarters of Garh 
Parira in the Burdwan District of Bengal were included in his 
zamindari, and that this being so he was the proprietor of the 
mineral rights under the said mouzahs, and that the Secretary of 
State and the digwars had purported to grant leases of the mineral 
rights to the defendant companies, and praying that it might be 
declared that he was the rightful owner of the minerals and that the 
lessees and sub-lessees had no right to them and should be restrained 
by injunction from trespassing-and working the minerals, and asking 
for damages with interest and costs. 

The Secretary of State in his defence said that the plaintiff was 
never within 12 years in possession of the mineral rights claimed by 
him, and that he and the defendants 2, 3 andes, had been for more 


than the said period openly and as of right in enjoyment of the. 


o * P, C, A. No. 15 of 1923 
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minerals, and that the three mouzahs did not form part of the perma- 
nently settled estate of the plaintiff, but had been digwari chakran 
from before the permanent settlement of 1793. He further denied 
the plaintiff’s title to the minerals. The other defendants set up 
similar defences. 2 


Issues having been settled by the Subordinate Judge, the case 
was transferred by the District Judge to his Court in July, 1917, 
and heard by him on oral and documentary evidence, in the months 
of April and May, 1918. 

On the 28th May, 1918, he delivered judgment, supporting all 
three of the defences raised, f.e., holding that the plaintiff had no title- 
to the villages in suit, that if he had been the landowner he would 
not have the right to the minerals which would still be in the Crown, 
and that the defence of adverse possession and consequent limitation 
was also good. 


The appeal being taken to the High Court ofo Judicature at 
Calcutta, that Court on the 24th July, 1921, reversed the judgment 
and while refusing the plaintiff some of the relief which he claimed, 
made a decree in his favour in terms following :— 


“It is ordered and decreed that the plaintiff be and he is hereby 
entitled to adeclaration that the mouzahs in dispute described in 
the plaint out of which this appeal anses together with the 
minerals underlying them are included within his permanently 
settled estate, that he is the rightful owner of the minerals 

~ in the mouzahs and that none of the defendants has any right,to ` 
` the minerals in the mouzahs. And it is further ordered and 
decreed that a perpetual injunction do issue restraining the defend- 
ants from working coal or other minerals in the mouzahs.”’ 
The Secretary of State and the companies have appealed to His 
Majesty in Council from this decree. 


The ground upon which the High Court held that the mouzahs 
in dispute with the minerals underlying them were within the 
permanently settled estate was that they were what is called thana- 
dari lands. Having so decided, the Judges thought that the further 
defence of limitation was not good, nor was the defence good that 
the minerals under these villages belonged to’ the Crown. Their 
Lordships will take the question of ownership first. 


The learned counsel for the respondent Raja when it came to 
their turn, while accepting and supporting the reasoning of the 
High Court, rested the main strength of their argument upon two 
other grounds, the first of which comes to be discussed in logical 
order before the submissions made by the appellants. 

This first argument was founded upon the language of the regula- 
tions of 1790 and 1793, which established the decennial and permanent 
settlements of Bengal, Orissa and Behar. 

Regulation 8 of 1793, sub-section 4, speaks of the settlement 
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being “ concluded with the actual proprietors of the soil whether 
zamindars, talukdars or chaudhris.” 


Upon the strength of this and other passages in the regulations, 
it was urged that the government of the day recognised a pre-existing 
right in the zamindars and,others and did not confer rights by the 
settlement, and consequently that it was possible that lands owned by 
a zamindar—though not la-khiraj] or thanadari—might never have 


been settled and yet be his property and so might descend to the ` 


successor-in-title of the original zamindar, having remained unsettled 
through all these years. 


Whether such lands according to the argument were to be reck- 
oned as part of a Zamindari or to be treated as de hors the zamin- 
dari was not made clear. 


The argument receives no support from decided cases and appears 
at first sight to be contrary to the teaching of the text-books ; but 
their Lordships are relieved from considering its force because it was 
never submitted to either of the Courts in India. 


Courts of Final Appeal—whether it be the House of Lords or 
‘this Board—have long established it for themselves as a principle of 
wisdom and prudence that they should be very chary of entertaining 
an argument which has not been sifted in the Courts below ; and if 
this be true as a general rule, it is especially true when the question 
to be decided concerns the diversified and complicated Indian Law as 
to tenure of land. 

Not only is there no trace of this point having been brought 
before the Indian Courts; but it is apparent that the case of the res- 
pondent was rested from the beginning on other grounds. Paragraph 
2 of his plaint states that the three mouzahs in question are “included 
in the revenue-paying ancestral zamindari of the plaintiff known as 
Chakla Pachete.”’ . 

The 2nd issue as suggested by the plaintiff was :-— 

“ Are the mouzahs Kendua, Parira and three-fourths of Gart 
Parira situate within Chakla Panchkote the permanently-settled 
zamindari of the plaintiff, and are they included within the said 
permanent settlement ?” 
and as actually fixed, was in the following words :— 


“Were the mouzahs in suit permanently settled by government 
with the plaintiff’s ancestors, and is the plaintiff by right of such 
settlement entitled to the mineral rights under the mouzahs?” 

These things being so, their Lordships do not feel that they 
ought to give further consideration to this argument. 


The argument, however, as to the kind of recognition which was 
given to those who were in the*position of zamindars at the time of 
the decennial and permanent settlements, and the deductions to be 
drawn not only from the regulations but from the despatches and 
mintites of those in authority is not, as will be noticed hereafter, 
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without valuable bearing upon the ‘question, which in their Lord- 
ships’ opinion is the real question which was intended to be raised, 
that is, whether the three mouzahs-were permanently settled with the 
plaintiff's ancestors and form part of the plaintiff's zamindari. [Their 
Lordships then discussed the evidence and the terms of a written 
kabuliat and continued. | j i 


In considering the effect of the kabuliat the principles of the 
decision in the Duke of Beaufort y. The Mayor, Aldermen and Bur- 
gesses of Swansea(*) fortified by the observations in the judgments of 
this Board delivered by the Earl of Halsbury in Van Dremens Land 
Co. v. Table Cape Marine Board(*) and by the Lord Atkinson in 
Watchman vy. Attorney-General of East Africa Protectorate(*) may 
be applied, viz., that should the general words of an ancient grant 
be uncertain, they may be fairly explained by subsequent usage. 


The result is that, in the opinion of their Lordships, these lands 
are not thanadari lands, and the District Judge was right on the first 
point to be decided, viz., whether these mouzahs were or were not 
within the Raja’s zamindari. Having arrived at this conclusion their 
Lordships deem it unnecessary and inadvisable to pronounce upon, 
the other two defences raised by the several appellants. The question 
whether mine and minerals belonged to Jandowners or to the Govern- 
ment is a far-reaching one, on which they would be unwilling to 
embark without having the fullest assistance of counsel. 


In a case which came before this Board several years ago, the 
Imperial Japanese Government `v. the P. & O. Steam Navigation 
Company (*) two points of great public importance were raised by the 
decision of the court under appeal, and their Lordships having come 
to the conclusion that they must advise His Majesty to reverse the deci- 
sion of the Court below on the first ground, abstained from expressing 
any opinion on the second ground, while they carefully explamed that in 
so doing they were not to be held to have given any authority thereby 
to that part of the decision which they did not touch. Their Lord- 
ships would desire to be understood to be acting in the same way in 
the present case. 


The respondent has failed to prove that he has any right to the 
minerals under these three villages, and the decision of the High 
Court must be reversed and that of the District Judge restored. 
This is all that their Lordships have todo. They have not to deter- 


- mine as between the two sets of appellants which is entitled to the 


mines, nor who is entitled to them. 
Appeals allowed. 


The Solicitor, India Office—Solicitor for the appellant. 


aon . Downer & Johnson.—Solicitors for the respondents. 
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JOWAD HUSSAIN (Defendant) 
VEFSUS 
GENDAN SINGH (SINCE DECEASED) 
AND OTHERS (Platntzffs) .* 


Limitation “Act, Art. 81—Aptlication for a final decree in mort- 
gage suil — Runs from date of decree of appellate court. 

In a mortgage suit itis that preliminary decree which is 
ultimately passed by an appellate court of final jurisdiction which 
can be subsequently made final in the cause between the parties. 
Time under Article 181 of the Limitation Act for an application 
for a final decree accordingly runs, not from the date of the 
preliminary decree passed by a court of first instance, but from 
the date when the appeal against that preliminary decree was 
dismissed by the appellate court. Gajadhar Singh v. Kishen 
Jiwan Lal, I. L. R., 39 All., 641, approved. 


APPEAL from a decision of the High Court of Judicature at Patna. 
Dr. H R. Abdul Majid, for the appellant. 

A. M. Dunne, K. C. and E. B. Ratkes, for the respondents. 
The following judgment was delivered by | 


VISCOUNT DUNEDIN.—lIn this case the plaintiffs were mort- 
gagees under a registered mortgage bond granted by the defendant. 
They raised action for the sum of Rs. 52,000 odd, said to be due 
under the mortgage. The defendant denied that the whole sum 
was due, as he said the plaintiffs had not given him credit for two 
sums of Rs. 11,000 odd and Ks. 8,000 odd, which he had paid, 
such payments having originally been endorsed on the bond but 
` the endorsations having been erased by the plaintiffs. 


The Subordinate Judge gave effect to this contention, but made 
the ordinary preliminary decree for the sum of Ks. 19,000, being 
the sum due, with proper computation of interest, after allowing 
credit for the above-mentioned two sums. The date of this decree 
was 22nd February, 1915. The six months of grace for payment 
would, therefore, expire on the 22nd August, 1915. The mort- 
gagees appealed against the decree? The appeal was heard, and 
the appeal dismissed on 21st May, I917. 


On the 21st February, 1919, application was made for a final 


decree. The defendants opposed the application on the ground | 
that it was time-barred under Article 181 of the Schedule to the 


Limitation Act, 1908. The terms of that Article of the Schedule 
are.:““Applications for which no period of limitation is provided else- 


where in this Schedule; period of limitation three years; time from . ~ 
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which period begins to run, whep the right to apply accrues... . > 


The three years had expired or had not expired according ‘as i 
computation fell to be made, as the. defendants urged, from the: 
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time fixed for payment by the original decree, or, as the plaintiffs 
urged, from the date of the dismissal of the appeal.- The Subordi- 
nate Judge gave effect to the contention of the plaintiffs. 

On appeal the Court of Appeal upheld the decision of the 
Subordinate Judge. _Thé present appeal is against that judgment. 


` The point, therefore, is simply whether the time runs from the expiry 


of the time fixed by the original preliminary decree or from the date 
when on appeal against that decree the appeal was dismissed. 


The appellant’s counsel strenuously urged that the appeal was 
not against the decree, but only against the items in the decree. 


. This is a complete misunderstanding. An appeal must be against 


a decree as pronounced. It may be rested on an argument directed 
to special items, but the appeal itself must be against the decree, 
and the decree alone. Which date is then to be preferred? Their 
Lordships agree entirely with what was said by Banerji, J. in the 
case of Gajadhar Singh v. Kishan Jiwan Lal ©) :— 


“It seems to me that this rule—the rule regulating application for 
final decrees in mortgage actions—contemplates the passing of only 
one final decree in a suit for sale upon a mortgage. The essen- 
tial condition to the making of a final decree is the existence of 
a preliminary decree which has become conclusive between the 
parties. When an appeal has been preferred, it is the decree 
of the appellate Court which is the final decree in the cause.” 

These words are all the more weighty that previously the learned 
Judge had in the case of Madho Ram v. Nihal Singh (°) held that 
when there had been an appeal against a prelimmary decree, the 
limitation period applicable to an application for final decree ran 
from the expiry of the time for payment fixed by the original decree, 
and not from the disposal on appeal, a view which he candidly con- . 
fessed in this case was erroneous. The point is put with admirable 
brevity by Tudball, J. :— 

When the Munsif passed the decree it was open to the plaint- 

_ iff or the defendant to accept that decree or to appeal. It an 
appeal is preferred, the final decree is the decree of the Appellate 
Court of Final Jurisdiction. When that decree is passed, it is 
that deciee and only that which can be made final in the cause 
between the parties.” 

The same view was incidentally taken without comment by this 

Board in the case of Abdul Majid v. Jawahir Lal (8). 
Their Lordships will, therefore, humbly advise His Majesty to 
dismiss the appeal with costs. : l , 
Appeal dismissed. 
J. Page Thomas.—Solicitor for the appellant. 
W. W. Box & Co.—Solicitors for the respondents. 


(1) I. L. R., 39 All, 641. 
(2) I.L. R., 38 All, 21. 
(3) I. L. R., 36 AIl, 350. 
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GUNNA AND OTHERS `, 
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Penal Code, sections 2 and gr1— Subject of native state guilty of reaining 
stolen praperty within the state—Jurisdiction— Offence not punishable 
under Penal Code, _ 


A subject of a native state, who is guilty of retaining stolen 
property within the native state, is not liable to be punished 
under the Indian Penal Code. Q.-2. v. Xirpal Singh, I. L. R., 
9 All., 523, followed, 


CRIMINAL REVISION from an order of BABU KASHI PRASAD, 
Sessions Judge of Muttra. 

A. Sanyal, for the applicants. 

M. Waltullah (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by 


BANERJI, J.— This is a revision by Gunna and three others. 


` Gunna has been convicted of an offence punishable under section 411 
of the Indian Penal Ccde,in that he on the 13th July, 1925, at 
vilage Kunwara dishonestly retained three bullocks belonging to 
Phuley of village Birjwari, knowing or having reason to believe the 
same to be stolen property,and sentenced to one year’s rigorous 
. Imprisonment, including one month’s solitary confinement. Petitioners 
Nos. 2, 3 and 4 have been convicted under section 380 of the Indian 
Penal Code for stealing the three bullocks from the house of Phuley, 
a cultivator residing in M. Birjwari, thana Barsana, Muttra district. 


I will dispose of the case of these three first. They were seen in . 


village Kunwara, one mile from M. Birjwari, on the evening of the 
12th of July. This village lies between Kama and Birjwari. They 
were seen early on the morning of the 13th July driving the bullocks 
from the forest of Kunwara towards the aéad: of that village. They 
were found in possession of the bullocks in mauza Kunwara, which 
is in Bharatpur State. Iam unable to say that the finding of the 
courts below with regard to these persons is wrong. I dismiss the 
application. 

The case against Gunna is that he was found in possession of 
these three bullocks by Sub-Inspector Gyan Chand of thana Kama, 
Bharatpur State, in vilage Kunwara. There is nothing on the 
record to show that Gunna is a subject of His Majesty the King; 
on the contrary, the evidence points to the fact that he is a subject 
of the Bharatpur State. The retention of stolen property at 

o * Cr. Rev, No. 274 of 1926 
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Bharatpur is thé charge against him. In view of the ruling reported 
in Q.-E. v. Kirpal Singh (? ) and by reason of section 2 of the Indian 
Penal Code, I am of opinion that a subject of the native state, who 
is guilty of retaining stolen property within the native state, is not 
liable to be punished under the Indign Penal Code. There is no 
suggestion that he received the stolen animals anywhere within 
British India. On the contrary, the evidence of the witnesses from 
Bharatpur proves that the bullocks were brought by Dhundi, Jugla 
and Dham to his house at Kunwara. 


Mr. Sanyal-wished to argue the point that the joint trial of 
Gunna and the other petitioners was illegal ; but I cannot allow him 
to raise a point which was never raised in either of the courts below 
and which does not appear to me to have any substance. 


Under these circumstances, I set aside the conviction of Gunna 
under section 411 of the Indian Penal Code. 


Conviction set aside. 
(1) IL. L. R, ọ All, 523. 
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KEKRI PRESS COMPANY LTD —IN THE MATTER OF 
(Petitioner) .* n 

Companies Act of 1913, sechieon 12—Applicaticn inder, by a Company 
situated in Ajmere and Merwara, for transfer of its registered office— 
high Court—Jurisdichion—Regulation I of 1877, section 23, provisions 
Of, applicability of. 

The Allahabad High Court has no jurisdiction to entertain an 
application, under section 12 of the Companies Act of 1913, 
made on behalf of a Limited Company, situated in Ajmere and 
Merwara, for the transfer of its registered office, the Chief Com- 
missioner of Ajmere and Merwara being the“ High Court” for 
such purposes. 

APPLICATION under section 12 ‘i the Companies Act (VII of 
1913). 

Panna Lal, for the applicant. 

The following judgment was delivered by 


MUKERJI, J.—This is an application on behalf of the Kekri 
Press Co., Ltd., purporting to have been made under section 12 of 
the Companies Act, praying for the confirmation of a resolution by 
which the Company proposed to locate its registered office at Aligarh 
instead of, as hitherto, at Beawar. 

At the last hearing of the application I entertained some doubt 
as to whether I could hear the application. I granted the learned 
counsel a week’s time. The matter has again been argued to- Gey, I 

* Mis. Case No 433 of 1926 
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am not satisfied that this court has jurisdiction to entertain the 
application. 

Under section 12 of the Companies Act of 1913 the alteration 
of the place of the registered office cannot take place unless the 
resolution proposing the transfer has been confirmed by ‘‘ the 
Court”. ‘The Court’ is, according to the definition of the expres- 
sion given in the section 2 of the Companies Act, the Court having 
jurisdiction under the Act. Under section 3 the Court having 
jurisdiction is the High Court having jurisdiction in the place at 
which the registered office of the Company is situate. The regis- 
tered office of the Company is situate in Beawar, a place over which 
this Court has no ordinary jurisdiction. I have been referred to 
the provision of section 23 of Regulation I of 1877 which con- 
solidates and amends the law relating to the administration of civil and 
criminal justice in Ajmere and Merwara as establishing the fact that 
references under Chapter 46 of the Civil Procedure Code or under 
section II of the Provincial Small Cause Courts Act are to be made 
to the High Court and not to the Chief Commissioner. But it is the 
Chief Commissioner who is the highest court of appeal in the locality 
mentioned under the very section 23 of the Regulation. The word 
“ High Court” is defined in the General Clauses Act with reference 
to civil proceedings as the highest Court of Appeal in the part of 
British India in which the Act containing the expression “ operates”. 
Thus the Chief Commissioner of Ajmere and Merwara is the High 
Court for the purposes of civil proceedings and therefore for the 
purposes of the Companies Act. 


I hold that this application has been made to the Court without 
jwiisdiction and order that the petition, after a certified copy has 
been kept, be returned to Mr. Panna Lal for being presented to the 
proper Court. Any papers which may have been filed by the 
applicant by way of proof will be, on a proper application being 
made for the purpose, returned to the counsel. i 





GOKUL KALWAR (Defendant) 
VETSUS 
CHANDAR SEKHAR AND OTHERS (Plaintiffs) * 


Transfer of Property Act, section 83—One of the morlgagees a misnor—No 
gyardian ad litem appointed— Deposit invand— Redemption—Mortgage 
redeemable mn any Jeth—Mortgagors not entitled to any mesne profits— 
Dismussal of appeal against final decree for want of prosecution— Does 
not render appeal against preliminary decree incompetent. 

The defendant, an usvuf1 uctuary mortgagee, held under a mort- 

gage-deed which provided for redemption on payment of the 

„Principal sum secured on any Jeth Sudi Puranmashi. After 
* F, A, No, 450 of 1922 : 
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making a deposit under section 83 of the Transfer of Property 
Act the plaintiffs-mortgagors sued for redemption and claimed 
mesne protits from the date of the deposit. The lower court 
held that, inasmuch as one of the mortgagees was a minor when 
the deposit was made, and no properly constituted guardian 
ad litem had been appointed of tIfat minor in respect of the pro- 
ceedings under section 83, the deposit was invalid and the cout 
refused mesne profits {rom the date of the deposit. It never- 
theless passed a preliminary decree for redemption and therein 
granted mesne profits from the date of the suit to the date of 
the delivery of possession. The, mortgagee appealed against 
that portion of the preliminary decree which dealt with the 
pendente lite mesne profits and the plaintiffs filed cross-objections 
as to refusal of the past mesne profits. Æeld, (1) that the deposit 
was invalid; Khannu Mal v. Inderpal Singh, 21 A. L. J. R., 39, 
followed ; (2) that the possession of the mortgagee, in the absence 

« of a valid deposit, was not unlawful and the plaintiffs were not 
entitled to pendente lite mesne profits, 


Pending the appeal against the preliminary decree the lower 
court had assessed the pendente lite mesne profits and passed. a 
final decree awarding a certain sum to the plaintiffs, The 
defendant preferred an appeal against the final decree but that 
appeal was dismissed tor want of prosecution. Subsequently 
the appeal against the preliminary decree came on for hearing 
and a preliminary objection was taken, that having regard to the 
dismissal of the appeal fiom the final deciee it could not be 
heard. Meld, overruling the preliminary objection, that the appeal 
against the preliminaiy deciee was maintainable. Kanhaza Lal y. 
Tsrbent Sahai, I. L. R., 36 All., 532, followed. 


"FIRST APPEAL from a decree of BABU CHARU DEB BANERJI, 
Subordinate Judge of Gorakhpur. 


' Shiva Prasad Sinka, for the appellant. « 
B. E. O'Conor and Sankar Saran, for the respondents. 


~ 


‘The following judgment was delivered by 


LINDSAY, J.—This appeal is directed against a preliminary 
decree passed in the court of the Subordinate Judge of Gorakhpur in 
a suit for redemption. The plaint is dated the 15th of September, 
1916 and the suit was suit No. 7 of 1917. It seems that the suit 
was dismissed originally in the court of first instance. There was 
an appeal to this Court and the case was -sent back for disposal on 
the merits, and finally the Subordinate Judge gave judgment on the 
sth of October, 1922 allowing redemption. S 


In framing their suit for redemption the plaintiffs-mortgagors 
asked for mesne profits for two periods : 


(1) from the date of a certain deposit which they had made in 
court under section 83 of the Transfer .of Property Act till the date 
of the suit ; and : a 


~ 
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(2) from the date of the suit till the date of delivery of pos- 
Session. 


The Subordinate Judge was of opinion that the plaintiffs were 
not entitled to mesne profits for the first period and he based his 
decision on the ground that, the deposit which the plaintiffs had 
made was not a proper deposit. At the time that deposit was made 
one of the mortgagees was a minor and when the plaintiffs lodged 
the money in court there was no properly constituted guardian ad 
litem of this mortgagee-defendant. The learned Subordinate Judge, 
therefore, held that this was not a good deposit so as to stop the 
running of interest and he relied for his decision upon a judgment 
of this Court in Khannu Mal v. Inderpal Singh (°). That case 
‘afterwards came up before a Bench in Letters Patent(*), in -which 
the law was affirmed as followed by the learned Subordinate Judge. 
It must be taken, therefore, that there was, before the date on which 
the suit was brought, no valid deposit of the mortgage money under 
section 83 of the Transfer of Property Act. So far, therefore, the 
learned Subordinate Judge was right in refusing the claim of the 
plaintiffs to mesne profits for the period between the date of this 
deposit and the date on which the suit was brought. 


We are, however, unable to understand why after coming to this 
finding, the learned Subordinate Judge allowed mesne profits to the 
plaintiffs from the date of the suit till the date of delivery of pos- 
session. 


The judgment of the Subordinate Judge was delivered on the 
sth of October, 1922 and by the decree which was prepared ‘on the 
13th of October, 1922 the defendants-mortgagees were ordered to 
vacate possession in favour of, the plaintiffs on or before the 5th of 
March, 1923. As amatter of fact, the plaintiffs got possession 
either on the 26th or 28th of October, 1922. The question is 
whether the Subordinate Judge was justified, in this preliminary 
decree, in giving a direction that the plaintiffs should receive mesne 
profits from the date of the suit till the date of delivery of posses- 
sion. If the defendants-mortgagees could not be said to have had 
wrongful possession ,during this latter period, they were certainly 
not liable to pay mesne profits to the plaintiffs. 

This question, as to whether the defendants were in wrongful 
possession or not, must be determined on the terms of the mort- 
gage in their favour. It is clear that this mortgage was one of 
those possessory mortgages in which the defendants were only 
liable to surrender possession if everything was done by the mort- 
gagors to discharge the mortgage debt by Jeth Sudi Puranmashi. 
In a mortgage of this kind the.mortgagee can only be called upon 
to vacate possession in favour of the mortgagors if all steps necessary 
to redemption have been taken so as to enable the mortgagee to 


(æ) [1921] 19 A, L. J. Ru 893. (2) [1923] 21 A, L. J, R, 39. 
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vacate possession in the fallow season of Jeth. It follows, therefore, 
that if in one particular year the mortgagors fail to take all the 
necessary steps to obtain redemption in the fallow season, the 
mortgagee is entitled, under the terms of the mortgage, to remain 
in possession till the fallow- season of the following year, -and it 
could not, therefore, be said that whére the plaintiffs have made 
default in taking proceedings for redemption in one year the mort- 
gagee is, for the year which follows, in wrongful possession. On 
the contrary, he is in possession in strict accordance with the terms 
of the mortgage contract. 


And so in the present case we are unable to see how it can be 
said that these mortgagees were in wrongful possession from the 
date of the suit up till the date of delivery of possession. Before: 
the suit was brought no proper and effective steps had been taken 
by the mortgagors to obtain redemption in the fallow season 
of Jeth. We are, therefore, of opinion that the direction in the 
preliminary decree, awarding mesne profits from the date of the 
suit till the date of delivery of possession, was erroneous. 


It now appears that, since the passing of this preliminary decree 
in the court below and since the date of the filing of this appeal 
(No. 450 of 1922) a final decree was prepared in the court of the 
Subordinate Judge of Gorakhpur. This was drawn up on the 28th 
of April, 1924. The Subordinate Judge by that final decree awarded 
a sum of Rs. 8,000 odd by way of mesne profits to the plaintiffs. It 
seems, from what took place before him, that the defendants resisted 
this claim for mesne profits, but the Subordinate Judge naturally 
felt himself bound by the terms of the preliminary decree. 


Against this final decree the present defendant-appellant, Gokul 
Kalwar, filed a First Appeal No. 103 of 1925, objecting to the 
award of these mesne profits’ That appeal, however, was dismissed 
several months ago for want of prosecution, the reason being that 
the appellant had failed to deposit the necessary translation and 
printing charges. 

It was suggested before us that the result of the dismissal of 
the plaintiffs’ appeal, F. A. No. 103 of 1925, was that we were not 
at liberty any longer to deal with this appeal (No. 450 of 1922) 
directed against the preliminary decree. It was argued that the 
final decree in the mortgage suit had become final as between the 
parties and that we are not now ina position to pass any decree 
which would be inconsistent with that final decree. We think, 
however, this argument must be rejected in view of the ruling of 
the Full Bench of this Court in Kanhaiya Lal v. Tirbeni Sahat (*). 
Following the principles laid down in that ruling, we are of opinion 
that there is no obstacle to our entertaining this F. A. No. 450 of 
1922 and varying the preliminary decree of the trial court. 
(1) I. G,-R.,°36 All., 532, 
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The result of all this is that we hold that the preliminary decree 
was wrong in allowing mesne profits from the date of suit till the 
date of delivery of possession and we vary that preliminary decree 
accordingly. l 

The cross-objection which is filed relates to the claim of the 
plaintiffs for mesne profits fôr the period between the date of the 
deposit and the date of the filing of the suit We have already 
discussed this matter at length, and in view of the law which has 
heen laid down and according to which there was no good deposit 
under section 83 in this case this cross-objection must fail. The Sub- 
ordinate Judge was undoubtedly right in holding that there had been 
no valid deposit. We allow the appeai, therefore, and vary the preli- 
minary decree by striking out that portion of it which grants the plaint- 
iffs relief in the shape of mesne profits between the date of suit and 
the date of delivery’of possession. We dismiss the cross-objections 
also. We leave the parties to pay their own costs in this Court. 

Appeal allowed 


(è) 


‘ 


\ 
QUDRAT-UN-NISSA BIBI (Defendant) 
: VETSUS 
ABDUL RASHID AND ANOTHER (Plaintiffs) .* 


Agra Preemption Act of 1922, secs. I9 and 20— interest acquired by defendant 
during pendency of suit but before decree, effect of —Withdrawal of 
pre-emption money after filing appeal—No estoppel. 


Where the defendant-vendee obtained a share in the village 
by gilt during the pendency of a suit for pie-emption and 
before the decree, eld, that the plaintiff was perfectly justified in 
bringing the suit but he had been deprived of bisright on account of 
the interest acquired by the defendant subsequent to the institution 
of the suit. Brhar: Lal v. Mohan Singh, I. L. R., 42 All., 268 and 
Baldeo Misr v. Ramlagan Shukul, 21 A. L. J. R., 648, referred to. 
The law as interpreted just before the Act was never intended to 
be altered by sections 19 and 20 of the new Pre-emption Act. 

The fact that the defendant-vendee had taken out of the cout 
the amount of pre-emption money deposited by ‘tthe plaintiff to de- 
fendant’s credit after filing of the present appeal by the defendant, 
could not disqualify the defendant from proceeding with her 
appeal. /firkhar Ali'v. Thakur Singh, 15 In. Cas., 347 and Sundar 
Das v. Dhanpat Rat, [1907 | P. R., 16, followed. 

First APPEAL from an order of BABU GAURI PRASAD, Judge of 
the Court of Small Causes, exercising the powers of a Subordinate 
Judge of Allahabad. . 


Zafay Mehdi and Haidar Mehdi, for the appellant. 
‘Mukhtar Ahmad, for the respondents. 
bd ` * F, A. F. O. No. 154 of 1925 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This, is a, defendant's “appeal arismg out of a 
suit for pre-emption. On the 23rd November, 1923, the sale sought 
to be_pre-empted took place. The case is accordingly governed 
by the New Preemption Act of 1922,.which came into force on the 
17th February, 1923. The suit for preemption was filed on the 22nd 
November, 1924. While that suit was pending in the first court, 
the defendant obtained a deed of giften the 8th April, 1925, of an- 
other share in the property in the same mahal, and pleaded that the 
plaintiff had actually -lost his right of preference over her. The 
court of first instance held that under section 19 of the Agra Pre- 
emption Act the plaintiff had lost his right, and accordingly dismiss- 


ed the suit. On appeal, the appellate court has taken a contrary : ; 


view. It has come to the conclusion that the interpretation of sections 
Ig and 20 of the Agra Pre-emption ' Act is that the defendant cannot 
resist the plaintiff’s claim unless she had acquired an indefeasible 
right in the mahal prior to the suit. On the question of fact the 
appellate court has recorded a clear and categorical finding that the 
transaction of the 8th April, 1925, was in reality a gift in its nature 
and not a fale. This finding must be accepted. 


The question that we have to consider is whether by. virtue of hay- 
ing obtained a share in the village by gift during the pendency of suit 
and before the decree, the defendant-vendee can defeat the plaintiff 


Undoubtedly, before the Pre-emption Act was passed, the law as 
interpreted by the Special Preemption Bench was that the plaintiff 
must have a subsisting right of pre-emption not only on the date of 
the sale and the date of the suit, but also at the time of the decree. 
The result used to be that if, prior to the passing of the decree, the 
defendant acquired an interest by way of gift, which put him onan 
equal footing with the plaintiff, the suit could not be decreed. We 
may refer to the case of Bikari Lal v. Mohan Singh (+). As the 
whole object of the constitution of the Special Bench had been to ensure 
a uniformity of decisions, the principle that the last crucial date was 
the date of the first court’s decree was followed in the case of Baldro 
Misr y. Ramlagan Shukul (*) . Though one of us there pointed out that 

“a possible view to take might have been that nothing which 
happens after the institution of a suit can alter the position of 
the‘parties’’. 


That however was not a case of an acquisition of another interest 


' by the vendee, but of a loss of right by the plaintiff after the decree. 


The question before us ıs whether the law as laid down in Bihari 
Lal’s case has been altered by the new Act. 

No doubt sections 19 and 20 are not as clear as they might have 
been, but we have no doubt that the Iaw as interpreted just before 
the Act was never intended to be altered. It is contended that 

(1) I. L. R., 42 All, 268. (2) 21 ALL. J. R., 648 
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section 20 permits a defence only when prior to the institution of 
the suita purchaser has transferred property or has acquired 
an indefeasible interest in the mahal. The language of section 
20, when examined according to its grammatical construction, 
does not bear this out. The,expression “prior to the institution of 
such suit” follows after the word “has” in the first portion, 
and therefore cannot be deemed to be understood after the 
the word “or” and écfore the words “ has acquired” in the second 
portion. Had the latter portion been “or acquired ’’ ‘instead of “sor 
has acquired”, a different conclusion might have followed. We 
must look at the language of the section itself and ignore the 
marginal note. On that language, there is no justification for con- 
_ fining the.second portion to a contingency prior to the suit It is 
argued on behalf of the respondent that by implication section 20 
means that in every case of an acquisition by the defendant of an 
interest other than an acquisition prior to the suit, the defence will 
not succeed. To accept this contention would be to introduce new 
words into the section which are not to be found there. 

Even if section 20 does not govern the case, then that section 
would,certainly be silent as to the acquisition after the suit. On the 
other hand, section 19 undoubtedly deals with the stage when the 
decree is about to be passed. If by that time the plaintiff has no 
longer a subsisting right of pre-emption, he cannot get a decree. 
The words “ right of pre-emption” are used in a technical sense in this 
Act and have been defined in section 4, sub-clause 9. In that sub- 
clause, a right of preemption means a right of a person on a transfer 
of immovable property to be substituted in place of the transferee by 
reason of such right. If leaving out the unnecessary words we were 
to substitute the equivalent of the expression “ right of pre-emption ” 
in section 19, that section would read somewhat as follows :— 

‘No decree of pre-emption shall be passed in favour of any 
person, unless he has a subsisting right to be substituted in place 
of the transferee at the time of the decree, etc., etc.’’. 

Once this section is read in this light, it leaves no doubt that 
the plaintiff's right to be substituted in place of the transferee must 
subsist at the time when the decree is to be passed. Now the right 
of substitution may be lost in several ways. It may either be lost 
owing to the loss of plaintiff’s interest in the mahal or owing to the 
change in the status of the defendant. But in either case no decree 
can be passed in favour of the plaintiff, unless. he has a subsisting 
right to be substituted in place of the vendee at the time when the 
decree is to be passed. * 

i It is argued that section I9 was intended to deal with those 
cases only where the plaintiff has lost his interest independently 
of the vendee; whereas section 26 deals with cases where the defend- 
ant has done something independently of any loss of right by the 
plaintiff. It might have been very logical to classify cases in that 
way, but on the language of the two sections there is no justification 
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{or holding that they can be separate in that way. If we were to 
accept the contention of the respondents, then unless we introduced 
some more words in sectidn20, the result would be that neither 
section 19 nor section 20 would cover a case where a defendant has 
acquired an interest during the pendency of the suit. We do not | 
think that this contingency was overlooked or left unprovided for by 
the legislature. In our opinion the true interpretation of section 19 
is that the plaintiff must possess a subsisting right at the time when 
the decree is passed by the first court. His loss of that right sub- 
sequent to that decree would, however, in no way be prejudicial to him. 

We might, however, point out that in actual practice the rule 
which allows vendees to rely on gifts, obtained pendente lite often 
causes considerable inconvenience. A gift, may be pleaded at the 
last moment ; the court may have to take further evidence in proof 
of it, the plaintiff may challenge it as being fictitious or may allege 
it to be a sale, and a second suit to pre-empt it may also be: pending. 
All such things involve delay and embarrassment and place a pre- 
emptor in a position of great uncertainty. These however are 
matters for the consideration of the legislature. Our duty merely is 
to give effect to the language of the sections as they stand. +. 

The respondents have raised a further point before us that, in- 
asmuch as the defendant-vendee has taken out of the court the 
amount of preemption money ‘deposited by the plaintiffs to her 
credit after filing of the appeal, she is disqualified from proceeding 
with the appeal. The learned vakil for the respondents has not 
been able to place before us any authority in support of this view. 
The plaintiff has taken out execution of the decree and has either 
obtained or is seeking to obtain possession of the property. In the 
meantime, the defendant, in order that the money may not lie with- 
out interest, has taken it out. There is authority for the view that 
such a conduct on her part does not amount to estoppel. We may 
only ‘refer to the cases of Jftskhar Ali v. Thakur Singh C) and 
Sundar Das v Dhanpat Rai (°) of the Punjab High Court, where 
such a view has been followed We, therefore, think that*there was 
no. estoppel against the appellant. Ea 

It must, however, be admitted that on the date when the suit 
was instituted, the plaintiff was perfectly justified in bringing the 
suit. He has been deprived of his right on account of an interest 
acquired by the defendant subsequent to the institution of the suit. 
We, therefore, think that the plaintiff must be given full costs of 
the first court. The result, therefore, is that this appeal is allowed, 
the decree of the lower appellate court is set aside and that of the | 
court of first instance restored with this direction that the plaintiff 
will recover his costs from the defendants in the first court but will 
pay the costs vf the defendants in this Court and the lower appellate 
court. . 

Appeal allowed. 
(1) 15 In. Cas., 347. (2) [1907] P. R., 16. = | 
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MEWA RAM Defendant) 
versus 
RAM GOPAL (Plaintif) AND HOTI LAL 
AND OTHERS (Defendants) * 


Companies Act, section 4—Onregistered association of more than 20 persons 
—fllegal—Bar to suit for dissolution of bartnership or partition. 


When an association, formed for the purpose of gain, 
is unregistered, although under the law it ought to have been 
registered and the business of the association has been going on 
forsome years, ke/d (fer WALSH and MUKERJI, JJ., SULAIMAN, J. 
dissenting), that one of its members cannot sue in a court of law 
for partition of the existing assets, 


Where certain persons exceeding 20 in number entered into a 
partnership under a deed by which it was agreed that they should 
carry on a factory and share in the profits and losses thereof in 
certain defined proportions and the business was run for a number 

; of years without being registered and thereafter the plaintiff, who 

‘owned a share in the partnership, brought a suit for a declaration 

that the partnership was invalid and that the factory might be 

sold, that plaintif’s subscription be refunded, that the partnership 

: be dissolved and all accounts be taken and partition be made of 

property belonging to the parties, Ae/d, that section 4 of the 

Companies Act was a bar to the suit and the plaintif was not 
entitled to any of the reliefs sought. 

Ln re: Padstow Total Loss and Collision Assurance Association, 
L. R, 20 Ch. Div., 137, La re: Lead Company's Workmen Lund 
Society, L. R., 11 Ch. Div., 196, Zn re: The One and All Sickness 
and Accdent Assurance Association, 24 Times Law Reports, 674, 
Queen v. Tankard, [1894] 1 Q. B., 548 and Kearley v. T, honipson, 
L. R.. 24 Q. B. D , 742, referred to. 

FIRST APPEAL from a decree of BABU GANGA NATH, 
Subordinate Judge of Moradabad 


B. E. O Conor, Surendro Nath Sen and Panna Lal, for the 
appellant. i 


Sir Tej Bahadur Sapiu, Kailas Nath Katju and Shambhu Nath 
Chaube, for the respondents. 


The following judgments were delivered :— 


SULAIMAN, -J.—The dispute relates to two ginning factories 
started under an agreement, dated the roth November, 1902. Accord- 
ing tothe plaint, as originally filed, there were more than 20 share- 
holders in the factories from the very beginning and the partnership 
was invalid, though it was alleged that the shareholders had no 
knowledge of its invalidity. ` The main reliefs claimed were :— 

` * F, A, No. 366 of 1922 
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(A) 1. for 4 declaration that the partnership was invalid. 


2 fora refund of the plaintiff's subscription out of the 
proceeds realiséd. by an auction sale of the factories, or 


3. for exclusion of the plaintiff from the partnership and 
a refund of his subscription in some other proper way. 


(B) In the alternative a division of the properties of the 
factories and, if proper, an auction sale of the pro- 
perty and an award to the plaintiff of a 1/8th share 
in their sale proceeds. 


Subsequently the plamtiff amended his plaint and added a clause 
that though the partnership was originally invalid it became valid 
in 1915 because the number of shareholders became less than 20. 
Accordingly a further relief was added fora dissolution of the 
partnership or a declaration that it was dissolved and taking of 
accounts. 

In the plaint there was no mention of the amount of the subs- 
criptions contributed by the plaintiff- or the other partners, but in 
paragraph ọ it was alleged that the rights of the plaintiff in respect 
of the properties of the factories subsisted and he was the owner 
of a 1/8th share. In paragraph 10 it was stated that the defendant, 
Lala Mewa Ram, was the manager of the factories. In ‘his written 
statement the defendant-appellant admitted that the plaintiff was the 
owner of 1/8th share and also that the defendant was the manager. 
The substantial pleas raised in defence were that the partnership 
was illegal, that the suit was not maintainable and that the claim 
was barred by time Although admitting his liability to render 
accounts for one year, the defendant denied any further lability. 

In the trial court the plaintiff abandoned the position that the 
partnership became legal at any stage and conceded that the number 
of partners had always been more than 20 since 1902. It therefore 
became common ground that the partnership which admittedly had 
been formed for the purpose of gain was for want of registration 
illegal under section 4 of the Indian Companies Act. 

The learned Subordinate Judge found that the plaintiff was not 
entitled to obtain dissolution or any decree for accounts. He fur- 
ther found that a claim for a refund of the subscription was barred 
by time. He however came to the conclusion that, although the 
association was an illegal one, the various parties to the agreement did 
not lose their right as owners of properties. He accordingly gave 
the plaintiff a decree for partition of the property ‘and appointed a 
Receiver. He further held that inasmuch as the property was not - 
capable of partition by actual division, the stock-in-trade should be 
sold by auction. š 

Only L. Mewa Ram, defendant No. 1, who is the manager of 
the factories, has appealed. The other defendants have submitted 
to the decrees. i ° 


VOL. XXIV] HIGH COURT 779 


It cannot be doubted for a moment that this partnership con- 
travened the provision of section 4 of the Indian Companies Act, 
which requires that any company or association or partnership, 
consisting of more than 20 persons formed for the purpose of carry- 
ing on any business, that has for its objects the acquisition of gain, 
must be registered asa company. The Association, therefore, is 
wholly illegal and cannot as such be recognised by the coart. Any 
person who comes to court and asks for its assistance in a way 
which would necessarily imply a recognition of the existence of such 
an association is out of court. The court must refuse to help him 
even though-he may have to suffer an injustice. On the other hand, 


if the plaintiff does not want anything in furtherance of the objects. 


of this Ilegal association nor asks the court to recognise the associa- 
tion as such but seeks remedy in order to puta stop to this illegal 
association, his claim cannot be dismissed so summarily. If his posi: 
tion as owner of some property, even though that property might have 
been acquired in some way not recognised by law or even prohibited 
by it, can be recognised then he may have a ocus standt to ask the 
court to do justice between the parties. It is, therefore, necessary 
to consider in detail each of the reliefs claimed by the plaintiff and 
see whether it is possible to grant any of them. 


A declaration that the partnership is illegal and invalid cannot 
obviously be refused. If an illegal association is carrying on 


business, it is possible that‘under certain circumstances its members“ 


may be liable to a third party who in ignorance of its illegality deals 
with it, Itis, therefore, only fair that if a member is anxious to 
relieve himself from all further liabilities he should be allowed to 
come to court and obtain a declaration that the association is illegal. 
Under certain circumstances he may even ask for some kind of 
injunction restraining the other members from proclaming that he 
is associated with them. 


The relief for dissolution however has no meaning. When the 
partnership is illegal ab f#t/1o no question of its dissolution or even 
a declaration that it is dissolved, can arise. An illegal partnership 
never came into existence and no legal partnership has therefore 
dissolved or can be dissolved. 


A relief for the taking of account of the illegal association (as 
distinct from an account from some person who may be an agent) 
is also out of the question. For such a relief necessarily implies a 
recognition by the court that an association exists of which accounts 
ought to be taken. When the association is itself illega} a court 
cannot assist the plaintiff in getting accounts made, so that he may 
have his full share of the profits made by the illegal association. 


Connected with dissolution * or account taking would be a relief 
for its winding up. The grant of such a relief also would imply a 
recognition of the association as such. ‘There is ample justification 
for Holding that a winding up order of an illegal association cannot be 
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made. Padstow Total Loss and Collision Assurance Association (*) is 
a Clear authority for the proposition that a winding up order cannot 
be properly made in the case of an association which is required 
by law to be registered and yet is unregistered for the law cannot 
take cognizance of such a partnership. Similarly, in South West 
Atlantic Steamship Company (*), a petition for winding up pre- 
sented by solicitors, who had themselves helped in establishing an 
illegal association, was refused. The case of Lowes yv. Governors 
and Company for smelting Down Lead with Pit and Sea coal (°), 
where Warington, J. had ordered the winding up of a society formed 
in the year 1817, is distinguishable The judgment does not show 
that the learned Judge regarded the Society as one carried on for 
the purpose of gain so as to offend against the statute. It nowhere 
States that the Society was an illegal one because it was not regis- 
tered. That seems to be the reason why the earlier case in Padstow 
Total Loss and Colliston Assurance Association was not referred to. 


The prayer for a refund of the original subscription stands on a 
slightly different footing. Where a person has subscribed to the 
funds of an illegal association and wants to recover his subscription 
back before the illegal object has been carried out, there may be no 
difficulty in decreeing his claim. But there may be something to 
be said against him if the illegal association has already been formed 


_ and is being carried on fora considerably long time; but there is 


some authority in support of a claim for refund of such subscription. 
Lindley on partnership (8th Edition, Chapter 6, Section 2, page 
131) says :— 

“Although, therefore, the subscribers to an illegal company have 
not a right to an account of the dealings and transactions of the 
company and of the profits made thereby, they have a right to 
have their subscriptions returned and even though the moneys 
subscribed have been laid out in the purchase of land and other ~ 
things for the purpose of the company, the subscribers are entitled 
to have that land and those things re-converted into money and to 
have it applied as fat as it will go in paymeht of the debts and 
liabilities to the concern and then in re-payment of the subscrip- 
tions. In such cases no illegal contract is sought to be enforced; 
on the contrary, the continuance of what is illegal is sought to 
be prevented.” 

The authority relied upon by Lindley is Harvey v. Collet (*). 
It may, however, be questioned whether the case relied upon was a 
direct authority in point. That was nota case of an illegal associa- 
tion but one which was known by the directors to be impracticable. 
The plaintiff’s case, in fact, was that the defendants were projecting 
a manifest frayd, a mere bubble, a mere scheme to cheat. On those 
allegations the Vice-Chancellor declined, to consider it as a bill for 


(1) [1882] L. R, 20 Ch. Div., 137. 

(2) [1875] 2 Ch. Div, 763. 

(3) ee 2 Ch. Div., 196. 

(4) [1846] 15 Symon’s Reports, 332. i 


? 
VOL. XXIV] HIGH COURT 781 


the purpose of recovering from the defendants the amount or what 
may have been paid for his shares or the original value of them and 
grant him the detailed reliefs asked for by his bill. He did, however, 
suggest that if the project had not appeared to bea fraud in the 
knowledge of the directors at the time when they issued the pros- 
pectus, the position might have been different. 


The learned Subordinate Judge has conceded that the claiin for 
a refund of the original subscription would lie; but he has held 
that it had become time-barred. Iam by no means satisfied ‘that a 
claim fora refund of the original subscriptions in the present case 
could be’ maintained. In the first place, the plaint nowhere suggests 
what amounts were subscribed by the plaintiff and the other part- 
ners. It merely specifies the shares which they held under the 
agreement. It is, therefore, not clear what amount the plaintiff can 
be said to claim as a refund. Another difficulty is that it is an 
admitted fact that for all these years since 1902a good deal of 
profits that were made by the factories has been distributed amongst 
the various partners. The plaintiff therefore might have got back 
much more than what he originally contributed. He cannot be 
allowed to ignore the amount, which he has already received asa 
share of the profits, and yet claim a refund of the whole of his 
original subscription. ! This may not be quite just and fair to the 
other partners; for if there has been an ultimate loss, the plaintiff 
would not be sharing in the loss at all. On the other hand, there 
may be some difficulty in holding that the claim for a refund has 
become barred by time. No doubt there is authority for this view 
to be found in the case of Ram Kumar y. Nemchand (’) where 
the relief claimed by the plaintiff, as modified by his vakil’s statement, 
was to be paid the capital put into the partnership out of the sale 
proceeds of the partnership property. The claim was held to have 
become barred hy limitation as the cause of action was deemed to 
have accrued as soon as the money was paid. In the present case, 
however, there are two circumstances which may distinguish it. 
In the first place, ainounts have been paid to the plaintiff and other 
partners up to the. year 1976-7 Sambat. In the second place, the 
contesting defendant is admittedly the manager of these factories 
on behalf of the members. Under the deed of partnership it was 
his duty to manage and supervise the goods and the articles apper- 
taining to the factories, to keep the entire accounts in order and 
prepare balance-sheets, to divide the profits among the partners and 
to render account to them, to realise money from the partners, to 
spend it and in fact to do all the business relating to the factories 
“as the representative of al] the partners’. He was authorised on 
behalf of all the partners to take all legal steps and he was to be 
treated as “‘the authorised agent of all the partners”. If the defend- 
ant-appellant realised the subscription from,the plaintiff as his 


= (1) [1921] 19 A. L. J. R.,'836. 
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CIVIL agent and has kept it or converted it into some other form of pro- 
perty and has all these years been paying sums to the plaintiff 
_ supposed to be his share of the profits on the original outlay, there 
_ MEWA RaM may be considerable difficulty in holding that the claim is barred by 
Ram Gopa time. I, however, hold that after the illegal association has been 
formed and has been carried on for nearly 19 years and the plaintiff 
Sulaiman; J. himself has been deriving profits out of it and has received consider- 
able sums of money, it is no longer open to him to claim a refund 
of his original subscription on the mere ground that he has now 
decided to severe his connection from this illegal association. 


The question whether the plaintiff is entitled to ask for a parti- 
tion of the properties of the factories is a much more difficult one. 
No direct authority in point has been cited before us either Indian, 

-English or American. The question has, therefore, to be answered 
on the basis of general principles and inferences to be drawn from 
observations made by eminent Judges in some cases. Although an 
illegal association as such cannot be recognised at all, the point 
to consider is whether property which has been acquired in the 
name of such an illegal association out of money ‘contributed by 
its members, does not vest in the members; and, if it does so 
vest, whether any one of them is not entitled to ask for a partition 
as a coowner. It is obviously not only expedient, but just and 
proper, that the business carried on by an illegal association should 
be put a stop to and that its organisation be broken up. If this is 
to happen, what is to become of the assets supposed to belong to 

` f such an association ? Are those assets to be deemed to belong to 
the members, or are they to be nobody’s property ? If they are to 
be nobody’s property and are to remain in the possession of any 
one who happens to seize them, there is likely to be a ‘scramble for 
possession. I can find no authority for holding that properties, 
which have been acquired out of moneys contributed by a group of 
persons who have formed themselves into an association not recog- 
nised by law, do not vest in the persons who contributed the amounts. 
On the other hand, in several cases there are remarks by learned 
Judges suggesting that such a property does belong to them. 


In Queenv. Tankard (*)(Lord Coleridge, C. J. observed : 


‘ It is true that they have no legal existence as a company, 
association, or co-partnership, dt they are none the less beneficial 
owners of Property... ft is untrue to say that they are not beneficral 
owners in fact. It seems to me that the case for the prisoner 1s 
gone the moment his counsel is obliged to admit that if his con- 
tention be good, the prope:ty belonged to nobody, and could so 
to speak be scrambled for. It would be a very strong thing to 
hold that an association not» expressly sanctioned by law, yet 
not criminal, is incapable of holding any property at all. 


The case was a criminal case and on facts it bears no analogy 
(1) [1894] 1 Q. B,D., 548 e 
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whatsoever to the present case, but the view expressed by Lord 
Colerıdge that the members of an illegal association were beneficial 
owners in fact carries weight. The other five learned Judges 
concurred. i 


Gordon y. Chief Commissioner of Metropolitan Police (*) also 
has no analogy to the present case on its facts. Vaughan William, 
L. J., however, observed : 


‘It is not sufficient to induce the court to refuse its assistance 
to a plaintiff that he has acquired the property under a contract 
which is void in law. The property must have been acquired in 
an legal transaction. The fact that the property was acquired 
by a contract void in law may, as between parties to the trans- 
action under which the property is alleged to have passed to the 
plaintiff, afford a good defence but tt will not be a good ground 
upon which the court will refuse tis assistance.” 


Fletcher Moulton, L. J. observed : 


‘tere the plaintiff became possessed of the money under 
circumstances which did not prevent the properly passing to 
him with the possession. He is, therefore, simply in the posi- 
tion of a man suing for money belonging to him which 
has been taken and is being retained by a peison who has no 
right to it. There is no turpis cause in the matter, The monty 
is admittedly money of the plaintiff, and his action to obtain the 

. re-paymeut of it from the defendant rests on nothing but that 
fact. He is not asking the court to enforce any illegal contract or 
to grant relict but solely on the unjustifiable detention by the 
defendant of his money.” 


Later on he observed: 


But I know of no principle of law or decision or even dicium 
which renders money which has become the property of an individual 
liable to be taken and kept with impunity by any person who chances 
fo get hold of it merely because it has been acquired by some wrongful 
or prohibited act?’ 


Buckley, L. J. observed : 


“The plaintiff here is not enforcing any rights directly resulting 
to him from his carrying on business as a book-maker; he is not 
recovering bets; heis seeking to recover from the defendant, who 
has seized it, money which was his and nonetheless his because st 
became his by virtue of a gambling transaction.” 

I admit that the case is no authority ın point but the observa- 
tions of Vaughan William, Fletcher Moulton and Buckley, L. JJ. show 
that they recognised that a person may own property although the 
same has been acquired in the course of some illegal transaction. 

In the case of J re: The One and All Sickness, etc.(*?) the asso- 
ciation was not found by Parker, J. to have been an illegal association, 
because it did not appear thatit was for the purpose of carrying on 
any business. The learned Judge however observed : 

Q) [191¢] 2 K. B. D., 1080. (2) [1909] 25 T. L. R., 674. 


CIVIL 
1926 
MEWA RAM 
RAM GOPAL 





Sulaiman, J. 





MEWA RAM 
v. 
RAM GOPAL 





Sulaiman, J. - 


784 HIGH COURT fA. L.J. R 


“ Eyen if this was an illegal association, he -would not have 
said at any rate-without further consideration that those who 
received these moneys from persons invited to subscribe their moneys 
were not liable to account for those moneys.” 

He was apparently inclined to the view that persons who were in 
possession of moneys: as trustees, though on behalf of an illegal 
association, might be liable to acCount for them. 


In the case of Marrs and others v. Thompson (*) the County 
Court Judge had held that, assuming that the association represented 
by the plaintiffs was an illegal association yet the action to recover 
money for its treasurer was not in furtherance of the objects of the 


Association and could be maintained. Lord Alverstone, C. J. agreed ` 


with the County. Court Judge in regard to what the relations of the 
parties were and that he was justified in coming to the conclusion 
that this was not action in furtherance of an illegal or improper pur- 
pose and that the trustees were merely obtaining thetr own property 
which was held for the members. 


Darling, J. observed: With regard to the point that the courts 
could not recognise this association, it is sufficient to look at the 
facts of this case. If the argument for the defendant is right 
the burglar who was said to have entered his house could not 
be convicted, because the money was not the money of the association 
and was not the property of anybody in this sense that the courts 
could not recognise it as being anybody’s. And therefore the courts 
would have to say that the burglar might take it, because it was not 
the property of anybody. The courts recognise this money as the 
property of somebody for some purposes. Channel, J., however, 
beyond expressing that the point was one of considerable difficulty, 
did not express any definite opinion. 


Even in South West Atlantic Steamship Company (°) where a 
petition to recover costs presented by solicitors who had themselves 
helped in establishing the illegal association was disallowed and a 
winding up order refused, James, L. J. observed, 


“even if there were such a winding-up, it could not, as it ap- 
pears tome, go beyond dealing with existing assets and providing 
for existing liabilities, and could not be made the means of 
enforcing contribution from some members who had not paid in 
order to reimburse other members who had paid, there being, 
as it seems to me, no right of contribution whatever either at 
law or in equity as between the members of such an illegal 
association as this was.” 


Mellish, L. J , though agreeing that the solicitors who must be 
laken to have been fully aware of the illegality of the contract, 
suggested that he was not without a remedy. He observed : 

“I should wish, as far as I am concerned, to keep the question 
open whether when an illegal association is actually going on 
(1) [1902] 86 L. T., 759. (2) [1875] 2 Ch. Div., 7636 
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with its business, if a man who may have signed ın ignorance of 
the law, or’not knowing that there were more than twenty 
members, finds out that hc is engaged in an illegal company 
with more than twenty, he cannot obtain a winding up order. 
He must somehow or other be liable to stop st and I have no doubt 
that such a person could flea bili to restrain all his companions 
from persisting in carrying on the illegal aaventure, and have the 
property, the ships or whatever it might be, which were actually 
engaged in the illegal adventure, divided among them. For instance 
in this case supposing after one voyage had been made and 
before the second voyage was begun a man wished to stop it 
who had really a beneficial interest in equity in the ship, he must be 
entilled somehow or other to stop the ships from going on any further 
illegal adventure and to have them divided among the persons who 
owned them. Upon the question whether that could be done by 
a winding up order or whether it must be done by an action in 
the Chancery Division, Ido not wish to give any conclusive 
opinion.” l 


Baggallay, L. J. also observed : 


“Tonly upon this point desire to say that I am not, as at 
present advised, satisfied that any such order could be made. It 
appears to me that a company of this kind, illegally constituted, 
and illegally constituted for the express purpose of avoiding the 
requirements of the act of Parliament, could not be properly 
wound up under that statute, ‘hovgh it is possible that under 
certain circumstances results equivalent to the winding up might be 
obtained by means of other proceedings,” í 

Lastly I may quote a passage from Buckley on Companies Act, 
roth Edition, p. 551 :— 

‘Ifan order be made to wind upan illegal association, 
judicial opinion has varied as to whether the winding up can 


deal only with the existing assets and liabilities or can further be 
used to enforce contributions as between members.’ 


The passages quoted by me above are all of them obiter dicta 


and, therefore, none of them conclusive. At the same time no - 


direct authority in point has been produced before us where a suit 
brought by a member of an illegal association for actual partition of 
the property purchased in the name of that association has been 
dismissed on the ground that the court cannot assist such a plaint- 
iff. The observations of so many Judges do certainly go to show 
that in their opinion members of an illegal association can have and 
do have an interest in the property. The ownership of a property 
cannot remain in abeyance. The property must vest in somebody. 
It cannot vest in the association, because that association is illegal 
and in the eye of the law does not exist and the court cannot recog- 
nise it. It follows necessarily that the property must therefore vest in 
the group of persons who had purported to form themselves into 
an association, which in the eye of the law never came into existence. 
There is no law under which it can escheat to the Crown. The only 
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conclusion then t> which one can come’ is that the , various persons 
forming themselves into an association not recognised, by law are 
the joint owners of the property acquired with moneys. contributed 
by them. If they all havea joint interest ın the properties, then it 
is immaterial now to consider through what illegal means such 
properties were acquired. To take arf example, a man may have 
obtained money by extortion, or black mail or bribery or through 
gambling transaction but if with the money so acquired he has 
purchased certain property, it would be impossible to hold that the 
ownership of such property has-not vested in him And if two such 
persons have jointly acquired a.property by means of illegal association 
it would be impossible fo throw out a suit by one of them for partition 
of the property held by thei jointly. In the present case there are 
certain properties and assets existing on the spot in which the 
various members have proprietary interest. Every joint’ owner there- 
fore has a right to have these properties held by them jointly divided 
and distributed among the various co-owners. 


The plaintiff, however, cannot be granted a relief which but for 
a different name would for all practical purposes be like ordering a 
dissolution or a winding up. He must ask for actual partition of the 
existing properties and nothing more. He Cannot, for instance, ask 
for an account to be taken afd contributions ordered against sup- 
posed share-holders and contributories when they have never legally 
formed themselves into an association. The reliefs granted to the 
plaintiffs can only be such reliefs as can be granted in a simple suit 
for partition of property movable or immovable. Itis not neces- 
sary for me to consider the rights of creditors of this illegal associa- 
tion at this stage. They may have a right to sue all the members 
and even to attach the properties before an actual partition takes 
place. Under certain circumstances the court has power to appoint 
a receiver of the properties as a rereiyer may be appointed in a 
partition suit; but such receiver would not have power to bring 
suits on behalf of this illegal association against debtors of this 
supposed association. As to the proceeds being realised by sale of 
Property, such a relief cannot be granted on the analogy of dissolu- 
tion of partnership or windińg up order ; but if the case falls under 
section 2 of the Partition Act (No. IV of 1893) and ıt appears to 
the court that by reason of the nature of the property to which the 
suit relates or of the number of share-holders therein or of any 
other special circumstance a division of the property cannot reason- 
ably or conveniently be made and that a sale of the property and 
distribution of the proceeds cannot be more beneficial for all the 
share-holders, the court, if ıt thmks fit on the request of any such 
share-holders, interested individually or collectively to the extent of 
one moiety or upwards, may direct a sale of the property and a 
distribution of the proceeds. 


The order of the Subordinate Judge directing a sale of the 
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properties is notin strict accordance with the requirements of section 


..°2 or other sections'of’ the- Partition Act which ought'to have been 


followed. 


J would, therefore, allow the appeal in part and modify the 
decree of the court below 16 this extent that I would decree the 
plaintiff’s suit -for separation of 1/8th share in the existing assets 
by partition subject to the assets being sold if an application under 
section 2is made on behalf of share-holders interested individually 
or collectively to the extent of one moiety or ypwards jn which case 


the procedure laid down in the Partition Act (No..IV of 1893) would 


have to be followed. 


MUKERJ!I, J.—The only point to determine in this appeal is a 
question of pure law. The point is not covered by any Indian 
authority. It has been found that certain persons exceeding 20 in 
number professed to enter nto a partnership under a deed, dated the 
toth of November, 1920 by which it was agreed that they should 
carry on a certain ginning factory and share in the profits thereof in 
certain defined proportions The plaintiff who claims to owna 
eighth share in the partnership brought the suit, out of which this 
appeal has arisen, for a declaration that the partnership was 
an invalid one and prayed that the factory might be sold, that 
the plaintiff's subscription might be refunded, that the partner 
ship might be dissolved or might be declared as already dissolved 
and that all accounts might be taken. He further prayed that a 
partition might be made of the property belonging to the parties 
and 1f necessary after the sale of the property the sale proceeds 
might be divided. The main defence of the contesting defendant 
was that the plaintiff was not entitled to any relief because the 
partnership was illegal and the court could not render any assistance 
to the plaintiff claiming under an illegal partnership. Reliance 
was placed on section 4 of the Indian Companies Act of 1913. 
The learned Judge found that a suit for dissolution of partnership 
could not be maintained and that a suit for refund of the subscrip- 
tion was time-barred. But he held that the plaintiff and the defend- 
ants were joint owners of certain properties held under the manage- 
ment of the defendant No. 1 and these properties could be partition- 
ed. The court accordingly ordered a partition of the properties 
after a declaration of the shares of the several parties to the suit. 
It ordered the appointment of a receiver and gave other necessary 
directions. 


In this court it has been contended on behalf of the contesting 
defendant that the suit was not at all maintainable and we have to 
gee if such is the case. á 


The case has been argued mainly on English authorities but 
it would be desirable to consider it from the standpoint of the 
Indign Law. The first question that arises is, what is the relief 


~ 


CIVIL 
1926 ze 
MEWA RAM 


u. 
RAM GOPAL 





Sulaiman, J. 


Mukerji, J. 


° 


788 i HIGH COURT [A. L. J. R. 
CIVIL that thè respondent No. 1, the plaintiff in the-case,seeks. “The 

1926 © Telef he seeks is the winding up of a company or the dissolu-*_ - 
— tion of a partnership. Both the reliefs are incidents of a valid 
MEWA RAM contract. These reliefs can be asked only in enforcement of 
Ram-GopaL `ê contract which is enforcible under the law. The Contract Act 
a (IX of 1872) defines a void agreement as an agreement not enforc- 
Mukerj1, J. ible by law. Section 23 of the Contract Act lays down that every 
> ` agreement of which the object or consideration is unlawful is void. 
ra Under „the same section the consideration or object of an agreement 
is lawful Unless it is forbidden by law, etc, etc. By section 4 of the 
Indian Companies Act which corresponds to section 1 of the Com- 
` panies Act of England (1908) no company or association or partner- 
ship" consisting of more than 20 persons shall be formed for the 
purpose of carrying on any business that has for its object the 
acquisition of gain, etc., etc., unless itis registered as a company, 
etc , etc. It is clear, therefore, that a partnership or association such 
as is before the court, the membership of which consists of more 

` than 20 persons, is forbidden by Jaw. This is recognised in the plaint — 
itself. Then the question is :— - 


Will the court enforce-an agreement which is void under the 
law? ‘There can be only one clear answer, vfz , in the negative. 


The learned Judge of the court below was of the same opinion. 
But he thought that he might make a distinction and held that he 
was dividing the property belonging to the parties and that there- 
was uo objection to this course of proceeding. But the question is : 
Is not the learned Judge doing the same act which he’ himself holds 
is prohibited by Jaw and only gives another name for the act in 
order to make it lawful. The partition which he has ordered will 

X involve as it must do realisation of the assets of the company, pay- 
ments of its just debts, sale of its property and distribution among 
its ‘members. In the relief of dissolution of partnership or of 
winding up the same thing has to be done and nothing beyond that. 
Iam, therefore, clearly of opinion that the decree made by the 
learned Judge of the court below cannot be sustamed. 


Coming to authorities. The case of Ju re: Padstow Total Loss 
and Coll/tston etc. (°) seems to be exactly in point. There a creditor 
having obtained a decree against an unregistered company consisting 
of more than 20 members sought the winding up of it as the only 
means available to him for the realisation of his debt. His appli- 
cation was granted but the order had to be set aside. Jessel, M. R. 
says at p. 143: 

- “Tf the case falls within the terms of the 4th section, the 

formation of the company is prohibited and it is impossible to 

—_—— “2 suppose that the legislature could have intended that a company 

which is prohibited from being formed under the fourth section 

(of the act of 1862) can be wound up under the rggth with all the 
(1) [1882] 20 Ch. Div., 137. a 
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consequences that follow from it, etc”. | 3 


The same view is expressed by the two other L. JJ., eS 


and Brett. The latter Judge, at p. 141, said: 


tá 


kmena there never existed at any time any company, associa- 
tion or partnership of which the law could probably take cogni- 
zance and with regard to which the courtcould properly make a 
winding up order.” ; 
Lord Lindley said at p. 149: ` 
“ When therefore such a company is not registered, it 1s illegal 
in this sense that it is a prohibited thing and the law cannot 
take notice of it except perhaps in a penal point of view, etc.’’. 
This case is entirely undistinguishable from the one before us. 
The learned counsel for the respondent No. I has taken his stand 
on four cases and it is due to him that those cases were considered. 
In the case Jn re: The One and All Sickness, etc. (') certain per- 
sons issued advertisements and asked people to be members of an 
association. The latter were to receive certain benefits in case of 
sickness, etc. The suit was brought by certain of the subscribers 
against the trustees of the association for the administration of the 
funds. The objection was taken that it was an illegal association 
not being registered, and the suit was not maintainable Mr. Justice 
Parker, who heard the case, was of opinion that it was not at alla 
case of illegal association as members were not working for gain 
and it was only an association to share inafund. After having 
said so the learned Judge went on to say: 


‘ Even if this was an illegal association his Lordship would not 
have said, at any rate without further consideration, that those 
who received these monies {rom persons invited to subscribe their 
monies were not liable to account for those monies.” 
This authority is not at all relevant in our case, first because it was 
not a case of illegal association in any sense of the word and second- 
ly what was said after assumption that it was an illegal association 
was a mere ootler dictum. 


The next case cited was Marrs and others v. Thompson (*). 
In this case a certain servant of the association who was en- 
trusted with money had misappropriated it and the trustees sued 
to recover the money. The unregistered association was meant for 
the members who were all workmen ata certain colliery and the 
society was established for the purpose of mutual insurance against 
death and accident. The learned Judges said that it was not at 
all an association which required to be registered under the law 
and further they said that the suit was not brought in furtherance 
of an illegal and improper purpose and the trustees were merely 
obtaining their properties which were held for the members (see 
p 761, per Lord Alverstone, C. J.). It is quite clear that this case 
has no bearing on the case before this court. The present suit is 


Ti) [1909] 25 T. L, R., 674. (2) [1902] 86 L. T,, 759, 
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not on behalf of the entire association against a person; who is-not 
a member but is on behalf of one member against the rest: One: 
or more such members must carry on the business on behalf of the 


wrest and therefore the selection of defendant No. 1 for the purpose 


does not bring the case within the prigciple of the case cited. 


Gordon y. Chief Commissioner of Police (*) has no relevancy 
whatsoever. It was a suit-bya certain person who had acquired - 
money by illegal means against the Chief Commissioner of Police 
for refund of the money which had been taken away on a search. 
It was pointed out that the Police had no right to keep the money 
and it did not matter how the money had been acquired by the . 
plaintiff. The method of acquisition of the money by the plaintiff 
was no part of his cause of action and therefore had no relevancy 

The last case is of Lowes v. Governor and Co. for smelting 
Down Lead with Prt and Coal (°). The association was started 
in 1817 when there was.no company law requiring compulsory 


-registration and in a suit for its winding ‘up Warrington, J. held 


that the fands had vested in members and to dismiss the suit would 
amount to giving such members more benefit than they were entitled 
to A winding up order was made. It appears that no authority. 
was cited before the learned Judge for he says soat page 204. The 


- facts that the association had been formed in 1917 and that it was 


for the benefit of the workmen by means of mutual’ assurance 
amongst its members would clearly take the case out of section 4 
of the Indian Companies Act. 


The learned Judge of the court below quoted from the foot-note 
(h) of Lord Halsbury’s Laws of England, Vol. 22, p. 18 and stated 
as the law, that though the members of an illegal association had no 
corporate right and did not form a legal partnership, they did not 
lose their legal right as owners of the property. This is a general 
proposition stated on foot of a criminal case R. v. Frankland (è). 
- No attempt has been mae at the bar to support this ‘Proposition 
of law. 


In the result the el should succeed and I would allow it 
with costs throughout and dismiss the suit of the respondent No. I 
in Loto. 


BY THE COURT .—As this appeal has been heard by a Bench 
consisting of two Judges, who have differed in opinion on a point 
of law, namely, Whether, when an association, formed for the pur- 
pose of gain, is unregistered, although under the law it ought to 
have been registered and the business of the association has been 
going on for some years, one of its members can sue in a court of 
Jaw for partition of the existing ,assets, or whether he can be 
granted any other relief under the circumstances of this case. 


(1) [1910] 2 K. B. D., 1080. 
(2) [1904] 2 Ch. Div..” 196. 
(3) [1863] Le. and C. A., 276, C.C, R, e 
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,We accordingly direct under section 98 of the Civil Procedure Civih 
5. Còde that- this point of law should be referred to one or more 
œ Judges as the learned Chief Justice may be pleased to direct. — 


[Owing to a difference of opinion between the Judges the case ENN 
was referred to Walsh, J. who,delivered the following judgment :—] Ra GOPAL 


WALSH, J.—In my opinion this appeal must succeed, and the Walsh, J. 
plaintiff's suit must be dismissed. r- E 


The plaintiff obtained a decree from the court of the Subordinate ~ 
Judge and on an appeal bemg brought to this court by the defendant re 
differerice of opinion arose between my two brothers, Mr. Justice 

- Sulaiman and Mr. Justice Mukerji who heard that appeal. The 
difference of opinion arose upon a point of law, namely, whether having 
regard to the fact that the Association to which the plaintiff belonged 
was an illegal one by reason of the provisions of section 4 of the 
Companies Act, the court was unable to grant any relief or, on.fhe 
other hand, could grant some form of relief in the nature of restitu- 
tion by a decree somewhat modified from that which had been granted 
by the first court. 


The question is not free from difficulty, and has not been decided 
definitely in the form in which it now arises, so far as one knows, 
either by any court in England or by any court in India. The 
considerations in favour of the two views respectively are set out so 
clearly in the opinions of my learned brothers that it is not necessary 
to cover the whole ground again, but it seems to me desirable, before 
disposing of the point upon which the difference of opinion has 
arisen, to state the facts which give rise to the controversy. Ido not 
find any comprehensive statement of them in the judgment of the 
first court. It 1s admitted on both sides that the plaintiff became one 
of an Association of more than 20 persons such association having 
been formed for the purpose of carrying on a ginning factory with 
the object of making profit. The Association was formed in the year 
1902 when the plaintiff joined ıt and has been carried on uninter- 
ruptedly ‘until the commencement of the suit which was on the 24th 
of August, 1921 The agreement, creating the Association and 
prescribing the respective rights and liabilities of its members, 
was in writing, dated the roth of November, 1902. There is no 
copy of it on the record but it is admitted that in substance it 
provided that the capital of the Association was to be contributed 

_ by the various members including the plaintiff in agreed shares and 

` was to be utilised for carrying on the trade of a ginning factory The 
business was to be managed by a manager and the profits or losses 
of this trade Association were to be borne in agreed proportions. 
It is admitted that this document contains and regulates the contract ~- 
between the parties. It is admitfed that this Association was “an e 
association or partnership” consisting of more than 20 persons 
formed for the purpose of carrying on business that had after its 
object “the acquisition of gain by the Association or partnership 


td 
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Civiu within the meaning of section 4 of the Companies` Act-of Í913 which 
` isin the. same terms as- section 4 of the English Companies-Act `of- 


amme eae 





6 
ice 1862. z 
- MEWA RAM It is further admitted that the capıtal introduced into the busi- 
Ram Gopan ness and contributed in varying shares by the members including ` 


the plaintiff was contributed in money and that such money has long ` 

Walsh, J. ago been merged in the géneral assets of the business. The exist- 
ý - ing assets at the date of the commencement of the suit were alleged 
in. the plaint to be the factory or factories and the property 
of the Association without any more particularity. o; 

It is admitted that it is impossible to earmark and it had long 
become impossible before the suit was brought to earmark any 
chattel, money or property as being the share contributed by the 
plaintiff. - g : 

It is admitted that for the purpose of partition in order to give 
the plaintiff the 1-8th share, which it is admitted he contributed 
to the capital and which he now claims to be repaid, it is necessary 
to sell the said factories and properties and to turn them into liquid 
assets. 

It is further admitted that there are creditors of the Association 
who have not been paid their debts the amount and number of which 
are as yet unascertained, and that the net proceeds of the sale would 
certainly not represent the net surplus assets of the Association and 
that before the plairttiff’s share could be ascertained and distributed 

_ there would have to be a general taking of account, and payments to 
such creditors, as were sufficiently alive to assert their mghts, out of 
the gross assets before distribution of the surplus 


Sir Tej Bahadur Sapru, who argued for the respondent before 
me (I may add that by consent Isat alone to hear the arguments 
on either side after studying the judgments of my learned brothers) 
candidly admitted that in substance there was no difference between, 
on the one hand the decree of the lower court appointing a Receiver 
and directing a sale and directing also a final decree by which after 
accounts had been taken, the net surplus assets would be ascertained 
and the share of the plaintiff separated, and on the other hand the 
appointinent of a Liquidator and a distribution of the assets in due 
course of winding up He relied very strongly on four cases to 
which I will refer. 


He admitted of course that the case /m re: Padstow Total Loss 
and Collision Assurance Association (*) was a direct authority that 
the court could not recognise such an association as having any 
existence and that no order for winding up could be made., „In the 
first place, he relied upon the decision of Mr. Justice Warrington 

- Inre: Lead Companys Workmen Fund Society (°). Ih my opinion 
that case is not applicable.. It was not an illegal association. It 


(1) [1882] L. R., 20 Che Div., 137. 
(2) L. R, 11 Ch. Div., 196. > 
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was an unregistered friendly society belonging to the mutual benefit 


Class of society to which the workmen who were members them- 


é 


selves contributed and from which they received benefits. It carried 


.` on no business for gain. 


The next case was fir re; The One and All Sickness and Accident 
Assurance Association (*). That case has no application. It was 
also a mutual benefit society, and it was held not to be an illegal 
association. The dictum of the learned Judge in that. case as to 
following monies in the hands of trustees, eyen in the case of an 


illegal association, has no application. I apprehend that it was intend- 


ed to apply to following monies which could be earmarkéd. No 
such claim arises in this suit. ` 


The third case is the case of Marrs and others v. Thompson (*). 
It was a suit against a Treasurer of an unregistered society who had 
lost the funds belonging to all the members. The facts have no 
analogy to the facts in this case, and the ratto dectdendt was that 
the society was not one which was rendered illegal by the Companies 
Act for want of registration and that the members were not pre- 
cluded from suing their Treasurer for the money which he had lost 
merely by reason of the fact that the association was not registered 
under the Friendly Society's Act. The judgment of Mr Justice 
Channel expressed precisely the difficulty which I feel about this 
case. There had been some argument and some reference in the 
judgment of the learned Chief Justice to the question of the illegality 
of the association under the Companies Act. Mr. Justice Channel 
said as follows : 


‘While I do not desire to differ on the other point, I think it is 
a point of considerable difficulty. As to whether or not the 
contract with the treasurer (assuming ihat this was an illegal 
association under the Companies Act) was a contract so tainted 
with illegality that the ordinary maxim melior est conditio pos- 
sidentts would apply, seems to me a question of difficulty. The 
application of that maxim would involve such extraordinary con- 
sequences that one would not be inclined to follow it, but that 
maxim does Involve injustice in many cases’ i 
With reference to that last observation it is proper to observe that 
there is no suggestion in this case of any over-reaching or impro- 
priety on the side of the defendant more than on the side of the 
plaintiff and if there is hardship it is merely the ordinary hardship 
of belonging to an association not recognised by law which the courts 
are unable to administer. 


The. last case relied upon has also in my judgment no application. 
The case-of Queen v. Tankard (*) was a criminal case and the 
prosécution - ‘merely asserted that* the property or the money which 
the prisoner had stolen was vested in the whole body of members. 

1) [1909p 25 T. L. R., 674. 
e (a) 904 86 L. T. R., 759. 

3) [1894] I Q. B., 548. 
TOO 
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Further reliance was placed upon a passage int-Lindley on ~ 
Partnership, page 131 of the 8th Edition and page r39 of the gth | 
Edition which at first sight reads like an opinion in favour of the 
power of the court to make a sort of winding up order of an illegal 
association. I have looked at the authorities cited in the foot-note. — 
They do not seem to me to go anything like the length of supporting `` 
the claim in this suit. 

It seems to me that there ıs a complete answer to the plaintiif’s 
claim upon the principle -expressed in the maxim referred to by 
Mr. Justice Channel in the judgment which I have already quoted. 
The cases are of course set out in Broom’s Legal Maxims and the 
principle where it seems to me to bear on the plaintiff's claim in 
this case is contained in two or three passages on pages 559 and 561 
in the 1911 Edition. On page 559 it is said: 

“If a loss must fall upon cone o1 other of two innocent parties 
who are both free from blame, justice being thus im eguilibrio, 
the application of the maxim melior est conditio possidentss fre- 
quently turns the scale `'. 

On page 561 it is said: ` 

‘‘ Where each party 1s equally in fault the law favours him who 
is actually in possession, a well known rule: which is in fact 
included in that more comprehensive maxim to which the present 
remarks are appended.” | 

If, said Buller, J., a party comes into a court of justice to enforce an 
illegal contract, two answers may be given to his demand: the one, 
that he must draw justice from a pure fountain, and the other, that 
potior est conditio posstaenits. 

The maxim is well illustrated by the decision of the Court of 
Appeal in the case of Kearley v. Thompson and another (*). The 
facts there of course were quite «different the contract being an 
illegal one in relation to certain bankruptcy proceedings but the 
general principle is affirmed by the court of appeal :-— 

‘“ Where money is paid under an illegal contract which has been 
partially carried into effect, the money cannot be recovered back.” 

This principle does not seem to me to be inconsistent with the dicta 
which have been referred to during this‘appeal which recognise that, 
a plaintiff who has joined an association which he discovers to be 
illegal, may take steps by a suit to stop it and to recover back his 
contribution if the contract has not been performed and his contri- 
bution can still be found. 


I now turn to the consideration of the decree granted in the 
lower court, and the modified form suggested ‘by my brother Mr. 
Justice Sulaiman. The decree of the first court is a preliminary 
decree in a partition suit appointing a Receiver, directing a-sale and 
postponing the final decree for the distribution of the net assets 
until after an account has been taken ôf the proceeds of the sale, 

(1) [1890] L. R., 24 Q. B. D., 742, .- 
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which would certainly, whether the learned Judge intended it or not, CIVIL 
open the door for the creditors to come in and establish their claims. 1926 
My learned brother Mr. Justice Sulaiman has modified that decree — 
by cancelling the appointment of the Receiver and the direction to a RAM 
file an account. Iam not quite sure what difference there is in Ram GOPAL 
substance between the order of Mr. Justice Sulaiman and the order = 
of the first court except that the court itself takes charge of the oe 
sale instead of doing it through a Receiver. He speaks of existing 
assets “but Iam not quite sure whether in that expression he 
includes the net contemplating the possibility of ‘claims by creditors, 
or whether he means the gross proceeds of the sale. But for my 
own part Iam of opinion that however the decree in this case were 
framed it would be in substance and in fact an order to wind up 
this association, realise the assets, discharge the liabilities and dis- 
tribute the same, and whether you call the gentleman charged with 
carrying out that duty a Receiver or an Amin or a commissioner, 
he would be in substance a liquidator, and liquidation is clearly 
prohibited by the language of section 4 of the Companies Act, which 
treats an association such as this as one not recognised by law. I 
am influenced to some extent in arriving at the opinion at which I 
have arrived hy the consideration that if a decree of this kind were 
to be granted in a suit framed as this suit has been in the case of 
such an association as this, it would be in substance to entertain an 
application for winding’ up the association and would, therefore, 
render section 4 a nullity, because if sucha precedent were once 
established I can see nothing to prevent the formation of an 
unlimited number of such associations consisting of more than 20 
persons carrying on trade for the purpose of gain, any one of the 
members of which could come to the court and ask for relief in a 
suit in the nature of a winding up of the assets of the association. 
The result would be to give such associations under another guise 
the cloak of legality although the statute has forbidden them. 
I need hardly say that in my opinion the defendant who is said 
to be a gentleman of position and honour certainly ought to take 
steps to return each member his share, after he has been properly 
remunerated for his own trouble in looking after the property and 
the better plan would be to submit to the arbitration of some High 
Court vakil to decideon what basis such distribution should take 
place or to turn the association now into a limited liability company. 
- Let this opinion be laid before the members of the Bench who 
heard the appeal for final orders to be passed. 
[On receipt of the answer to the reference, the Bench decided 
as follows :-—] i 
The opinion of the majority of the Judges is that section 4 of 
the Companies Act isa bar to'the maintenance of the suit. We «s 
accordingly allow this appeal and setting aside the decree of the 
Subordinate Judge dismiss the suit with costs throughout. . i 


Appeal allowed. 
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—_—" 


MAHTAB SINGH (Plaintiff) 
VEFSUS 


HUB LAL AND ANOTHER (Defendants) .* 


Civil Procedure Code, Order 22, rule r read with rule rr— Suit for 
damages for malicious prosecution—Death of plaintiff afler institution 
of appeal—Cause of action, when does not survive—Abatement—ITIndian 
Succession Act (XX XIX of 1925), section 306, and Legal Representative s 
Suits Act (XII of 1855), section 1—Inapplicability of. 

In the case of personal injuries, whether mental or physical, 
the teal cause of action as well as the claim for incidental costs 
dies with the death of the person injured and the night to sue or 
continue the suit does not survive to the legal representatives of 
the deceased. Rustamsi Dorabji v. Nurse and Parthasarathi 
Naidu, I. L. R., 44 Mad., 357, Moti Lal v. Har Narayan, I. L. 
R., 47 Bom., ae: and Punjab Singh v. Ram Autar, 4 Pat. L. J., 
66, followed. Krishna Behari Sen v. The Corporation of Calcutta, 
I. L. R., 31 Cal., 993, dissented from. 

Section 89 of the Probate and Administration Act which has 
now been replaced by section 306 of the Indian Succession Act (39 
of 1925) and Act XII of 185s are designed to protect suits for 
wrongs done to the property of a deceased person but do not 
extend that protection to compensation for personal injury. 

The principle of actio personalis moritur cumpersona is not inter- 
fered with merely because the person injured incurred in his life- 
time some expenditure of money in consequence of the personal 
injury. Jostem Truvengadachariar, I. L. R., 34 Mad., 76, followed. 


FIRST APPEAL from a decree of MAULVI MUHAMMAD ZIA-UL- 
HASAN, Subordinate Judge of Mainpuri. 


B. E. O Conor, for the appellant. 
Surendro Nath Sen, for the respondents. 
The following judgments were delivered :— 


KANHAIYA LAL, J.—The question for consideration in this 
case is whether the appeal filed by Chaudhri Mahtab Singh in a 
suit brought by him for damages for malicious prosecution, which 
was dismissed by the court below, has abated by reason of his death. 


The suit arose’ out of a charge brought by the defendants, 
Hub Lal and Gur Narain, against Chaudhri Mahtab Singh and 
certain other persons for having attacked them with /athis and 
caused: them certain injuries. A trial followed, resulting in the 
acquittal of Chaudhri Mahtab Singh and the conviction of certain 
other persons for offences under sections 147 and 323 of the Indian 
Penal Code. Hub Lal filed a revision against the order of acquittal 
of Chaudhri Mahtab Singh in the court of the Sessions Judge of 

* F. A, No. 64 of 1923 


~ 
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Mainpuri, but the learned Sessions Judge upheld the order of the 
trying Magistrate and held that Mahtab Singh was not present at 
the time of the riot and had been falsely dragged in. 


In the present suit Mahtab Singh claimed Ks. 6,500 damages 
for malicious prosecution, and in the detail given by him in the 
plaint he demanded Rs. 2,000 as compensation for physical distress, 
Rs. 1,500 as compensation on account of loss of reputation (Jadnam?) 
and Rs. 1,500 on account of costs incurred by him in his defence. 
The court below found that the charge brought by Hub Lal and 
Gur Narain was not unfounded and that there was evidence to show 
that Mahtab Singh did take part in the affray. 


Since the institution of this appeal Mahtab Singh died and 
subject to any legal objection as may be open to the other side, his 
legal representative, namely, his mother and widow, were brought 
on the recordin his place. Suits for damages for defamation and 
for damages for malicious prosecution are ina sense allied. The 
institution of a criminal proceeding by one individual against ano- 
ther tends to a publication that he is guilty of the crime, for which 
he is being prosecuted, though the direct object may be either to 
secure his punishment or to harass or annoy him. There may be 
mental and physical distress caused by such a charge besides loss of 
reputation for the time being, but the injury caused by such a charge 
is, at all events, personal in its nature, and when the man to whom 
such injury has been caused dies without having instituted a suit for 
the recovery of compensation or before that suit has been adjudicated 
in his favour, his right to sue or to continue the suit does not 
survive to his heirs. A personal action dies with the man and a 
right to claim damages for malicious prosecution, arising out of a 
charge of rioting and grievous hurt, such as was brought in this 
case, dies with the man who professes to have been injured by it. 
In Rustamsi Dorabji v. Nurse and Parthasarathi Naidu(*) where 
in a suit for malicious prosecution the defendant died after the 
institution of the suit, but before judgment was given in it, it was 
held that the right to sue did not survive to the legal representative 
within the meaning of Order 22, rule 1 of the Code of Civil Pro- 
cedure. In Chettiar y. P. Pillai (è?) where a person who sued for 
damages for malicious prosecution and obtained a decree but pre 
ferred an appeal claiming more damages than he had been awarded 
and died before the appeal was decided, it was held that the appeal 
filed by him could not be continued by his legal representatives. In 
Moti Lal v Har Narayan (*) where a person who had filed a suit for 
damages for malicious prosecution had died after the institution of 
the suit, it was held that his legal representative could not continue 
the action to recover the pecuniary loss which he had suffered in 
defending himself against the prosecution. In Marwadt Mots Ram 


$1) I L. R., 44 Mad., 387. (2) I. L. R. 44 Mad., 828. 
(3) I. L. R, 47 Bom., 716, 
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v. Samnagi (*) where a suit for damages for malicious prosecution 
was dismissed and the plaintiff died during the pendency of an 
appeal preferred by him, it was held that the appeal abated and his 


‘legal representative had no right to prosecute the appeal. The same 


view has been taken in Punjab Singh y Ram Autar (°). 


A reference has been made on behalf of the appellants to section 
89 of the Probate and Administration Act’ which has now been 
replaced by section 306 of Act 39 of 1925. This provision, how- 
ever, only authorises an executor or administrator to recover all 
demands due to a deceased person, and to enforce all rights to 
prosecute or defend any suit or proceeding in favour of or against 
the person at the time of his decease, except causes of action for 
defamation, assault or other personal injury not causing the death 
of the party concerned, and except also cases where after the death 
of the party the relief sought could not be enjoyed or the granting 
of it would be nugatory. The relief which Mahtab Singh was here 
claiming was a relief for the personal injury he professed to have 
suffered by reason of what he described as a false charge brought 
against him by the defendants-respondents. The expenses incurred 
in the defence were only incidental to that cause of action just as 
medical expenses would have been incidental to any- injury caused, 
and if that cause of action does not survive, the claim for incidental 
expenses falls through with it. 


Act XII of 1855 authorises executors, administrators or lega? 


-= representatives to sue and be sued for certain wrongs occasioning 


pecuniary loss to the estate of a deceased person where an action 
might have been maintained by such person for compensation for 
such wrong in his lifetime. But the wrongs there referred to are 
similarly wrongs caused to the estate, as distinct from personal 
injuries, for in the case of` personal injuries, whether mental or 
physical, the cause of action dies with the death of the person 
injured. A reference has also been made to the decision in 
Krishna Behari Seny. The Corporation of Calcutta (*), where on a 
consideration of the terms of section 89 of the Probate and Adminis; 
tration Act ( V of 1881), a right to sue for compensation in respect 
of certain damages said to have been caused by the wrongful 
conduct of the Corporation of Calcutta was deemed to survive in 
favour of the legal representative of the person to whom the wrong 
was caused. That was a case in which an order had been issued by 
the Corporation of Calcutta to a certain person calling upon him 
to show cause why an order should not be passed prohibiting him 
from using certain premises on the ground that they were unfit for 
human habitation, and on the failure of his prosecution à claim was 
laid by him for pecuniary loss incurred in the defence and for 
damages for mental trouble and annoyance and Joss of time. On the 


(1) 31 M, L. J., 772. (23 4 Patna L. J., 676. 
(3) 7 I. L. R, 31 Cal., 993. 
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death of that person the claim was pressed by his heirs, but they were 
directed to obtain letters of administration to his estate before any 
portion of that.claim could be entertained as a claim under section 89 
of that Act. Apart from the peculiar circumstances of that case, 
that decision, as pointed ou, by Das, J. in the case of Punjab v. 
Ram Autas (+)has never been subsequently followed by the Calcutta 
Court. Section 89 of the Probate and Administration Act and Act 
XII of 1855 are designed to protect suits for wrongs done to the 
property of a deceased person but do not extend that protection to 
compensation for personal injury, the right to which dies with the 
death of the person injured. 


It has been argued on behalf of the plaintiffs-appellants that the 
expenses incurred by Mahtab Singh in his defence were expenses 
paid by him out of his estate. But as pointed out in /ostem 
Tiruvengadachartar (°) the rule actio personalis moritur cum pet so- 
na is not interfered with merely because the person incurred in his 
lifetime some expenditure of money in consequence of the personal 
injury. The cause of action for a suit for compensation for such 
personal injury arises when the injury is caused and the costs 
incurred in meeting the defence are only incidental to the main 
cause of action and may help to measure the damages to which the 
person injured may be entitled. The cause of action for such damages 
is by no means different from the real cause of action arising from 
personal injury and the claim for the costs incurred in connection 
with that cause of action dies with it too. This appeal must there- 
fore be deemed to have abated and the right to sue does not survive 
to the legal representatives òf the deceased. If any costs have been 
incurred by the defendants-respondents since the substitution of the 
names of the appellants in the place of Mahtab Singh deceased, 
those costs will be charged against the appellants. 


ASHWORTH, J —I agree in the order passed. The only ques- 
tion arising in this appeal is whether Mt. Prem Kunwar and 
Chaudhari Raghunath Singh are entitled to continue this appeal 
which was filed by Chaudhari Mahtab Singh: The provision of law 
applicable to the decisiori of this question is to be found in Order 
22, Rule 1 as read with Rule 11 of the Civil Procedure Code. These 
two rules provide that the death of an appellant shall cause an 
appeal to abate unless the right to: sue survives the original 
appellant's death. The right to sue was a right to sue for malicious 
prosecution. It is for the persons desiring to prosecute the appeal 
to show that such a right of suit survives the death of the person 
injured or complaining of injury. The appellant’s counsel has 
relied on section 89 of the Probate and Administration Act which is 
now section 306 of the Indiah Succession Act of 1925. ‘That 
section in effect provides that an executor or administrator may 


(1) 4 Pat. L. J., 676. 
- (2) L L. R, 34 Mad., 76. 
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CIL prosecute a suit where it is based on a cause of action other than 

” 1926 one arising from defamation, assault or other personal injuries. The 
` section however provides that if the personal injury caused the 
MASTAB death of the person injured, this exception shall not prevent his 


v. executor or administrator from suing., Itis clear that the word 

HUB LaL “personal ’ in the section is not confined to the meaning ‘ physical’ 
Ashworth, 7. nd that the exception will apply to a suit for malicious prosecution. 
There can be no suggestion that the injury caused by the malicious 
prosecution can have Caused the death of the deceased. The excep- 
tion therefore will operate, and this section 306 so far from assisting ~ 
the present appellants is destructive of their claim to continue the 
appeal. It might also be urged that section 306 does not really-- 
apply in this case as the appellants cannot claim to be the executors 
or administrators of the original appellant, all these persons having 
been members of a joint Hindu family. Reliance is also placed on 
section I of Act XII of 1855 which is an Act to enable executors, 
administrators or representatives to sue or to be sued for certain 
wrongs. It is sufficient to say that the right secured tr an executor, 
administrator or representative to sue in respect of a wrong committed 
against the deceased person is restricted to a case where the wrong 
was, committed within one year of that person’s death. This is not the 
casé in the present appeal. The wrong was committed on the rst 
of September, 1921, and the original appellant died on the 8th 
January, 1925. The appellants would invoke Krishna Behari Sen 
V. Lhe Corporation of Calcutta (*) which certainly appears to be in 
their favour, but this decision is said not to have been followed in 
any other case by the Calcutta High Court or by any other High 
Coutt, whereas there are many decisions of various High Courts, 
some of which have been referred to by my learned brother, which 
are against the present contention. There can be no doubt that if 
the matter had to be decided on general grounds, the principle of 
aclto personalis moritur cumpersona would prevail. There is 
nothing in any Indian enactment which in my opinion suggests that 
it was the intention of the Indian legislature to reject this principle. 

Appeal dismissed 
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\NATTU KESAVA MUDALIAR (Plaintiff ) 
eo versus 
V. S. GOVINDACHARIAR AND OTHERS (Defendants) *. 


Highways—Right to carry religious processsons—Limilations of—When 
‘lawful. 


All religious processions are under the control of the police 
sand so controlled ail are equally lawful. 


Under an agreement made in 1846 (when under the decisions 


of the Sadar Court then extant no new procession and no pro- 


cession. for any newly installed deity could be lawfully carned on 
in the streets) between the trustees of two adjoining temples it 
was agreed by the trustees of the newer temple that they would 
carry on their procession on twenty-three specified days and 
would have no obiection to the processions of the deities of the 
other—older—temple on the other days. The new temple having 
cairied a procession on the public streets on a day other than 
the twenty-three specified days, on a suit for injunction to restrain 
them, #e/d, that the agreement properly construed only recognized 
the liberty of the olde: temple cairying their procession on the 
public streets without any objection on the part of the other 
temple and having regard to the existing law the liberty of the 
trustees of the new temple to carry their processions on the public 
streets in a lawful manner was not curtailed by anything in the 
agreement. 

APPEAL froma decision of the High Court of Judicature at 

Madras. 


Sir G. R. Lowndes, K. C. and E. B. Raikes, for the appellant. 
L. adeGruyther, K. C. and K. V. L. Narasimham, for the res- 
pondents. 


The following judgment was delivered by 


LORD BLANESBURGH.— The suit out of which this appeal arises 
was instituted on the original side of the High Court at Madras by 
the appellant and another, since deceased : the two dhamakartas or 
trustees of a temple at Mylapore. The object of the suit was to 
establish by declaration and consequential injunction against the 
defendants, the trustees of an adjoining temple, the plaintiffs’ alleged 
rights under an agreement stated to haye been entered into on the 
26th January, 1846, by the then trustee of the defendants’ temple. 


There were many defences raised to the suit, both technical and 
substantial, but the learned Trial Judge, Mr. Justice Phillips, 
aceeP tins: the plaintiff’s construction of the document sued on as 

* P. C, A. No. 83 of 1924 
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correct—and no other construction was apparently suggested to 
him by the defendants—repelled all these defences, and by a judg- 
ment, dated the 18th February, 1921, in substance decreed the suit 
The respondents appealed to the High Court on its appellate side, 
and there raised a question of construction, on which the decision 
of that Court ultimately turned. By a decree and judgment of the 
4th September, 1922, of the Chief Justice, Sir Walter Schwabe, 
and Mr. Justice Wallace, who composed the Court, the decree of 
the Trial Judge was reversed and the suit dismissed, for the reason 
that the plaintiffs had, in the opinion of the Court, misconstrued ‘ 
the agreement sued on, and were not entitled in the circumstances 
to any relief at all. Dismissing the suit on that ground, the learned 
Judges in terms refrained from pronouncing any opinion upon the 
sufficiency or otherwise of the defences set up by the defendants as 
a further answer to it. The surviving plaintiff appeals. 


The appellant's temple is known as the Audikesavaperumal 
Peyalwar Temple, and is of great antiquity. In these proceedings 
it has been referred to as the“ Y” temple. The respondents’ 
temple is known as the Sri Vedanta Desikar Temple. It was built 
in or shortly after 1832. In these proceedings it has been referred 
to as the “U” temple. The two temples abut on the same street 
in Madras, and their entrances are within a few yards of each other. 
They belong to rival sects, and owing to the fact that the ritual of 
each involves many processions, the preliminary ceremonies of which 
have to be performed in the street while their recurring celebrations 
frequently occur on the same day, it follows that the services of both 
temples in their completeness can only be carried out without 
inconvenience, friction and confusion to both sets of worshippers if 
there be present either a spirit of mutual accommodation or the 
exercise of some degree of external control. 


The appellant's “ Y” temple is not.only the older; it is also the 
more important institution of the two. In 1846, at the date of the 
agreement in suit, the one idol in the “ U” temple was Sri Vedanta 
Desikar, and that god had only been there installed for at most 
thirteen years. There was then extanta decision of the Sudder 
Court that no new procession and no procession for any newly 


. installed deity could be lawfully carried on in the streets, and that 


anyone objecting to any such procession might apply to the Court 
and obtain an injunction restraining it. In these circumstances, 
and most probably because the installation of the idol in the “U” 
temple had been so comparatively “recent, the authorities of the 
“Y” temple were in 1846 objecting that all processions from the 
“U?” temple were illegal, and their Lordships feel little doubt that 
the terms of the agreements between the two temples then arrived 
at, and with which the present suit is concerned, are to be explained 
and their true effect ascertained by reference to the view or belief 
of both parties that the law as to processions enunciated ky the 
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Sudder Court was in truth the law of the land. 


Two agreements were apparently entered into. in that year. 
One of them only—the document sued on-—is extant The recital 
of the provisions of the other there made is the only source from 
which these provisions can now be ascertained. Whether they are 
‘there completely set forth must remain in doubt > P 


Itis convenient to transcribe in full the document in suit, the more 
so because apparently the translation of it, with which the learned 
Chief Justice dealt in his judgment, is not textually the same as that 
with which their Lordships have been supplied. 


The document, which purports to be signed by the then trustee 
of the “ U” temple, is as follows :— 
A. 
26—1— 1846. 

‘The 26th day of January, 1846 corresponding to rsth Thai 
Visvavasu. The agreement executed to Nattu Mannaperumal 
Mudaliar Avargal, trustee of Sri Akilantakott Brahmanda Naiker 
S1i Audikesavaperumal Sannadi at Tiru Mylapore by: Villivalam 
Viraraghavachariar, trustee of the Vedanta Desikar Sannadi at 
Kesavaperumal Sannadi Street in the same place is as follows:— 


‘‘ Ever since the institution of Vedanta Desikar Sannadi in the 
aforesaid Kesavaperumal! Sannadi Street you have been disputing 
the taking of the procession through the street and I have been 
disputing the conduct of Bramha Utsavam, the garden festival, the 
Kottai festival and Sri Ramaswami Utsavam of Kesavaperumal,. 
Both ol us have therefore come to a compromise between us to 
the effect skat J should be at liberty to take the procession of the 
said Vedanta Desikar through the streets, just as I like on the 
12 Tirunakshatram days and the 11 annual festival days including 
Ganthapodi festival, Vasantha festival thus in all 23 days in the 
year. If the garden festival or the floating festival had to be 
conducted on any of these 23 days I shall be at liberty to conduct 
such festivals in any place I like. If on any account any of the 
festivals is postponed I shall be at liberty to conduct such festival 
on any subsequent day. Ifduring the Vasantha Utsavam andthe 
Vidayathi Utsavam when the deity comes into the street through 
the tempie tower gate (Gopuravasal) and goes to the adjoining 
mantapam, Kesavaperumal’s Utsavam occurs, we may be allowed 
without interruption thereto, to take out whenever we require. 
You wrote and gave (a writing) /o this effect. You will be at liberty 
to conduct, as you like, the festivals of the said Kesavaperumal 
such as the daily festivals, Panchaparva Utsavam, Ayana Utsavam 
(half-yearly festivals), the annual festival called the Bramha 


Utsavam, the garden festival, the Kotai Utsavam, Vasantha Utsa- - 


vam, etc., festivals and the monthly and Bramha Utsavams of 

Sri Ramaswami Perumal and other idols, andthe monthly Tirunak- 

shatram festivals of Alwar and other Acharyas, and the annual 

festivals, and all the festivals of all other idols, that may be ins- 

tituted hereafter. If under any circumstances any of the festivais 
@ 
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is postponed you are at liberty to conduct them on any subsequent 
occasion. You will be at liberty to conduct any festival of 
Peyalwar, Manavala Mahamuni and other idols attached to the 
said Kesavapeiumal Sannadi. You may conduct, the festivals at 
an atime and at any place as you like. If on any of the 23 days 
on ‘which festivals are to be conducted for the, said Desikar in 
the year’. any of the aforesaid festivals ot the said Kesav aperumal 
in which processions have to be taken intervenes you will first 
finish, the purappadu (procession) and the Tnuvandikkappu before 
to o'clock. If on account of your indolence it is dragged after 
ro o'clock we will start our Desikar’s procession. If the delay is 
caused by any act of providence or by rain or by any other 
incident.we shall conduct our festival after you have finished 
yours, 

‘Each of us will conduct our affairs according to the custom 
obtaining in each sannadi. 

" Neither I nor any person stepping in my place shall raise 
any objection to this. In this way I have executed chs agree- 
ment of my own free will.” 

As has been already stated, the only procession which in 1846 
were in use from the “U” temple were the processions of the one 
deity installed there Between that time and the date of suit one 
further festival had been instituted—the Karthigar festival—and, it 
may be, other festivals also. New idols, too, had been installed in 
the temple. 


In these circumstances, it happened that on the 13th November, 
1918, the trustees of all the temples in Madras were requested by 
Government to have prayers offered in commemoration of the Armis- 
tice. That day was not one of the 23 days mentioned in the agree- 
ment for “ U" temple processions. It chanced, however, to be a day 
on which, at night, a very important Utsavam of the “Y” temple 
fell to be performed, and the defendants came under the ban of the 
plaintiffs for that they, deferring to the Government’s request, 
did, between 5 and 9 p.m., with the aid of the police, and before the 
arranged hour for the plaintiff’s procession,. hold a procession of Sri 
Vedanta Desikar in celebration of the Armistice. Asa result, but 
not until the 1st September, 1919, this suit was instituted, and found- 
ing it upon the agreement just set forth, upon the defendants’ action 
on the 13th November, 1918, and upon the fact that new idols had 
been placed in their temple, the plaintiffs in effect claimed that they 
were by the agreement entitled to prevent the defendants from holding 
any processions except those of the Sri Vedanta Desikar, and these 
only orf the 23 days in each year referred to in the agreement, and 
that they were entitled also to prevent the defendants from installing 
or retaining in their temple any other idol; and they claimed a decla- 
ration and injunction accordingly. The Trial Judge held that the 
plaintiffs were not entitled to any’order for the removal of the new 
idols which had been placed in the “U” temple, and no complaint is 
now made with reference to that part of his order. He held also 


” 


` 


VOL. XXIV] PRIVY COUNCIL 805 


that the plaintiffs were no longer entitled to interfere with the,; 


celebration there of the Karthigar festival any more than with those 
mentioned in the agreement; but, in other respects, he acceded to 
the plaintiffs’ claim, and framed a decree on that footing. The High 
Court, on appeal, on construction of the agreement, held’ that the 
plaintiffs had no such right as they claimed, and dismissed : the suit. 
Between these two views the Board has: now to pronounce. 


The form of the document of the 26th January, 1846, supplies, 
their Lordships think, the key to its meaning and effect. ` 


It is, as has been said, and as appears from its terms, one of two 
agreements reached at the same time. Its purpose is to set forth 
the liberty which as between the “U” temple and the “Y” temple 
the latter was to enjoy in the matter of processions and the like. 
That liberty, it will be noted, is very wide in its scope, extending 
even to “ all the festivals of all other idols that may be instituted 
hereafter.” There is no restriction as to time or place. “You may 
conduct the festivals at any time and at any place as you like,” save 
on any of the 23 days of the “U” festivals, with reference to 
which a qualified precedence is reserved for the “U” processions. 
The meaning of all this, as their Lordships think, is plain. First of 
all, except for the supposed illegality of certain processions, the 
“Y” temple had always been fully entitled to carry out any of its 
processions without asking the “U” temple’s leave. Presumably, 
therefore, the liberty was sought for and conceded in conge- 
quence of that supposed illegality. But, secondly, the agreement 
could not make iegal processions which for any reason were 
illegal. All it could do with reference to the “Y” temple pro- 
cessions and ceremonies was to provide that no objection to these 
would be taken by the “U” temple, whatever might be at law 
its right to stop them. And this the agreement in effect did. 
Further, by implication, as their Lordships think, the agreement 
imported that the “U” temple would not by any procession or 
ceremony of its own, or in any other way, interfere with or obstruct 
ny processions or ceremonies of the “Y” temple thereby 
authorised, except to the extent in terms permitted by the agreement 
itself. 

But the agreement imposes no further fetter or restriction 
upon the “U” temple. If any further restriction on that temple 
conventionally exists, it must be found in the other agreement, 
the agreement by which, as recited, the “Y” temple in similar 
form, although in terms more restricted, had apparently defined 
the processions and the like which, as between the “U’’ temple 
and itself, the “U” temple might carry out. And if the law 
had been what it was then supposed to be, the liberty so conceded 
by the “Y” temple would have been,. in effect, the measure of 
the “U” temple’s enjoyment, because the agreement did not 
prevent the “Y” temple’s from exercising any right the general law 
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gave itto stopany further processions of the “U” temple. But 


equally the agreement as recited imposes no restriction in terms 
upon the “U” temple, and, however non-existent the privilege 


, may have been supposed to be, the agreement in no way purports 


to interfere with the exercise by the “U” temple of any rights 
in respect either.of processions, ceremonies, or anything else of 
which by ldw that temple: was, irrespective of any consent or 
approval of the “Y” temple, possessed. And the legal rights of 
the “U” temple in such a matter are now undoubted. The 
decisions of the Sudder Court above referred to are over-ruled. 
All religious processions, those of the appellant’s and the respond- 
ents’ temples indifferently, are now under the control of the 
police. As so controlled all are equally lawful. If, therefore, 
the true effect in this matter of the two agreements be, as their 
Lordships think it is, that the obligation of the respondents 


- thereunder is merely an obligation not to interfere with or obstruct 


any authorised procession or ceremony of the “Y” temple, it 
is plain that by their procession of the 13th November, 1918, the 
respondents infringed no right of the appellant or his temple 
under that agreement. The result is, that the suit fails. Their 
Lordships, however, are not without hope that the elucidation of 
the effect of the instruments and the free course for the ‘Y” 
temple's processions which, so far as the “U” temple is concerned, 
these secure will, when brought to the notice of the police, enable 
them by apt regulation of the processions of the two temples to 
bring about an accommodation between them which ought to 
have been reached without any recourse to litigation. 

Their Lordships, in expressing these views as to its meaning, 
have, like the High Court, assumed the agreement in suit to be 
valid. They have not inquired into and do not pronounce 


‘upon the defences to the suit made in their written statement 


by the respondents. 


For the reasons they have given, their Lordships think that 
the order and decree of the High Court should stand, and they 
will humbly advise His Majesty that this appeal therefrom be 
dismissed with costs. 


Appeal dismissed 
T. L. Wilson & Co.—Solicitors for thé appellant. l 
Douglas Grani.—Solicitor for the respondents. 
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DAYAL SINGH (Defendant) 
versus 
INDAR SINGH (Plaintif) * “T . 


Registration Act (XVI of r908), section 17 (1) (b), (2) (V)— Written agree 
ment to sell—Acknowledging receipt of earnest money — Suit: for specific 
performance by buyer—Agreement compulsorily registrable. 

By a written contract for sale the seller acknowledged receipt 
of earnest money and agreed to convey thé property to the buyer 
on stated terms. The document was not registered. On a suit 
by the buyer for specific performance, /e/d/, that having regard to 
section 55 (4) of the Transfer of Property Act, the instrument 
created an interest in land and was compulsorily :cgistrable, 
and the suit must fail. 

APPEAL froma decision of the, High Court of Judicature at 

Lahore. 

E. B. Ratkes, for the appellant. 


The other side was not represented. 
The following judgment was delivered by 


VISCOUNT DUNEDIN.—On the 2nd March, 1919, Dayal Singh, 
the defendant-appellant, executed an agreement with Indar Singh, 
now deceased, but represented by the plaintiff-respondent This 
agreement had for its object the undertaking ofa sale of certain 
property, and its terms, so far as material, are as follows :— 

“I, Dayal Singh, son of Jiwan Singh, caste Jat Garewal, 
resident and Lambardar of Chak No. 1/57, Upper Chenab, 
Tahsil Jaranwala, District Lyallpur, do here declare as follows :—~ 


x x Xo * * 
(here follows a description of the subject) 
* _ Ok * a * 


“I have agreed to sell the above-mentioned property for 
Rs. 10,000 and the sum of interest, to be paid to the Government, 
to Indar Singh, son of Hira Singh, Havildar, caste Jat Dhami, 
occupation cultivation, abadkar and resident of Chak No. 188, 
Rakh Branch, Talisil Lyallpur, who has agreed to purchase this 
land merely for the sake of Lambaidarship. Out of the sale 
money I have at present received Rs. 1,000 by way of earnest 
money. Rs, 9,000 is agreed to be received before the Sub- Regis- 
trar, Lyallpur, at the time of the completion of the sale and 
registration. The expenses, incurred in connection with the 
execution and completion of the sale-deed, shall be borne by the 
vendee and myself in equal halves. I shall complete the sale 
in favour of the vendee within forty days, i.¢., Before the rst 
Baisakh Sambat 1976, after making a settlement: of the sum of 
interest (which shall be deposited by the vendee) with the Govern- 
ment, The vendee has been put in possession of the land sold. 
= * P, C, A. No. 49 of 1924 - 
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If I do not complete the sale, I shall pay Rs. 2,000 by way of 
damages to the vendee without any demur, and, besides,-he shall 
be at liberty to have the sale completed by seeking legal remedy. 
As regards the filing ot the interest, an application shall be 
made to the Deputy Commissioner of Lyallpur, and, on permission 
being granted, the vendee sha be made to deposit the said 
interest. lf permission is not accorded the bargain of sale shall 
remain unaffected. The only agreement would then be that the 
sale would be completed after the interest was deposited. ‘The 
land has, at any rate, been sold and the vendee has become 
entitled to it. I am simply entitled to receive Rs. 9,000. I have 
therefore executed this agreement in „favour of Indar Singh, 
vendee, so that it may serve as an authority. I have secured 
an agreement to the same effect from Indar Singh, vendee.” 
This document was not. registered. The appellant having 
refused to complete the purchase, the respondent succeeding to all 
rights of Indar Singh, deceased, raised this action for specific per- 
formance. The appellant pleaded that the document in question 
being a document which needed to be .registered, and not having 
been registered, could not be received in evidence in terms of 
section 49 of Act XVI of 1908. He also pleaded that in respect 
of undue influence exercised at, the time of the making of the agree- 
ment specific performance should be refused. The Trial Judge 
held that the document did not require to be registered, but held 
that undue influence had been proved. .On appeal the Appeal Court 
agreed with the Trial Judge that the document did not require to 
be registered, but disagreed as to the other matter. They therefore 
decreed specific performance. 


The sole question in this appeal, which is zx parte, is, therefore, 
whether the document in question required to be registered. As 
the question is an important one, it will be well to trace the history 
of the legislation which bears on the point. Act XX of 1866, sec- 
tion 17, made compulsorily registrable certain instruments :— 

a * * * * 

17.—(2) “ Instruments (other than an instrument of gift) which 
purport or operate to create, declaie, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whe- 
ther vested or contingent, ofthe value of one hundred ‘rupees 
and upwards to or in immovable property. 


(3) “Instruments which acknowledge the receipt or payment 
of any consideration on account of the creation, declaration, 
assignment, limitation or extinction of any buch right, title or 
interest.” 

* * * * * 


And, by section 49, declared tĦat no instrument required by 

section 17 to be registered should be received in evidence in any 

civil proceeding in any Court unless it had been registered. The 

result of that enactment may be appreciated by a perusal of the case 
x 


‘a 
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of Futteh Chund Sahoo v. Leelumber Singh Doss (*), where the 
Board characterised the case as a very hard one, but found that the 
terms of the Act were imperative. In 1877 (probably in accordance 
with the feeling as expressed above) in a new Act, section 17 was 
repeated as before, but with this addition :— 


‘Nothing in clauses (+) and (A of this section applies to 
* + * * +f 


“(A) any document not itself cieating, declaring, assigning, 
limiting or extinguishing any right, citle or interest of the value 
of one hundred rupees and upwards to or in immovable property, 
but merely creating a right to obtain another document, which 
will, when executed, create, declare, assign, limit or extinguish 
any such right, title or interest.” 

This change having been made, there came to be raised questions 
as to various agreements, first as to whether they fell under section 
t7 (4), and, accordingly, if they did so, whether they could be 
excused in respect of section 17 (#4). Examples of such cases may 
be found in Burjorji Cursetji Panthaki v. Muncherfi Kuverjt È), 
where it was held that the agreement was not necessarily registrable, 
and Ramasani v. Ramasamt (°), where the agreement was held 
to be compulsorily registrable, and consequently not admissible in 
evidence. Their Lordships do not think it necessary to review these 
cases or to decide whether one of them will agree with what was 
said by “Lord Buckmaster in Rant Hemanta Kumari Debt ~v. 
Midnapur Zamindari Company, Limtted (*). They will assume 
without deciding that taking the terms of the Act of 1877 alone 
(the terms of which were repeated /ottdem verbis, though not with 
the same numbering of the paragraphs, in the Act of 1908, which 
is the Act which rules this case) the judgment of the Courts below 
were right in holding that the present agreement was an agreement 
to sell and not a sale, and was consequently exempted under section 
17 (2) (v), which corresponds with section 17 (A) of 1877. But 
there is another Act to be reckoned with, which unfortunately 
entirely escaped the notice of the Courts below, as they say nothing 
about it; that is the Transfer of Property Act, 1882 (Act 4 of 
1882) ' (passed, it will be observed, after the case of Panthakt 
(supra), which was in 1880). By section 55 (4) the buyer is 
entitled :— 


‘Unless he has improperly declined to accept delivery of the 
propeity, to a charge on the property, as against the seller and 
all persons claiming under him with notice of the payment, to 
the extent of the seller’s interest in the property, for the amount 

Tof any purchase money properly paid by the buyei in anticipation 

of the delivery and for interest on such amount; and, when he 
properly declines to accept the delivery, also for the earnest (if 
any) and for the costs (if any) awarded to him of a suit to 

(1) 14 Moo. I. A., 129. , ~ (2) I. L R., 5 Bom., 143, 

(a I L.R. § Mad., 115. (4) 461. A., 240. 
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compel specific performance of the contract or to obtain a decree 
for its rescission.” 

Their Lordships are of opinion that ‘the section applied to the 
agreement in this-case, where the buyer had paid earnest money, 
and so far from refusing to accept delivery, was pressing for specific 
performance, and that the agreement ‘did in itself create an interest 
and therefore did not allow of the application of section 17 (v). It 
was, therefore, compulsorily registrable under section 17 and, not 
having been registered, was inadmissible in evidence under section 
49. 4 l 

Their Lordships will, therefore, humbly advise His Majesty to 
allow the appeal and to dismiss the suit. The appellant will havc 
his costs before this Board ; but the costs in the Courts will remain 
as ordered by the High Court. 

/ 


Appeal allowed. 
T L Wilson & Co.—Solicitors for the appellant. 
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GAJADHAR  (Judgment-debtor) 
VEVSUS 


KISHORI LAL = (Decree-holder) .* 


Easements Act, sec. 23-~Hasement—Alteration of mode of enjoyment— 
Additional burden, iE. z 


Under section 23 of the Easements Act a dominant owner may 
from time to time alter the mode and placeof enjoying the ease- 
ment, provided that he does not thereby impose any additional 
burden on the servient heritage. 

When a person acquires a right of easement for the outlet of 
water, which is of a limited kind, he cannot be allowed to 
increase the extent or alter the mode of enjoyment so as to cast 
an additional burden on the seivient heritage. Cawkwell vy. 
Russell, 26 L.J. Ex. Court, 34 at 36, referred to. 


EXECUTION Second Appeal from a decree of MAULVI MUHAM- 
MAD OWAIS KARNEY, Fourth Additional Subordinate Judge of 
Aligarh, reversing a decree of BABU RAM CHARAN VERMA, Addi- 
tional Mungif of Koil. 


Surendro Nath Sen, Peary Lal Banerji and Satla Nath Miikery1, 
for the appellant. e ; 

Kailas Nath Katju and Rama Kani Malaviya, for the respondent. 

* E. S, A. No. 1129 of 1925, 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This is a judgment-debtor’s appeal arising out of 
exccution proceedings. The parties are neighbours and own adjoin- 
ing houses. - About the year 1899 the defendant began to build a 
wall and the plaintiff apprehended that by its construction it would 
block, among other things, a water spout on the second storey. He 
instituted a suit-claiming an injunction restraining the defendant 
from blocking this water spout. It is unnecessary to refer to the 
other reliefs which were claimed in that suit. The suit resulted in a 
compromise, dated the 5th of January, 1900 and it is really 
the ambiguity of this compromise which is the cause of the dispute 
on the present occasion Under that compromise it was provided 
that the water spout of the rasot khana (kitchen) should be con- 
tinued as previously and that the defendant would not interfere with 
it in any way. 


Some years afterwards the plaintiff decree-holder began to use 


this sasoi kana as a room, where in the words of the learned: 


Munsif, “ water was stored, where utensils were cleaned, and for 
washing hands after the meals and occasionally for bathing purposes.” 
The defendant, on this, blocked the water spout totally. The plaint- 
iff decrec-holder applied for execution of the decree asking the court 
to get the obstruction removed. The court of first instance came 
to the conclusion that the plaintiff was not entitled to alter the 
nature of the water that was to flow through the water spout. It 
remarked : “If this was not the kind of water that flowed at the date 
`, of the compromise, the compromise cannot be enforced.” 


It is apparent that the learned Munsif took an extreme view and 
ignored the provisions of section 23 of the Easements Act, under 
which a dominant owner may from time to time alter the mode and 
place of enjoying the easement, provided that he does not thereby 
impose any additional burden on the servient heritage. The mere 
alteration of the kind of water did not deprive the plaintiff of his 
right of easement unless an additional burden was cast on the servient 


heritage. 

The lower appetite: court has taken the other extreme view. It 
came to the conclusion’ that the reference to the ‘rasoi khana’ was 
merely for the purpose of identification of the drain and so long as 
the water spout and its position were maintained, the quality and 
quantity of water that passed through it on the defendant’s land werc 
wholly immaterial. If the lower appellate court’s view were to be 
upheld the result would be that the plaintiff would be entitled to dis- 
charge any kind of dirty water through the spout although the right 
of easement which he might have acquired was to flow a particular 
kind of clean water. When @ person acquires a right of easement 
for the outlet of water it may be of a limited kind. Its extent and 
mode of enjoyment may be restricted. He would therefore not be 


r 


9 





GAJADHAR 
y. 
KISHORI 
LAL 





Sulaiman, J. 


+ 


GAJADHAR 


p. 
KISHORI 
LAL 





Sulaiman, J 


812 . HIGH CoURT lA. L.J. R 


ordinarily allowed to increase the extent or alter the mode of enjoy- 
ment so as to cast an additional burden on the servient heritage. 
We may refer to the case of Cawkwell v. Russell (1) where Pollock 
C B. remarked : “ where a party has a limited right of this kind and 
exercises that limited right in excess so as to produce a nuisance, the 
only remedy and the only way whereby the party can protect himself 
is by stopping the whole ”. Similarly Alderson, B. remarked: “If 
a man has a right to send clean water through my drain and chooses 
to sent dirty water, every particle of the water ought to be stopped, 
because it is all dirty’. 

In our opinion thesdecision of this case turns on the interpretation 
of the compromise entered into between the parties. We think that 
the parties intended that the right of easement which the plaintiff 
had been enjoying at the time of the compromise should ‘be main- 
tained and not interfered with. 

The courts. below unfortunately have not found the extent of the 
right enjoyed. by the plaintiff at that time, nor have they found 
whether the proposed alteration of it amounts to an additional burden. 
We, therefore, think that before disposing of the appeal finally it is 
necessary to have findings on the following issues :— 

(1) What was the extent of the right to flow water through this 
rater spout enjoyed by the plaintiff before the date of the compro- 
mise? 


‘+ (2) Whether the proposed alteration of the enjoyment will 


impose any additional burden on the servient heritage ? 


As the case has not been approached from, this point of view we 
think it proper that the parties should be allowed to adduce additional 


evidence in this case on these two issues. We accordingly send - 


down the above-mentioned issues to the lower appellate court which 
will take additional evidence and return the recoré with ‘its findings 


- within three months Ten days will be allowed for filing objections. 


[On receipt of the finding, the following order was passed:—] 

We accordingly allow this appeak in part and direct that the 
udgment-debtor shall remove the obstruction provided that thé 
decree-holder gives an undertaking that the room will be used as.a 
kitchen and not as a bathroom. The parties will bear their own 
costs throughout these proceedings. 

Appeal allowed tn part 
(1) 26L. J. Ex. C Court, 34 at 36. 
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JAGANNATH (Platnitff) 
VEN SUS 
GAURI SHANKER, AND OTHERS (Defendants) .* 


Transfer of Properly Act (LV of 1882), section 58 (c)}—Document purporting 
to be sale-decd executed prior to passing of the Act-——Covenant to reconvey 
a portion of the property— Mortgage by conditional sale. 


Where a document executed foi a certain sum of money, prior 
to the passing of the Transfer of Property Act (1V of 1882), and 
purporting to be a deed of sale, contained a stipulation that “if 
and when the executant paid half the sale price to the transferee 
the latter would return half of the transferred property to the 
executant and that the executant would retain 16 bighas of land 
till the half property was returned to het,’’ #e/d, that this was a 
case of mortgage by conditional sale so far as one-half of the 
property was concerned and was liable to redemption. 


SECOND APPEAL from a decree of H. J. BELL ESQ., District 
Judge of Jhansi, reversing a decree of BABU RAM SARAN DAS, 
Munsif. 


A. Sanyal, for the appellant 
B. E. O'Conor and N. C. Vatsh, for the respondents - 
The judgment of the Court was delivered by 


MUKERII, J.—This appeal originally came before one of us and 


was referred to a Bench of two Judges having regard to the intricate 
nature of a question of law involved. 


The admitted facts are thesc that plaintiff's ancestor Pragi was 
*a minor at the date 15th of April, 1879. On behalf of him and one 
Bhairo, who was apparently Pragi’s brother, their mother executed 
a document, which we have to interpret, dated the 15th of April, 
1870, in favour of the respondent No. 1, Gauri Shankar, for a sum 
of Rs 504-4-0. The document purported to be a deed of sale, but 
it contained a stipulation that if and when the executant handed over 
half the price, namely, a sum of Rs 252-2-0, to Gauri Shankar, he 
would return that portion of the property to the executant. There 


was a further stipulation that the executant of the deed would. 


retain 16 bighas of land till half the property was returned to her 
on payment by her of Rs. 252-2-0. 


In the court of the Munsif of Jhansi the successors-in-title of 
Pragi and Bhairo instituted the suit, out of which this appeal has 
arisen, for redemption of half of the property transferred in 1879, 
“according to the conditions laid down in the sale-deed, dated 15th 
April, 1879”. They offered to.pay the sum of Rs. 252-2-0. 


The Munsif decreed the suit ,holding that it was a case of mort- 
* Se A. No, 1337 of 1923 


? 
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CIVIL gage and that the property was liable to redemption. He, however, 
1926 imposed a further condition on the plaintiffs that they should return 
— 16 bighas of land which they held under the document in question 

JAGANNATH tothe defendants It may be stated that the defendants other than 

Gaur, Gauri Shankar were his son and grandson 


SHANKER On appeal by Gauri Shankar antl the other defendants, the 
Mukerj1, j}. learned District Judge held that ıt was a case of a sàle deed. It was 
pointed out to the learned Judge that, if the document was a sale- 
‘deed, Gauri Shankar was bound to return a half of the property, on 
receipt of the money under the agreement entered into. It was 
stated on behalf of the plaintiffs-respondents that they were ready to 
restore 16 bighas of land they had in possession. The learned 
District Judge thought that to allow the plaintiffs to enforce the 
agreement would amount toa change of the pleadings and he was 
f not agreeable to accede to their request. Eventually the decree of 
the Munsif was set aside and the suit was dismissed. 


On behalf of the plaintiffs-appellants ın this Court it is urged 
that it is a case of mortgage, pure and simple, so far as one-half of 
the property is concerned, and that, in any case, there is no bar to 
the enforcement of the agreement on the part of Gauri Shankar, 
vigs, a half of the property would be returned on receipt of the 
money and the property. 

= We have to consider first whether the document is a deed of 
4: Mortgage or whether it is a deed of out and out sale’ 


The transaction, as already stated, is one of the year 1879, that 
is to say, before the Transfer of Property Act came into force. If 
it had been a case under the Transfer of Property Act, it would 
have been much easier for us to hold that the transaction was one _ 
of mortgage by conditional sale It will be noticed that the 
Transfer of Property Act was passed with the object of defining and 
amending the law of mortgage, as it stood before the passing of . 
the Act IV of 1882. Under the circumstances the definition of a 
mortgage by conditional sale, as contained in section 58 of the Trans- 
fer of Property Act, must be treated as conclusive for all transac- 
tions entered into after the passing of the Transfer of Property Act. 
We need not quote all the definitions that are given in section 58 

- of the mortgage by conditional sale It would be sufficient to 
mention that although a transaction may be, on the face of it, a sale 
and although all the words used in connection with it may be used 
as if the document were one of Sale, it may be still a mortgage, if 
other conditions laid down in section 58 are present. For, by the 
very definition itself, a transaction may be ostensibly one of sale, but 
if the ostensible vendee agrees that the sale is to be rescinded or- 
the property is to be returned on payment, the transaction would be 

~ © a mortgage. a 
However, this question need not detain us longer, in. view of the 


A . 
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fact that the tralisaction is one of 1879. On a consideration of the 
transaction, in this particular cage, we have no hesitation whatsoever 
in pronouncing that this is a case of mortgage so far as one-half of 
the property is concerned. We have nothing to do with the other 
half which is admitted on all hands to have been sold to Gauri 
Shankar. The covenants aré all contained in one and the same 
document. The 16 bighas of land which were allowed to be retained 
by the transferors, were evidently a part of the property sold} be- 
cause the property is to be returned to the vendee along with the 
sum of Rs. 252-2-0 in order to get back the other half portion of 
the property. Evidently it was contemplated that at some time or 
other, that time being indefinite, the transferors would certainly pay 
the money and take back half the property and would return the 16 
bighas of land held by them without payment of rent. 


One thing we might very well point out and it is this. In cases, 
where it is said that the transaction is one of out and out sale, with 
only a covenant on the part of the transferee to return the property 
on repayment of the sale price, one difficulty arises. If the sale is 
completed, there is an end of the whole matter and no consideration 
whatsoever remains for which the vendee agrees to return the pro- 
perty to the vendor on payment of the sale-price. In such circums- 
tances, the agreement to return the property is without any con- 
sideration whatsoever and is, therefore, not enforceable under the 


law. Ex hypothest, the sale transaction is a completed one and has -* 


nothing to do with the agreement to return the property. Such 
cases would be very rare, if not almost impossible, under the law. 
In all cases where there is a sale and there is an agreement to re- 


transfer the property, the two transactions must be’ treated as part 


and parcel of one and the same transaction. If that be so, and if 
the case be governed by the Transfer of Property Act, the transaction 
must come within the purview of the definition of conditional sale 
in that Act. In this particular case, the transfer in favour of Gauri 
Shankar was clearly a consideration for the covenant on his part to 
return one-half the property on receipt of the sum of Rs. 252-2-0 
and on return to him of the 16 bighas of land. We are Clearly of 


opinion that this is a case of mortgage by conditional sale and of 
nothing else 


The result is that we allow the appeal, set aside the decree of 
the lower appellate court and restore that of the court of first 
instance. We extend the time for payment and return of the 16 
bighas, by six months from this date. Having regard to the fact 
that it was a somewhat difficult case for both the parties and courts 


have differed, we order that the parties will pay their own costs 
throughout. 


Appeal allowed 
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GHASLAWAN SINGH 
VEVSUS i 


EMPEROR.* 


Criminal Procedure Code, section 195— Offence under section 211, Penal 
Code, committed in relation to proceedings im court—Complaint by court 
NECOSSATY . . 


~ 


Where the applicant, who after filing a complaint of dacoity 
before a magistrate against certain individuals, repeated his 
charges before the police and the police in thei: investigation 
having come to the conclusion that the complaint was false, was 
put on his trial for having committed an offence under section 211 
of the Penal Code at the instance of the police, eld, that the 
offence, if any, was committed in relation to proceedings in court, 
and for the initiation of the prosecution a complaint in writing 
of such court was necessary. 


` CRIMINAL REVISION from an order of L. S. WHITE ESQ., 
Sessions Judge of Cawnpore. 


Satlanath Mukerji, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 


Crown. f 


The following judgment was delivered by 


BANERJI, J.—The facts, which have led to this petition, are as 
_follows : — 


On the oth of October, 1925, a servant of petitioner Gnadawaa 
raised an alarm that a dacoity was being committed. The chaukidar 


of’ the village being informed that there was a dacoity in the Tha- _ ` 


kurs’ quarters, went there; not to Ghaslawan’s house but to the 
houses of certain other Thakurs. These Thakurs caused a report 
to be made at the thana that Ghaslawan Singh had made a false 
alarm of the dacoity. On the other hand, Ghaslawan, without going 
to the thana or making any report to the police, on the roth October, 
filed a petition in court against certain persons, chaiging them 
with dacoity. That night, at about Ir p. m., on his return after 


‘ making this complaint, he made a statement to the police in answer . 


to questions put by the Sub-Inspector saying that he had filéd a 


. complaint in court and that he had been dacoited by certain persons 


The police upon investigation found that the complaint was false, 
and the Deputy, Superintendent charged Ghaslawan Singh with 


t having falsely charged. Jagan Nath and others before the Sub-Ins- 


pector of Police’ with having committed dacoity, and he was put on 


- his trial-before the Sub-Diyisional .Officer of having committed an 
_ offence. punishable | under: section 211. of the Indian Penal Code. 


* Cr. Rev. No, 223 of 1926 
\ 
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Ghaslawan Singh went up in revision before the learned Sessions 
Judge and asked for the procecdings to be set aside on the ground 
that Ghaslawan Singh having made a complaint to the court, the 
information given by him to the police was information relating to 
proceedings in court and, therefore, a complaint by the court was 
necessary. The learned Judge having declined to interfere, Ghas- 
lawan has come up here in revision. 


Iam of opinion that in this case, as proceedings had been actual- 
ly taken in court and as Ghaslawan had made no report to the police 
but had answered questions put to him by the Sub-Inspector, it was 
not competent for the Deputy Superintendent of Police to proceed 
against Ghaslawan. Under section 195 of the Cotle of Criminal 
Procedure, for an offence to be punishable under section 211, when 
such offence is alleged to have-been committed ın, or in relation to, 
any proceeding in any court, it is necessary for the initiation of 
those proceedings that there should be a complaint in writing of 
such court. Itis urged by the learned Assistant Government 
Advocate that, when a person makes a statement to the police, he is 
making a report ; and Ghaslawan was making a false charge before 
the Sub Inspector of Police, when his statement was recorded, and 
he has referred me to the cases of Ratt Ram v. Barhmajit (‘) and 
Emperor y. Kashi Ram (°). In neither of these cases proceedings 
in court had been taken prior to any mention of the facts to the 
Sub-Inspector. In fact, the reason for filing the complaint in court 
instead of going to the police was told by Ghaslawan to be that he 
expected to get no satisfaction out of the police. Under these cir- 
cumstances, it is impossible to say that, when Ghaslawan made 


his statement to the Sub-Inspector, he was moving the Sub-Inspector? 


to do any thing or that he was charging the 13 persons of an 
offence «He had already charged them, and the case was pending 
in the court of the Magistrate I, therefore, set aside the proceed- 
ings against Ghaslawan i 
' Application allowed 
(1) I. L. R., 46 AlL, 43 (2) I. L. R., 46 All. goé 
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TEJO BIBI (Defendant) 
VETSUS 


SRI THAKUR MURLIDHAR RAJ RAJESHWARI ana 
' MAHADEOJI! (Plaintif) ann LACHHMI AMMA 
. (Defendant) * 
Religions endowment—Trust for religious. „uses — Beneficial interest in Stz- 
pluss— Will, construction of—FPersonal decree, against ‘trustees— When 
trust property cannot be sold in execution ofe g 
A Hindu owner of a house alter. having: installed certain deities. ` 
in it executed a will which-did not <contain’ any’ CADIS words 
* F. A. No. 12 of 1923 ` i 
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of dedication in favour of the idols or the-public in respect of 
the corpus of the house, but it indicated the uses for which the 
trust was to be maintained and further provided that the executors 
were to divide the surplus of the income between themselvés but 
they had no right to mortgage, transfer or sell the house and, if 
they did so, the members of the gommunity of the testator and 
those of the public wete empowered to interfere and get the 
transfer set aside, 4e77, that the will created a trust and that the 
only beneficial interest’ given tothe executors was the right of 
taking the surplus of profits, if any, and that the deities and the 
public for whose benefit the trust was created,-were entitled to 

- prevent the sale of the house in execution of a persona! decree 
against the trustees, 


Sonatun Bysack v. Sreemutty Juggutsoondree Dossee,&8 M. I. A., 
66, Ashutosh Dutt y, Doorga Churn Banerjee, I. 1. R., 5 Cal., 438 
and Surja Kunwari v. Harnarain Ram, I. L. R., 39 All., 311, 
distinguished. 
FIRST APPEAL from a decree of BABU KAULESHAR NATH 
RAI, Subordinate Judge of Benares. 


Str Tef Bahadur Sapru, P. N. Sapru and Gadadhar Prasad, 
for the appellant. 

Surendro Nath Sen and Surendro Naih Gupta, for the res- 
pondents. i 

The following judgments were delivered :— 

KANHAIYA LAL, J.—The dispute in this case relates to a certain 


house situated in Benares city which comprises three sections in 
which the three deities now figuring as the plaintiffs are installed. 


. The house belonged originally toa Madrasi Brahman. named 
Jaipuran Krishna Atyar, who had installed these idols in his life- 


_time in these sections and allowed the house to be used for the 


accommodation of pilgrims visiting the place. On the 7th of Septem- 
ber, 1886 he executed a will by which he disposed of all his pro -` 
perty, movable and immovable, in Benares-and Trichnopoly. A 
house situated in Benares city, not now in dispute, was bequeathed 
by him to his nephew Subba Rao, and a house and landed property 
situated in Trichnopoly were given to his two nephews, Ganpati and . 
Subba Rao, in equal shares. In regard to the house in dispute, 
known as the Thakurdwara, he declared that his nephews Ganpati 
and Subba Rao shall as executors arrange to carry on the worship 
of’ the deities installed therein, celebrate the customary festivals 
periodically observed there and put up pilgrims in the house and 
attend to them. He further declared that the executors, should 
„reside in the house and look after its repairs and that whatever in- 


‘ come was derived from the “house or Thakurdwara should first be 


applied to the expenses’ of the worship of the said deities and the 
other religious ceremonials aforesaid and the balance was to be- 
divided by the two executors between themselves in equal shares 
He further stated iat none of the: e shall in” any way be 


= 


"~ 
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entitled to transfer, mortgage, or sell the house, and that, if they did CIVIL 
so, the sale would be utterly null and void. He then went on to 1926 
declare that if cither of those persons or his heirs at any time pro- 
ceeded to sell the said house, the members of his communtly and 
everybody shall be entitled, whenever they come to know of any such sry THAKUR 
transfer, to make an application immediately and to get the tirans- MURLIDHAR 


fer set aside. ; ice it 


The testator died a few weeks later On the 25th of August, WARI 
1892 Subba Rao transferred his rights and interest under the said  xaphaiya 
will to his brother Ganpati. On the 8th of May, 1908 Ganpati Lal, J 
mortgaged the house in favour of Mohan Lal for Rs. 4,000 and on 
the 20th July, 1909 under the cover of a loan for Rs. 2,000 he made 
a subsequent mortgage in favour of the same individual. Mohan 
Lal died on the 26th July, 1914, leaving a widow Musammat Tejo 
Bibi. Ganpati died leaving a widow Musammat Lachhmi Amma 
On the 22nd July, 1916 Musammat Lachhmi Amma mortgaged the oy 
house with Musammat Tejo Bibi for Rs. 130. 


In 1920 a suit was filed by Musammat Tejo Bibi for the recovery 
of the money due on the said mortgages by the sale of the mort- 
gaged property making Lachhmi Amma, the widow of Ganpati, and 
the three idols represented by their guardian ad /item Bishunath, 
parties to the suit. Musammat Tejo Bibi subsequently exempted 
the idols from the suit, and contented herself with taking an ¿r parte 
decree on those mortgages against Musammat Lachhmi Amma In 
execution of that decree the house in dispute was proclaimed for 
sale. The present suit was then filed by the deities represented by 
the three idols for a declaration that the house in question was zag/ 
property and not liable to sale in execution of the said decree. 








TEJO BIBI 
v 


The court below found that the house in dispute was wagf pro 
perty dedicated to the idols installed therein, that Ganpati was only 
entitled to take the surplus of the profits, if any, during his life-time, 
and had no right to mortgage the same, and that Bishunath had been 
acting as Shebait of the Thakurdwara since December 1909, and 
was entitled to institute the suit on behalf of the idols 


The genuineness of the will executed by Krishna Aiyar on the 
yth September, 1886 is no longer disputed. The main question for 
consideration is whether by virtue of that will any trust was created 
in respect of the said property in favour of the deities represented 
by the idols or the public, or, in other words, whether Ganpati or 
Musammat Lachhmi Amma had any right to mortgage the same. 
The will contains no express words of dedication in favour of the 3 
idols or the public`in respect of the corpus of the house in dispute g 
but it indicates or directs the uses to which the house and ıts income - 
were to be applied and the purposes for which the trust was to be e 
maintained. It requires Ganpati and Subba Rao to act as executors 
and reside in the house, amd put up pilgrims there, and attend to 
them, and front the income. P to perform the daily worship ot 
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the deities installed in each section of the house, celebrate the 
customary religious observances and festivals there, and execute 
such repairs as may be necessary. It gives the executors a right 
to realise the income and to divide it after meeting the expenses of 
the worship and the ceremonies aforesaid between themselves. But 
it does not give them any right to transfer, mortgage, or sell the 
property, and what is more important empowers the members of 
the community of the testator, and in fact every member of the 
public, to interfere, if the executors transfer the house, to make an 
application-to the proper authority and get the transfer set’ aside. 
In other words, the will clearly indicates an intent to dedicate the 
property for the purpose of the performance of worship of the 
deities installed in each of the three sections of the house, for the 
performance of the usual periodical ceremonies: and for the accom- 
modation of pilgrims visiting the place for worship. In fact there 
is evidence to show that even in the life-time of the testator pilgrims 
used to visit the place, and one of them hailing from Madras left an 
inscription recording that a certain idol had been installed by him 
in the temple and promising the payment of Rs. 65 per year for the 
performance of the worship of that idol generation after generation 
In 1891 another gentleman from Madras_ visited the place and re- 
corded a memorandum evidencing his Visit’ at the time There was 
another tablet recorded in 1893, referring to the visit of another 
person, who established an idol in the temple and promised to pay 
Rs. 60 per annum generation after generation for the expenses of 
the worship connected with the same. - 


There can be no doubt, therefore, that the object of the testator 
was to continue the maintenance of the worship in the said Thakur- 
dwara after his death, to secure the performance of the periodical 
ceremonies and to arrange for the accommodation ‘and comforts of 
the pilgrims visiting the place. The executors were required to 
attend to their comforts, and whether the division of the income, to 
be derived presumably from the presents made by the pilgtiris or 
from the offerings, was to be enjoyed by them as remuneration for 
their labours or for their maintenance, they were not given any 
right in the corpus of the property and in fact restrained from 
dealing with it by way of transfer, mortgage or sale, and the public 
was given a right to have the said transfer set aside in order that 
the object of the trust created by the testator may not be disturbed. 


It is argued on behalf of the defendant-appellant that even if 
there was no devise as to the corpus of the estate in favour of 
Ganpati and Subba Rao, they were entitled as heirs of the deceased . 
to inherit ‘his property, and that the plaintiffs or the deities installed 
in the house had no interest to maintain the suit, but considering 
that the objects of the trust were the maintenance of worship of 
the said deities and the performance of, the customary periodical 
ceremonies and to provide for the accommodation and comferts of 
pilgrims visiting the place, it is obviouų that the plaintiffs, namely, 
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the deities, represented by the idols ‘installed in the house, had 
sufficient interest to have the trust maintained and the corpus of the 
trust property protected from an impending sale in execution of a 
decree obtained as against the trustee or his heirs personally. 


The learned counsel fôr the defendant-appellant has referred to 
the decision in Sonxatun Bysack v. Sreemutty Juggutsoondree 
Dossee (') which was followed in Aushutosh Duti v. Doorga Churn 
Banerjee (°) and Surja Kunwari v. Harnarain Ram (°). But in 
each of these cases the profits of the property, after meeting the 
expenses of the worship, were assigned for the maintenance of certain 
person of the family of the testator or his heirs generation after 
generation and no interest was created in favour of the plaintiff, 
such as is evidenced by the will executed by the founder of the 
trust in this case. There is nothing in the will to suggest that the 
division of the surplus was to be continued after the death of the 
executors appointed by it. The testator knew what he was doing. 
He had given by way of an absolute devise a portion of his other 
- property to his nephews; but he wanted that the house in dispute 
should be maintained as a Thakurdwara for the worship of the 
deities installed therein and for the performance of worship by the 
public and the celebration of the periodical ceremonies usual in such 
temples. He also wanted that the house should continue to be used 
for the accommodation and comforts of the public. The devise was 
intended to secure those objects and protect the trust property from 
being diverted to other purposes. The deities represented by the 
plaintiffs and the public for whose benefit the trust was created are 
entitled to step in to prevent the sale of the property in execution 
of a personal decree obtained against one of the trustees or his heir. 


It appears that the house in dispute had been attached in execu- 


tion of another decree obtained by Sheonandan Prasad against 
Ganpati in 1913, and was released from attachment on an objection 
filed by the present plaintiffs, Diwan Chand and Ishwar Das. The 
purchaser of that decree subsequently filed a suit for a declaration 
that the house in question was liable to sale, but it was held by this 
Court in Murlidhar v. Diwan Chand (*) that the will of Krishna 
Aiyar of the 7th September, 1886 created a trust, and that the only 
beneficial interest given under the will to the nephews, namely, 
Ganpati and Subba Rao, was the right of taking the surplus of the 
profits, if any, after the worship had been performed and the festivals 
duly observed. The arguments now addressed were urged in that 
case, and it was held by this Court that although the nephews were 
given the benefit of the offerings to be made by the pilgrims after 
mecting the expenses of the worship connected with the Thakur- 
dwara, a trust was created by the will for the purposes specified 
therein, and that the properly comprised in the trust was entitled to 
protection from attachment,or sale in execution of a personal decree 


(1) 8 M.1.A., 66. ’ I. L. R., 5 Cal, 438. 
(3) I. E R, 39 All, 311. 3 (4) I.L. R, 38 All, 214 
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against the trustee. The appeal is, therefore, dismissed with costs. 


ASHWORTH, J.—I concur in the finding that the will of Jaipuran 
Krishna Aiyar, dated 7th September, 1886 should be construed as 
creating a trust in favour of the public and of the three deities for 
the maintenance of the house in dispuft as a place to be used by 
the public for the worship of the three deities mentioned and ‘for 
the housing of pilgrims and daily service of the deities. It is clear 
from the terms of this document:that the object of Jaipuran Krishna 
Ajiyar was to preserve the house for these purposes. The provision 
as to division of the surplus profits between the two executors of the 
will was merely a provision for dealing with the surplus in pursuance - 
of the main purpose of the document The Privy Council decisions 
on which the appellants have relied are to be distinguished mainly on 
the ground that they refer to cases where the main object appeared 
to be provision for the family of the person executing the deed. ‘ 


The lower court has construed the document as a dedication of 
the house to the deities alonc, and for this reason it has decreed the 
suit of the deities for a declaration that the property is not liable 
to sale in execution of a mortgage decree executed by the testator’s 
nephew or his wife. This decision does not appear to me to be 
correct. I agree with my learned brother that the trust was created 
in fayour of the public generally as well as in favour of the parti 
cular deities. Inasmuch, however, as the deities are interested in 
the maintenance of the trust as well as the public, they are in a 
position to bring this suit and to obtain a decree that the property 
is not liable for sale as stated. 

By THE COURT.—The appeal is dismissed with costs 

Appeal dismissed. 


MAHMUD-UN-NISSA AND OTHERS (Plaintiffs) 


VEK SUS 


` BARKAT-ULLAH AND OTHERS (Defendants) * 


Contract Act, section 16—Burden of proof—Whether transaction procured 
by undue tnfinence——Llements to be established before laying burden on 
creditor. 


Before the burden of proving that a transaction was not pro- 
cured by undue influence can be laid on the creditor two 
elements must be established: it must first be shown that the 
creditor was in a position to dominate the will of the horrower, 
and, secondly, that the transaction appeared on the face of it or 
on the evidence adduced to be unconscionable. 

Raghunath Prasad v. Sarju Prasad, I. L. R., 3 Pat., 279: sı 
J. A., 101, followed. 


A transaction could not be treated as unconscionable merely 
because it was in lieu ot earlier loans which catried a very high 
rate of interest. ° 
* 5, A. No. 1571 of 1923 d 
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Balla Maly. Ahad Shah, 16 A. L. 1. R., gog (P. C.), referred to. 


SECOND APPEAL from a decree of E: TLURSTOR Eso., Dis- ` 


trict Judge of Budaun, reversing a decree 2 PANDIT RUP KISHAN 
AGHA, Subordinate Judge. 


M. L. Agarwala and Mifhammad Ullah, for the appellants. 


+ 


the respondents. 
The judgment of the Court was delivered by 


DANIELS, J.—This is an appeal by the plaintiffs arising out of 
a suit for enforcement of a hypothecation bond of the year 1910 for 
a sum of Rs. 1,500 with compound interest at twelve per cent per 
annum. The property hypothecated consisted of two groves and 
the, house of the executants. The appeal raised two questions, one 
of the application of section 16 of the Indian Contract Act, and the 
other of the application of section 60 (c) of the Code of Civil Pro- 
cedure. The trial court decreed the suit The District Judge has 
dismissed it on the ground that the bargain was procured by undue 
-influence within the meaning of section 16 of the Contract Act, and 
has further held that in any case a decree for sale of the house could 
not have been granted in view of section 60 (c) of the Code of Civil 
' Procedure. For the latter proposition he has relied on the decision 
in Ram Dial v. Narpat Singh (+). , That decision has since been 
overruled by the Full Bench case of Mubarak Husain v Ahmad È). 
In view of the Full Bench decision it is impossible to support the 
District Judge’s finding on this point. 

The bond in suit was executed in lieu of two earlier mortgage 
bonds of the years 1898 and 1899. The principal of these two 
bonds was Rs. 100 and Rs. 99 respectively and the property mort- 
gaged by them consisted of the two groves also mortgaged under 
the bond in suit. One of these two earlier bonds carried compound 
interest at Rs. 3/2 per cent. per month with annual rests: The 
other carried simple interest-at Rs. 3 per cent per month. At the 
time of execution of the bond in suit the amount due under these 
two earlier bonds had admittedly amounted to asum in excess of 
Rs. 5,000, namely, Rs. 4,515 under the bond bearing compound 
interest and Rs. 504 under the bond bearing simple interest, no 
payment at all towards interest or principal having apparently been 
made under either bond. At the time of execution of the bond in 
suit the creditor remitted a sum of approximately Rs. 3,500 due 
under the bond bearing compound interest and took a fresh mort- 
gage for a sum of Rs. 1,500, Rs. 1,000 of which was treated as 
being due under the bond bearing compound interest and Rs. 500 
under the bond bearing simple interest. No further advance was 
taken. The learned District Judge in dealing with the case has 
first held that owing to the previous loans and the huge amount 

" (1) LL. R, 33 All, 136. (2) I. L. R., 46 All., 489. 
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CIVIL which ‘had become due under them the defendants were in the 
clutches of the money-lender. ‘Having held this, he goes on: to` 
say that 1t was incumbent on the plaintiffs to establish that the new 
EER contract was not unconscionable and was not induced by’ undue 
a ‘influence In thus laying the burden the learned District Judge was 
BARKAT- inerror. The law as laid down in‘section. 16 of the Contract Act 
< ULLAH has been‘explained by the Privy Council ın a number of cases and ° 
Damrels, 7. nowhere more clearly than in the recent case of Raghunath Prasad 
v. Sarju Prasad () + Before the burden can be laid oh the creditor ° 
: not one element but two elements must be established. It must. 
first be shown that the creditor was ina position to dominate the 
will of the borrower -It must also be shown that the transaction 
appears either on the face of itor on the evidence adduced to be 
unconscionable. Here the learned District Judge has laid the burden 
upon the creditor on finding the first of these two elements only : 











w 


The question whether the creditor was in a position to dominate 
the will of the borrower is laigely a question of fact, and’ in view ' 
of wlustration (c) to section 16 of the Contract Act we are not pree. 
pared to dissent from the finding of the learned District Judge on ` 
this point. We are, however, unable to hold that the transaction ,in 
suit was unconscionable. On the contrary, the creditor appears to 
have acted with considerable moderation. He remitted more than 
two-thirds of the amount due to him and the rate of interest which , 
he charged was a rate commonly prevailing in similar transactions, - 4 
and it has not been possible even for the respondents’ learned counsel, 
to urge that it was such as to render the transaction unconscionable ~“; 
The respondents’ learned counsel has relied largely on the transactions * -” 
of 1888 and 1899. Those transactions are not, however, in suit, and:* * 
even if the interest under them was ‘high, this would not in itself ` 

Lt 4K have been sufficient uuder the rulings of their Lordships of the 

oe _ Privy Gouncil in Balla Mal v. Ahad Shah (*) and other well-known 

3 cases’ to have entitled the borrower to set them aside. In our 
opinion’ we are not entitled to treat the transaction in suit as uncon- * 
scionable merely because it was in lieu of earlier loans which 
carried a very high rate of interest We hold, therefore, that the 

` respondents have failed to establish the elements necessary to throw 

i on the creditor the burden of proving that the transaction was` not 
procured by undue influence 


We, therefore, set aside the decree of the learned District Judge 
and restore, the decree of the learned Subordinate Judge but extend 
the time of payment to-two months from this date. 

In view of the fact that the amount for which the creditor has 
obtained a decree, exceeds by many times the principal originally 

e advanced, we direct: that_the parties bear their own costs both in 
this Court and in the court below. 
í Appeal allowed. 

(1) I.L. R., 3 Pat., 279, 51 L, A,, IOL (2) 16 A. L. J. R., 805. 
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eta FULL BENCH 
i ; i i CIVIL 
BINDRABAN aids BALMAKUND (Plaintiff) oe 
VERSUS CAN 
G. I. P. RAILWAY COMPANY (Deferidan:) .* Mre U 


Railways Act, section 72—Rish-note form B— Robbery froma running MUKERJI, J. 


-A 


train ” — Meaning of the term “ robbery ”— Seals found broken and con- , BOYS, Je; 
tents missing, no evidence to prove robbery. 


‘N 


J. 





Per Full Bench.—A railway company who accepts goods for re 
carriage in accordance with Risk-note Form B cannot success- TAER 





fully plead that there was a robbery from a running train merely MEARS, C. J. 
' by giving proof of the fact that the goods were on the train at SULAIMAN, J. 


one particular station ina sealed van and subsequently at a 
later station were missing from the van, the evidence of a theft o 
being provided by the fact that the seals were broken. ° 


Per Sulaiman, J.—There is no justification for holding that the 


-, word “robbery” in Risk-note B means simple theft, without 
> 


implying any idea of force or fear. Zast Indian Ry. Co. v. Nathu 
-Mal Behari Lal, I. L. R., 39 All., 418 at 422, The G. I. P. Ry. 
Co. v. Bhola Nath Debi Das, I. L. R., 45 All., 56, dissented from. 
Rohilkhand > Kumaun Ry. Co. v. Brij Kaj, 10 O. L. J., 58, 
Bengal North- Western Ry. v. Bansi Dhar, [1926] 3 0. W. N., 145, 
Latham v. Stanbury, [1882] 3 Starkit Reports, 143 and De Roths- 
child v. The Royal Mail Steam Packet Company, [1852] L. J. R., 
New Series, Vol. XXI, Part II,,275, followed. Gopal Rai Phul 
Chand v. The G.T. P. Ry. Co., I.L. R., 46 All., 837, distinguished.. 


Per Boys and Ashworth, JJ.—The term " robbery ” used in 
Risk-note Form B is used in the sense in which it is used in the 
Penal Code and does not include mere theft. 


Per Walsh and Mukerji, JJ.—The word ‘ robbery ” when used 
in the expression “robbery from a running train” need not be 
interpreted with 1efefence to the definition of "robbery ” con- 
tained in the Penal Code: the word “robbery” covers all acts 


of theft committed by trespassers upon premises which they 
have entered by force. 


W: tiful neglect—Damages—Liability of Railway Company. 


Where a Railway Company sent goods in a wagon sealed 
merely with paper, seal and wax although it was aware of the fact 
that thefts from running trains were frequent between two 
Stations thrdugh which the wagon had td pass and the goods 
were lost somewhere between these two Stations, Ae/d, that the 
Railway Company was guilty of wilful neglect.and the plaintiff 
was entitled to be fully compensated. de 

B. & N-W. Ry. Co. v. Haji Mutsaddi, 7 A. L. J. R., 833, 
B. & N.-W. Ry. Co. xw. Manorath Bhagat Dhian Ram, 22 A. L 
6 * S. A. No, 927 of 1923 
104 k pi S 
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CIVIL ~OJ. R., 1035, Balram Das Fakir Chand v. The G.I. P. Ry. Co., 








1926 I. L. R., 47 All., 724, followed. : 
BIND nye SECOND APPEAL from a decree of J. R. W. BENNETT ESQ., 
altas District Judge of Farrukhabad at Fatehgarh, reversing a decree of 
BALMAKUND’ BABU GAURI PRASAD, Subordinate Jydge. 
G.I P. Nehal Chand, for the appellant. i 
eee Ladli Prasad Zutshi, for the respondent. 


The following judgments were deliyered by the Judges constitut 
ing the Full Bench :— 


| Walsh, J. ' WALSH, J.—This case has been referred to a Bench of five 
Judges to decide the following question :— 


“Whether a Railway Company who accepts goods for carriage 
in accordance with Risk-nole Form B can successfully plead 
that there was a robbery from a running train merely by giving 

- proof of the fact that the goods were on the train at one par- 
ş ticular station in a sealed van, and subsequently at a later station 
- were missing {rom the van, the evidence of a theft being provided 
by the fact that the seals weie WOKEN: 64.4.4 e a how esos Given 
ibose conditions, are the Railway Companies covered by the 
exception of robbery from a running train?” 
A difference of opinion prevailing upon the Bench, in accord- 
ance with the usual custom the Judges holding the view of the 
minority will deliver judgment first. | 


In my view this was robbery from a running train both in the 
ordinary sense of that term, and in the sense used in the Risk- 
note, which is merely a ¢ommercial contract to be interpreted 
like any other contract.. Amongst the matters which render a 
Railway Company liable for loss of goods is “wilful neglect of 
the Railway Administration’’, and the concluding pioviso, which 
has given rise to this controversy, provides that the term | wilful 
neglect” ‘‘be not held 16 include fire, robbery from a runving 
train, or any other unforescen event or accident’. The view 
pressed upon us by the plaintiff, who has failed in the lowe: 
appellate court, is that the word “robbery”? when used in the 
expression robbery from a running train’? must be interpreted 
with reference to the definition of robbery contained in the Penal 
i Code. I dissent from `that view. It is impossible to give that 
interpretation to the language without inserting in the proviso 
the woids ‘as defined in the Penal Code”. The argument, if 
accepted, involves making a new contract. In my judgment we 
have no right to do that, or to put any technical construction 
upon the language which the parties have not chosen to put 
themselves. One suggestion, which 1 confess caused me con- 
siderable surprise, made during the argument, was that we ought 
to do that because it is welkknown that this language, if not 
drafted by an expert, has received the sanction of the Government 
of India. To my mind that is a wholly irrelevant consideration 
‘when the question of the interpretation of a term of a contract 
arises for decision. But the suggestion cuts both ways? because 
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I should have thought if the intention was that a word is to be CIVIL 
read only in the sense defined by the Penal Code, the. expert aah 
á responsible for the draft would have taken care to do so. rR 
` BINDRABAN 
The intrinsic evidence is to my mind very strong to show that altas 


the word robbery ” is mot used in this highly technical sense, BALMAKUND 
The definition in section 399, Indian Penal Code, while including g 1 P 
theft, involves “an act which causes death or ‘hurt or wrongful RAILWAY 
restraint or fear of either of these things”, that is to say, the COMPANY 
notion of violence to the person in connection with the act of 
theft. If that is the meaning of the word ‘ robbery” in this 
document, I am unable to understand why anybody took the 
trouble to insert the provision that robbery from a running train 
should not be included in wilful neglect, because if robbery from 
a running train involved violence to the person in charge, it 
would be absurd to suppose that anybody could hold that person 
to have been guilty of wiiful neglect in relation to the theft. It 
seems to me that the context in which the expression is used is 
inconsistent with the view pressed | upon us on behalf of the 
plaintiff. My view is that the word `“ ‘robbery ” covers all acts of 
theft committcd by trespassers upon premises which they have 
entered by force, and ceitainly covers what must have happened 
in this case. 





Walsh. /. 


I desire to make one observation about which I take .a:strong 
view. The wilful neglect in this case is defined in this way. 
Apparently robberies of this kind are frequent from goods trains, 
and this particular robbery took place apparently between two 
stations where there are high embankments, where the speed of 
the train slows down and where it is easy for robbers to board 
a train. The view taken by the first court of the facts is 
that *' in spite of the fact that there had been previous robberies 
of this kind, the particular wagon had no locks on the door; 
the door had been fastencd only by seals, and the conclusion 
therefore is irresistible that there was wilful neglect on the 
part of the G. I. P. Railway Company”. No evidence - 
from any railway servant or expert was called, and I think it 
desirable to utter a protest against a method which some courts 
seem too ready to adopt of being wise after the event, and of 
condemning persons for negligence upon their own opinion. It 
is a startling proposition that because thefts are common in running 
trains, it is essential that locks should be provided and that it is 
wilful neglect not to provide locks. There may be many reasons 
why it ıs impracticable to provide locks. The first observation is 
that if a robber can board a train at night, and use sufficient 
violence to break the seals of the .door, remove goods and to 
escape without discovery, it only takes him a little longer and a 
little more physical effort to removea lock. It may be that the 
Railway Company had considered this proposal and come to the 
conclusion that the supply åf locks would be, so expensive, and œ 
that the necessity of replacing the broken locks would be so 
great, that the general.public would have-to suffer by a large 
ificrease. in the rates, Wilful neglect-is misconduct and, in my 
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opinion, there was no ground for holding that there had been wilful 
neglect. $ 

In my opinion the appeal ought to be dismissed. ` 


SULAIMAN, J.—I think the Division Bench has taken care to 
refer only one point of law to the Full Bench, %3., if goods are put 
on a irain at one particular station, in a ‘sealed wagon, and, 
subsequently at a later station, they are found missing from it, 
the evidence of the theft being provided by the only fact that the 
seals are broken, whethe the theft amounts to robbery trom a running 
train’ within the meaning of Risk-note B. The question whether 
in this partitular case there was or was not wilful neglect has not 
been referred to this Ful! Bench, and I am not called upon to 
express any opinion on that point. Had it been necessary to say 
anything, I would not have been prepared to accept inits entirety 
all that has fallen on the point from the lipsof my learned brother 
who is presiding over this Bench. 


The point which we have to decide is whether the word ‘robbery 
from a running train” means simple theft unaccompanied by any 
force or show of any force to any person, and committed behind 


. the back of Railway servants so as not to cause any fear in any 


one’s mind. It is not necessary for me to go to the length of 
saying that the word “ ‘robbery ” i ip this Risk-note should be given 
the same exact definition as is given to it in the Indian Penal 
Code. Nor is it necessary for me to say that in every private 
contract in India whenever the word “‘1obbery”’ is used, it must 
always mean theft attended with violence. The question before 
us is one of an interpretation of this particular Risk-note B. 


We cannot lose sight of the fact that this risk-note is not 
drafted by a layman who may express himself ın loose colloquial 
language, but has been prepared carefully by the Railway Adminis- 
tration with the approval of the . Governor-General in Council; 
and we are, therefore, entitled to presume that it was drafted after 
expert legal advice, and that no word has been put in inadver- 
tently. In this risk-note we find the use of two words, “theft” 
and “robbery”, which ordinarily have different meanings. Is 
there any justification for assuming that although in the same 
document these two different words have been used, they are in- 
tended to have one and the same meaning? 


_ It must also be borne in mind that the expression ‘“ robbery 
from a running train ” is preceded by the word © fire’? and fol- 
lowed by the word “or any other unforeseen event or accident”. 
“Robbery” when used in conjunction with these words connotes 
something unforeseen and accidental. As thefts from running 
trdins have unfortunately become very common, there may be 
some difficulty in saying that they are unforeseen. 


It has been suggested that it is impossible to conceive of rob- 
bery taking place under circumstances of wilful neglect on the part 
of the railway administration. “It isnot necessary for me to spe- 
culate; but it may possibly be that the railway administration is 
expected to keep sufficient guards aterailway stations where trains 
stop, but it would be unreasonable to expect it to sufficiently 
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guard its trains against robberies while they are in motion. CIVIL 


—_—_—— 


It is no doubt true that the word “rob” in England when used 1926 
colloquially does often mean‘ stcal’’. Perhaps the explanation — 
is that there is no other short way of expressing the idea ‘I have PE a 
been robbed”. But I am not quite so sure that the word ° rob- DAAA KUND 
bery ” is colloquially uséd equally often as synonymous with - v. 
“theft”. In legal documents, at any rate, the word robbery is G. I. P. 
not used ordinarily as an equivalent of theft. In Siroud’s Judicial RAILWAY 
Dictionary it is stated that “robbery is theft with the additional COMPANY 
circumstance that the thing taken is on the body or in the imme- Sulaiman, J. 
diate presence of the person from whom it is taken, and that the 
taking is by an actual violence intentionally used to overcome or 
prevent his resistance, or by threats of injury to his person. pro- 
perty or reputation”. It follows that robbery in its plain and 
ordinary meaning is something more than theft. It implies an 
idea of force or fear. At least this is so in India. 


The Indian case-law may be summarized briefly as follows :— 


In the case of the Zast Indian Railway Company v. Nathu Mal 
Behari Lal, I.L. R., 39 All,- 418 at 422, Richard, C.J. 
was inclined to doubt the view of the Court below that the expres- 
sion “robbery from a running train” did not mean an ordinary 
theft in a running train but had reference to robbery as defined 
in the Penal Code. But the learned Chief Justice made it clear 
that it was unnecessary to decide the point in that case. In the 
case of the Great Indian Peninsula Ratlway Company v. Bhola 
Nath Debs Das, I. L. R., 4s All, 56, Ryves, J. did express 
the opinion that robbery is used really as synonymous with theft 
and not in the sense as defined by the Penal Code. The case of 
Gopal Rai Phul Chand x. The Great Indian Peninsula Railway 
Company, I. L. R., 46 All., 837, is distinguishable. The paper 
book in that case shows that the guard of the train had seen the 
thieves actually stealing goods from the running train, but did 
not stop it. ‘Ihe learned District Judge thought that as there 
was no force on the train it might have been extremely foolish on 
the part of the guard to stop the train. He therefore held that it 
could not be said with certainty that there was wilful neglect. On 
these facts the High Court held that the case fell within thè excep- 
tion. On the other hand, Kanhaiya Lal, J., in the case of 
Rohilkhand and Kumaun Railway Company v. Brij Raj, 10°0.L.]J., 
g8 at 61, and Ashworth, J., in the case of Bengal North-Western 
Railway v. Banst Dhar, [1926] O. W. N., Vol. III, 145, sitting 
on the Oudh Bench, have held that robbery from a running train 
is not the same thing as theft. Itseems, therefore, that there is no 
clear preponderance of authority either way so as to enable us to 
invoke the principle of stare decisis. 





Even in England, at least in two cases which I have been able 
to find, the word ‘‘robbery’’ has not been held to mean a meire 
simple theft. In the cas of Letham and others v. Stanbury and æ 
others, [1882] III Starkit Reports, 143, a certain parcel had been 
delivered to the defendants to be carried from London to Dover. 
One of the defendants deposited it in a desk in the office, and 
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left the office fora short time, the key remainjng in the door, and 
on his return found that the parcel was gone. In a general notice 
the defendants had signified that they would not be responsible 
for any parcel unless entered as such and paid for, but a number 
of receipts given by them from time to time were of a form which 
contained an undertaking ` to deliver tomorrow, fire and robbery 
excepted.” Abbotl, L. C. J. left it to the jury to say whether it 
was a special contract, to be’ responsible, loss by fire or robbery 
excepted, remarking that if they found that such was the nature 
of the contract, they should return a verdict for the plaintiffs, 
being of opinion that the loss could not be considered as having 
been occasioned by robbery within the exception in the contract. 

In another case, De Rothschild v The Royal Marl Steam Packet 
Company, [1852] L. J. R., New Series, Vol. XXI, Part IL, 275, the 
bill of lading contained the expression the act of .God, the 
Queen’s enemies, pirates, robbers, fire, accidents from machinery, 
boilers and steam, the dangers of the seas, roads, and rivers of 
whatever nature -or kind soever excepted”. Pollock, C. B., in 
delivering the judgment of the Court, remarked that one must 
look at the circumstances under which the contract was made, 
and the peculiar subject to which it applied‘ and taking these 
into consideration he held that the word robbers meant not 
thieves, but robbers by force. 


There is an additional support for the view which I have taken. 
In Story’s Treatise on the Law of Contract (sth edition, Vol. II, 
Chapter 31, paragraph 931, at pp. 99 and 100), reliance "has been 
placed on two other reported cases which unfortunately I have 
not been able to get. The learned author has’ summarized his 
view of the law as follows:— A common carrier is liable for 
all losses occasioned by accidental fire, or theft, robbery, and 
embezzlement by his own servants, or by other persons, although 
he may have used every precaution to prevent such occurrences”. 
He then goes on to discuss the question of the burden of proof 
in cases of common carriers, which, however, is not applicable to 
Railway Companies in India. He then remarks :—*‘ There is no 
difference as to his liability at the common law, between cases 
of theft and of robbery by violence. And if a special contract 
be made exempting the carrier in case of loss by a ‘robbery,’ this 
will not exonerate him if the loss be by theft, without force”. 
The last remark shows that in contracts with common carnerts, 
robbery may not be identical with theft without force. 


I am, therefore, of opinion that there is no justification for 
holding that the word ‘robbery ’’ in this risk-note means simplé 
theft, without implying any idea of force or fear. 

This is my answer to the reference. 


Subsequent to the delivery of this judgment, I looked up the 
file at the suggestion of my learned brother Ashworth, J. and 
discovered that on the back ofthe Risk-note Form'B, its trans- 
lation in Marathi has been printed, which contains the words 
“jabri chori” for robbery. The-words”’' jabri chori ” undoubtedly 

© 


- mean theft with compulsion. l y 
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MUKERJI, J.—The question referred to the Full Bench has CIVIL 
been stated by my learned brother Walsh and it is not necessary 
to restate it. Iam of same opinion as my learned brother 
Walsh, vz., the word ‘robbery’ in the Risk-note Form B has BINDRABAN: 
been used in almost the same sense as the word ‘theft’. My alias 
reasons are three-fold. The word ‘to rob’ or robbeiy’ has BALMAKUND 
two meanings—one popular and the other technical. The popular _ GL P. 
meaning, can be obtained by looking into any good English RAILWAY 
dictionary and I have looked up the Webster’s International COMPANY 
dictionary. The primary meaning is given there as follows :— M here I 

To take something away by force; ssid fal 


To strip or deprive by stealing; 
To plunder ; to steal from. 
An illustration is quoted as follows :— 





1926 








em 


To be executed for 1obbing a church (Shakespeare). 


Then follows, in the dictionary, the legal meaning of the word and 
- then comes a meaning which is obsolete and no longer in use and 
then comes a fourth meaning which is given again as foilows :-— 


Tó deprive of or to withhold from, unjustly or injuriously; as, 
to rob one of his rest, or of his good name. 


A tree robs the plants near it of light. We also speak of 
robbing the poor. This is the popular meaning, no doubt. The 
technical meaning has been given in the Webster’s dictionary 
and, also in the Indian Penal Code, So far as India is concerned. 
The technical meaning is given in section 390 of the Indian 
Penal Code and, roughly speaking, 1t implies violence on some 
living human being. Under section 390, ‘“In a robbery there is 
either theft or extortion”. Theftis ‘robbery’ if, in order to the 
committing of the theft, or in committing the theft, or in carrying 
away or attempting to carry away property obtained by the theft, 
the offender, for that end, voluntarily causes or attempts to cause 
to any person death or hurt or wrongful 1estraint or fear of 
instant death or of instant hurt or of instant wrongful restraint. 


“Extortion is robbery if the offender, at the time of committing 
the extortion, is ın the presence of the person pul in fear, and 
commits the extortion by putting that person in fear of instant 
death, etc. etc.’’. 


There is nothing in the Risk-note B to indicate that it was 
the intention of the draftsman to adopt in its entirety the defini- . 
tion as given in the Indian Penal Code. It that had been the 
idea, it could have been easily expressed. 


As already stated, there are two interpretations of the word 
‘robbery’—one is popular and the other is technical. It is. 
impossible to believe thatthe highly technical meaning, as given 
in the Indian Penal Code, was adopted, for there is no indica- 

e tion of that. ° 


z t i . . . 1 
The word ‘robbety’ has been used in connection with three 
other words, ws., ‘from a running train’. It will be observed 
tMat there is no idea of the presence of any human being in the 


CIVIL 
1926 
BINDRABAN 
altas 
BALMAKUND 
v. 
G. I. P. 
RAILWAY 
COMPANY 





Mukerji, J. 


Boys, J. 


832 


HIGH EouRT lA. L. j. R. 


sentence. Goods are stolen mostly from goods train and the 
only human beings that are usually there, are at either end of the 
train. Having regard to this circumstance I am of opinion that 
the word ‘robbery’ in connection with running trains could have 


only been used' in the popular sense and not in the highly 
technical sense. 


The third reason for which I héld the opinion already indicat- 
ed is this that, as already stated by my learned brother Walsh, 
the clause in which the word occurs states an exception to what 
may be regarded as the wilful neglect of railway servants. If the 
word ‘robbery’ has been used in its technical sense, it has been 
used to imply that the officials had been Overpowered and 
rendered helpless when the robbery took place. If that be the 
idea, there would be no necessity for making an exception in the 
case of robbery. Inno case a robbery comes within ‘ wilful 


neglect’ on the part of the railway servants or Taliway adminis- 
tration, ° 


I agree, therefore, in holding that the word ‘ robbery’ has been 
used in a non-technical sense and in a sense almost equivalent 
to the sense of theft. ° 


Before I leave the judgment, I would dispose of the argument 
that the fact that the two words ‘theft’ and ‘robbery’ have been 
used signifies that they must have been used in different senses, 
It has been said that the two words have each a specific significance 
and therefore the draftsman could not have used them ın the 
same sense, This argument is no doubt good so far as ıt goes. 
But the fact remains that the Risk-noteis an ambiguous document, 
otherwise no Full Bench of five Judges would be sitting to consider 
its meaning. I have some idea as to why the two words have 
been used and I mention that idea, for what it may be worth, 
though I, myself, do not attach much importance to it. The 
word ‘theft’ was used in connection with an act of servants of 
the company. This naturally implied great precaution on the 
part of the servants in concealing the act. The act of stealing on 
the part of railway servants did not imply any amount of daring; 
but a man who wants to steal goods from a running train does 
something of a more or less daring character involving considerable 
risk to his own person. It may be that having regard to this idea 
that the draftsman, unconsciously, used the word robbery’ while 
he meant only to use the word ‘theft’. 


BOYS, J.—I agree with my brother Mr. Justice Sulaiman ın his 
view of the scope of the question referred to us. It is nothing 


- more than this. Does the term ‘‘robbery from a running train” 


—_ 


in the Risk-note Form B include. an ordinary theft? It is, in my 
opinion, clear that the insertion of the exceptions ‘‘fire or robbery 
from a running train or any other unforeseen event” (though badly 
drafted) was intended to have and has the effect of excluding all 
argument as to whether the fire, etc., were or were not due to 
‘wilful neglect ” on the part of the railway company. It was 
merely a clumsy way of saying that where the loss was due to 
“fire, robbery from a running train or any other unforeseen 
event” the consignor could not raise any plea of wilful neglect, 
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even though, but for the prohibition, he might have been able to 
show that, e. g., the fire would not have occurred if proper piecau- 
tions had been taken. It is to be assumed that if the loss 
was due to either of the specified causes it was not due to wilful 
neglect. The question then that we have to decide, namely, 
whether the exclusion of “1obbery from a running train ” is to be 
taken as excluding also mere ‘theft from a running train”, appears 
lo me to be merely a question of what legitimate inference we can 
draw as to the intention of the parties. If we consider first the 
intention of the railway company, and if the answer be favourable 
to the railway company, we may then have to consider what the 
consignor understood by ıt and whether he was bound or not by 
the interpretation that has been anived at ın favour ol the railway 
company. If the interpretation is unfavourable to the railway 
company, obviously the consignor will accept it. To consider, 
then, what did the railway company mean when they drew up this 
document; for there can be no doubt that the particular consignor 
in this case had nothing to do with the drafting. I find it 
impossible to believe that a railway company would drawup such 
an elaborately, though, I may add, badly worded document and 
a document too of such importance to it as this, without 
the help of legal advice. ‘That'position is not, and obviously 
cannot be,” taken up by the “railway company. The second 
conclusion appears to me to follow inevitably, namely, that no 
lawyer could have drafted this document and come to the question 
whether he should use the term’ “robbery” or theft” and not 
have used the term which he eventually decided to use with other 
than a deliberate intention of its carrying the meaning which it 
must cdrry to every lawyer in this county, and that is the meaning 
in the Indian Penal Code. The consideration just stated is in my 
Opinion sufficient to decide the question. But that view is 
supported by other evidence in the use of the term “ theft” in an 
earlier place in this very document. It speaks of “theft by a 
servant”. I think the term “theft”? was there advisedly and 
deliberately used, for it is very difficult indeed to contemplate the 
case of robbery by a servant. It is certainly one which 1s not 
likely to be present to the mind of anybody drafting such a 
document. Having therefore deliberately used this word when 
speaking of an occurrence due to the action of a railway servant, 
I find it difficult to suppose that when they came to deal with the 
question whether they should say "theft from a running train” 
or ‘ robbery from a running train” the word ‘ robbery ”? was not 
deliberately selected. 


In reply to the question referred I would answer that the term 
“robbery” used in the Risk-note Form B is used in the sense in 
which it is used in the Indian Penal Code and does not include 
mere thet’. That is the only question I understand to be 
referred to- us. 

ASHWORTH, J.—The question is what the term ‘robbery’ on 
a running tiain means in the risk-note. One answer is that it 
merely means thelt’. «The answer given by Mr. Justice Sulaiman 
is that it means more then theft, indeed theft with some degree of 
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violence. I would go still further. I agree with Mr. Justice Boys 
that the term ‘robbery’ in the risk-note means robbery as defined 
in the Indian Penal Code. ‘There are certain arguments which 
have been stated against suchaview. One argument is that this 
risk note represents a contract between individuals of the public 
and that we must construe this term assuch and cannot invoke 
any argument based on the fact that the terms of the risk-note 
have been drafted by the Government of India. This argument 
might have some force but for the specific language of section 72 of 
the Railway Act. There itis provided that the risk-note must be in 
a form approved by the Governor-General in Council. Surely 
there is no impropriety in referring to a thing as having been done 
when that thing 1s-required to be done by a section in a statute. 
The language of this risk-no!e then emanates from a professional 
source. ‘There might be some force in suggesting that a private 
individual was not bound to know what the Government of India 
meant by the term ‘1obbery’ if in the present case the tethnical 
meaning of the term robbery was against the interest of the 
consignor. On the contrary itis the railway company who is 
endeavouring to widen the meaning of the term robbery in-order 
to limit its liability. In such a case I consider that we may fix 
on the railway company the knowledge that the term robbery was 
one used by the Government of India and obviously on the legal 
advice of its trained legal experts, that is to say, that it isa 
technical term. Another argument taken, which at first sight is very 
plausible, is that the risk-note makes the railway company liable 
for wilful neglect but then adds that wilful neglect shall not 
include robbery. It is said that if robbery means overmastering 
violence then it could never be consistent with wilful’ neglect. 
But wilful neglect is equally inconsistent with any unforeseen 
event’? which is also excluded from “‘wilful neglect”. This 
argument indeed ignores the possibility of taking precautions 
against violence of any degree. It mught well be said that at 
least at a large goods-station the railway company should have a 
sufficient force to insure protection against a small band of 
dacoits. -This would not be reasonable ona running train, and 
there is no inconsistency in providing that wilful neglect shall not 
include robbery on a running train. The teim ‘robbery’ occurs 
alter the use of the word ‘fire’ and before the use of the words 
‘any other «unforeseen event or accident’. In this context it is 
permissible to construe it to mean something that is either entiely 
unforeseen or is of so unusual a character as to deserve the term 
accident. This description will fit a robbery as defined in the 
Indian Penal Code, that is to say, a theft ona running train affected 
by means of violence or manifest show of violence. It certainly will 
not fit mere theft by a thief who climbs up on the footboard of a 
train and pulls away a piece of string by which the door of the wagon 
is tied. Lastly there is an argument that it would be quite impossible 
for the railway company to provide locks for all their railway 
wagons both on the ground of expense and on other obvious grounds. 
I agree that it may well be that the provision of locks on all 
railway wagons is impossible on the ground of expense ang on the 
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ground that it would dislocate the whole system of exchanging CIVIL 

goods from one wagon to another at certain junctions, but I con- 

sider that this is irrelevant, and for the following 1easons:—The 

duty cast on the-railway company is that of a bailee under sections BINDRABAN 
rg2 and 161 of the Contract Act. Now section rer of the Contract alas ` 

Actruns as {ollows‘'— ‘Intall cases of bailment the bailee is bound si asi 

to take as much care of the goods ‘bailed to him as a man of G&P. 

ordinary prudence would under similar circumstancestake of hisown RAILWAY 
oods of the same bulk, quantity and value as the goods bailed”. COMPANY 
‘The important words are ‘of the same bulk’. The liability as er J. 

placed on the railway company is the same liability as if the only 

consignment in respect of which they had to make provision for 

safety were the particular consignment of the consignor. No 

private individual whose worldly goods were in a single wagon 

would fail to put on a lock on that wagon. Therailway company 

has to exercise the same precautions. This is the law, and if it 

be held to be absurd o1 inequitable, the remedy ıs either to alte: 

the law or to raise the rates for carrying goods. I have held that 

tobbery means what robbery is defined to mean in the Indian 

Penal Code. I agree, however, with Mr. Justice Sulaiman that 

even if this is not correct, it must mean something more than mere 

theft by stealth from a train running or otherwise. 


I would add that decisions in England to the effect that the 

term  robbery’”’ as used in risk-notes does not mean ‘robbery”’ 
in its technical legal sense are of little assistance. In at least one 
of these decisions in England, t.¢., De Rothschild v. The Royal 
Mail Steam Packet Company, [1852] 21 L. J., 273, the reasons 
for refusing to give ‘‘robbery”’ its technical meaning was 
thatin English law the technical meaning of robbery was 
“a felonious taking from the ferson’’, that is to say, pocket- 
picking with violence to the victim. So construed its application to 
railway larcenies would be of very limited application. In the 
‘Indian Penal Code “robbery” has a meaning of much more 
general application, namely, it means taking from the possession 
of a person (2. c., of a servant of the railway) with violence or 
show of violence (ro any one). 
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[On receipt of the opinion of the Full Bench, the judgment of the 
Court was delivered by] 


MEARS, C. J.—This isa plaintiff’s appeal arising out of a suit for Mears, C. /. 
damages against a Railway company. A bale consisting of 50 
“thans” of markin was consigned to the G.I.P. Railway Company at 
Bombay for delivery to the plaintiff at Farrukhabad under a risk 
note form B. The bale, however, was not delivered. In spite of 
registered notices the defendants failed to deliver the bale or pay its 
price. The pleas raised on behalf of the railway company were 
numerous, but all of them were apparently not pressed. Two main 
defences were that there was no-wilful neglect and that in any case w 
the loss was due to a robbery from arunning train. The seals of 
the wagon in which the bale had been placed were found to be intact 
at Nasik, but were found broken at Manmad. The contents of the 
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wagon, however, were checked not at Manmad but at some subse- 
quent station, when it was discovered that one bale was missing. 


The court of first instance found that between Nasik and Man- 
mad there are‘two high banks where the speed of"the.train has to 
be slowed down, that from 1918 there had been frequént running 
train thefts between Nasik and Manmad and that in spite of this 
fact no measures were taken by the railway company to make the 
doors of wagons properly fastened and made more secure, and that 
the mere putting on of sealing wax without any locks on the doors 
was in no way effective in securing them. On these facts it recorded 
a finding that the railway administration had fora considerable period 
knowingly failed to see that these fastenings were made more secure 
so that the goods might be carried *over the line with reasonable 
security. Relying on the case of Bengal and North-Western Rail- 
way Co yv Haji Mutsaddi(*) it held that wilful neglect had been 
established. On appeal the learned District Judge has not contro- 
verted any of the findings of the first court, but has agreed-that there 
had been frequent running-train thefts between Nasik and Manmad, 
and that in spite of this, the railway company had failed to take any 
measures to make the door of wagons-secure and had continued to 
fasten them by seals and not by locks. Referring to the case relied 
upon by the first court, he remarked:—‘If I had only this case and 
this opinion before me, I should be bound to dismiss this appeal and 


uphold the decree of the subordinate court’, but he thought that that 


rule had to some extent been departed from ina later case, vse , that of 
the East Indian Railway Company v. Nathmal Behari Lal (*). The 
leamed Judge thought that this later ruling applied to the case and 
that inasmuch as the railway company had got the wagon duly sealed 
in such a way that the railway servants would be able to see whether 
or not the wagon was entered in the course of transit, there was no 
wilful neglect, and thought that the railway company probably did not 
lock their wagons because they found it impracticable. He apparently 
overlooked that a measure, f.e., sealing .intended to discover subse- 
quently whether a theft;has been committed, is not the same thing 
as a precaution taken to prevent theft. He accordingly dismissed 
the suit. 


When the matter came up in appeal, this Bench, in view of 
certain previous conflict of opmion, referred the question as to whether 
there had been a robbery from a running train within the meaning 
of the risk-note, toa full Bench. The opinion of the majority of the 
Full Bench destroys the defence. | 


The only point that remains to consider now is whether there was 
or was not wilful neglect on the part of the railway company. Wilful 
neglect is not a pure question of ‘law, and therefore if an appellate 
court records a categorical finding of fact based on certain evidence 

(1) 7 ALL. J. R., 833. ° 
(2) 15 A.L. J. R., 321; S.C. I. L. R., 39 AIl, 418. as 
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and circumstances, that finding cannot be questioned in second appeal. 
In this particular case, however, both the couits have agreed as to 
the facts. The learned Judge has treated it asa pure question of 
law and ‘has thought that this case is governed by the later ruling 
mentioned by him and not by the earlier. Reading his judgment it 
is impossible to hold that he intended to record a pure finding of fact. 
We are, therefore, entitled to go behind his judgment. 


As an abstract proposition it is impossible to lay down that a mere 
failure properly to secure wagons always amounts to wilful neglect, 
or that the mere sealing of a wagon necessarily excludes wilful 
neglect. Every case must depend on its own circumstances. The 
absence of any device to shut out thieves is a circumstance which a 
court is entitled to take into account. It is for the courts which have 
to find facts to hold whether the absence of precautions under the 
circumstances of that particular case amounted in their opinion to 
wilful neglect on the part of the railway administration. The fre- 
quency of thefts that have taken place and the steps or absence of steps 


to prevent them, are matters which can be legitimately taken into . 


consideration. If after taking all such matters into consideration 
a finding.is recorded by a court, which is the final court for finding 
of facts, that finding, unless vitiated by some other circumstances, 
would have to be accepted. But when in arriving at that finding 
the court is labouring under some misconception of the law, that 
finding cannot be final. 


That the failure to properly fasten the doors of wagons specially 
when thefts are constant, is evidence on which a court can find 
wilful negléct, is fully established by the case of the B. and N- W. 
Ry. Co. v. Haji Mutsaddi (+). Stanley, C. J. and Griffin, J. not only 
accepted the finding of the lower appellate court but further remarked 
that they would not have been disposed to differ with that view on the 
facts as deposed to by the railway servants. Similarly in.the case 
of the Z. and N.-W. Ry. Co v. Manorath Bhagat Dhian Ram (*) the 
absence of any precautions to lock the wagons or to keep any 
extra watch on the trains or the station, when thefts were known 
to be constant so much so that about 10 wagons with broken 
seals were discovered every month between two stations, was held 
sufficient to support a finding that wilful neglect had been. established. 
These two cases were followed in Balram Das Fakir Chand v The 
Great Indian Peninsula Railway Company (*) where it was held that 
the railway company were guilty of wilful neglect in sending a 
wagon hundreds of miles during which the train had to travel 
at night and stop at all sorts of sidings, sealed only with paper, 
string and wax, when the finding of broken seals was, to put 


it atits lowest, atleast not’ an uncommon incident and when æ 


even two or three days: before seals had been found broken on the 


e (1) 7 å. L. J. R., 833. (2) 22 A. L. J. R., 1035. 
(3) I. L. R., 47 All, 724 
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train in very similar circumstances. The case of the East Indian 
Railway Company v. Nathmal Behari Lal(') has not been fully 
appreciated. There the court below had held that the burden of 
showing that reasonable and proper care was taken of the goods con- 
signed to the company as bailee lay on the ralway company, and that 
the railway company had failed to discharge that burden. The learned 
Judges held that the onus of showing that the loss was not caused 
by wilful neglect was wrongly laid on the defendants. Beyond the 
fact that the wagons composing the train were constantly examined 
and the seals found intact until the last station but one before the 
arrival of the train at Cawnpore, there was apparently no other 
circumstance before the court. On those facts the Bench held that 
wilful neglect had not been proved. 


In the present case we have already pointed out that from 1918 
onwards there had been frequent thefts between Nasik and Manmad. 
The railway administration must have been aware of this fact, they 
also must have been further aware of the fact that the trains owing 


. to aclimb have to slow down between these two stations, making it 


possible for persons to board the trains easily. In spite of this no 
measures were taken by the railway company either to keep any 
extra watch or guard on the train or between these two stations, but 
the wagons continued to be sealed merely with paper, seal and wax. 


` The sealing may be of some use for detecting subsequently whether 


a wagon has been broken open, but that is no protection against the 
breaking open of the wagon itself, and affords little or any security 
to the consignor of the goods. It is suggested that it is impracticable 
for a big administration to lock its numerous wagons. This sugges- 
tion is groundless because the guard in this particular case has 
admitted that the wagons are now being actually locked and that this 
locking commenced some time in 1921. Thus the railway company 
have realized that there is further precaution which they can take. 
Even if there were no locking, some other precaution could have been 
taken to prevent such constant thefts between Nasik and Manmad. 
In our opinion the failure to take effective precautions was an inten- 
tional disregard of the plain duty of the company to take proper care 
of goods in their custody. Following the cases referred to above we 
hold that the plaintiff has established the wilful neglect of the defend- 
ant company. 5 

As regards the question of damages, the plaintiff is entitled to 
be fully compensated. It has been proved in this case that if the 
goods had been delivered at Farrukhabad within a reasonable time of 
their despatch, say the 4th of November, 1920, they would have 
fetched Rs. 1,225 on the prevailing market price. The plaintiff 
therefore is entitled not only to Rs. 1,225 which he ought to have 
got on the 4th’of November, 1920, but also to the loss which he has 
suffered in consequence of that amount, having been withheld from 

(1) L L. R., 39 All, 418. j 
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him. This loss cari be taken to be equtvalent to interest at 6 per 
cent. on that amount from that date up to the date of the institution 
of the suit, vie., Rs. 15/5/0. In awarding this Jast sum we are not 
giving the plaintiff a decree for interest on his damage but we are 
giving him full compensation for the loss he has suffered up to the 
date of the institution of the suit, the amount being Rs. 1,240/5/0 
On this last-mentioned amount the plaintiff is undoubtedly under 
section 34 of the Code of Civil Procedure entitled to interest from 
the date of the institution of the suit till realisation. We consider 
6 per cent. per annum to be the reasonable rate. 


We accordingly allow this appeal and setting aside the decree of 
the District Judge, restore that of the court of first instance with 
costs in all courts. 

Appeal allowed. 


JWALA PRASAD AND ANOTHER (Defendants) 
VEFSHS 
MOHAN LAL AND OTHERS (Plaintiffs) * 


Registration Act (XVI of 1008), section ry (2) (XZ )—Mortgage—Recetpl 
for mortgage money—Liffect of non-registrution—Inadmissibility in 
evidence — Evidence Act, seciton Q2— Agreement to relinquish interest due 
on mortgage—Cannot be proved. , 

Where a receipt executed by a co mortgagee did not expressly 
mention that the sum was being accepted in full satisfaction of 
the whole mortgage debt but contained a promise to return the 
mortgage-deed, Ae/d, that on a proper construction the receipt 
purpoited to extinguish the mortgage, and was inadmissible in 
evidence for want of iegistiation. 

Neelamant Patnaik Mussadiv. Sukaduvu Beharu, I. L. R., 43 
Mad., 803, distinguished. Liari Lal v. Makhan, 1. L. R., 34 All., 
528, dissented from. 

Evidence to prove an alleged oral agreement on the part of 
the moitgagees to selinquish their right to interest is inadmissible 
under section 92 of the Evidence Act. 

SECOND APPEAL from a decree of BABU RAM CHANDRA, 

Additional Judge of Bareilly, confirming a decree of BABU PREO 

NATH GHOSE, Subordinate Judge. á 


Uma Shankar Bajpai, for the appellants. 
Katilas Nath Katju, for the respondents. 
The judgment of the Court was delivered by 


KING, J.—On the Ist of June, 1908, Debi Das mortgaged his . 


house to, Durga Prasad for Rs. 200 with compound interest at 
Rs. 37/8 per annum with yearly rests. On the 23rd of December, 
zi *S. A, No, 1823 of 1923 
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1915, Durga Prasad assigned his mortgage to Mohan Lal and Salig 
Ram, nephews of Debi Das, the mortgagor, fora consideration of 
Rs. 200 only although nothing had been paid on account of principal 


- Or interest up to date. 


On the 27th of August, 1919 Debi Das sold the house to one 
Jwala Prasad for Rs. 500 leaving Rs 200 with the latter for pay- 
ment to the mortgagees Four days later Jwala Prasad paid Rs. 200 
to one-of the mortgagees, namely, Salig Ram who gavea receipt 
for the same on account of the mortgage money and promised to 
return the mortgage-deed. 


The present suitis brought by Mohan Lal to recover the mort- 
gage money. It was pleaded that the mortgagees agreed to forego 
all the interest due on the mortgage money and that Salig Ram 
had accepted Rs. 200 in full discharge of the mortgage debt and 
that his receipt was binding upon Mohan Lal, his co mortgagee, and 
operated to extinguish the mortgage. 


The court of first instance gave a decree for the amount claimed 
less Rs. 200 which had been “paid to Salig Ram and this decree was 
upheld by the lower appellate court. 

It is urged in second appeal that the circumstances of the case 
point to the fact that the mortgagees relinquished their right to 
interest. The lower courts were clearly right in holdmg that the 
alleged oral agreement to relinquish the interest on the mortgage 
money could not be proved Evidence to prove such an oral agree- 
ment is inadmissible under section 92 of the Evidence Act. 


It is further urged that the receipt executed by Salig Ram on a 
proper construction evidences the satisfaction of the entire mortgage. 
The receipt does not expressly mention that Salig Ram accepted 
the sum in full satisfaction of the whole mortgage debt but we think 
that it must be construed in this sense because Salig Ram goes on 
to say “when Mohan Lal comes I will return the mortgage-deed ”’, 
This promise to return the mortgage-deed which was in the posses- 
sion of his co-mortgagee clearly shows that Salig Ram accepted the 
Rs. 200 in full satisfaction of the moitgage debt since otherwise he 
would not have promised to return the mortgage-deed 


The question arises whether this receipt is admissible in evidence 
without registration. Under section 17 (2) (XI) of the Registration 
Act, 1908, a receipt for payment of money due undera mortgage 
is exempt from the necessity for registration when the receipt does 
not purport to extinguish the mortgage. The appellant ts, therefore, 
on the horns of a dilemma. If the receipt is construed as pur- 
porting to extinguish the mortgage, then it 1s inadmissible in 
evidence for non-registration. If, on the other hand, the receipt is 


enot construed as purporting to extinguish the mortgage, then the 


mortgage remains in force and can be sued upon by the mortgagee 
Mohan Lal. The receipt would then be construed merely as agknow- 
ledging payment of Bs 200 on account of the mortgage debt .with- 


`N ` 
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out extinguishing the mortgage, and the courts below have, construed 


the receipt in this sense. The appellant relies upon the rulings in 
Neclamant Patnaik Mussadi v. Sukaduvu Beharu (*) and Piari Lal 
v. Makhan (*) as establishing the proposition that the receipt is 
admissible in evidence without, registration and that it can be used 


for proving the satisfaction of the entire mortgage-debt. 


The Madras ruling can be distinguished on the ground that in 
that case the mortgagee did not agree to return the mortgage-deed. 
Indeed the learned Judges who decided that case were at pains to 
distinguish it from two other cases in which there was an agreement 
` to return the mortgage-deed. 

The Allahabad ruling does no doubt support the appellants’ 
contention. In that case a receipt was given for money due upon 
a mortgage in the following terms :— 


“ The bond is returned. No money remains due”. 


It was held that this receipt did not purport to extinguish the 
mortgage and that the receipt was therefore admissible in evidence 
although unregistered. With all due respect to the learned Judges 
who decided that case, we are unable to agree with this view When 
the mortgagee gives a written acknowledgment that the mortgage 
debt has been satisfied in full and that nothing further remains to 
be paid and goes on to say that he.has returned the mortgage bond, 
in our opinion this acknowledgment does purport to extinguish the 
mortgage. It is difficult to see how the mortgagee could extinguish 
the mortgage in clearer terms and therefore in our opinion such a 
receipt would require registration. 

The same argument applies to the case before us. We hold 
that the receipt on a proper construction does purport to extinguish 
the mortgage and therefore it is inadmissible in evidence owing to 
hon-registration. The appellant himself contended that this receipt 
does show that the entire mortgage has been satisfied. We accept 
that view but hold that for that very reason the receipt is inad- 
missible for nun-registration. 


Arguments have been addressed to us by both parties on the 


question whether the payment to one co-mortgagee which is accepted. 


by him in full satisfaction of the mortgage debt is binding upon 
another co-mortgagee and extinguishes the mortgage. The question 
is further complicated in the present case because the lower appel- 
late court has found that Salig Ram the mortgagee who accepted 
Rs. 200 in satisfaction of a mortgage debt was colluding with Jwala 
Prasad On the view we have taken that the appellant has failed 
to prove that the mortgage has been extinguished, it is unnecessary 
for us to determine the effect of the payment to one co-mortgagee 
as extinguishing the mortgage debt and binding his co*mortgagee 

We dismiss the appeal with costs. l 

= i Appeal dismissed. 
(1) I.L. R., 43 Mad., 803. : (2) I. L. R., 34 All, 528. 
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MAHTAB RAI AND ANOTHER , 
VEVYSUS 
KING-EMPEROR.* 


Penal Code, section 251—Offence under, when made out—ILntentionally 
defacing a coin previously used as ornament and subsequently inducing a 
Bank to accept it. 

Where the accused were knowingly in possession of coins 
which had been dishonestly and fraudulently operated within the - 
meaning of section 247 and they attempted to induce a Bank 
official to have the said coins cashed in his Bank, /e/d, that the 
accused were guilty Of an offence under section 251 of the Penal 
Code. 

Any rule prescribed by Government under which Bank officers 
are directed to accept or return defaced coins can in no way take 
away the effect of the provisions regarding criminal liability con- 
tained in the Penal Code. 


If a person clips and cuts away a coin and makes up the 
deficient weight by solder with the intention of subsequently 
delivering it to a Bank, he is guilty of fraudulently defacing a 
coin even though on a previous occasion the coin had been used 
as a wearing omament. a, 

“CRIMINAL REVISION from an order of H. BEATTY Esq, Ses- 
sions Judge of Moradabad. i 


Sir. C. Ross-Alston and A P. Dube, for the applicants. 


Dr. M. Waliullah (Assistant Government Advocate), for the 
Crown. . 


The following judgment was delivered by 


SULAIMAN, J.—This isa criminal revision from a conviction 
under section 251 of the Indian Penal Code. It appears that on the 
24th of May, 1925 the two accused, Mahtab Rai and Ram Sarup, 
arrived at Moradabad and through the help of a broker Ram Krishen 
were introduced to Rang Behari Lal, the cashier of the Moradabad 
Branch of the Imperial Bank. They showed him some samples of 
defaced coins and requested him to cash next day when the Bank 
would open. Rang~.Behari Lal was reluctant to accept those coins 
and said that he would consult other clerks of the Bank before giving 
his final opinion. The accused left some coins by way of sample 
with Rang Behari Lal and promised to return at about 3 p. m. in the 
afternoon. Rang Behari Lal approached another officer of the Bank 
named Manohar Lal who came te the conclusion that the coins could 
not be taken by the Bank. The police were informed and some 
police officers came and concealed themselves in the house of Rang 
Behari Lal and lay in wait for the arrival of the accused. At about 

* Cr. Rev. No. 600 of 1925 > 
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the appointed time the accused arrived with bags full of coins about CRIMINAL 
Rs. 2,000 in face value. Rang Behari Lal after examining the eae 
coins expressed his willingness to accept about 300 one rupee pieces 

and 100 eight anna pieces and offered to pay only Rs. 250. While the eras 





coins were lying before them and were being counted, the police v 
officers came out and arrested the accused and took possession of KING- 


all the coins. An Inspector was sent to Delhi, the place of residence CMPEROY 


of the accused, and on a search of their house, a large number of Sulaman, J. 
implements, e. g., 10 files, 4 shears, 36 chisels and 3 hammers, and 

a tin case containing clippings and some filings were found inside an 

iron safe along with a large quantity of defaced coins. 


The accused did not deny their possession of these coins which 
were sent to an officer of the Calcutta Mint, for an examination and 
report. Mr. Hart, an officer employed at the Calcutta Mint, was 
examined as a witness fo prove his report According to his 
classification the coin were of three main samples. Sample No. 1 
were coins where no drastic attempt had been made to remove solder 
owing to the considerable wearage of the coins. ‘hese coins how- 
ever were such a could have been received by Government at a 
reduced valuation. Sample No. 2 were coins which had not worn 
much but on which cutting had been done intentionally, which the 
expert thought amounted to a fraudulent treatment. Sample No. 3 
were coins where the cutting and clipping had been practised to an 
extreme limit. These coins showed little or no wearage and were of 
recent dates. The weights of these coins however were remarkably 
close to the extreme limit of wearage prescribed, from which fact the ex- 
pert presumed that scales must have been used in achieving this result. 

The courts below have examined the coins and agree with the 
report of the expert that these coins are such as had been dishonestly 
and fraudulently operated within the meaning of section 247 and 
that the accused persons were knowingly in possession of the same 
and had attempted to induce Rang Behari Lal to receive the same 
and were accordingly guilty of the offence under section 251 of the 
Indian Penal Code. 

Three main points have been urged before me. 

The first is that as a matter of fact these coins have lost in 
weight owing to wearage and have not been actually defaced and are 
not coins which have been fraudulently or dishonestly operated upon. 


The second is that the accused were in possession of these coins 
which were in the form of ornaments, honestly and in the course 
of their ordmary bnsiness and did not knowingly possess them as 
dishonestly or fraudulently defaced coins within the meaning of sect- 
ion 251 of the Indian Penal Code. 

The third is that no offencé under section 251 was committed « 
inasmuch as the coins had been transformed into ornaments and any 
clipping or cutting that was done was performed on ornaments as 
_ such and not on coins. 
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As regards the question of fact I must in revision accept the 
findings of the courts below based on expert evidence that a large 
number of the coins found in the possession of the accused had been 
defaced and had lost in weight not due to wearage but because of 
cutting and clipping. : 

In order further to satisfy myself I have examined a large num- 
ber of these coins and there is no doubt in my mind also that a 
number of these coins have been clipped and cut even at places 
where there was no soldering. Many of these coins show edges 
where portions have been cut away in straight lines as if they have 
been filed away. The circumstances that the weights of all the 
coins in sample No. 3 are remarkably close to the extreme limit of 
wearage prescribed, does show that their weights were reduced 
deliberately to that extent after careful weighing. This excludes 
the possibility of their having been merely worn out. The way in 
which the cuttings and clippings have been done also indicates that 
it is not a case of mere wearage. When I am accepting the findings 
of the courts below on this point it is not necessary for me to express 
myself in any great detail. 


As to ‘whether the accused were in possession of these coins 
knowing that they were so defaced, the view of the courts below is 
supported by all the circumstances of the case. The conduct of the 
accused themselves fully bears out the conclusion. In the first place 
they admit that they carry on the business of collecting such coins 
and ultimately change them at the various offices of the Imperial 
Bank. Under these circumstances it is only natural to suppose that 
they would take care to examine the coins which they receive and 
would make sure that they are such as can be exchanged at the 
Bank. Then again there is the fact that they suddenly arrived at 
Moradabad on a holiday and the first thing they did was to obtain an 
introduction to the cashier and to offer him a commission of 3% in 
case he accepted the coins. If they were carrying on their business 
in a straightforward and honest way one would have expected 
them to visit Moradabad on a day when the Bank was open and to 
go straight to the Bank and tender the coins. The tortuous way 
adopted by them provided ample material for the courts below to 
infer that they were not dealing in this matter honestly. Furthermore, 
the very appearance of the coins is such as would make any one who 
was in possession of them know that they had been cut, clipped or 
filed intentionally. š : 


The third point is that no offence is committed when a coin 
which has ceased to be uséd as money and which “has been trans- 
formed into an ornament, has been defaced. _ If is not disputed that 
the word ‘deface’ as defined in section 2 (a) of Act 3 of 1906. 
includes clipping, filing, stamping or such other alteration of the 
surface or shape of a coin as is readily distinguishable from the 
effects of reasonable wear. As to fraud or dishonesty, the con- 
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tention is that the intention of the legislature in making the posses- CRIMINAL 

sion of such a coin or intention to deliver it an offence, is to punish pop 

persons who have defaced coins whiċh are capable of being used as — 

money. : The argument is that if a coin has been transformed into MABTAB 

an ornament then no offence is committed if that omament is ee 

further cut away or clipped. This argument is sought to be supported KING- 
-< by rules Nos. 65 to 69 of the Resource Manual under which pro- EMTEROR 

vision has leen made for accepting defaced coins provided that they Sxlaman, J. 

have not lost in weight below a certain prescribed minimum. Great 

stress is laid on rule 69 which provides that when a silver coin 

which has been fraudulently defaced is tendered to any person 

mentioned in Article 57, such person shall cut or break the coin and 

return the cut coin to the tenderer who shall bear the loss caused 

by such cutting or breaking. Itis, therefore, argued that the only 

penalty to which a person is subjected is that he has to bear the loss 

caused by a fraudulent defacing of a coin. But any rule prescribed 

by Government under which Bank officers are directed to accept or 

return defaced coins can in no way take away the effect of the pro- 

visions of sections in the Indian Penal Code. It is impossible to 

construe a section of the Indian Penal Code in the light of the 

provisions of the rules in the Resource Manual These rules do 

not deal with any criminal liability which is provided for in the 

Indian Penal Code. They contain provisions under which if the 

conditions required by the rules are fulfilled coins can be exchanged. 


I have, therefore, to consider whether the intention: of the-legis- 
lature is that possession of only such coins as have not been already 
altered or transformed is prohibited under section 251. Section 230 
defines a Queen’s coin and expressly states that the metal which has 
been so stamped and issued shall continue to be the Queen’s coin 
for the purposes of that Chapter notwithstanding that 12 may have 
ceased to be used as money. Now acoin may have ceased to be used 
as money in various ways. It may, for instance, be a coin, which 
has been superseded, or it may pass into territories of some indepen- 

~ dent chief where it is not accepted as legal tender or it may be that 
it has been defaced so badly that no one would accept it as a current 
coin. But it may stil, within the meaning of section 230, be deemed 
to be a Queen’s coin even though it has ceased to be used as money. 
Furthermore, the mere fact that a coin is being used as an ornament 
by soldering a ring to it does not transform it absolutely into a new 
article By removal of that ring the coin in a defaced form will 
re-appear and may be capable of being accepted by ignorant villagers. 
‘The rules in the Resource Manual themselves require that a person 
who wants to have: these defaced coins exchanged must at his own 
eost remove the solder‘and then, tender the coins. The rules speak 
of a silver coin which has been defaced. It is obvious, therefore, ” 
that when these coins are tendered to a Bank they are not tendered 
as orngments or other articles into which coins have been trans- 
formed, but are tendered as coins which have been defaced. If 
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therefore an accused person clips and cuts away a coin and makes 
up the deficient weight by solder with the intention of subsequently 
delivering it toa Bank he would certainly be guilty of fraudulently 
defacing a coin even though on previous occasion the coin had been 
used asa wearing ornament. It is contended on hehalf of the 
accused that there was realy no fraud in their mind and that they 
did not intend to commit any fraud on the Bank. It is said that 
the amount of money to be paid to them would be according to the 
reduced weight of the coins and that if they cut away a greater 
portion they would receive a smaller amount, and in case they 
reduced the weight beyond the limit prescribed they would them- 
selves have to bear the loss. This argument loses sight of the 
fact that coins which have been used as ornaments are purchased 
cheap in the market and then the person who cuts away a portion | 
of them retains in his possession a part of the silver so cut away 
and yet gets price for the remainder from the Bank by adding 
solder to bring the weight up to the required figure. The whole 
transaction therefore is a very profitable one because he was able 
to procure these coins at a very cheap price, and has also substituted 
solder for silver. ‘The word ‘dishonestly’ which occurs in section 
247 has been defined in section 24 as follows:—“ Whoever does 
anything with the intention of causing wrongful gain to one person 
or wrongful loss to another person is said to do that thing dis: 
honestly ”. Now the Banks are not authorised to accept coins which 
have .been fraudulently defaced. If therefore a person intention- 
ally defaces a coin and conceals this fact from the Bank in order to 
persuade the Bank to accept the coin, he has the intention of causing 
wrongful gain to himself even though the Bank may not be put toa 
wrongful loss inasmuch as it has to pay price according to the pre- 
sent weight of the com. But there would be a wrongful loss to the 
Bank if some silver has been taken away by cutting, clipping or 
filing and the weight is brought up to the required minimum by 
solderittg. In my opinion, therefore, it is impossible to hold that the 
conviction of the accused persons under section 251 of the Indian 
Penal Code was in any way illegal or improper. 

It is lastly urged that the sentences passed on the accused are 
very severe and that in any case the imposition of the fine was 
too hard. The maximum sentence prescribed under section 251 
however is ten years’ rigorous imprisonment coupled with a fine. I 
therefore do not think that the sentence of one year’s rigorous 
imprisonment anda fine of Ks 1,coo on one of the applicants and 
six months’ rigorous imprisonment with afine of Rs. 500 on the 
other are severe. The application is accordingly dismissed. The 
applicants must surrender to their pail to serve out the remainder’ 
of their sentences. 

Application dismissed. 
= 
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BINDA aLias BINDRABAN (Plaintif) ee 
VETSUS 1926 
MANGALA AND OTHERS (Defendants) .* May, 18 





Parties to suit—Suit by elder brother on his own behalf and as next-friend DANIELS, J. 
of plaintif—Plainiiff in fact major— Participation by alleged minor XING, J. 
in prosecution of—Common interest—No obzection raised by plaintif í 
during sust—Subsequent suit to set aside decree—Estoppel. 

Where in a suit filed by the defendant’s elder brother, G, on 
his own behalf and as next friend of B, who was alleged to bea - 
minor, it was found that Z attained majority a month before the 
suit, that B and his brother had a common interest and that Z 
came to court with G and assisted to look after the suit, Aeéd, 
that it was not open to B, after a decree had been passed against 
him, to come into court and allege that the decree was a nullity 
and not binding on him. 

Ganga Ram v. Mihin Lal, I.L. R, 28 All, 416 followed. 
Sheoramav. Bharat Singh, I. L. R., 20 All, go and Rxuhul 
Amin v. Shankar Lal, J. L. R., 45 All, 701, distinguished. 


SECOND APPEAL from a decree of E. BENNET ESQ., District 
Judge of Agra, confirming a decree of BABU SHEOBARAN SINGH, 
Munsif of Fatehabad. 


Narain Prasad Asthana, for the appellant. 
Girdharilal Agarwala, for the respondents. 
The judgment of the Court was delivered by 


DANIELS, J.—This ıs a suit by one Binda to set aside a decree Daniels, J. 
passed against himself and’ his brother Girwar, on the ground that 
he was not properly represented in that suit. The suit was filed by 
the defendant’s elder brother Girwar on his own behalf and as next 
friend of the present plaintiff Binda, who was alleged to be a*minor. 

It now turns out that Binda attained majority one month before the 

suit was filed. It appears that Binda and his brother have a common 

interest, and it is further found by the court below that Binda came 
„to court with Girwar and assisted to-look after the suit. Under 

these circumstances, the courts below following the ruling in Ganga 

Ram v. Mihin Lal (*) have held that the plaintiff is not entitled 

to get the decree set aside. The case relied on was a case in which 

a defendant was impleaded as a minor under the guardianship of 

his mother. Heand his mother jointly defended the suit, and at 

no period did he raise the objection that he was not a minor when 

it was instituted. This Court held that it was not competent for 

the defendant to sue subsequently to have the decree declared not # 

binding on the ground that he was in fact of full age when it was 


m $ * S.A. No 1361 of 1923 
(1) I. L. R., 28 All., 416. 
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instituted. The appelant in this Court distinguishes this case on 


the ground that it was the case of a defendant and not of a plaintiff 


and relies on the rulings in Skeorania v Bharat Singh (*) and 
Ruhul Amin Shankar Lal (°). The former was a case in which 
a plaint was instituted on behalf of an alleged minor by one Lachhmi 
Narain, although the alleged minor was of full age when the plaint 
was filed. The court found that the whole proceedings were carried 
on by Lachhmi Narain, a man who had no interest whatever in the 
property in suit, and had no cause of action against the defendant 
It held, therefore, that there was really no suit on behalf of the 
plaintiff at all and therefore the decree was not binding on him. 
The case of Ruhul Amin v. Shankar Lal (*) was similar. There - 
also it was held that there was no valid plaint before the court and, 
therefore, the whole proceedings were without jurisdiction. In 
neither of those cases was the circumstance present that the alleged. 
minor himself took an active part in the prosecution of the suit, and 
in both cases there was only one plaintiff. In the present case, 
there certainly was a valid plaint before the court on behalf at any 
rate of the plaintiff Girwar. In our Opinion, this is a clear case of 
estoppel against the appellant. If the plea of majority had been 
taken in the trial court, the plaint might have been amended and the 
difficulty removed. By taking an active part in the prosecution of 
the case without raising any objection to the legality of the plaint, 
the appellant clearly placed the respondents at disadvantage, and it 
is not open to him, now ,that a decree has been passed, to come 
into court and allege that the decree is a nullity and not binding on 
him. In.our opinion the decree of the court below is correct, and 
we accordingly dismiss this appeal with costs. 

: Appeal dismissed. 


L. R., 20 All., go. 
L. R., 45 All., 701 
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Civil. 
SPECIAL BENCH aiá 
1926 
IN RE HADI HUSAIN AND OTHERS (Plaintiffs) May, 31 
VEI SUS WALSH, J. 


NASIR UDDIN HAIDER AND ANOTHER (Defendants).  SOLAIMANJ 


\Contempt of court—Jurisdichon— High Courts power to punish contempt 
‘committed against an inferior civil court—Inherent furisdiction—Conr 
plaint by party to suit—Procedure, legality of—Insult 10 an advocate, 
offered afier termination of case— W. hen- does not amount fo contempt of 
cour. 


Per WALSH, J., SULAIMAN, J. and BOYS, J.— 


Any conduct that tends to bring the authority of a court into 
disrespect or which amounts to a false and scandalous attack 
upon the administration of justice, or an insult offered to the 
Judge or the dignity of the court, even though it may be after the 
termination of a pending case, amounts to a contempt of court. 


The High Cout as a Court of Record and as the protector of public 
justice throughout these provinces has general power of superin- 
tendence and control over the inferior Civil Courts subordinate to 
it. It has inherent jurisdiction and power to punish in a summary 
manner all contempts directed against itself or against courts sub- 
ordinate to it, irrespective of the fact whether’ the contempt is 
committed out of court or in their presence. 


{In the matter of K. Venkata Rao, 21 Mad. L. J., 832 and Mohandas 
Karamchand Gandhi and Mahadeo Haribhai Desar, 22 Bom. L. R., 
378, followed. Legal Remembrancer v. Moti Lal Ghosh. LIR: ae 
Cal., 173, distinguished. Surendro Nath Banerji y. The Chief istice 
and Phe Judges of the High Court at Fort William in Bengal, 1. L. 
R., 10 Cal., 109, Zn the matter of Sashi Bhushan Sarbadhikary, I. L, 
R., 29 All, 95 at 108, Rex v. Davies, [rogos] 1 K. B., 32, R. V. 
Gray, eee 2 Q. B. 36, Kachappa v. Sachi Devi, 1. L.R., 26 
Mad.. 494, Rex v. Parke, [1903] 2 K. B., 432, Rex v. Clarke, 
ore! 103 L. T., 636, referred to. z` 


There is no rule of law restricting the manner in which com- 
plaints of defamatory attacks on the adminizuation of justice in 
the High Court and in the subordinate courts, may be brought to 
the notice of the High Court. J the matter of Sashi Bhushan l 
Sarbadhikary, I. L. R., 29 All., 108, followed. Éa 


An insult offered to an advocate not during the trial of a case 
but after its termination cannot be a condemnation of the system 
of administration of justice but would amount to a calumny of an 
individual.— fer SULAIMAN, J. 

ORDER -on application of Hadi Husdin and others, defendants 
respondents. 
* Misc., Case No. 425 of 1926 
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G. W. Dillon (Government Advocate) for the Crown. 

Sir Tef Bahadur Sapru and Ajodhya Nath, for the opposite 
parties. 

The following judgments were delivered :— 


WALSH, J.—In pursuance of an order made by a Bench of this 
Court on the 14th of May, 1926, Abdul Hasan Jauhar and Moham- 
mad Ismail appeared before us, a Bench constituted by the Hon'ble 
the Chief Justice, to show cause why either, or both of them, should 
not be committed to prison for contempt of court, for that they wrote 
and caused to be published a pamphlet containing scandalous and 
defamatory matter concerning a Bench of this court and the adminis- 
tration of justice in the High Court of these provinces. 


Both of them appeared to show cause in person. Abdul Hasan 
is able to speak and to understand the English language, Mohammad 
Ismail is not, and in consequence of this the Court directed that the 
opening statement, and the passages in the pamphlet complained of, 
should be read to both the respondents in Urdu, although the pro- 
ceedings were conducted in English. Such questions as the Court 
thought right to put to both the respondents were interpreted to 
them in Urdu, in which language their answers were recorded. 


The matter arose out of a suit which was brought in the court 
of the Subordinate Judge of Bareilly, in which the plaintiff set up a 
certain pedigree, and relied upon certain documents, which were 
rejected by the trial court. The Subordinate Judge, Mr. Govind 
Sarup Mathur, decided the case by a judgment delivered on the 6th 
of March, 1922, by which he dismissed the plaintiff's case holding 
that the evidence was false. An appeal was brought from this 
decision in the High Court (First Appeal No. 247 of 1922) which 
was decided by the Chief Justice and Mr. Justice Lindsay, who 
delivered judgment on the 21st of December, 1925, holding that the 
evidence of the plaintiff in support of his pedigree failed, affirming 
the judgment of the Subordinate Judge and dismissing the appeal. 
On the 13th of May, 1926 an application for leave to appeal to the 
Privy Council made by the plaintiff was dismissed and on the same 
date the attention of the Bench which dismissed that application was 
drawn to the pamphlet complained of, which bore date the 12th of 
February, 1926, and which purported to be printed and published 
by or on behalf of the Muslim newspaper by the Muslim Press at 
Moradabad. 


The respondent Abdul Hasan had been a witness for the plaintiff 
in the suit, and is related to him. It may be mentioned that the 
defendants were understood to be persons who might be described 
as being well off while the plaintiff, or plaintiffs, were financially not 
well off. The pamphlet purports to be an account of a dream in 
which certain scenes were presented to the eye of Jatfhar showing 
the mysterious decision of a case. It was<escribed as: “ A mysterious 
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legal drama in dream and its revelation in the Court Supreme”. 
The members of the judicial tribunal were represented as being 
brought before the Almighty, assisted by, His Legal Adviser, to 
explain their conduct. 


It is not necessary to do more than to set out one or two of the 
most offensive passages contained in this somewhat lengthy and 
fanciful document. After the Subordinate Judge had been summoned 
and allowed to retire after being severely handled, and accused of 
corrupt or unjudicial conduct in deciding the case, the Chief Justice 
was summoned and acopyof his judgment was put up. He was 
told that he had saddled the complainant-appellant with double fees 
of the Court and costs, and had paid no attention to their case. He 
was told that if he had only seen the judgment of the lower court 
with a critical eye he would have found there good many materials 
that were suspicious, doubtful and objectionable, but that he wholly 
followed the example of the original court and showed himself to be 
the pupil of the Subordinate Judge. He was also told that he did 
not at all use common sense in writing the judgment in appeal. 


The introduction to the pamphlet professes to show by startling 
revelations “the rate and market value of Justice and Equity in our 
Provinces.” The reader is informed that only God can look after 
those who have no money, and that ‘‘the poor plaintiff knocks at the 
door of justice in vain, because it is extremely difficult for him to 
get justice.” In the earlier portion of the main text of the pam- 
phlet the reader is told that when the plaintiffs appealed to the 
Allahabad High Court the Hon’ble the Chief Justice “singing the 
same tune with the lower court and supporting its doubtful judg- 
ment, administers justice in a way the wonderful peculiarity of which 


1 399) 


itself demands justice from ‘Justice’ and ‘Equity’. 


There can be no doubt about the plain meaning and the scanda- 
lous nature of these allegations, suggesting favouritism to wealth, 
and the infliction of injustice upon poverty and by the particular 
Bench which heard the appeal, and by the High Courtin its 
general administration of justice. There is further a distinct 
suggestion that Mr. Iqbal Ahmad, a distinguished Advocate of this 
Court, had been bribed and did not present the plaintiffs’ appeal 
satisfactorily before the Appellate Court. Abdul Hasan himself, 
when asked to explain some of these passages, said that’ he did 
intend to convey the impression that the Subordinate Judge had 
dishonestly decided in favour of the richer party. There can be no 
question that if either the Subordinate Judge, or Mr.. Iqbal Ahmad 
against the high reputation of both of whom nothing can be suggested, 
had chosen to take criminal proceedings for defamation against the 
two respondents, the latter would*have been liable to punishment by 
imprisonment 

Abdul Hasan admitted himself to be the author and Mohammad 
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Ismail admitted that he had printed the pamphlet. The latter told 
us that when his attention was drawn to the pamphlet afterwards, 
he saw that it was an attack upon the reputation of the High Court 
and that he mentioned this fact to the author who replied that he 
would consider the matter. Abdul Hasan, who admitted himself to 
be the author of the pamphlet and to having ordered 250 copies of 
it to be lithographed by Mohammad Ismail, protested that he did 
not mean to suggest maladministration of justice by the High Court, 
but when asked to explain some passages quoted above which 
referred to the High Court, answered that he could not give any 
reasonable explanation, and desired legal assistance. According to 
the statement of the two respondents, a lithograph copy of the 
manuscript was brought by Abdul Hasan, who lives in Bareilly, to 
Mohammad Ismail, who carries on his printing business in Morada- 
bad. Their previous’ acquaintance was very slight, if any. z5o0 
pamphlets were lithographed, and 220 which had not been folded or 
made ready for publication, were handed back to the High Court at 
the hearing. The remaining 30 were accounted for in various ways. 
Abdul Hasan himself at once circulated some 12 or 13, accerding to 
his own statement, to the friends of the litigants in Bareilly, but the 
next day he stopped any further circulation to them declaring that 
he had found out that there had been a mishap, or what he called a 
mistake of the pen, which seems to mean, although he would not 
say so, that he realised that he had been guilty of defamation. He 
was unable to tell us what had occurred to cause him to realise this, 
which had not occurred when he ordered the document to be litho- 
graphed or when he afterwards circulated the copies which he did. 
He relied upon his previous loyalty to Government and on certain 
certificates, which he possessed, of writings from his pen which had 
met with approval, and he suggested rather than stated, that he had 
allowed either his sense of self-importance, or his sympathy with 
his relations, to get the better of his judgment. We think that this 
statement of his frame of mind is probably not far wrong, although 
as an educated person he must have known perfectly well that he 
was writing a scandalous and defamatory attack upon the adminis- 
tration of justice by the High Court. The printer assured us that 
he often did not look at the manuscripts which he printed, and that 
he did not know, and had no particular reason for trying to find out 
what the pamphlet contained before he printed it, except that it 
was some account of a dream of a legal drama. 

There is no question, indeed the Privy Council have recognised 
in a passage to be found in the case reported in /n the matter of 
Sashi Bhushan Sarbadhikary (*) that this High Court has jurisdic- 
tion to deal with a libellous attack upon the Court of this nature in 
a summary manner, by fine, or imprisonment or both. Abdul 
Hasan took the objection that the original complatnant who brought 

(1) I L.R. 29 ALL} 108. Š 
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the matter to the attention of the High Court, namely, the defendant 
in the litigation who was also attacked indirectly by this pamphlet, 
had no right to complain or to appear. There is nothing in this 
objection. Asa matter ot fact, by the direction of the High Court 
the Government Advocate appeared on behalf of the Local Govern- 
ment to support the complaint*but there is no rule of law ee 
the manner in which complaints of such defamatory attacks may be 
brought to the notice of the Court. 


The jurisdiction of this High Court to sisi in a summary 
manner false and scandalous attacks upon the administration of 
justice, and upon the occupants of the Bench, is exercised on public 
~ grounds and is essential for maintaining the confidence of the public 
in the independence of the judiciary. No Court will allow itself to 
exercise this jurisdiction merely for the purpose of preventing, or 
restricting legitimate criticisms upon its decisions on questions of 
principle or upon ‘its methods of conducting public business. There 
is a wide difference between, on the one hand, such criticisms, even 
criticisms which although ona fide might by their extravagance, or 
their ambiguity, encroach upon the border line of what is recognised 
as legitimate and on the other hand gross and unfounded libels upon 
the Court. In these matters it is usually the case that a mere 
printer is- regarded as incurring a smaller measure of responsibility 
where he is not shown to have understood and joined in a deliberate 
attack. But in a country in which the mass of the population is 
illiterate, it is clear that a printer who does not take care to acquaint 
himself with the nature of the matter which he prints for the purpose 
of. circulation is a source of grave public danger, because to the 
uneducated and literate, matter which appears in print necessarily 
carries greater weight. They do notas a rule possess the balance 
of judgment which education confers to be able to distinguish be- 
tween what may be merely idle and foolish and what is deliberately 
intended to represent the truth, and as the matter so printed and 
circulated is necessarily published to them by word of mouth, it is 
extremely difficult if not impossible for the contradictions which 
follow to reach into all the corners of the bazar where the original 
publication has obtained a hearing. 


We recognise that there is difference between the degree of 
04°,@ . z 

culpability in the cases of these two respondents and we recognise 
that in the case of Abdul Hasan he himself reached, after much of 
the mischief had been done, a stage when he realised that he was 
doing wrong and that it was time to stop. But it is necessary in 
the public interest, and in order to prevent scandalous and unwar- 
rantable attacks upon the administration of justice in the High 
Court, to make an example of both the respondents. A mere 
fine cannot meet the necessities’of the case, and might in the case 
of these two respondents mean no personal punishment at all. It is 
necessazy, therefore, to make an example of both of them by inflict- 
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ing upon them a term of imprisonment in addition to ordering them 
to make contribution to the costs incurred by the appearance of the 
Local Government. 


It has been pointed out that this libel includes a contempt upon 
the court of the Subordinate Judge. On the question of the juris- 
diction of the High Court to punish ‘contempts committed against 
courts subordinate to itself, I have studied all the cases, particularly 
the judgment in „the case reported in Legal Remembrancer 
v. Moti Lal Ghosh (*), where the question was decided in the 
negative. This High Court is a Court of Record and has general 
power of superintendence and control over the courts subordinate 
to it, and I agree with the view taken in the Bombay case reported 
in Mohan Das Karamchand Gandhi and Mahadeo Haribhai Desai 
(*), and ina case decided by three Judges in Madras reported in / the 
natter of K. Vankata Rav (*) that the High Courts in India have 
such power. We have not taken into account this part of the libel 
complained of in awarding the punishment which we haye decided 
to inflict. 

SULAIMAN, J.—There cannot be the slightest doubt that the 
pamphlet in question contains a most scurrilous attack on the whole 
administration of justice in these provinces and in particular on the 
Subordinate Judge, which is calculated to bring the authority and 
administration of the law into disrespect and disrepute. The decision 
ofa caseis described on the title page as mysterious and the 
introduction to the pamphlet professes to contain startling revelations 
and insinuates that justice and equity in these provinces have rate 
and market value, and that judicial officers, who are described as 
weighmen holding the balance of justice in their hands, can at will 
by twist of the finger, give short weight and make any side of the 
scale light or heavy as they like. It is stated that the market of 
justice is only for monied people and only God can look after those 
who have no money. ` It is suggested that ifa plaintiff who seeks 
justice, happens to be poor and the aggressive defendant rich, the 
poor plaintiff has to knock at the door of justice in vain. It is also 
suggested that a poor man’s pleader would not even fully discharge 
his duty, but being influenced by the wealth of the opposite party 
would even forsake his client. The body of the document, contains 
defamatory statements against the Subordinate Judge, who tried the 
case, and insinuates_that silver and gold displayed their splendour 
and that the tampering of a “ruqqa” might even have been done in 
consultation with him or ata time when the document was kept 
under lock and key by the Court. The Subordinate Judge, it is 
suggested, had such deep love for the rich defendants that he was 
disposed to take steps in order to please them and did not care even 


œ about the facts. It states thata plan for the dismissal of the plaintiff's 
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claim had-already been devised and that as money had power to 
invert mind, even strong proofs and living objects failed to be worthy 
of attention. It winds up by saying that the. proceedings in his 
court disclose a mysterious conspiracy. Itis boldly stated that the 
High Court “paid no attention to the plaintiff’s case and did not see 
the judgment of the lower couet witha critical eye but wholly followed 
the example of the original court and acted as its pupil and that 
common sense was not used in writing the judgment.” It is further 
suggested that the High Court became silent on the point because 
the writer of a particular letter was Khan Bahadur. It also suggests 


that the plaintiff's Vakil in the High Court could not have been a _ 


~ simpleton but might have “received a wound from the golden knife 
of the well-to do opposite party ” 


I leave aside the attack on the plaintiff’s Advocate in this Court, 
for that in my opinion does not, properly speaking, amount toa 
contempt of Court. No authority has been cited in support of the 
contention that it does, and I think it undesirable to extend the 
scope of the definition of a contempt of ,court without authority. 
The insult offered to an advocate not during the trial of a case, but 
after its termination cannot bea condemnation of the system of 
administration of justice but would amount toa calumny upon an 
individual. The position of advocates cannot be that of officers of 
the Court like Registrars who are appointed by the Court itself. 
Defamatory statements made against advocates after the termination 
of a case stand on quite a different footing from insults offered to 
such advocates while actually conducting cases. I am, therefore, 
not prepared to hold that the libel on the plaintiffs advocate in this 
case amounted to a contempt of the High Court. 


As to the attack on the High Court, it is undoubtedly a contempt 
though of a contemptible kind, and inspite of the author’s assertion 
before us that he did not mean to cast any aspersions on the High 
Court Bench, there cannot be the slightest doubt that an insult to 
the dignity of this Court, couched in satirical language, was 
deliberately intended, and the High Court along with the whole 
administration of justice under its supervision is held out to ridicule, 
for which the author does not now attempt to show that there 
could be the slightest justification, and which, of course, he is unable 
to support. That such a contempt of Court can be dealt with 
‘summarily is amatter about which there can be no dispute. 
The pronouncement of their Lordships of the Privy Council in the 
case of Susendranath Banerji v. The Chief Justice and the Judges 
of the High Ceurt at Fort William in Bengal (`), that a High 
Court has such power, is conclusive. Contempt committed out of 
court is just as much punishable as one committed in the presence 
of a court. In the matter of Sashi Bhusan Sarbadhtkary (°). 


(1) I. L. R.,.10 Cal, r09. 


(2) I.L. R., 29 All., 95 at 108. 
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That there was a gross attack on the integrity of the Subordinate 
Judge is patent even on a cursory perusal of the pamphlet, and that 
such an attack was intentional is admitted by the writer Abdul 
Hasan Jauhar. 


Any conduct that tends to bring the authority of a court into 
disrespect or which amounts to an insult offered to the Judge or the 
dignity of the court, even though it may be after the termination 
of a pending case, is undoubtedly a contempt of Court. Contempt 
is not confined only to cases which directly interfere with the 
administration of justice ina pending case. In the case of Sv. 
James’ Evening Post (*), Lord Hardwicke, L. C , distinctly remarked 
that “one kind of contempt is scandalising the Court itself.” Zn 
R. V. Gray (*) Lord Russel of Killowen, C. J, ın delivering the 
judgment of the Court, held that a scurrilous abuse of a Judge in his 
character of a judge, that is, in reference to the conduct of the Judge 
in a judicial proceeding, even though the same has terminated, was 
a contempt of Court punishable in law.’. Such power exists not on the 
ground of any exaggerated notion of the dignity of individual judge. 
The power has vested in the Judges not for their personal protection 
only but for that of the public whose interest it is that courts 
of justice should be above reproach and suspicion. If the power to 
punish contempt of court were based merely on the advisability of 
preventing actual interference with the administration of justice, it 
might have been confined to pending cases only, but if, as is the case, 
the object be to ensure that the courts administer justice duly and 
impartially, they cannot be made helpless to prevent insults to their 
dignity. As observed by Wills, J. in Rer v. Davies (*) the 
principle which is the root of and underlies (contempts of court) 
will be found to be not the purpose of protecting either the Court 
as a whole or the individual Judges of the Court froma repeti- 
tion of them, but of protecting the public, and especially those 
who either voluntarily or by compulsion, are subject to‘its juris- 
diction, from the mischief they will incur if the authority of 


the tribunal be undermined or impaired.......... The offended 
dignity of a particular court, or of the persons who compose it, is 
not the subject of punishment.......... The real offence is the 


wrong done to the public by weakening the authority and influence 
of the tribunal which exists for their good alone.” When this is the 
real object it becomes immaterial whether the action, with reference 
to which the contempt was committed, has or has not terminated. 


The real question which requires consideration is whether the 
High Court has jurisdiction to commit for contempt of an inferior 
Court. Inferior courts in these provinces not being King’s Courts 
have nc jurisdiction to commit for contempts not perpetrated in facie 


(1) ee 2 Atk., 469 at 471. , 
(2) oe 2 Q. B., 36. 
(3) [1905] 1 K. B., 32, o 


t 


N 


VOL. XXIV] HIGH COURT 857 


curiae. They cannot punish contempts.committed out of Court. 
Kochappa v. Sachi Devi (*). If therefore the High Court also 
were to haye no power to punish such contempts, they would go 
altogether unpunished unless in particular cases they come within 
the provisions of the statutory penal law. The High Court has a 
general superintendence over ‘its civil courts and watches over their 
proceedings not only to prevent their exceeding their jurisdiction ‘or 
otherwise acting contrary to law, but also to prevent persons from 
interfering with the course of justice in such courts. It would seem 
at first sight that a High Court of justice, being the highest court in 
the land and yet without power to vindicate the dignity of its sub- 
ordinate courts and to protect officers of such courts, would be an 
anomaly which could hardly be permitted to exist in a civilised 
country. Without such protection subordinate courts would soon 
lose their hold upon public respect and the maintenance of law and 
order would be rendered extremely difficult. The question however 
has become one of some difficulty because of a conflict of opinion 
that has prevailed in India. 


I prefer to leave the question of,contempt of inferior criminal 
courts still open, for that question does not arise in this case. Owing 
to their respective constitutions there is undoubtedly some difference 
between the criminal courts and the civil courts. The criminal 
courts are not directly under the High Court to the same extent as 
the civil courts are and the High Court does not possess the same 
power of control over the officers of the criminal courts. On the 
other band the civil courts are directly and exclusively under the 
superintendence and control of the High Court. Furthermore, the 
superior criminal court which existed in these provinces prior to the 
establishment of this High Court was the Sadar.Nizamat Adalat 
which was not a court of record; nor was it even a King’s Court 
but the Company's Court; whereas the Sadar Diwani Adalat was a 
court of record and was authorised by statute (21 Geo. IIIc. 70, 
section 21). Itis on this ground that I can easily distinguish the 
case of the Legal Remembrancer v. Moti Lal Ghosh (*). “In that 
case the only question which properly arose for decision was as to 
whether the High Court at Calcutta could punish a contempt of an 
inferior criminal court Jenkins, C. J., at page 206 thought that as 
the jurisdiction of the Sadar Diwani Adalat was civil, the powers 
inherited from that Court were of no assistance to him in the case 
under consideration The observations of the other learned Judges 
affecting contempts of inferior civil courts were mere obiter dicta 
as the point did not properly arise for consideration. Similarly the 
remarks of Shah, J. in his dissentient judgment in the case of 
Emperor v. Bal Krishi Govind Kulkarni (*) must be deemed to 
relate to contempts of inferior crfminal courts. On the other hand, 

(1) L LR., 26 Mad., 494. (2) L L. R., 41 Cal, 173. 
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the judgment of Sir Norman Macleod, C. J., in this last mentioned 
case, upheld the view that.the High Court had powers of punishing 
contempt of even inferior criminal courts. ' 

Confining myself to the question of punishing contempt 
of an inferior civil court, I find that there are two cases which hold 
that such jurisdiction exists. In the’ matter of Æ. Venkat Rao (°) 
it was held that such power exists. This case was not followed by 
the learned Judge of the Calcutta High Court on the ground that 
it was merely based on the authority of Surendranath Banerji v. 
The Chief Justice and the Judges of the High Court at Fort 
Willtam (°) which did not support that comprehensive proposition. 
In że Mohandas Karamchand Gandhi and Mahadeo Haribhai 
Desai (°) Martin, J. held that it made.no difference that the alleged 
abuse was of a District Judge and not of a High Court, and that 
power exists in India, as in England, to protect the courts of inferior 
jurisdiction. Curiously enough the case of The Legal Remembyancer 
y. Moti Lal Ghosh (*) does not seem to have been referred to 
at all. a 


It therefore becomes necessary to examine the grounds on which 
such power can be based. The Calcutta High Court has expressed 
the view that power to punish for contempt of inferior courts can 
either be expressely conferred by statute or be inherited from the 
courts which were previously in existence and which have been 
abolished. It has come to the conclusion that no such power has 
been expressly conferred on the Indian High Courts, and further that 
such power was not possessed by the courts which have been abolish- 
ed. It has, therefore, concluded that no such power can exist. I con- 
cede at once that there is no statutory provision under which the 
power to punish for contempt of inferior civil courts has been 
expressly conferred on the High Court. The new Contempt of 
Courts Act, although passed, did not come into force till the ıst of 
May, 1926, long after the publication of. the pamphlet. It must also 
be conceded that such power is not exp ess/y mentioned in the Indian 
High Courts Act or the Letters Patent under which this High Court 
was constituted, or the new Government of India Act. When neither 
the Sadar Diwani, Adalat nor the Sadar Nizamat Adalat nor the 
inferior courts in these provinces were subordinate to or under the 
control of the Supreme Court at Calcutta, I would have great difficulty 
in holding that the Supreme Court had jurisdiction to punish a con- 
tempt of an inferior court of these provinces, for even under the 
common Law such jurisdiction is based on the duty to protect sud- 
ordinate courts. To have some sort of jurisdiction in an area is one 
thing and to have control over the courts existing in that area is 
quite another. This High Court till the establishment of the Chief 
Court in Oudh had criminal jurisdiction over British subjects in 
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Oudh but had no control over the Oudh Courts. Could it have been 
held that this High Court had power to punish for contempt of an 
inferior Oudh Court? I would also have some difficulty in holding 
that our Letters Patent together withthe Indian High Courts Act 
has the effect of conferring on this High Court all the common Law 
powers vested in the Calcuttas High Court including those inherited 
from the Supreme Court. The preamble merely recites what Her 
Majesty could by Letters Patent lawfully do under the Indian High 
Courts Act of 1861. Section 16 of the Act confers all the powers 
authorised by the Act, and, subject to the Letters Patent, makes all 
the provtstons.of Act, as far as circumstances may permit, applicable. 
And section 9 confers on a High Court powers vested in any of 
the courts “in the same Presidency, which have been abolished. 
But the Supreme Court at Calcutta was not abolished by the establish- 
ment of the Allahabad High Court, but had been abolished five 
years earlier. . 

One may not however be prepared to admit off hand that the 
Sadar Diwani Adalat, which was a court of record, anda King’s 
Court authorised by statute, did not possess any such z¢stherent power. 
Although it may be true that every court of record need not possess 
such power, for example, the court of Quarter Sessions Mayor's court 
and County Court in England do not possess such powers, it can- 
not be equally true that a court of record which is the highest court 
in the land, does not also possess such power. But I am prepared 
to assume for the purposes of this case that the Sadar Diwani 
Adalat did not possess such inherent jurisdiction I do not, however, 
think that the inheritance of such powers is the only true basis. This 
High Court from its very constitution has certain inherent powers 
which it can exercise over the districts within its jurisdiction. If 
the Kumaun division were brought under its regular jurisdiction 
hereafter, can it be urged with any degree of force that inasmuch 
as the Court of the Commissioner at Kumaun, which may have to be 
abolished, does not possess those inherent powers, therefore the 
High Court also would not possess those inherent powers in Kumaun, 
though it may possess similar powers in the other districts? It is 
not the territorial limits of the jurisdiction of a supreme court, but 
rather the very nature of its constitution that is of importance. The 
question which one has to consider is whether power to protect its 
inferior courts is not co-eval with its very foundation and institution, 
and a necessary incident to every High Court of Justice The 
circumstance that it is the supreme court in these provinces would 
suggest that it must ke armed with the power and have imposed on 
it the duty of preventing revui manu attempts to interfere with the 
administration of justice in the subordinate courts, for such inter- 
ference affects the whole administration. 


Even without any direct authority I would have been inclined to 
say that such inherent power must necessarily exist, the grounds for 
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this view being (1) that it is not the indignity to ımdivıdual officers 
which requires to be prevented, but public confidence in the courts 
has to be maintained, (2) that inferior courts themselves possess no 
such powers and would be ‘entirely helpless if even-the superior 
court cannot protect them; and (3) that the ordinary remedy under 
the penal laws of the land are meant for offences against officers in 
their individual’ capacity, and would, if resorted.to, be cumbrous and 
cause considerable delay. If courts have to be protected effectively 
they must be protected in a way in which swift justice can be dealt 
out, and that can be only.in a summary proceedings of the nature’ 
of contempt of courts -— 


There i is, however, abundant authority for the view that inherent 
jurisdiction in a supreme court like the High Court must exist. In 
Rex v. Parke (°). Wills, J in delivering the judgment of the Court 
remarked at page 442 :— č’ ' 


‘This Court (the High Court) exercises a vigilant watch over 
the proceedings: ‘of inferior courts and successfully prevents them 
lrom usurping powers which they do not possess, or otherwise 
acting contrary to law. Jt would seem almost a natural corrolary 
‘hat it should possess correlative powers of guarding them against 
unlawful attacks and interferences with their independence -on the 
bart of others. It is said with respect to them that there isa 
remedy by criminal indictment. The latter remedy is unsatis- 
factory on account of the necessary delay.” r 


That eminent Judge, quoting the opinion of Wright. J. with 
approval said :— 


'“ We should hesitate long before casting any more apie than 
may: already exist upon the capacily of this Court to deal by 
proceedings for contempt with cases in which ‘attempts are made 

~ to pollute the stream of justice, and to interfere with its proper 
and unfettered administration by Courts which possess no adequate 
means of protecting themselves in this respect.” : 


In Rex v. Davies (*) Wills, J. again remarked :— oo 


‘Courts or the administration of ‘justice exist’ for the benefit 
of the people, and for the benefit of the people their independence 
. must be protected from unauthorised interference, and the law provides 
effective means by which ‘this end can be secured. Zf if is to 
be secured at all in the case of the inferior courts, it can only be 
secured by the action of this Court for they have not the power to 
protect themselves; and if it be true that the King’s Bench is in 
- any sense the custos morum of the kingdom, it must be its function 
to apply withthe necessary adaptations to the altered circums 
tances of the present day, the same erent principle which it has 
always upheld.” ~ 


oa again at page 43 remarked :— 


“When the attainment of that end saunei that the misdeeds 
of others should be corrected a 25 _well as the misfeasance of the 
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inferior courts themselves, it seems to us that it is no departure 
from principle; but only its legitimate application to a new 
state of things, if. others. whose conduct tends to prevent 
the due performance of their duties by those courts, have to be 
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corrected as well as the courts themselves. In fact the danger ~ N 


to the inferior courts which have no such powers is perhaps 
greater than it is to superior courts of having their efficiency 
impaited by scurrilous publication.” 


find that these two leading eases were followed in Rex v. 


Clarke (€), where the High Court punished a contempt of the 
Coroner’s Court. 


J 


more 


(5). 


have been able to find another case where they have been still 
recently followed, vis., King v. The Editor of the Daily Mast 
In this last mentioned case, roe nee J. at page 745 


remarked :— 


“No other Court than the High Court has inherent power to 
protect itself against contempt by proceeding’ for attachment or 
otherwise except where that powe! is given it by statute., A court 
martial has no inherent powei apart from statute to protect itself 
by such proceedings, but, if this court can interfere with the 
proceedings of a court martial to check irregularities by that 
court, it seems to me that it must also be clothed withthe inherent 
jurisdiction to protect a court martial from contempt calculated 
or tending to obstruct the administration of justice in that court, 
unless the Army Act........ ousts the jurisdiction of this Court 

.L am of opinion,on the authority of Rex v. Davies that 
if the Army Act did not exist, this Court would have «svherent 
furtsaichion in the matter of contempt in the case of a court 
martial.” 


Avory, J. at page 7, 52 remarked :— 


“The result of that judgment (Rex v. Davies) is to show that 
wherever this Court hay power to correct an inferior court, it also 
_has power to protect that court by punishing: ‘those who interfere 
with the- due administration of justice in that court.’ 


And at page 753 the learned Judge remarked that i in the Army 
Act he could find : 


‘no provision either sexpress or implied which takes away the 
right of a party to proceedings before a court martial ‘who is 
aggrieved by-a contempt of that court to move this Court to 
exercise the ‘uherent jurisdiction which it possesses over all inferior 
courts.” 


Similarly Salter, J at page 754 remarked :— 


re ig (2) 


‘Tt isof the iast importance to assert and maintain the inherent 
jurisdiction of this court-to protect the administration of justice 
in all the inferior courts, unless the Parliament shows a plain 
intention to restrict that jurisdiction.” 

(1) LEA 103 L. T., 636. 
1921] 2 K. B., 733. 
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These leading cases unmistakably. show that the power of the 
High Court in England to deal with the contempt of inferior courts 
is based not so much on its historical foundation as on the High 
Court's inherent jurisdiction Ido not think that I can properly 
allow my mind to be influenced by the American authorities on such 
question, as was done by a learned Judge in the Calcutta case. 


This High Court is in an equal degree the guardian and protec 
tor of public justice throughout these provinces and has superin- 
tendence’ over the inferior civil courts and must therefore have a 
duty cast upon it to protect such courts, otherwise .their indepen- 
dence and usefulness would be considerably impaired I have, 
therefore, no ‘hesitation in holding that such a power exists. I 
-might add that the new Contempt of Courts Act has been enacted 
in order to remove doubts which had arisen as to the powers of a 
High Court. That enactment does not imply that the legislature 
‘has recognised that no such power did in fact exist. 


Boys, J.—The facts of this care are sufficiently set out in the 
judgment of Mr. Justice Walsh. There cannot be the shadow of a 
doubt but that the pamphlet complained of contained many expres- 
sions which amount to contempt, both of this Court directly and of 
a subordinate court, that of the learned Subordinate Judge. 


A few words I will add as to the attitude adopted by the opposite 
party. He appeared before us in person and unrepresented by 
counsel He tendered a petition in which he purported to describe 
how he came to write the pamphlet, how he came to realise the 
foolishness of his act, and what an excellent character he had pre- 
viously borne, and states “that the petitioner never entertained any 
contemptible idea against the judgment of the lower court” He 
concluded this document by saying that “the petitioner without 
showing any cause commits himself entirely to your. Lordships’ 
mercy and begs for pardon” It is to be noticed that the document 
does not contain any sort of apology or any expression of sincere 
regret for his act It is merely a recognition of the “foolishness” 
of his act (suggesting merely possibly that he recognised the conse- 
quences that were likely to ensue), and asks for pardon. 


When called upon at the commencement of the proceedings he 


~ demanded that orders be passed upon this petition before -he said 


anything further, stating that if the order was unfavourable he 
would then engage and instruct counsel in his defence. In effect 
he demanded that a favourable order should be passed or in the 
alternative the case should be postponed. He had had ample time to 
instruct counsel and sucha demand could not possibly be entertained 
The-later attitude taken up-is also to be noted. -He declared that 
ahe did not adhere to his accusations against the High Court but ` 
maintained the truth of his charges against the Subordinate Judge. 
The question inevitably suggests -itself whether this attitude was 
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adopted under a belief that this Court could deal with a contempt 
directed against itself but could not deal with a contempt directed 
against a subordinate court ; and whether that belief was not the 
result of legal advice already taken and given on the basis of the 
decision in The Legal Remembrancer v. Moti Lal Ghosh (*). The only 
other question on which 1 propose to say anything is the jurisdiction 
of this court. I have given my most careful consideration to the cases 
decided by the Courts in India. I will giveas briefly as possible 
my reasons for the conclusion at which I have arrived, that 
this Court has statutory jurisdiction to punish not only a contempt 
directed particularly against this Court but also a contempt directed 
against a court subordinate to it, and that in the latter case it 1s 
immaterial whether the contempt can or cannot be said to affect 
the High Court also by reason of the possibility of the proceeding 
to which the contempt relates coming by process of law before the 
High Court. 


That this Court has jurisdiction by summary process to punish a 
contempt directed against this Court is beyond any need for discus- 
sion ; see in the matter of Saski Bhusan Sarbadhikary (°). I will, 
therefore, only consider our power to deal with the contempt m so 
far as it related to the inferior court. 


I will trace from its inception, as briefly as the subject permits, 
the history of the jurisdiction in the present matter which I believe 
to exist in this Court. 


The Court of King’s Bench (I quote from Blackstone 1794) 
was “the Supreme Court of Common Law”, a survival of the Aula 
Regis, a successor to “all that was good and salutary of the jurisdic- 
tion of the Court of Star Chamber.” 

Included in its extensive powers, there was in particular relation 


to the offence of contempt of court, apower to punish “anything in 
short that demonstrates a gross want of that regard and respect, 


which when once Courts of Justice are deprived of, their authority _ 


(so necessary for the good order of the Kingdom) is entirely lost 
among the people ” 

Such a contempt “ may arise” (not only in the ‘ace of the Court 
but also) “in the absence of the party by speaking or writing 
contemptuously of the Court or Judges, acting in_ their judicial 
capacity.” l 

These wide powers to protect the administration of justice had 
their origin in the facts that “a power therefore in the Supreme 
Courts of Justice to suppress such contempts, by an immediate 
attachment of the offender, results from the first principles of 
judicial establishments, and mugt be an inseparable attendant upon | 
every superior tribunal it is a part of the law of the land.” 

. (1) I. L. R., 41 Cal., 173 
e us IL, R 29 AlL, 95 (P. C.) at 108, 
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I note that in these passages descriptive of the power of the 
King’s Bench as it stood in 1794, f.éz at the very period with which 


.we shall be concerned when considering the power of the Supreme 


Court at Fort William, there is not a hint that the power was 
limited to the punishment of only such contempt as might be 
directed against the Superior Court. ° 


This brief notice of the origin and scope of the powers of the 
King’s Bench is sufficient and necessary because it is the powers of 
this Court by name that we shall later find to have been conferred 
on the Supreme Court at Fort William. 


The wide scope of the powers of the King’s Bench Division, 
the successor of the Court, of King’s Bench, are illustrated in 
Rex v. Davies (*). 


A rule for a writ of attachment for contempt of Court was issued 
against a newspaper for publishing a number of statements calculated 
to give an exceedingly unfavourable impression of a prisoner who 
was at the time being brought before Justices on a charge of 
abandoning a child, upon which charge she might be committed to 
quarter sessions (a subordinate court) but on a charge of murder 


- being added the prisoner was actually cornmitted to the Assizes (a 


branch of the High Court). 


It was contended for the opposite party that the High Court had 
no jurisdiction as the publication was not necessarily a contempt of 
the High Court and its jurisdiction did not extend to contempts of 
inferior tribunals (see page 33). The point was, therefore; definitely 
and clearly raised. It was held that the fact that at the time of the 
publication it was uncertain whether the case would reach the Assizes 
or not made no difference that such articles are “a contempt of any 
Court which very well may try the case” (e. g., the Assizes Court) 
“but in fact does not do so, ag well as of the Court which actually 
tries it *** It matters not whether the uncertainty at the time the 
article was published extended ‘only to the forum to which the case 
should be sent, or to the question whether a committal would take 
place at all or both ” (page 35). 


This brought the case within the rule that the Superior Court 
could punish for a contempt of an inferior court if there was merely 
a possibility that the case might come later before the Superior 
Court. Mr. Justice Wills, however, then proceeded (page 37) to 
make it quite clear that even if the case . had definitely remained in 
a subordinate court the King’s Bench Division would have power 
to deal with the contempt and he further declaréd the principles 
upon which it had such power. It is this portion of the judgment 
with which we are more immediately concerned. Mr. Justice Wills 


«held that even assuming that a committal had taken place, to quarter 


sessions, that is, to the subordinate court, the present King’s Bench 


(1) 1 KB, 32. ° e 
D 
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Division inherits among other powers all the powers of the King’s 
Bench (p. 37) ; that the King’s Bench had the widest powers of 
superintendence and control of all inferior courts (page 38) ; and 
was “in a special manner the guardian and protector of public 
justice ” (page 38); that the object of punishing contempts is 70 
protect the public from the deference and respect paid to a tribunal 
from an opinion of its justice and integrity being undermined ; to 
prevent undue interference with the administration of justice and 
that this principle is equally applicable to Courts of inferior juris- 
diction (page 41). The King’s Bench Division can therefore not 
only administer correction to inferior courts but can afford them 
protection (pages 43 and 47). 

A careful perusal of this latter portion of the judgment discloses 
no hint that Mr. Justice Wills considered that the power of the 
King’s Bench Division was limited to punishing a contempt of the 
High Court through an inferior court, that is, that he was regarding 
the offence against the inferior court as in effect an offence against 
the Superior Court. The Superior Court was held to have power 
to punish directly and as such an offence committed outside the 
Court in relation to proceedings affecting an inferior court, and 
not on the ground that there had been an offence against any par- 
ticular Court but as an act which was prejudicial to the rights of 
the public to an unhampered administration of justice. ~ 


In Legal Remembrancer v. Motilal Ghose (') to which I shall 
refer again, his Lordship the Chief Justice doubted whether the role of 
the King’s Bench as “custos morum” could be attributed to the Sup- 
reme Court at Fort William or to the High Court. Iam unable to 
appreciate this doubt. If the jurisdiction exercised by the King’s 
Bench was acommon law jurisdiction, and that common law juris- 
diction was conferred on the Supreme Court at Fort William, it 
appears to me immaterial whether that common law jurisdiction was 
gradually acquired by the King’s Bench in its capacity as custos 
morum or whether it was called custos morum because it had 
acquired those common law powers. 


For the purposes of this case before us my conclusion from Rer 
V. Davies is that it was definitely held in that case that the 
King’s Bench and its successor the King’s Bench Division have and 
always have had common law jurisdiction to punish an offence against 
the administration of justice whether the contempt be in relation to 
proceedings in the Supreme Court or in relation to proceedings 


pending in an inferior court and in the latter case regardless of — 


whether those proceedings may or may not eventually in some way 
come before the Supreme Court. 

The next step was the making applicable of this English common 
law to the-Courts in the Presidency Town of Fort William. The 
common law was so made applicable, at least, as early as the charter 

© (1) I. L. Rọ 41 Cal., 173. 
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of 1726. It was more specifically made applicable to the Supreme 
Court at Fort William by its Charter when that Court: was con- 
stituted on March the 26th, 1774—-compare clauses I, 4 and 21 of that 
Charter. It is unnecessary to elaborate in greater detail the pio- 
position that the Supreme Court was given jurisdiction to enforce 
the common law for that proposition is nowhere seriously challenged. 
Serious difference of opinion has only arisen in regard to 


(a) what was the extent of the common law jurisdiction of the 
King’s Bench ; ss - 

(6) what is the effect of the inheritance by the High Court of 
the common law jurisdiction conferred upon the Supreme Court. 


With the first question I have already dealt. It remains to consider 
the second ‘question. The Supreme Court having power to administer 
common law, had, as indicated by Ker v Davies, power to deal 
with not only a contempt directly affecting itself but a contempt 


affecting proceedings in any of the courts subject to its control, the 


courts within the limits of the Presidency Town of Fort William. Clause 
21 of the Charter declared that “ all and every of the said Courts and 
Magistrates shall be subject to the order and control of the said 
Supreme Court of Judicature, at Fort Wiliam in Bengal, in such sort, 
manner, and form as the inferior courts and istrates of and in 
that part of Great Britain called England are by law, subject to the 
order and control of our Court of King’s Bench.” 


Ifow the powers of the Supreme Court came to be conferred on 
the High Court and to what extent, requires to be considered carefully, 
for the matter is one (in one) ‘in regard to which a deeply versed 
student, Mr. Morley, said in 1858: “It would bea difficult task to 
define exactly the powers and jurisdictions of Iter Majesty's Supreme 
Courts in India given by the Statutes and Charters”. By 24 and 25 
Vict- C. 104, clause I, it was declared that it shall be lawful for Her 
Majesty by Letters Patent to establish a High Court of Judicature 
at Fort William for the Bengal Division of the Presidency of Fort 
William and at Madras and Bombay for those presidencies. 


By clause 8 the Supreme Courts and the Courts of Sudder 
Diwan1 Adalat and Sudder Nizamat at Calcutta and the corres- 
ponding Courts at Madras and Bombay were to be AO EA as the 


- High Courts came into being by Letters Patent. 


‘By clause 9 these Presidency High Courts, as soon as established, 
were to have two classes of jurisdiction = -~ 


(a) all such jurisdiction as might be specifically granted by their 
Letters Patent, subject to such directions and limitations as might be 
prescribed by the Letters Patent ase to the exercise of original civil 
and criminal jurisdiction beyond the limits of the Presidency Towns, 


and further ` : i 
à S 
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(6) all the jurisdiction of the Courts abolished, t. e., of the 
Supreme Courts and the Sudder Adalats “save as by such Letters 
Patent may be otherwise directed” and “subject to the legislative 
powers of the Governor-General of India in Council”. 


The reason for this latter portion of’clause 9 is clearly to avoid 
depriving the High Court by inadvertent omission from its Letters 
Patent of any powers of the Court that were disappearing which it 
was desirable should be preserved, for as I have noted above nobody 
at this time could catalogue exactly all the powers of the Supreme 
Court. 


The High Court at, e. g, Calcutta, acquired, therefore, dy the 
stm ple fact of tts creation not only the powers specifically conferred 
by its Letters Patent but further also all the powers. of -the Supreme 
Court except in so far as any of thosë powers might be specifically 
taken away by the Letters Patent or by legislation. 


I have deemed it necessary to state this thus precisely for 
there has often been a misconception that the powers of the High 
Courts are to be found in and only in their Letters Patent. That 
is not so. By the very act of their coming into existence they receive 
by virtue of the Statute the powers of the old Courts subject to 
certain limitations. There are no limitations either in the Letters 
Patent of, e. g., the Calcutta Court, or in legislation affecting the 
old Supreme Court powers jo deal with contempt. The High Court 
at Calcutta has, therefore, had conferred on it those powers in full. 
It follows that the High Court of Calcutta has power to deal with 
contempts affecting the administration of justice whether those 
contempts be committed in regard to proceedings in the High Court 
or in acourt subordinate to the High Court and whether in the 
latter case the proceedings might or might not eventually come be 
fore the High Court. 

The only suggested difficulty in accepting this, to my mind, clear 
chain of reasoning is tobe found in the judgment, of their Lordships 
of the Calcutta High Court in Legal Remembrancer v. Mott Lal 
Ghose (*). In giving my most careful consideration to the judgment, 
the principal judgment in that case, of his Lordship the Chief Justice 
it became apparent that the Chief Justice held that the High Court 
had only succeeded to an authority locally limited by the boundaries 
of the Presidency Town of Fort William within which the Supreme 


Court exercised jurisdiction. This is, however, with the greatest - 


respect for their Lordships, in my opinion, a mistaken view of the 


extent of the jurisdiction conferred on the Calcutta High Court. 


That which the High Court had conferred upon it was not the 

jurisdiction of the Supreme Court over particular Courts, A, B, C 

and D and their successors * situated within a particular’ area, byt 

the jurisdiction of the Supreme Court “over all Courts subject to 

its control.” Thus regarded the High Court had conferred upon 
(1) 1. L. R., qt Cal., 173. 
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it jurisdiction not only as regards inferior courts within the limits 
of the Presidency Town of Fort William but jurisdiction in regard 
to “all courts subordinate to its own control”. This being the aspect 
in which the matter presented itself to me on a first careful perusal 
of this judgment in Lega; Remembrancer v. Motilal Ghose ('). I 
think it unnecessary to labour the point*further for on a subsequent 
perusal of the judgment of his Lordship the Chief Justice, Sir 
Norman Macleod (°), I found the same view to have been taken 
and admirably expressed by hinat pages 619 and 620 of the judg- 
ment. It is important, then, to appreciate that the powers conferred 
on the High Court by the last part of clause 9 were not powers 
limited by former. local metes and bounds but powers of the sasme 
nature as those previously exercised and to be exercised within the 
new local jurisdiction. 


I shall note in connection with the next point that in fact the 
jurisdiction of the Supreme Court was not confined to the local 
limits of Fort William. 


Such being the power of one of the Presidency High Courts, 
that at Calcutta, which I have taken only by way of exemplar, I have 
only now to consider the bearing of this finding on the powers of 
High Courts other than Presidency, including more particularly 
Allahabad. 


An instance of the inaccurate drafting of this Statute 24 and 25 
Vict. C. 104, is apparent in the clause 9 which we have been con- 
sidering It was clearly intended primarily as it stood by itself, 
apart from later sections, to apply to the High Courts at Fort 
William, Madras and Bombay, and yet it begins “ each of the High 
Courts to be established under this Act” which includes this Court 


which is also established under this Act 


The clause particularly referring to this High Court is clause 
16 which provided that it shall be lawful for Her Majesty by Letters 
Patent to establish a High Court for any territory not included 
Within the limits of the local jurisdiction of another High Court. 


In the first place, such‘High Court was to have so much as 
might be conferred by its Letters Patent of that jurisdiction which 
under the Statute might be conferred on or will become vested in a 
Presidency Court. This gave powers to confer by Letters Patent, 
exactly as was conferred by its Letters Patent on the Fort William 
Court, some of the powers of the nature formerly exercised by the 
Supreme Court. 


It, was here again of course appreciated, as in the case of the 
„Fort William Court, that there might be powers omitted by in- 
edvertance which it was desirable that the new Court should have 


(1) LL R, 41 Cal., 173. 
(3) I. L.R., 46 Bom, sof. ® 
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whether those were powers conferred by the Statute on the Pre- 
sidency High Courts or powers formerly exercised by Courts having 
jurisdiction over the territory of the new High Court. 


A further provision was therefore added to clause 16 that, subject 
toany prohibition in the Letters Patent, ali the provisions of the 
Statute having reference to any Presidency High Court shall, as far 
as circumstances may permit, be applicable to the High Court 
which is being created 


The direction as to the applicability of a/7/ the provisions of the 
Statute includes the application of clause 9. 


There is no apparent reason why clause g should not be included 
so far as circumstances permit. 


The fact that the Letters Patent of the new High Court may 
specifically confer not only any or all of the powers conferred ona 
Presidency High Court under the first part of clause 9, but also 
any or all of the powers vested in a Presidency High Court by the 
second part of clause g, is no reason for holding that clause 9 does 
not apply to the new High Court so far as circumstances shall 
permit and subject to any specific direction to the contrary in the 
Letters Patent, for exactly the same consideration applies to Pre- 
s dency High Courts whose Letters Patents may and do confer with 
modifications portions of the jurisdiction exercised by the Supreme 
Courts. 


The first part of clause 9 cannot of course apply for there 
is special provision for the Letters Patent of the new Court in 
clause 16. 


But there is no reason why the second part of clause 9 should 
not apply and every reason why it should. 


It is only by its application that the jurisdiction of those Courts 
which would otherwise be lost by inadvertance is saved 


Nor can it be contended that the enactment that all the provisions 
of the Act having reference toa Presidency High Court shall, as 
far as circumstances may permit, be applicable to the new High 
Court created under clause 16 is satisfied so far as the latter part of 
clause 9 is concerned by holding that to the new High Court are 
saved only the powers of the Sudder Adalats, and supporting such 
contention By the assertion, sometimes made, that the Supreme 
Court had nothing to do with the Subordinate Government or Sub 
Presidency of Agra. Such an assertion is wholly unfounded. When 
referring above to the argument of the learned Chief Justice of the 
High Court at Calcutta, and for the purposes of that argument I 
was content to treat the matter gs if the jurisdiction of the Supremeé 
Court was limited to the boundaries of Fort Wiliam. But in fact its 
jurisdiction was much wider. Even in 1774 that was so. In 1853 
the Royal Commission appointed to consider the referr of the 
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Judicial Establishments of India, when -setting out in an appendix 
to their First Report the jurisdiction of the Supreme Courts, after: 
stating the more strictly local jurisdiction of the Court at Jort 
Willtani, continued :— = 


i 


2. In lke manner the Cqurt exercises all its jurisdiction. 
over all British-born subjects, that is, persons who have been 
born within the British islands and their descendants, who are 
resident'in any of the provinces which ate comprehended within 
the Presidency of Bengal, or the subordinate Government of Agra”. 

“3. All persons resident at any places within the said_pro- 
vinces who have a dwelling house and servants in Calcutta or a 
place of business there where they carry on any trade, through 
their agents or servants, are held to be constructively inhabitants 
of Calcutta for the purpose of fradility to the common law and 
equity jurisdictions of the Court ”?.  ' 

6. All servants of the Company or of any British subject are 
liabie to the civil jurisdiction and all such servants who commit ` 
any crime or misdemeanour of oppression, are liable to the criminal 
jurisdiction of the court. And as to Madras and Bombay the 
Supreme Courts have generally the same powers, and their juris- 
dictions are generally the same within the settlements of Madras 
and Bombay, as those of the Supreme Court of Judicature at Fort 
William within the territories attached ro the Presidency of Bengal 
and Sub-Presidency of Agra.” 

The Sub-Presidency of Agra was therefore most "intimately 
concerned in the preservation to the High Court for the North- 
Western Provinces, as the territory of Agra was later called, of the 
powers of the Supreme Court except where for special reasons such 
powers were wholly taken away or modified and such preservation 
by the clause 16 was in no sense surplusage. 


The fact. that the Supreme Court was abolished in 1861 and 
this Court was not created till 1865 is of course no reason for 
holding that it cannot have had conferred on it any powers similar. 
to those exercised by the Supreme Court. Not uncommonly Pre- 
sidency High Courts, because they came into being simultaneously 
with the disappearance of the Supreme Courts, are spoken of loosely 
as having inherited powers of the Supreme ‘Courts, but in precise 
language there was no question of inheritance at all, the powers 
were expressly conferred by Statute. And the powers formerly 
exercised by a body that ceased _to exist fifty years before could just 
as easily be conferred by Statute as the powers exercised by a 
moribund body. Nor does the question whether any body: or no 
body was exercising those powers in the interval create any difficulty. 


They could equally easily in either case be conferred by Statute. 


The whole scheme of the Statute as evidenced by clause 16 
indicates an intention to assimilate the new High Courts to the 
Presidency High Courts except in certain particulars to be set out 


in’ the Letters Patént ; and this how the clause was understood by the 
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framers of the Letters Patent shortly after the Statute became law, CIVIL 
„for they recite the statute as declaring that “al/ the provisions of 








: ; i : 1926 
, the said recited Act relative to High Courts * * * shall, as far as 
* circumstances may permit, be applicable to any new High Court”. oe 
There is no direction to the contrary in the Letters Patent ; nor ec 
a . . . íí ea . . 9) ASIR 
is it apparent that there is “ any circumstance which does not permit UDDIN 


of the new High Court created by virtue of clause 16 exercising HAIDER 
throughout its particular territory the power to attach for contempt Boys, J. 
which was possessed by the Supreme Court. _ 


It follows that this Court at Allahabad has the same common 
law summary jurisdiction to punish contempt as I have held to be 
possessed by the Calcutta Court. I therefore hold P 


(1) that the King’s Bench had by virtue of the common law’ 
summary jurisdiction to punish as for contempt all offences against 
the administration of justice whether or not the offence was com- 
mitted in face of the Court or outside the Court and whether the 
Court was sitting or not sitting ; and whether concerning the King’s 
Bench directly or in relation to proceedings concerning ar inferior 
court and whether in the latter case those proceedings might or 
might not in some way come at some stage before the King’s Bench. 


-(2) that the Supreme Court had conferred on it by the Statute 
and the Charter creating it the abovenamed powers of the King’s 
Bench. l 


(3) that the Calcutta High Court by virtue of the Statute and 
the Charter creating it obtained similar powers not limited to the 
area within the territorial jurisdiction of the Supreme Court but in 
relation to all the Courts subject to the control of the High Court. 


(4) that this Court at Allahabad had conferred on it by the 
Statute and the Letters Patent creating it, similar powers to those 
conferred on the High Court of Calcutta. ; 


_ (5) that this Court is, as is the King’s Bench Division as suc- 
-cessor to the King’s Bench, and, I may add as I see no reason to the 
contrary, every other High Court in this country “in a special manner 
thé guardian and protector of public justice’, and that it has power 
to deal with all contempts directed against the administration of 
justice wether those contempts are committed in face of the Court 
or outside it and independently of whether the particular Court is 
sitting or not sitting; and whether those contempts relate to pro- 
ceedings directly concerning itself or whether they relate to pro- 
ceedings concerning an inferior court, and in the latter case whether | 
those proceedings might or might not at Some stage come before 
this Court. j J 

In conclusion I would add that, if there be in fact any doubt as 
to the correctness of this yiéw, I should further hold that this Court 
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CIVIL has such power as part of its inherent jurisdiction, accepting ` the. - 
1926 proposition enunciated by Blackstone quoted in an earlier portion of - 


— this judgment, that such a power in a supreme. Court of Justice, ~“ 
Ses results from the first principles of judicial establishments and -+ k 
”, must be an inseparable attendant upon every superior tribunal. ~, 
NASIR Laws, without a competent authorityeto secure their administration: + e 
Huw. from disobedience and contempt, would be vain and nugatory”.. The 
passages Ijhave quoted are in direct relation not only to the. 
Boys, J. Superior Court’s power to deal with contempt against itself but in 
relation to the Superior Court’s control of the administration of Justice 


by the courts subordinate to it. 





This would have been siifficient to dispose by itself of the ques- 
tion of our" powers in the particular case, but there is also raised the. ~ 
question of the Statutory powers of this Court and in that aspect the 
power in this particular case is only a part of the much larger ques- _ 
tion of the Court’s general jurisdiction. 


I agree to the order proposed. £ 


BY THE COURT.—The order of the Court is that Abdul Hasan , 
be kept in simple imprisonment fora term of six months and that 
he pay the sum of Rs. 150 towards the costs of the appearance of 
the Local Government or servea further six weeks’ imprisonment 
in default of payment, and that Mohammad Ismail be kept in simple 
imprisonment for aterm of one week and that he do pay a sum 
of Rs. 50 towards the costs of the Local Government with a further 
term of one month’s imprisonment in default of payment. 


Rule absolute. 


“ 
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7 \ 
MOTI SHAIL (Defendant) E 
i TOKS USA 
E GANDHARP SINGH (Plaintiff ).*- 


Hindu Law—Reversioner—Rival claims—Registered agreements 
dividing the estate—LEstoppee, 

There is nothing io prevent a reversioner from so acting as to 
estop himself by his own conduct from subsequently claiming a 
property to which he may succeed. 

Where certain property of a Hindu widow was given away 
under a settlement of rival claims to which the reversioner was 
a party, Aedd, that the reversioner was estopped from claiming 
that properly even though it had not vested in him originally but 
had vested in him subsequently. Annada Mohan Roy v. Gour 
Mohan Mallik, J. L. R., 48 Cal, 536, distinguished. Kanhai Lal 
v. Brij Lal, i. L. R., 40 All., 487, Mahadeo Prasad Singh v, Afata 
Prasad, 19 A. L. J. R., 799 and fateh Singh v. Rukmini Rawanji 
Mahara}, 21 Å., L. J. Ra, 235, followed. | 

Property sold in execution of decree against indu widow—Rights 
of next reversioner. 

‘Where, in execulion of a decree against the Hindu widow, a 
part of the property recorded in her name was sold and purchased 
by the decree-holder, Aefd, thai all that could be sold was the 
tights and interests of the widow and, therefore, after ihe death 
of the said widow, the plaintiff as he: next revetsioner was 
entitled to that part of the property. Kollu v. faiyas Ali Khan, 
I. L. R., 30 All, 394, followed. 

FIRST APPEAL from a decree of MAULVI MUHAMMAD ZIAUI. 
HASAN, Subordinate Judge of Mainpuri. 


‘Peary Lal Banerji, for the appellant. 
Nehal Chand, for the respondent 
_ The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendants appeal arising out of a 
suit for recovery of possession of 3 biswas 15 biswansis share in 
village Pitipur and 2 biswas 8 kachwansi share in village Malupura, 
which. had been recorded in the name of Musammat Durga Kunwar, 
and for possession of 10 kachwansis share in village Pitipur which 
haci been purchased at auction by the defendant against Musammat 
Tikam Kunwar deceased. The allegations in the ‘plaint were that 
the property belonged to Suraj Narain, the last male owner, and on 
his death his widow Musammat Tikam Kunwar inherited it, but 
that Musammat Durga Kunwar’s "name was recorded over a half 
share for mairitenance and consolation. On the death of Musammat 
Durga Kunwar, Musammat Tikam Kunwar as well as the plaintiff 

* F. A. No. 95 of 1923 
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Gandharp Singh and the defendant Moli Shah put forward a claim 
to her share in the revenue court, and filed separate applications for 
mutation of names; that during the pendency of the mutation case, 
Musammat Tikam Kunwar executed a registered agreement, dated 
the 21st of June, 1918, and the plaintiff and the defendant, out of 
some policy or expediency, executed a contemporaneous agreement, 
according to which the property was divided in equal shares be- 
tween the parties. , The plamtiff alleged that Musammat Tikam 
Kunwar was the limited owner entitled to the estate, and that these 
proceedings and the agreements are in no way binding on the plaint- 
iff: He sought possession by avoidance of this agreement. As 
regards the 10 kachwansi share sold at auction, his case was that 
only limited interest of Musammat Tikam Kunwar had been sold and 
he is entitled to this portion on the death of Musammat Tikam 
Kunwar as the next reversioner 


Moti Shah contested the claim mainly on the ground that the 
plaintiff was estopped from challenging the agreements executed 
in June, 1918. He also put forward the plea that Musammat Durga 
Kunwar had been in adverse and proprietary possession of the pro- 
perty standing in her name, which had become her “ stridhan ”, and 
that under a will she had made a bequest of that property in favour 
of the defendant. 


-The learned Subordinate Judge has decreed the claim holding 
that the agreements in question did not create an estoppel against 
the plaintiff. He has held that there ıs nothing to show that the 
arrangement made by these agreements was to hold good for ever 
and was not intended to operate till the life-time of Musammat Tikam 
Kunwar only He has also thought that the transaction did not 
amount to an estoppel within the meaning of section 115 of the 
Evidence Act as it embodied a mere proposition of law, and lastly 
that the agreement was not a family arrangement at all and did not 
constitute the recognition of any pre-existing title. 


The plaintiff is the first cousin of Suraj Narain whose mother 
was Durga Kunwar and whose widow was Musammat Tikam 
Kunwar. 


That there were three claimants to the estate of Musammat 
Durga Kunwar soon after her death is an undoubted fact. We have 
the application of Musammat Tikam Kunwar, dated the 5th of March, 
1918, under which she applied for mutation of names in her fayour 
on the allegation that she was the person entitled to the property, 
and that the name of Musammat Durga Kunwar had been entered 
merely for her -satisfaction and consolation. We have also the 
application of Moti Shah, dated the 12th of April, 1918, in which he 
claimed that the proprietary possession of the property in dispute 
had devolved upon him from Musammat Durga Kunwar. We have 
not got the grounds on which this devalution was put forward, but in 
the present case Moti Shah has tried to show that the prbperty was 
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the “stridhan”’-property of Musammat Durga Kunwar, which she 
‘had bequeathed to the defendant. Unfortunately the application 
filed by Gandharp Singh has neither been filed by the plaintiff nor 
by the defendant. It is, therefore, impossible to know exactly in 
what form he put forward his claim. It-is conceivable that he might 
-have put forward a claim that his father and Suraj Narain’s father 
were members of a joint family, and that not only Musammat Durga 
Kunwar’s name was recorded for consolation, but that Musammat 
Tikam Kunwar’s name was also so recorded. This, however, is a 
mere speculation. All that we know is that he put forward a claim 
to the property, and we know further that in the agreement executed 
by Musammat Tikam Kunwar she conceded that it was Gandharp 
Singh who was entitled to the estate of the deceased. Thus there 
_ were three claimants who were independently of each putting for- 
ward rival claims to the estate. It is now wholly immaterial to 
consider whether the claim of any one of them, or which of them, 
was as a matter of fact unfounded and would not have been success- 
ful ina court of law. So long as there was a dispute and a claim 
of a doubtful nature which was capable of being settled, a compro- 
mise in settlement of such dispute would be binding on the parties. 
That a compromise was arrived at cannot be disputed. There is no 
suggestion in the plaint that any fraud or misrepresentation was 
practised on the plaintiff at the time when he entered into this 
agreement. Under the agreement Musammat Tikam Kunwar agreed 
to give up all her claim to this estate and surrender it in favour of 
Gandharp Singh and Moti Shah who were to divide the property in 
equal shares, There wasa reservation that after her death Moti 
Shah would have no concern whatsoever with the other half of the 
property which had remained in the possession of Musammat Tikam 
Kunwar. In the agreement entered into between Gandharp Singh 
and Moti Shah it was clearly provided that in order to avoid being 
saddled with the expenses of the litigation consequent on the two 
objections filed by them separately, they had at the instance of some 
respectable persons who were members of their brotherhood, mutu- 
ally entered intoa compromise in this way that the property left 
by the deceased Musammat should belong to them half and half and 
that all the debts due against the said property should be paid by 
them in equal shares. Moti Shah further agreed to surrender at the 
time of the mutation of names a lease which he held for 25 years 
from Musammat Tikam Kunwar. By a further agreement executed 
on the 27th of June, 1918, certain further conditions were put down 
which were stated to have been omitted by mistake from the pre 
vious agreements. The stamps for the two agreements were pur- 
chased on the same day and at the same time and both. the documents 


CIVIL 





1926 





MOTI SHAH 
v. 
GANDHARP 
SINGH 





Sulaiman, f. 


were executed and presented -for registration on the same date and 5 


successively. There can therefore be no doubt that the two formed 
one transaction. The question before us is whether this agreement 
is binding on the plaintiff or not. 





MOTI SHAH 
v. 
GANDHARP 
SINGH 





Sulatman, J. 


876 HIGH COURY [A. L.J R. 


It would be convenient to dispose of first the preliminary ques- 
tion whether these agreements were intended to be confined in their 
effect to the lifetime of Musammat Tikam Kunwar only. The 
language of the document militates against this yiew :—“ The pro- 
perty is to delong to Gandharp Singh and Moti Shah in equal 
shares”. It is not said that it shall rergain in their possession during 
the lifetime of Musammat Tikam Kunwar only. Furthermore if the 
idea was that the property shall be divided during the life-time of 
Musammat Tikam Kunwar only, then there was not so much need 
for providiny that after her death Moti Shah should have no concern 
whatsoever with her property. Again, as the plaintiff’s case now is, 
he was a mere reversioner and had no vested interest at that time. 
There was therefore no absolute necessity for Musammat Tikam 
Kunwar to obtain his consent if she merely wanted to give a portion 
of the property to Moti Shah. The word used in the original 
is “ malik”, which means “absolute proprietor”, and in no way 
suggests that the interest that was to go to these persons was a 
limited one. We are, therefore, of opinion that the learned Judge 
erred in thinking that the arrangement made by the agreement was 
to hold good during the life-time of Musammat Tikam Kunwar only. 

As to the guestion of estoppel, we have already seen that the 
plaintiff, apart from saying that the agreement is not binding on 
him, has not explained under what circumstances this agreement was 
executed. He has not chosen to go into the witness-box to explain 
away his own agreement. If this agreement embodied a compro- 
mise which amounted to a settlement of a doubtful claim, it must be 
held binding on the plaintiff, even though at the time when he 
entered into it he was a mere reversioner. It is he who has 
succeeded to the estate and is now claiming the property. He must 
therefore be personally estopped from claiming it if he has previously 
entered into a binding contract. 


The point urged is that this agreement was without consideration 
Inasmuch as Gandharp Singh was at that time a mere contingent 
reversioner. On the plaintiff's own case he got possession of a half 
share in Musammat Durga Kunwar’s property during the lifetime 
of Musammat Tikam Kunwar, to which he was not then entitled. 
That is the first consideration. Next, Moti Shah gave up all claim ` 
to the estate in the possession of Musammat Tikam Kunwar, whether 
that claim would have been good, bad or indifferent. In the third 
place Moti Shah agreed to surrender the lease which he held for 
25 years. Ina case of mutual compromise consideration passed 
from either side, and it is impossible to hold that a compromise of 
this kind is without consideration. 


It is next contended that inasmuch as the interest of areversioner 
ig a mere contingent right, ¢. e., spes successionis, he cannot transfer 
it, relinquish it or surrender it. If this argument merely means 
that a reversionary right cannot be the subject of a transfer, it is 
quite sound,,for such a transfer is prohibited by section 6 of the 
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Transfer of Property Act. But there 1s nothing to prevent a CIVIL 
reversioner from so acting as to estop himself by his own conduct aes 
from subsequently claiming a property to which he may succeed. — 
The learned Advocate for the respondent has relied strongly on the MOTISHaH 
case of Annada Mohan Roy v. Gour Mohan Mallik (*). On the Sake a 
facts that case is quite distinguishable, because there the suit was SINGH 
for the specific performance of a contract of sale entered into by a 
reversioner during the lifetime of a Hindu widow. The court | 
declined to enforce such a contract. But after stating that a Hindu =» 
reversioner has nothing to assign or relinquish or transmit to his 
heirs, the learned Acting Chief Justice, at page 542, remarked :— 





Sulaiman, J. 


“But though a transfer ot his interest by a reversioner is void, 
he may, by becoming a party to a compromise and by taking the 
benefit of the compromise, be estopped from claiming as a 
1eversioner’”’, ` 
We say no more than that. That a reversioner can be bound by a 
compromise to which he is a party, is well settled by the decision 
of their Lordships in the Privy Council in the case of Kanhat Lal 
v. Drif Lal (*).ġ Ina division bench case of this Court, namely, 
Mahadco Prasad Singh v. Mata Prasad (°), it was remarked 


“that the doctrine of estoppel as laid down in the Evidence Act 

was-a rule of pleading based upon a man’s conduct who by his 
representation made to a third party has induced the latter to 

alter his position, and that therefore the mere fact that the 

presumptive reversioner had no vested interest in the estate which 3 
he could effectively deal with, did not prevent the application of 

the rule of estoppel if he had by his conduct induced another 

person to alter his position.” 


and further 


‘that jt was incorrect to say that in no case a 1eversioner can by 
his act or conduct estop himself from challenging a transfer after 
he has succeeded to the estate.” 
This case was referred to in the Full Bench case of Fateh Singh v. 
Rukmini Rawanst Maharaj (*), where it was held thata reversioner 
who actually succeeds to the immovable property can be estopped 
from challenging an alienation by a Hindu widow to which in her 
life-time he had himself agreed. The Full Bench case does proceed 
on the principle of estoppel. There seems therefore no good ground 
for releasing the plaintiff from the effect of the estoppel merely 
because atthe time when he entered into it he was a mere re- 
versioner. It has already been stated that we do not in fact know 
whether he at that time had conceded that he was a mere reversioner é 
or: was Claiming any higher right on the ground of jointness or on 
some other ground. Having given away the property under a 
g (1) L L. R., 48 Cal, 536. - - 
° ` (2) TL L. R., 40 All, 487. 


. (3) 19 å. L. J. R., 799 at S05 and 806. 
o (4) 21 A. L.J. R, 235. 


878 HIGH COURT [A. L. J. R. 


CIVIL settlement of rival claims, he canhot now get it back, even though 
eit it did not vest in him originally but has vested in him now. 
eat As regards. the 10 kachwansi share which had been sold at 
MOTI SHAH 


a auction and purchased by the defendants, the matter is different. 
GANDHAkP That share was a part of the property. which had stood recorded in 
SINGH the name of Musammat Tikam Kunwar herself, and the share was 
Sulaiman, J. SOld in execution of a simple money decree against the lady. All 
e that could be sold was the rights and interests of the Hindu widow, 
and the defendant did not purchase anything more than that, vide 
the case of Kallu v. Fatyas Ali Khan (‘). It is, therefore, clear 
that on the death of Musammat Tikam Kunwar, the plaintiff as the 
next reversioner is entitled to that part of the property. 


The appeal is accordingly allowed and the decree of the lower 
appellate court is modified and the plaintiff's suit with regard to the 
three biswas and 15 biswansi share in Pitipur, and 2 biswas and 8 
kachwansi in Muluptra is dismissed. The claim as regards 10 
kachwansi in Pitipur stands decreed. We direct that the parties 
should pay and receive costs in proportion to their success and 








failure, 
Appeal atlowed. 
(x) 1. L. R., 30 All, 394. 
n kaa 
CIVIL DEO RAJ AND ANOTHER (Defendants) 
1916 , VETV'SUS 
May, 1a MUNSHI RAM AND ANOTHER (Plaintiffs) .* 


Danigts, J. Orac Act, section 83—Goods purchased and delivered to railway conr 
KING, J. pany for despatch lo plaintiff—Compliance with plaintifs instructions 
— When sale complete—Loss in transit—Liabslity, question of, 


Where the defendants, acting in accordance with the plainttfl’s 
instructions, purchased some sugar and delivered the same to the 
/\.Tailway company for despatch to the plaintiff and there was no 
proof that the plaintiff instructed the defendants to send the 
á goods at “railway <risk’’ or that they were negligent in the 
manner of sending the consignment, Ae/d, that the defendants 
could not be held liable for any loss during transit because the 
sugar did not belong to the defendants. “Even if the defendants 
were not acting as agents but were regarded as sellers, the pro- 
perty in the consignment passed to the plaintiffs, under séction 
83 of the Contract Act, as soon as the sugar was delivered to the 

railway company. 
SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
~ ESQ., District Judge of Saharanpur,-modifying a decrees of PANDIT 

SHAMBHU NATH DUBE, Subordinate Judge of Dehra Dun. 


* 5, A No. 1395 of 1923 Se 
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M. L. Agarwala,.for the appellants, 
Durga Charan Banerji, for the respondents. 
The judgment of the Court was delivered by 


KING, J.—The facts of the case are that the defendants who are 
‘commission agents purchased for the plaintiffs 25 tons of Java sugar 
in Calcutta. The defendants’ despatched 124 tons ‘of sugar to the 
plaintiffs, according to their subsequent instructions, to Dehra Dun. 
The defendants had not been paid the full price of the sugar, there- 
fore they sent the railway receipt to their own agents in Dehra Dun 
with instructions to make it over to the plaintiffs on payment of 
Rs. 5,000 which was the balance of the price due. The plaintiffs 
obtained the railway receipt from the defendants’ agent on payment 
of Rs. 5,coo and took delivery of the consignment. It was found 
that there was a shortage of 55 maunds and 33 seers in this consign- 
ment. The whole question which we have to consider in second 
appeal is whether the plaintiffs, or the defendants, are*to be held 
responsible for this loss of 55 maunds and 33 seers which occurred 
during transit. ` 

The first court found that the defendants were not liable for the 
shortage. ` 

The lower appellate court took the contrary view, finding that 
the defendants remåined the owners of the sugar during its despatch 
by rail to Dehra Dun, and so they were liable for the loss in transit. 
The court held that they acted as principals in selling the sugar to 
the plaintiffs and they reserved the right of disposal of the consign- 
ment during the transit, since 11 was consigned to their own agents 
and not to the plaintiffs at Dehra Dun. The first question to be 
considered is whether the defendants were acting merely as the 
plaintiffs’ agents in despatching the sugar, or whether they should 
be regarded as sellers of the sugar to the plaintiffs. 


The plaintiffs’ ovn case as shown in the plaint was that the 
defendants purchased the sugar for the plaintifs and they held the 
defendants liable for the loss because they had not sent the goods at 
“railway risk” in spite of instructions’ The plaintiffs did. not set 
up the case that the defendants were acting as principals who sold 
the sugar to them. On the contrary, it is clearly stated that the 
defendants purchased the sugar for them. It has been found by 
both the courts below that it has not been proved that the plaintiffs 


instructed the defendants to send the goods at “ railway risk” or. 


that they were negligent in the manner of sending the consignment 
It appears to us, therefore, that as soon as the defendants delivered 
the sugar to the railway company for despatch to the plaintiffs, the 
defendants could not be held liable for any loss during transit, be 
cause the sugar did not belong to the defendants and had only been 
purchasedl by them for the plaintiffs = 


Ewen if it be held that the defendants were not acting merely as 
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agents for the purpose of buying and despatching the sugar, but 
were in the position of sellers, we think they were still not liable 


for the shortage. 7 


It has been argued for the respondents that the lower appellate 
court has found as a fact that the defendants were not acting as. 
mere commission agents, but were acting as principals. It is true 
that the lower appellate court stated in the judgment that it appeared 
from acertain fact that the defendants were acting as principals as 
far as the plaintiffs were concerned, but this is a legal inference and | 
it cannot be taken as a clear finding that the defendants stood in re- 
lation to the plaintiffs as sellers to buyers, and not as agents to 
their principals. l 

Regarding the defendants, for the sake of argument, as principals, 
f. ¢., a8 sellers, we think that the property in the consignment 
passed to the plaintiffs as soon as the sugar was delivered to the. 
railway company for despatch to the plaintiffs. Under section 83 
of the Contract Act, when the goods were appropriated by the 
defendants for the purpose of the agreement and the appropriation 
was assented to by the plaintiffs, then the goods had been ascertained 
and the sale was complete. The delivery of the goods for despatch 

_was appropriation for the purpose of the agreement and as the 

goods were delivered for despatch in accordance with tlie plaintiffs’ 

. instructions, it must be held that the appropriation was assented to 

by the plaintiffs The sale was complete, therefore, before the 
plaintiffs actually took delivery. ite 

The respondents rely on section 91 as showing that delivery to 
the railway company does not render the plaintiffs liable for the 
price of goods which did not reach them, since the delivery to the 
railway company was not so made as to enable the plaintiffs to hold 
the railway company responsible for the safe custody or delivery of 
the goods. The goods were not despatched at “ railway risk”, but 
at “owner’s risk”. In the present case, however, it appears that 
delivery was not necessary to the completion of the sale, and we 
consider that the sale was compleie,in accordance with the pro- 
visions ‘of section 83, as soon as the goods had been delivered to the 
railway company for despatch. The lower appellate court considers 
that the goods were not appropriated for ‘the purpose of the agree- 
ment so long as the defendants retained a right of disposal which 
they did in the present case. The learned District Judge has 
applied rules of English law regarding the right of disposal which 
haye no application in India where the case has to be decided in 
accordance with the provisions of the Indian Contract Act. 


On these findings, we accept the appeal and restore the decree 
of the-court of first instance. The appeal is allowed with costs 


5 Appeal allowed. 
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RAHIMA BIBI (P/atut:f) CIVIL 
i VETSUS 1026 
FAZIL, (Defendant) * Juñe, 28 


Mohammadan Law—Divorce—La’an— Retraction, essential requasites of. MEARS, C. J. 
A Mohammadan wife can apply to the Court ot British India SULAIMAN, J. 
for a divorce against her husband, and can obtain a decree for 
dissolution of marriage against him if she proves that he has falsely 
charged her with adultery. í 
For a proper retraction the husband must acknowledge that he Š 
had falsely accused his wile. - 
Jafar Husain v. Ummatur-Rahman, 17 A. L. J. R. ,78, followed. 
On a suit by the wife for dissolution of marriage on the giound 
that her husband had falscly accused her of adultery, the husband 
denied the making of such accusation and asserted that the wife 
bore a good character, but subsequently after the evidence had 
closed, the husband putin a petition purporting to retract ihe 
accusation if the Court found that he had made any, želd, that 
the so-cailed retraction was invalid and ineffective. 
SECOND APPEAL from a decree of K. G. Harper ESQ., District 
Judge of Benares, reversing a decree of BABU MAN MOHAN SANYAL, 
subordinate Judge. ‘ 


Iqbal Ahmad for the appellant 
B. Malik (with him-Surendso Nath Sen), for the respondent. 
The following judgments were delivered :— 


MEARS, C.J.—This is a perfectly simple and straightforward Mears, C. J. 
case. We are going to allow the appeal because we are of opinion 
that the Judge in the lower appellate court, in considering what were 
the principles laid down in the case of Jafar Husain y. Ummat-ur- 
Kakman(*), included in ita principle which the case does not 
warrant. i 

The suit was commencèd by Musammat Rahiman Bibi. She was 
a young woman, who is said to have been a minor but may have 
been on the eve of her majority, or may in fact have been major at 
the time.of the happening of the event complained of. She sued - 
her husband for a dissolution of marriage, and her case was that 
having been married on the 21st of June, 1922, her husband in Sep- 
tember, 1922 made an accusation against her that she had committed 
adultery, at first with a man whom he did not name but ultimately 
with a named relative, and as a result of that adultery she had 
become pregnant. He made.that accusation at a moment when she 
had returned to his house, and demanded and received from her the 
jewels which, he had given her on her marriage and turned her out 
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of the house. That is to say, she remained during the rest of the 
night under her husband’s roof. In the morning he sent for her 
relatives, charged her in their presence with adultery and said he 
wished to have no more to do with her. Thereupon they took her 
away. She has never since resided with her husband. The husband 
on other occasions made repeated charges to various people of the 
misconduct of his wife. The father of the lady apparently went 
to the people of the brotherhood and a great dealoftime was occupied 
in trying to make arrangements either to settle the matter amicably 
or to bring about some form of matrimonial separation, and it 
tame to me as a considerable astonishment, that this suit, commenced 
as it was on the 2nd of January, 1924, was. brought 15 months after 
the accusation had been made. In ordinary circumstances I should 


-have said that a delay for that length showed that the lady really did 


not feel so outraged by the accusation as to entitle her to relief. The 
gap has to some extent been satisfactorily filled up by the interviews 
and negotiations which the father had with members of the brother- 
hood.and Iam satisfied that the charge shocked and outraged the 
feelings of the lady. 


The plaint sets out the facts I have narrated and adds “the 
plaintiff was put to great disgrace on account of the false accusations 
and suffered a mental pain”. She asked that she might be given a 
dissolution of her marriage. The defendant who throughout the 
whole proceedings has behaved badly chose to adopt a line which he 
knew to be false. He asserted that he had never made any 
defamatory statement with regard to his wife. He added (quite 
truly) that she was a woman of good character and chaste. When 
the matter came up before Mr. Man Mohan Sanyal, he tried it with 
great care and he came toa conclusion of fact with regard to the 
charge, which was undoubtedly right. He believed that notwith- 
standing the denial of the husband in his written statement, and his 
denial on-oath in’ the box that he was telling falsehoods, and the 
learned Subordinate Judge gave a decision in favour of the lady. 


Before however that happened a very curious incident took 
place. The evidence on both sides had been recorded and the 
defendant was advised to make a retraction. He was in a position 
of very great difficulty, because he had already sworn on oath that he 
had never accused this‘lady of adultery, and he had the hardihood to do 
this notwithstanding that he had.been. opposed in the witness-box by 
witness after ‘witness of undoubted probity, who swore to: his haying 
made this accusation when he was face to face with. them.. Thetefore 
when ‘he wished td make a retraction, he could not. do so because 
the éssential element of, a retraction is , the withdrawal .of .a. state- 
nient previously made. - An admission might haye.and ‘indeed should 
have’ involved himi ‘in “proceedings for, perjury. There is. therefore: in 
the’ document, dated the and of September, 1924, nothing i in the 
nature of a withdrawal of what had origihally been said, and eae 


TEN 
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the defendant in this very document denies in terms that he ever 
had accused his wife of misconduct. He is good enough in the 
document to proclaim to the world her innocence and he prayed 
to the court that it might be treated asa retraction of the alleged 
accusation which he denied ever having made. The document 
is not worth the paper it is written on from any point of view what- 
ever, and is as dishonest as his written statement and evidence. 
The Learned Subordinate Judge was perfectly right in disregard- 
ing it. | 

However when the matter got up before the District Judge, he 
took a different view, and a view, which I am of opinion was the 
wrong one. He dealt with the document as if it is-a document of 
retraction, overlooking the meaning of the word. There can be 
no doubt that if he had come to the opposite opinion, that it was 
not in fact a retraction because it lacked the necessary element. set 
out in the definition i in Webster’s Dictionary, namely, the withdrawal 
of a statement previously made, his decision I believe would, have 
been entirely different. 


The authority of Jafar Husain v. Umnat-ur-Rahman E) to 
which we have been referred, is a decision which in my opinion ‘com: 
pletely covers this case. I believe it to be in accordance not onlywith 
the law but certainly in' accordance with the times in which:!.we 
live. We have been treated at very great length to extracts - ‘from 
law of a very remote period, which in my opinion have very’ little 
to do with the matter and therefore I do not discuss them. . The 
law on the subject of la’an and of the authority of the court ‘to 
grant dissolution of marriage in cases of this character is clearly and 
satisfactorily set forth in the Jafar Husain case. That’ case-is 
an unchallengeable authority for the proposition that a Mohanimdan 
wife can apply to the courts of British India for a divorce against 
her husband, and can obtain a decree for dissolution of marriage 
against him if she proves that he has falsely charged her with 
adultery. All the elements of the present case fit in, with all the 
material allegations in the case of Jafar Husain. We have.in. the 
case under consideration a Mohammadan lady untruly ,charged 
with misconduct by her husband, who has made an application, to 
the court in British India, and has asked for a decree of, dissolution 
of marriage. The only answer the husband puts in is.a denial. 
The finding of the court is that the charge was made. , What , must 
be the decision in a case‘of that kind? The decision is that the 
lady is entitled to a decree for dissolution. 


The learned District Judge in dealing with this very case of 
Jafar Husain v. Ummat-us-Rahman (°) quotes the: most important 
paS eE from Mr. Justice Banerji’ s judgment on which, I, rely’ 


RAHIMA 
BIBI, 
eo 


FAZIL, 





Mears, C. J \ 


- 


“The Mohammadan law of evidence being no longer:in:force® 


and the ordinary courts having taken the place .of::Kazis, these 
o k FA bh Ry 78. on ag E Feed 
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CIVIL courts are the authorities which should make a decree for divorce 
on being satistied according to the ordinary rules of evidence 

ss that a faise imputation was made by the husband, and it is 
RAHIMA unnecessary to comply with the formalities of la’an’’. 


ae The learned=District Judge having cited that passage says : 
FAZIL “At the same time the couteseems to have been of opinion 


l that if there had been retraction, the result might have been 
Mears, C. J. diferen : 


Later on the learned District Judge says : 


~ 





+ 


« . I think that the judgment must be interpreted as authority 
_ for the proposition that on a false imputation being made the 
wife is entitled to divorce unless the-husband retracts the 
imputation”. ` 
I have studied the case line by line to find where it Can be 
suggested that either of the Judges committed themselves to that 
proposition. I have been unable to find any such principle laid dowit” 
and counsel for the respondent is unable to suggest any passdgéy'r 
from which such an inference can be diawn. But it is unnecessary 
to consider a position which does not arise because I am of opinion 
that there was no retraction here from first to last and that the 
husband has always proceeded on the basis of a denial of his ever 
having made the assertion. That in my view brings the case into corres- 
pondence with the case of Jafar Husain, and I am of opinion that 
the learned Subordinate Judge was in every way right in decreeing 
“ge the suit for dissolution of marriage. J am not prepared to express 
3° any opinion as to what the position would have been if the husband 
in the written statement had behaved liked an honest man and told 
the truth and made a full uneqivocal retraction. I propose to 
express no opinion on that matter believing as I do there never 
was in this case any retractation and the lady very satisfactorily 
proved her case. 


Sulaiman, J. SULAIMAN, J.—I concur in the conclusion arrived at by the 
learned Chief Justice. The plaintiff claimed dissolution of her 
marriage on the ground that her husband had accused her of 
having committed adultery. The defendant denied that he ever 
made any such accusation, and he did not offer to substantiate any 
such charge. He did not ask the court to decide the plaintiff's 

_ ‘allegation of the accusation as a preliminary issue. After both the 

_ ~ parties had closed their evidence, an application, dated the 2nd of 

a September, 1924 was filed on behalf of the husband in which he 
- _ adhered to his denial of ever having accused his' wife of adultery, 
but prayed that if the court were to find that allegation proved, 

he would retract the alleged accusation. 


The court of first instance came to the conclusion that the 
~ husband had in fact accused his wife of adultery, and, that there 
was no proper retraction, “and in any case it came too late. 


The suit was accordingly decreed > 


+ 
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On appeal the learned District Judge has come to a contrary CIVIL 
“conclusion being of opinion that it was open to the defendant even at 1036 
the last moment to retract, and that his application amounted to such — 
retraction. In support of his view he has relied on the ruling in eae 
Jafar Husain yv Uimmat+i-Rahman (€). As pointed out by the ay 


learned Chief Justice, that ruling in no way supports the proposition FAZIL 
of law stated by him. : 


The learned counsel for the respondent in supporting the decree 
has however argued that under the Mohammadan Law the jurisdic- 
tion of the Kazi to effect a divorce arose out of the oath taken by 
the husband and not out of the accusation’ made by him. «It is 
impossible to accept this contention, because the cause of action 
for the wife to appeal to the Kazi and seek relief for divorce arose 
out of the dccusation by the husband. The procedure zas to the 
taking of the oaths in the course of the trial was a method of proof 
only and could not confer on the Kazi jurisdiction which existed 
glore 1 the trial began. 

It is further “contended on his behalf that after it was proved 
that he had made the accusation an opportunity should have been 
given to him either to retract his accusation or to substantiate it. 
As stated above, the defendant from the very outset admitted that 
he did not undertake to prove her adultery. He could not therefore 
expect that another option would be given to prove such a charge. 
The so-called retraction came after the evidence was closed. Even 
assuming that under the old procedure of the Mohammadan law, : 
the Kazi had to give the husband a fresh option to retract, after Cang 
it had been established by evidence that his denial of it was false, 
it may be doubtful how far that rule of procedure can now be 
applicable to a case where both parties have gone to trial only on 
the question whether an accusation was or was not made, and the 
retraction did not come till after the close of the evidence. 


In the present case, however, there was no proper recraction at 
all. The defendant never admitted that he had»made the accusation 
and that it was false. The real basis -of the procedure of the 
Mohammadan Law seems to be that when the wife appeals to the 
Kazi and asks for the dissolution of the marriage on the ground 
that she has been falsely accused by her husband of adultery, it is 
open to the husband to admit that he made a false accusation and 
thereby render himself criminally liable, or to substantiate the - 
accusation. In the present case the defendant did not offer to =. 
substantiate the accusation, and at the same time took good care to . 
save himself frof all criminal liability. The whole object of the 
retracticn was to obtain an admission by the husband of his having 
wrongly slandered his wife, on the basis of which he could be 
punished forthwith. In the Hedaya, book 4, chapter 10 the form of 
retraction is stated to be as follows :— 

° (1) rm AL. J.R,78 
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‘Tt is also- a condition of imprecation that the wife require 
her husband to produce the ground of his accusation ...... and 
if he decline it, the magistrate must imprison him until he either 
make an imprecation, or acknowledge the falsity of his charge 
by saying JI falsely attributed. adultery to her’ as this is a right 
due from him to his wife ........ 


Pur on in the same Chapter it is stated : 


“If a husband, after imprecation, contradict himself dy acknour - 
ledging that he had accused his wife falsely, let the magistrate 


m punish him, because he then acknowledges himself liable to 


punishment n, 

These passages show conclusively that for a proper retraction 
the husband must acknowledge that he had falsely accused his wife 
and that he must be punished on his own acknowledgment. . In the 
present case the husband has not contradicted himself by admitting 


` that he falsely slandered his wife, and has therefore not retracted 


his accusation. The plaintiff is accordingly entitled to a decree’. 
for divorce on the ground that she has been falsely accused by the 
husband of adultery, which accusation remains unretracted. There 
is no question of taking any further oaths as the defendant is not 
prepared to substantiate the accusation. The decree of the first 
court must therefore be restored. i 

BY THE CouURT.—We therefore allow the appeal, set aside 
the decree of the learned District Judge and restore the judgment 
and decree of the learned Subordinate Judge and order the defendant 
to pay all the costs in all Courts. 


Appeal allowed. 


BALWANT SINGH (Defendant) 
Ver SUS 
HAR JAS (Plaintiff) * 


Provincial Small Cause Courts Act, 2nd Schedule, clause 2—Sutt concerning 
act done in pursuance of order of court—Not cognisable by Court of 
, Small Causes. 


A suit brought by a Supurdar for the tecovery of the amount 
which he had been asked to deposit under order of the court 
for his misconduct in permitting the attached property to be 
made over to the judgment-debtors is excepted from the cogni- 
sance of the Court of Small Causes under clause 2 of the second 
schedule of the Provincial Small Cause Courts Act. 

CIVIL REVISION from an order of C. I. DAVID ESQ., Judge 
of the Court of Small Causes at Bularfdshahr. 


Benoy Kumar Mukerji, for theapplicant. 


N. C. atsk, for the opposite party. 
* Civ. Rev. No. 54 of*1926 n 
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The folowing judgment was delivered by 


KING, J.—One Balwant Singh decree-holder in execution of 
his decree against Nawal Singh and others attached the crops of 
the judgment-debtors and the crops were made over to Har Jas the 
plaintiff-respondent as sipurddar. When the amin went to sell the 
crops it was found that they had been made over to the judgment- 
debtors. The execution court then took proceedings against Har Jas 
as sipurddar for misconduct in permitting the attached property 
to be made over to the judgment-debtors without the order of the 
court. The execution court finding that Har Jas had acted improperly 
in allowing the attached property to be made over to the judgment- 
debtors ordered him to deposit Rs. 75 ın court. Har Jas then filed 
a suit to recover Rs. 75 which he had been made to deposit under 
‘the, orders of the court against the judgment-debtors primarily, 
bût he also impleaded the decree-holder and asked that the relief 
should be given against whichever defendant the court thought fit. 
The court found that a compromise had been entered into between 
the decree-holder and two of the judgmentdebtors. The terms 
of the compromise as found by the court were that these judgment- 
debtors paid Rs. 75 to the decree-holder for their share of the 
decretal money and that the crops attached were released to the 
extent of that share. The court found that the sipurddar, vzg., the 
plaintiff in the present suit, was informed that this compromise 
had been entered into between the decree-holder and the judgment- 
debtors and therefore he made over the property to the judgment- 
debtors in good faith. Subsequently the decree-holder played false 
and realised Rs. 75 firstly from defendants Nos. r and -2 and 
secondly from the sipurddar through the order, of the court 


The court finding that the defendants Nos. 1 and 2 had already 
paid up their amount of the decree, passed a decree for Rs. 75 
against the decree-holder only. i 


The chief ground argued before me in revision is that this 
suit was not cognisable by the Small Cause Court. Under clause 2 
of the second schedule of the Provincial Small Cause Courts Act, 
a suit concerning an act purporting to be done by any person in 
pursuance of a judgment or order of a court or of a judicial officer 
acting in the execution of his office is excepted from the cognisance 
of a court of small causes. This suit undoubtedly does concern an 
act done by the plaintiff in pursuance of an order of a court. The 
plaintiff deposited Rs. 75 in court by order of that court and this 
suit is to recover Rs. 75 from the judgment-debtors, or from the 
decree-holder, owing to whose conduct the plaintiff was compelled 
to’ deposit that sum. I think it is impossible to deny that this suit 
is: excepted from the Cogitisance of the court of small causes under 
clduse >e ‘'8fthe second: ‘schédule.'* On this view it is unnecessary to 
cotisidèr “farthef" whéther the” cotirt Was right’dr' wront'in passing 
a decre@ against the decree“hdlder bnly or whether the decree was 
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in any way improper or unjust. : 
On the finding that the small cause court kad no jurisdiction to 

take cognisance of this suit, I allow the application and set aside 

the decree of the court below The application is allowed with costs 


` : Application allowed. 


KASUMARI DAS (Plaintif) 
VEY SUS l 
MAKKHU AND OTHERS (Defendants) * 


Succession Certificate Act, section 4, cl. (i) to (v)— Sut for redemption dy 
legal representative of deceased morigagor— Succession cerlificate produced 
afier passing of decree—WNo retrospective effect. 

A succession certificate is necessary in respect of a mortgage 
debt. 

Where, in a suit for redemption brought by the legal repre- 
sentative of a deceased mortgagor, the plaintiff failed to obtain 
a succession certificate up to the time when the decree was passed 
but produced a certificate subsequently, Ae/d, that this certificate 
could not have retrospective effect and, therefore, plaintiff’s suit 
must be dismissed. Farh Chand v. Muhammad Bakhsh, i. L. R., 
16 All., 259, followed. 

SECOND APPEAL from a decree of M. F. P. HERCHENRODER 

ESQ., District Judge of Saharanpur, confirming a decree of PANDIT 

SHAMBHU NATH DUBE, Subordinate Judge of Dehra Dun. 


Damodar Das, for the appellant. 
Katlas Chandra Mital, for the respondents. 


The judgment of the Court was delivered by 


DANIELS, J.—This is a second appeal in a suit for redemption 
brought by the legal representative of the deceased mortgagor, which” 
suit has been dismissed by both the courts below on the ground that 
up to the time when the decree was passed the plaintiff failed to 
obtain a succession certificate. The suit was brought without any 
succession certificate having been even applied for. Objection was 
taken and an issue framed whether the plaintiff could maintain the 
suit without obtaining the certificate. The trial court granted the 
plaintiff a fortnight within which to obtain the necessary certificate. 
He filed an application for a certificate in respect of half the debt, 
and this application was rejected. The trial court then dismissed 
the suit. The order rejecting the application for a certificate was 

« taken in appeal to this Court and’ was held to have been properly 
passed. The learned Judges who decided the appeal allowed the 
"S, A. No. 1558 af 1923 ` i 


~ 


VOL. XXIV] ~ HIGH COURT 889 
plaintiff to apply fora fresh certificate on a proper application in 
respect of the whole debt. He did so apply and obtained a certificate 
which he filed in the appellate court. The learned District Judge 
has held that this certificate could not have retrospective effect and 
has supported his view by observations to this effect in the judgment 
of the Full Bench in Fateh Chand v. Muhammad Bakhsh C). In 
that case also time was allowed to the party to obtain a certificate 
and he failed to obtain it within the time which was allowed. In the 
judgment of the Full Bench it is said that no subsequent production 
of the certificate could show that the decree of the Subordinate Judge 
was contrary to law. This observation applies exactly to the present 
case. It was held also in the Full Bench case that a succession 
certificate was necessary in respect of a mortgage debt, and this 
point is not contested before us. The Subordinate Judge was, 
therefore, prohibited by section 4 of the Succession Certificate Act 
from passing any decree in respect of the debt without the pro- 
duction of a succession certificate or one or other of the documents 
mentioned in clauses (#) to (v) of the section. 
Subordinate Judge was therefore perfectly correct and the appeal to 
the court below was rightly dismissed. We dismiss this appeal 
with costs. 

Appeal dismissed. 


fr) LT. R., 16 All, 259. 


AGHA HAIDAR AND oTHERS (Defendants) 
Versus 
THE CITY BOARD, MUSSOORIE (Plaintiff) .* 


U. P. Municipalities Act, section 149 (2)}—" Lessor”, interpretation and 
applicability of the term, 

When certain property has been let by one co-owner on 
behalf of the proprietary body and when the other co-owners 
are on their own showing in possession and actually realize their 
share of the rent from the co-owner who gives the lease, edd, 
that the othcr co-owners must be deemed to be “ Jessors’’ within 
the meaning of section 149 (2) of the U. P. Municipalities Act. 

SECOND APPEAL’ from a decree of M. F. P. HERCHENRODER 
ESQ., District Judge of Saharanpur, confirming a decree of MAULVI 
MUHAMMAD SHAFI, Subordinate Judge of Dehradun. 


Katilas Nath Katju, for the appellants. 
G. W. Dillon, for the respondent. 
The judgment of the Court was delivered by 


KING, J.—Defendants Nos. 9-12, namely, Mohammad Ayub and 
others, were the owners of certain house property in Mussoorie. 
P © *S, A. No. 1463 of 1923 

112 e 
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Certain shares of that house property were put up for sale in 


execution of a decree and were purchased by defendants Nos. 1-8, 
namely, Saiyed Agha Haidar and others, on the 15th May, 1918. 
The City Board of Mussoorie brought a suit in 1922 claiming 
water tax and house tax from the atiction-purchasers (defendants 
1-8) in proportion to the shares which they had purchased, for the 


MUSSOORIE years 1918-19, 1919-20 and 1920-21. The tax was payable on the 


„aÁ 


King, J. 


15th September in each year. 


The auction-purchasers contested the claim on the ground 
(among others) that although they purchased the shares in the 
house property in May 1918, they did not get possession over the 
houses until the 16th December, 1920, nor did they realise any rent 
from the tenants - during the period in suit. Their contention was 
that the taxes for the period in suit were recoverable from defendants 
9-12, who had remained in possession of the houses until the 16th 
December, 1920, and had collected all the rent from the tenants. 


The court of first instance decreed the plaintiff's claim. 

In the lower appellate court the same plea was raised on behalf 
of the de’endants 1-8, and it was argued that they could not be 
regarded as the “lessors’” of the house property within the meaning 
of section 149 (2) of the U P Municipalities Act 1916, since they 
were not in possession of the property and did not realise any rent 
from the tenants. 


The court below found that there was no proof that the 
appellants realised rent themselves directly from the tenants of the 
shops. Mohammad Ayub and others continued to collect rent from 
the shop-keepers while defendants 1-8 had to get their shares of the 
rent by suing Mohammad Ayub and others in the civil court. 
Defendants 1-8 had broughta partition suit in I919 against the 
other defendants for obtaining separate possession by partition 
of the shares which they had purchased. In this partition suit, 
the auction-purchasers had alleged that they were owners in 
possession of the property. Hence they did not ask for delivery of 
possession but merely for partition of their undivided shares 
The court below finding' that the auction-purchasers in their 
partition suit had alleged that they were in possession of the property, 
held that on their own statement they must be considered to be 
the lessors. 


As the house property was let and was in the actual possession 
of the lessee, the taxes were primarily leviable under section 149 (2) 
clause (a) from the “lessor”. The only question which we have 
to consider in second appeal is whether the auction-purchasers, #. e, 
defendants 1-8, should be held to be the “lessors” within the meaning 
of section 149 (2), during the peried in suit. 

The word “lessor” cannot be restricted to mean only the person 
who actually gives the lease. If the property belongs to ane person 


* >. 
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who gives the lease and afterwards dies, then his legal representatives CIVIL 
must be held to be the “lessors’ within the meaning of section 1946 
149 (2) if they obtain possession of the property. — 

«+ Again, supposing the property belongs to several co-owners and* 47,084) 
one co-owner actually gives the lease on behalf of the whole v. 
proprietary body, then every ĉo-owner must be held to be a “lessor”. E CITY 
Also the transferee of a lessor must be considered to be a lessor if he TE 
obtains possessiun of the property. For the purposes of this case — 

it is unnecessary to decide whether or not a transferee who fails to “#*# J. 


obtain possession should be held to be a lessor. 


Now it appears that the property in suit had been let by 
Mohammad Ayub and others to certain tenants before the date on 
which Agha Haidar and others purchased their share in the house 
property. Mohammad Ayub and others, the previous owners, were 
undoubtedly the lessors, and Saiyed Agha Haidar and’ others who 
became their transferees by the auction purchase on the 15th May, 
1918 would prima facie become lessors to the extent of their shares. 
Although there may possibly be cases in which a co-owner is not 
necessarily a co-lessor, in the ‘circumstances of the present case, 
Saiyed Agha Haidar and .others, the auction-purchasers, must be 
held to be the co-lessors. According to their own allegation in the 
partition suit they were in joint possession of the property and it 
further appears that they actually realised their share of rent from 
Mohammad Ayub and others through*the civil courts. When the 
property has been let by one coowner’on behalf of the proprietary 
body and when the other co-owners are on their own showing in 
possession and actually realise their share of the rent from the 
coowner who gives the lease, then the other coowners must be 
held to be “lessors” within the meaning of section 149 (2). Con- 
sidering that Saiyed Agha Haidar and others have realised their 
share of rent for the years in suit, it would be anomalous and 
inequitable if they were not held liable to pay their share of the 
taxes. ts 


We hold, therefore, that defendants 1-8 must be considered to be 
“lessors” within the meaning of section 149 (2), and accordingly 
dismiss the appeal with costs. 





Appeal dismissed. 
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ISHWARI PRASAD (Defendant) 
VEVSUS 
SHEOTAHAL RAI.( Plaintiff) ** 


Letters Patent of the Allahabad High Court, section 1o—Appeal under, 
from judgement remanding appeal for re-trial., 
Under section ro of the Letters Patent of the Allahabad High 
Court an appeal lies from the judgment of a single judge of 
the High Court setting aside the decree of the lower appellate 
court and remanding the appeal for re-trial. 
Sevak Jeranchod Bhogilal v. The Dakore Temple Committee, 23 A. L. 
J. R., 555, distinguished. 

APPEAL under section 10 of the Lefters Patent, from a judg- 
ment of MR. JUSTICE SULAIMAN, reversing a decree of . BABU 
HARIHAR PKASAD, Additional Subordinate Judge of Gorakhpur, 
who reversed a decree of BABU KRISHNA DAS, Munsif of PeUP ERN; 


Shiva Prasad Sinka, for the appellant. 
Janaki Prasad, for the respondent. 
The judgment of the Court was delivered by 


MUKERJI, J.-A preliminary objection has been taken that no 
Letters Patent Appeal lies. 


It would be necessary to state the facts of the case in order to 
find whether an appeal lies or not. 


The parties are co-sharers in a village-which is subject to the 
alluvial action of a river. A certain piece of land was thrown up 
and the finding is that the defendant took possession of the same 
and was in possession till the date of suit instituted by the plaintiff. 
The plaintiff claimed that he was in possession and that his possession 
had been disturbed. He said that the land was his khudkasht. 
On these allegations he brought the suit vut of which this appeal 
has arisen, for a declaration of his title and, in the alternative, for 
recovery of possession. The lower appellate court found that the 
possession was with the defendant. There being no.question of 
title at issue (the plaintiff's title was never denied) thé suit was 
dismissed. - 

When the appeal came before this Coat a learned Judge of this 
Court held that although the plaintiff's suit was for possession and 
possession alone, it should not have been dismissed, but if the plaintiff's 
title was proved and if the land was found to be a joint property, 
a decree for joint possession might be awarded. Being of this 
opinion, the learned Judge set aide, the decree of the appellate court 


It is admitted on behalf of the respondent that, up till now, the 
t L. P. A. No, 6o of 1925 
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practice has been in this Court to entertain an appeal from a judg- 
ment like the one complained of. The case of Sevak Jeranchod 
Bhogilal y. The Dakore Temple Committee (*) has been quoted on 
behalf of the respondent as laying down a rule that no Letters Patent 
Appeal would lie where the judgment does not amount to a decree. 


CIVIL 


1926 
ISHWARI 
PRASAD 
v 


The case went from Bombay and evidently what their Lordships SHEOTAHAL 


of the Privy Council had in their mind was the letters patent of that 
High Court. The letters patent of this High Court (section 10) 
speaks of orders and exclusion of certam orders as being `not 
appealable. In the circumstances, we think that an appeal does lie. 
At any rate, nothing has been shown to us which ought to induce 
us to differ from the existing practice. 


On the merits, it would appear that the plaintiff-respondent had 
no cause for any complaint. The land was, admittedly, the property 
of the parties. The plaintiffs allegation that he had taken posses- 
sion of the land has been found to be inaccurate. It has been 
found that the defendant has been in peacetul possession of the 
land and as aco-sharer. He has not denied the plantiff’s title. 
Under the circumstances, to grant the decree for joint possession- 
to the plaintiff would mean a criminal case and nothing else. The 
plaintiff, on foot of the decree for joint possession, would try to take 
physical possession with the result of heads being broken. He has 
not shown that he was in possession and has been ousted from pos- 
session. All that he claims before us, through his counsel, is a 
title to share in the profits by a regularly framed suit in the 
revenue court. That title of his still exists and has not been denied. 
Under the circumstances we think the suit of the plaintiff was 
rightly dismissed by the court below. 


We set aside the decree of this Court and restore the decree of the 
lower appellate court. The respondent must pay the costs of the 
appeals in this Court (at both the hearings). 

Appeal allowed. 
(1) 23 A. L. J. R., 555- 


FAQIR 
VEV SUS 
- EMPEROR THROUGH MOHAR ALL* 


Penal Code, sec. 500—Offence under, when not made oui— Guest asked by 
host to leave his place inspite of mostation—No imputation made. 


Where the complainant was invited by the applicant toa 
feast at the latter’s house along with a large number of diradari 
people and when hesat down to dinner he was asked by the appli- 
cant to leave the place without giving any reason or making any 
i * Cr. Ref. No. 310 of 1926 
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imputation whatever, %ełď, that a charge under sec. soo of the 
Penal Code, against the applicant, was not established. 


The essence of the offence defined in sec. 499 of the Penal 
Code is some sort of an imputation calculated to harm the 
reputation of some person. 


CRIMINAL REFERENCE made by T. N. MULLA ESQ., Sessions 
_ Judge of Gorakhpur. 


The parties were not represented. 
The following is the Referring Order :— 


This is an application by Faqir Jolaha from an order of a 
first class Magistrate convicting him of an offence under section 
soo Of the Indian Penal Code and sentencing him to pay a fine 
of Rs. 25. The facts of the case are very simple: The case 
started on a complaint made by one Sheikh Mohar Ali to the 
effect that he was invited by the applicant to a feast at the 
latter’s house along with a large number of bsradarı people but 
that when he sat down to dinner he was asked by the applicant 
to leave the place and was thus disgraced. The applicant’s 
defence was that the complainant came uninvited and was 
therefore at the instance of some biradarı people asked to leave 
the place. On the evidence produced before him the learned 
Magistrate found that the complainant had in fact been invited by 
the applicant and considering it sufficient for the purpose of 
establishing a charge under section 500 of the In ian Penal Code, 
recorded a conviction, as menlioned above. Hence the present 
application. 


It appears to me that no elaborate argument is needed to 
show that the conviction in the present case is not correct in law. 
In his statement on oath the complainant states quite clearly and 
definitely that all the applicant did was to ask him to leave the 
place without giving any reason or making any imputation 
whatever. Thereis no allégation in the complaint itself that 
any imputation of any sort calculated to harm the complainant’s 
reputation was made by the applicant. Now the offence which is 
made punishable under section 500 of the Indian Penal Code has 
been defined in section 499 of the Indian Penal Code. A perusal of 
this section would show that the essence of the offence defined 
there is some sort of an imputation calculated to harm the. 
reputation of some person. In the present case there is absolutely 
no allegation to that effect. Even if we accept all the facts 
alleged by the complainant, the utmost that can be said is that 
the applicant’s conduct was very reprehensible from a social 
point of view. But Ido not think it possible to urge that there 
was any element of criminality in it. The charge-sheet as framed 
against the applicant only states that he made the complainant 
leave the place in spite of having issued an invitation to him. 
This charge-sheet does not, in my opinion, make out any offence. 
Criminal law is not meant to punish every insult, however 
grievous, offered by one person to another in the course of social 
relations. I therefore submit the ‘record of the case with the 


+ 
e = 
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recommendation that the conviction and sentence be set aside, CRIMINAL 








The following judgment was delivered by 1926 
WaLsd, J.—I accept this reference and quash the conviction  Faqrr 
and fine, which must be repaid. v. 
p i Reference accepted. saat 
z Walsh, J. 
PHALRAM (Plaintif) - CIVIL 
VEN SUS R 1926 
AIYUB KHAN AND ANOTHER (Defendants) * June 8 
Guardian and Ward—Loan contracted by guardian for benefit of minor— MEARS, C.J 
Minor’s estate held liable—Contract Act, section 68. - KING, J i 


The estate of a minor is liable for a loan contracted by the 
guardian on behalf of the minor for the purpose of some necessity 
or for the benefit of the minor. 

Bhawal Sahu v., Baijnath Partab Narain Singh, I. L. R., 35 
Cal., 320 and Krishna -Chettiar v. Nagamani Ammal, I. L. R., 
39 Mad., 915, followed. 

SECOND APPEAL from a decree of BABY GANGA PRASAD 
VARMA, Additional Subordinate Judge of Mainpuri, confirming a 
decree of THAKUR NAND LAL SiNGH, Munsif of Shikohabad. 


Narain Prasad Asthana, for the appellant. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


KING, J.—This was a suit to recover money due on a promis- Xing, J. 
sory note, dated the 12th July, 1919, for Rs. 600, executed by Mst. 
“Wahid-un-nissa as certificated guardian of her two minor sons. The 
promissory note in suit was executed in lieu of an earlier promissory 
note for Rs. 350 executed by the said person on the 17th July, 1916. 


It was found by both the courts below that the promissory 
note in suit was genuine and for consideration and that the minors, 
namely, defendants 1 and 2 were benefited by the loan. Both 
courts also found that the original loan of 1916 was taken by the 
mother for the purpose of financing a certain litigation for the 
benefit of her two minor sons. ' 


The trial court decreed the plaintiff's claim but the lower 
appellate court allowed the defendants’ appeal and dismissed the 
suit as against defendants r and 2 on the ground that the guardian 
was not able to bind the minors’ estate by means of a promissory 
note which did not expressly purport to bind the estate. 

The question which we have to decide in appeal is whether ° 
the oo was able to impose a liability upon the minors’ estate 

* S. A, No, 132 of 1924, 
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for the loan incurred on their behalf as evidenced by the promis- 
sory note. 


The learned counsel for the appellant has referred us to several 
authorities showing that the estate of the minors is held liable 
for a loan contracted on behalf of the minors if the loan has been 
contracted for their benefit In the case of Bhawal Sakhú v. Baty: 
nath Partab Narain Singh (*), the court held that where there - 
is a promise by a guardian of a minor to pay money which has been ` 
expended for necessaries, the estate of the minor will be liable not 
by reason of the promise but because the money has been supplied. 
This is in accordance with the general principles embodied in 
séction 68 of the Indian Contract Act. In this case we have the 
finding of both the courts below that the loan was taken for the 
benefit of the minors and the loan may well be regarded as a neces- 
sity since it was for the purpose of defending litigation. It appears 
also that the suit which was defended was dismissed and the minors, 
therefore, actually did benefit by the loan. 


The -rulings in Aviskna Chettiar v. Nagamani Ammal (°), 
Subramania Ayyar y. Arununga Chett y (°), Sundararaja Ayyangar 
v. Pattanathusamt (*) all show ‘that when a loan is taken by a 
guardian on behalf of a minor for the purpose of some necessity or 


for the benefit of a minor’s estate then the minor’s estate can be 
held liable. 


On equitable grounds the plaintiff is entitled to recover his 
money and in our opinion there is no good authority for the view 
taken by the court below that the estate of the minors can in no 
case be liable for the debt whether or not it was taken for the 
minors’ benefit. po 


The original loan was for Rs. 350 only and we think that it 
would be fair to allow simple interest at the rate of 6 per cent. 
per annum from the date of the original loan in 1916 up to the 
date of suit and thereafter at6 per cent. up till the date of 
realization. 


We, therefore, allow the appeal and decree in the plaintiff's 
favour the principal sum of Rs 350 with interest at 6 per cent. 
calculated as from the 17th July, 1916 up to the date of realization. 
As the suit is decreed df grounds which were not expressly taken 
by the plaintiff in the courts below, the parties will bear their own 
costs throughout in all courts. 


a ; Appeal allowed, 
+» 35 Cal., 320. 

„= 39 Mad., yrs. 
26 Mad., 330. 
17 Mad., 306. 








as 
VOL. XXIV] HIGH COURT a 897 
p l . CIVIL 
KANIZ FATIMA (Plaintif) 
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NARAIN SINGH AND ANOTHER (Defendants) * July, ó 





Provincial Insolvency Act (V of 1920), Sec. 53— Recerver's application” SULAIM AN,). 
© under, for cancellation of transfers—Plaintiff absent from Court BOYS, ). 
inspite of notice—Ex parte decision— Declaratory suit—When™ tarred 

by Sec. 4 of the Act. - 

Where, on an application under sec. 53 of the Provincial 
Insolvency Act, made by a Receiver to the Insolvency Court, for 
adjudicating certain transfers to be fraudulent and to cancel the 
Same, notice was issued to the plaintif but as the latter failed to 
appear in court, the case was decided against her ex parte and, 
subsequently, the plaintiff having unsuccessfully applied to have 
the ex parte order set aside, brought a separate suit in the ordinary 
Civil Court for a declaration of her ownership of the property in 
dispute, 4e/d, that the suit was barred by sec. 4 of the Insolvency 
Act. Maharana Kunwara vy, E. B. Damd, 21 A. L. J. R., 737, 
followed. Pita Ram v. Jujhar Singh, 15 A. L.J. R., 661, referred to. 

FIRST APPEAL from a decree of BABU BANWARI LAL, Subordi= 


nate Judge of Bijnor at Moradabad. l 

Sarkar Bahadur Johari, for the appéllant. 

Mohan Lal Sandal, for the respondents. 

The following judgments were delivered :— 

Boys, J.—These two appeals arise out of certain insolvency Roys. J. 
proceedings which commenced on the 28th of January, 1922, against 
two brothers, Ehsan Husain and Abdul Majid. Itis common ground 
between the appellants, the wives of the insolvents, and the principal 
respondent (the Receiver) in the two appeals that about a year before 
the insolvency proceedings commenced, the two brothers had executed 
sale-leeds of the property now ın question in,favour of their 
respective wives. We have not got the insolvency proceedings before 
us, but it appears that there must have been some application on the 
part of the receiver that these properties should be treated as 
properties of the insolvent Thereupon the learned District Judge 
took proceedings under section 53 of the Provincial Insolvency Act, 

5 of 1920. Notices were served on the ladies and they failed to 
appear Thereupon the learned District Judge, òn the 12th of May, È 
1922, passed an order by which he found the transfers voidable 
against the receiver and annulled them. Subsequently it appears 
that the ladies filed an application to have these er parte orders 

“set aside. The learned Judge, on the 30th of October, 1922, held 
that the service of summonses on the ladies- were sufficient and that + 
they having failed to appear, he declined ‘to -restore the proceedings. 
He further remarked that though the ladies were pardanąshin ladies, 

*F, A. No. 267 of 1923 


113 


898 HIGH COURT [A. L. J. R. 


it 


CIVIL = both their husbands had been present in Court on the day of the 
ioxé hearing. Subsequently on the 25th of January, 1923, the two ladies 
— instituted the suits, out of which these appeals arise, asking for a 
Eee declaration of their respective ownership of the properties in question. 
v. The learned Subordinate Judge held in both cases that they were 
NARAIN bound by the provisions of section 4, clause 2 of the Provincial 
ee Insolvency Act and held that by the order in the insolvency proceed- 
Boys, J, ings the claim of the ladies in each case was res judicata. We þaşé v 
to cotisider this point and itis the only point that has been argued, 3,” x k 
before us in the appeals, with the exception of a minor matter, namely, *” mi 
whether notice was necessary to the receiver before he could be sued; sus 
under section 80 of the Code of Civil Procedure. The point that we’ Lai 
really have to decide is whether strangers to the insolvency proceed- 
ings, as these two ladies are, come within the phrase “claimants against 
the debtor and the debtor’s estate” in sub-section 2 of clause 4. If 
they do come within those terms, then there can be no doubt that the 
Judge’s order in the insolvency proceedings was final against them. 
The first consideration that occurs is that if strangers to the insolyency 
proceedings do not come within the phrase, “claimants”, it is difficult 
to understand what class of persons ‘it-was intended to cover. SO 
_ far as I understand the matter, there are only three classes of persons 
~ who can possibly be interested in the result of insolvency proceedings. 
There are the debtor, secondly, his creditors; thirdly, strangers, 
whose property is in danger of being mistaken for property of the 
debtor in the proceedings and sold or distributed to creditors. The 
first is clearly excluded. It is not possible to conceive a case in which: 
a debtor could be a claimant against his own estate. The second 
class, creditors, are especially provided for in many other sections of 
the Act, more particularly, under section 28 ‘where, after the adjudica- 
tion order is passed, a schedule of creditors has to be prepared and 
' provision is made for hearing evidence in regard thereto. There 
remains therefore only the third class to come within the scope of the 
claimants, namely, strangers whose property is in ee oo ee 


Further, even if the word “claimant” includes “ creditors”, a | point 
which I have not to decide in the present matter, the language is clearly 
wide enough to include a “stranger” claimant who has become a party 
to the proceedings. Me i 

The next question .-for - consideration is how can a stranger 
to the insolvency proceedings come before the court. There are 
several sections which give the Court power to take action in regard 
to’ property, by which -action” the interest of a stranger may be in 
danger. There is section 21 by which property may be attached, and 
in the course of that attachment a mistake might be made. There 
is section 28 which vests in the receiver property which is in the ` 

a ostensible ownership and control of the debtor, and there issection 
53 by which the Court is given power to annul transfers withcertain 
exceptions which have been made by thedebtor within tw@ years of 





tus 
» 
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the adjudication. l 
When property is àttached in which a stranger claims an 
interest, it may be that the stranger will' prefer to make no objection 
before the Insolvency Court but to file a separate suit. In that event 
it may well be that the proceedings before the Insolvency Court 
will have no effect upon the rfzht of the stranger. That, however, 
„is not the case before us. Nor are we concerned with the effect 
sor ay order in regard to property under section 28 (#7). The 
+x- fase before us is one where the Court is proceeding to enquire into 
_ the validity of transfers under the provisions of section 53 witha 
“view tothe possible annulment thereof. In pursuance of proceed- 
ings under those sections a notice was issued to the present 
appellants to show cause why the transfers should not be annulled. 
. Power to arrive at a decision ön the question of the ownership of 
those properties is given by section’4 of the Act. To ascertain what 


7 
cf. 
- a 

+ 


procedure is to be followed we have to refer to section 5 of the Act. 


That section lays down : 
™ | Subject to the provisions of this Act, the Court;. in regard 
to proceedings under`'the Act, shall have the same power and 
shall follow the same procedure as it hasand followsin the exercise 
of original Civil Jurisdiction.” 

It is clear, therefore, that there is ample opportunity to a 
stranger to protect his own interests, as fully as if the matter were 
to be decided in an ordinary suit: There is therefore prima facte 

no prejtidice to the stranger if he prosecutes his resistance in the 
interest of his property with due attention, in the Insolvency Court 
and there is therefore prima facie no reason why the decision so 
arrived at should not bind the stranger. Further, sub-section 2 of 
clause, 4 appears to be conclusive in this regard. It declares that a 
decision so arrived at shall be final “subject to the provisions of 
this Act” 4. e., subject to the rights of appeal given by the Act. , It 
is, therefore, manifest that the plaintiffs having neglected. the 

Opportunity fully given to them in the Insolvency Court had no 
right of separate suit in the ordinary civil court to set aside the 
order passed by the insolvency court, and there is therefore no force 
in this ground of appeal. = 

The only case to which our attention has been drawn in’ which 
this question came up for consideration ‘is that of Makrana Kunwara 
v. Æ. B. David (*). In that case my brother Mr. Justice Sulaiman 
held that section 4 was applicable to the case of a stranger to the 
insolvency proceedings and remarked: ` ` 

“If a question of titlé has been ‘actually raised by a stranger 
to the insolvency and decided by the insolvency court, the decision 
is final and the question cannot be re-opened in a separate 
regular suit.” y l 

Mr. Justice Lindsay, who wasa party tothe decision in that 
case, remarked : e 

a (1) [1923] 21 A. L. J. R., 137. 
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“Iam not prepared’ to take the view that a decision under 
sub-section 2 of section 4 would be binding upon a stranger like 
_ the plaintiff in the present case, whoin my opinion is not making 
any claim against the debtor or the debtor’s estate. What 
the plaintiff in the present suit is Saying is that the property 
about which the dispute exists does nol belong to the debtor’s 
estate and-never did belong to it? and so I cannot say how it 
can be said that she in the present proceedings is claiming against 
the debtor or his estate. That question, however, does not arise - 
for decision and these observations are consequently obiter”. 5 
It is true that thè views expressed were in that case to this 
extent certainly obiter in that the plaintiff. in that case Had not 
taken any part in the proceedings before the insolvency court. The 
plaintiff's property had been attached but the plaintiff had allowed 
the matter to remain there and had’.taken no objection before the 
insolvency court. It is, therefore, true that she could not be regarded 
as having been in the insolvency court a claimant against the debtor’s 
estate. But'l take it that the remarks of Mr. Justice Sulaiman 
only meant this that if the plaintiff has as a matter of fact resisted 
or been-‘called upon to resist the proceedings in the insolvency 
court, the plaintiff would have had to be regarded as “ a claimant 
against the debtor’s estate.”’ With that view I have already 
expressed my agreement.” 


If then the plaintiffs had ho right of suitat all their appeals 
must fail and it is not necessary for us tu-enter into thé ~ question 
whether a notice under section +o of the Code of ‘Civil “Procedure - 
to the receiver was or was not necessary. , - 


I would dismiss both appeals with costs. 


SULAIMAN, J.—I agree. The court below has dismissed the 
suit on two grounds, first, that the receiver appointed by the Insol- 
vency Court was a public officer and two months’ notice under 
section 80, Civil Procedure Code, was necessary, and, secondly, that 
the claim is barred in view of the provisions of section 4 of the 
Insolvency Act (5 of 1920). 


A public officer is defined in section 2, sub-section 17. Tam 
not prepared to say off-hand that a receiver appointed by an Insol- 
vency Court, in the case of a particular insolvent, as distinct from 
amw official receiver, is an officer of a Court of Justice within the 
meaning of sub-clause (d) of that sub-section The case of Anna 
Laticia De Silva v. Gobind Balwant Parashare (*) has been relied 
upon which case has been refefred to -in a judgment -of this Court 
in the case of Murafi Lal v. E. V. David (*). I prefer to reserve 
my opinion on this point. ER 

It is, however, clear;that the present suit is barred by section 4 


Ca 


œf the Insolvency Act. ‘The receiver applied to the Insolvency 


Court for adjudicating certain transfers to be fraudulent and to 
(1) I. L. R., 44 Bom., #95. (2) [1923] -22 A. L. J.gR., 1116. 
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cancel the same. The application was under section 53 of the Act. 
Notice was issued to the plaintiff, and though there was due service 
she.did not appear and the case was heard ex parte and decided 
against her on the merits. She applied to have the er parte order 
set aside but failed The adjudication of the Insolvency Court 
. is in my opinion final. The fact that the proceedings were ex parle 
can make no difference. Section 4, sub-section (f) of the Insol- 
.vency Act gave full power to the Court to decide all questions 
 of-title or priority or of any nature whatsoever, whether involving 
matters of law or fact, which may arise in the case or which the 
Court may deem it expedient or necessary to decide. The court did 
in fact decide the question of fact. The present plaintiff must be 
deemed to be a claimant against the debtor or his estate inasmuch 
as she was putting forward a claim to a part of the property which 
was claimed by the receiver as belonging to the insolvent. Section 
4, sub-clause 2 is wide enough to cover such a case. The decision 
tinier partes must be deemed to be final and binding. I adhere to 
the view expressed by me in the case of Maharana Kunwar v. 
E. B: David (*), even. though it might not have been necessary to 
decide that point in that case. Unless disputes between the 
receiver and strangers, as distinct from creditors, can come within 
the scope of section 4, it is difficult to see how questions of title can 
be decided by the Insolvency Court at, all. .In my opinion the enact- 
ment gives effect to the ~ view which prevailed, in this Court even 
under the” old Provincial’ Insolvency Act; vide Pita Ram v: 
ke Singh (À. 
- BY THE COURT.—Both the nica are dismissed with bats: 
Appeals dismissed. 
(3) [1923]- 21 A. L. J. R.,737 at 742. (4) [1917] 15 A. L J. R., 661. 


BIJAI SARAN SAHI AND OTHERS oa 
VEYSUS 
DEO KISHEN PRASAD BAHADUR SAHI AND OTHERS 
(Plaintiffs) .* 
Civil Procedure “Code, Or. az, r. 57—Jnapplicabslity of, to case where 


execution proceedings struck off for no defaultof decree holder—Subse- 
quent application to revise execution procecdings—E fect of. 


An application torevive a pending execution of a decree whieh’. 


had been suspended for no act or defauit of the decree-ho!der, 
is not an application to initiate a fresh execution, and the effect 
ol such- application, if granted, is that the proceeding is 
continued -from the stage at which it was left and any sale 
effected in pursuance of the attachment made in the previous 
proceeding is as effective against the judgment-debtor as if it 
had been held during ‘the pendency of that proceeding itself. 
Sheikh Kamar Uddin Ahmad x. Jawalur, Lal, 32 In. App., 102 and 
Aziz Baksh v. Kaniz Fatima, l. L. R., 34 All, 491, followed 
Dildar Husan v. Sheo Narain, I. L. R., 41r All., 157 and Gopal 
Prasad y. Kashi, 1. L.R., 42 All., 39, referred 9. - l 

* F, A. No. 514 of 1922 ie 
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FIRST APPEAL from a E a BABU HARI HAR PRASAD, 
Additional Subordinate Judge of Gorakhpur. 


B E. O'Conor, for the appellants. D tA. 2 


Sif Tej Bahadur Sapru, Kailas Nath Katju, Shiva Prisay ay 


Fan 


Sinha and S.S. Sasivy, for the respondents. 
The judgment of the Court was delivered by 


-KANHAIYA LAL, J.—Mahant Karya Bharthi was seeking to 
establish his title to Math Kanchanpur as against another claimant, 
and for the purpose of the litigation arising out of that claim; he 
borrowed money from Kamta Prasad Sahi, the predecessor. of the 
plaintiffs ‘and Sant Baksh Sahi, the predecessor of the defendants. 
On the 12th September, 1899 he borrowed Rs. 8,000. by a simple 
bond for that amount from these two persons, and, later on, he 
executed another simple bond, on the 27th March, tgo1, for a 
similar amount. Mahant Karya Bharthi succeeded in the trial 
court in establishing his title to the Math property against Raj Bans, 
the other claimant, but on appeal to this Court he was unsuccessful 
and his claim was dismissed. He applied for leave to appeal to the 
Privy Council and during the pendency of that proceeding he 
executed a ‘mortgage, of the, ‘disputed property, including the two 
villages of: -Kanchanipur-. ‘and :Patkoli now in dispute, by conditional 


‘, sale for Rs. 20,000 in “favour of Sant Baksh,Sahi, the contesting 


defendant- appellant; on ‘the: 15th. March,“ 1904: * This mortgage was 


executed in lieu of the half share of the simple bonds of the 12th %% 


= 


© ut 


September, 1899 and the 27th March, roor, which had previously...» m 


been executed by Mahant Karya Bharthi in favour of Kamta Prasad.. 


Sahi and Sant Baksh Sahi for Rs, 6,000, whereof the latter was 
entitled to a half share. On the 22nd March, 1904 Mahant Karya 
Bharthi executed another simple mortgage in favour of Sant 


; Baksh Sahi for Rs. 6,000, hypothecating the village Kanchanpur 
‘as’ security for the repayment of the same. On the 25th April, 1904 


there was a compromise between Mahant Karya Bharthi and Raj 
Bans by virtue of which the’two villages now in dispute, namely, 
the villages of Kanchanpur and Patkoli, along with’ their malikana 
rights were awarded to Mahant Karya Bharthi in consideration of 
his giving up his claim to the rest-of the property then in dispute. 
*-On the 26th April, 1904 Mahant Karya Bharthi executed a third 
mortgage in favour of Sant Baksh Sahi for Rs. 1,999 and the 
properties hypothecated therein v comprised the maltkana rights 
held by him in the villages of Kanchanpur, and Patkoli.- 


In 1907, Kamta Prasad, Sahi filed. two suits for the recovery of 
a half share of the bonds of- ‘the , {2th ‘September, 1899 and the 
z7th March, 1901 against Mahant: ‘Karya Bharthi, stating that the 
rest of the money due on those bonds had been satisfied by the 
execution of a certain mortgage by conditional sale »by Mahant 
Karya Bharthi in favour of the other;creditor in respect of his half 
‘Share. He obtained a simple decree for money in each’ of these 
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suits on the 30th June, 1908. aad in’execution of one of those decrees CIVIL 
he attached the village’ Kanchanpur with its malikana rights and {926 

- thé trops., ‘standing therein which had been cultivated by the. judg- — 
**mentdebtor. In the other he attached the other vilage with its RHA ARAN 


målikana rights and the.,crops belonging to the judgment-debtor om 
. therein. There is no dispute,here that the attachments had been DEO KISHEN 


properly conducted and that the formalities required by law to = Seren 

complete those attachments had been duly carried out. | ; SAHI 
While these attachments were subsisting, Mahant Karya Bharthi Kanhai E 

gold his equity of redemption in the villages in question including |. Zal, J. 


the malikana rights ‘to-‘Sant Baksh Sahi for Rs. 58,220, the whole ~“ <- 
of which was credited in full satisfaction of the monies due on the 

prior mortgage by conditional sale of the 15th March, 1904 and the 
simple mortgages of the 22nd March, 1904 and the 25th April, 1904. 

The validity of this sale is questioned by the plaintiffs who have 

since purchased the said villages with the ma/tkana rights attaching 

to them in execution of the decrees aforesaid on the zoth August, 

1909. The sale-deed was executed on the 19th November, 1908. No 
attempt was made at any time prior to the auction sale by the purchaser 

or his successors, the present défendants- -appellants, to protect the e+.) 
properties comprised in the sale, or forthe notification oftheir liens S 
under the prior mortgages of 1904. :: The ‘plaintiffs obfained formal 
possession over the properties purchased by them, but as they were 


_ unable to get actual possession, the present suit was filed by them for 


ee recovery of possession of the said ‘propérties with mesne profits. 


2 The defence, so faras it is material for the purposeof this 
Taek was that the attachments were inoperative against the sale-deed 
of the 19th November, ` 1908 because they had been removed by a 
subsequent order passed by t the court which made those attachments, 
striking off the execution ‘proceeding on the 9th February, 1909, 
and that the defendants-appellants were in any case entitled to sét 
up their mortgages of 1904 as shields against the claim of the 
plaintiffs for the possession of the mortgaged properties. 


Both these contentions were repelled by the court below and 
we do not consider that it is possible to take a different view‘on either 
of those matters. It appears that the attachments of the villages 
in question and of the ma/ikana rights appertaining to the same, * 
were made on the r4th September, 1908. As certain standing” 
crops had also been attached along. with those properties, which 
were described as ancestral, thé court proceeded at first with the 
sale of the standing crops;.and on- receiving a report that they had 
been sold and the sale proteeds had Been realised, it struck off the 
execution proceeding in each case, onthe oth February, 1909 without 
taking steps to proceed with the’ sale of the remaining properties 
which, had been -attached in the same proceeding. It does not æ 


_ appear from the order-sheet filed whether those orders were passed 


in presepce of the-decree-holder or his counsel. There was no order 
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made requiring the deposit of the sale fees by the decree-holder, in 
connection with the sale of the remaining properties. “The execution 
proceeding was struck off in each case without regard to the impend-: 
ing attachment of the other properties and itis noticeable that in-one 
of those orders the court significantly observes that the case was to 
be struck off from the pending file. . 


Before the present Code was enacted there used to be some 
controversy as to the exact effect of an order striking off or 
dismissing an execution proceeding and the’ question which that 
controversy raised affected the necessity or otherwise of.a fresh 
attachment of the same properly in a subsequent proceeding. 
That controversy was set at rest when Order -21, rule 57 of the 
present Code was enacted, which lays down that where any property 
has been attached in execution of a decree but by reason of the 
default of the decree-holder the court is unable to proceed further 
with the application for execution, it shall either dismiss the appli 
cation, or for any sufficient reason adjourn the proceeding to a 
future date, and upon the dismissal of such application the attach- 
ment shall cease. The rule incorporated in the Cole practically 
embodied the results of the decisions which had been arrived at by 
different courts as regards the effect of an order- striking off an 
execution proceeding on an attachment made in that praceeding, 
and in substance what it lays down is that if the decree-hélder has 
been in default in not taking the necessary steps to proceed further 
with the application for execution, and the court has to dismiss the 
proceeding, the legal result of such dismissal shall be that the ~’ 
attachment shall cease. That rule does not, however, apply to a case 
where a court strikes off an execution proceeding or consigns the 
record to the record room to suit its own convenience, or to reduce 
its pending file without any default having been committed by the 
decree-holder, or without his having been asked to take any further 
steps necessary for proceeding with it. In the present case there 
was no default by the attaching decree-holder. He had done all he 
could to get the attachments made to enable him to proceed with the 
sale of the -properties in question. The court proceeded with the 
sale of the standing crops because the sale of the other properties, 
which were ancestral, could not have been effected except through 


‘the Collector, to whom the amount due under each of the decrees 


would have to be certified and no such certificate could have been 
granted until the amount actually realised from the sale of the 
standing crops attached was ascertained. After the standing crops 
were sold, it was. the duty of the court to ask the decree-holder to 
take further steps to proceed with the execution of the decree 
against the remaining properties which were then under attachment 
before striking off the execution piaceeding. It did mot do so; 


“nor did it declare, while passing the order striking off-the proceed- 


ing, whether the attachment was to be maintained or raised. As. 
there was no default it cannot be said that the order aforestid was 


A 


“~ 


-3 
. 


oh 
S = 


re g 
VOL. XXIV] HIGH” COURT 908 
an order dismissing the application: under Order 21, rule 57 of the 
Code of Civil Procedure. ° 


Even if that were not so the subsequent proceeding taken -by 
the deeree-holder on the 23rd February, 1904 to revive or ‘continue 
the present execution proceeding from the stage at which it was 
left, is sufficient to make the attachment made in the previous 
execution proceeding operative against the sale which was effected 
by the judgmentdebtor in favour of Sant Baksh Sahi during the 
pendency of that attachment. As pointed out by their Lordships 
of -the Privy Council in Shaikh Kamar Uddin Ahmad v. Jawahir 
Lat (t) an application, which is in substance as well as in form an 
application to revivé a pending execution of a decree which had 
been suspended for no act or default of the decree-holder, is not an 
application to initiate a fresh execution, and the effect of such an 
application, if granted, is that the proceeding is continued from the 
stage at which it was left and any sale effected in pursuance of the 
attachment made in the previous proceeding is as effective against 
the judgment-debtor Ùs if it had been held during the pendency of 
that proceeding itself. 

In Asts Baksh v. Kaniz Fatima (°) where bya mistake of the 
court an application for execution against property which was under 
attachment. was dismissed but no order was made removing the 
attachment, and the decree-holder subsequently obtained a review 
of that order and the execution court was directed to proceed, it was 
held on an- application made by the decree-holder to sell the attached 


‘property that the attachment still subsisted, and was valid as against 


a sale made by the judgment-debtor previous to the review. 


The learned counsel for the defendants-appellants has referred 
to the decision in Dildar Husain v. Sheo Narain (°). But in that 
case the application was dismissed at the request of the decree-holder 
who for some reason or another did not want to proceed with it 
and that case has therefore no bearing on the present case. As 
pointed out in Gopal Prasad v. Kaski (*) an order restoring an 
attachment relates back to the date when the attachment was first 
made and its effect is to invalidate the sale made during the 
subsistence of that attachment. The effect of the order granting 


the application of the decree-holder of the 23rd February, 1909,. 


was that the execution proceeding was continued from the stage at 
which it had been suspended for no act or default of the decree- 
holder and the sale of the 9th February, 1909 through which the 
defendants-appellants claimed, to derive their title cannot be deemed 
to be enforceable as against the claim arising from the attachment 
of the rq4th September, 1908 in, pursuance of which the property in 
dispute was sold and purchased by the plaintiffs-respondents. 
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rights under the mortgages of 1904 as against the plaintiffs- re 
ents, but as those mortgages were not usufructuary mortgages and the ~ 
plaintiffs have purchased the equity of redemption, it is not open to 
them to resist the claim of the plaintiffs to possession. The right 
to posséssion goes with the purchase of the equity of redemption. 
The defendants-appellants were not entitled to possession by 
virtue of their mortgages of 1904. They got possession by virtue of 
the sale of the 19th November, 1909 whichis unenforceable as 
against the claims arising out of the attachment under section 64 
of the Code of Civil Procedure. If the sale is invalid, they must 
surrender possession of the same, because their mortgages did not 
give them ‘any right to possession. They may have a right to sue 
on their mortgages but the decree for possession cannot be made 
conditional on the payment of the moneys due on those mortgages, 
because the right of the plaintiffs to claim possession arises out of 
the auction-sale of the equity of redemption and is independent of 
the right of the defendants-appellants to enforce their mortgages 
which gave them no right to the possession of the disputed 
properties. The other pleas taken in the memorandum of appeal 
have not been pressed. 


A cross-objection was filed on behalf of the plaintiffs-respondents 
but it has also not been pressed. Both the appeal and the cross- 
objection fail and are dismissed with costs. 

Appeal dismissed. 


~ 


TAWASSUL HUSAIN (Applicant) 
Versus 


e ABRAR HUSAIN AND OTHERS (Opposite parties) .* 


Indian Lunacy Act (IV of 1912), sec. 62—Inquisition—Application to be 
supported by valid medical certificate of insanity. 0 


An application for an inquisition 1tegarding the alleged lunacy 
of a person should be supported by a valid medical certificate 
of insanity. 

Muhammad Yakub v. Nasir Ahmad, 18 A. L. J. R., 577, followed. 

FIRST APPEAL from an order of M. F. P. HERCHENRODER - 
ESQ., District Judge of Cawnpore. ; 

M. N. Raina, for the appellant.. 

M. L. Agarwala and Zafar Mehdi, for the respondents. 

The judgment of the Court was delivered by A 

PULLAN, J.—We consider that the chief difficulty shii has 
arisen out of these proceedings is accounted for by the yeluctance of 
the courts below to face the facts before them and give a definite: 

*F, A. F. O. No. 209 of 1925 ` © 
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decision. Musammat Izzat Fatma is an old Muhammadan widow 
who in the year 1923 executed a certain wagfnama and also a sale- 
deed. The applicant who is her sister's son then came before, the 
court in Cawnpore with an application for an inquisition in insanity 
which was not supported by any affidavit or any medical certificate. 
The proceedings dragged on for a considerable time for one reason 
or another and finally the learned District Judge has come to the 
conclusion that the woman is not of unsound mind. It is true that 
this is not a very definite conclusion, but the reason for that is that 
the applicant did not produce any definite evidence. We have read 
a statement which this lady made toa Commissioner appointed by 
the court when she was admittedly living with the applicant. She 
stated that she was subject to fits of insanity and she denied all 
knowledge of any wagframa or transfer of her property. It does 
not appear to us that these are the statements of an insane person. 
They were made with a very obvious motive, namely, to do 
exactly what the applicant wanted. It is not our experience that 
insane persons ever admit themselves to be insane, and we think 
that this lady, in view of her other intelligent remarks, was not 
really ignorant of the nature of a zwagfuama. 


As to her examination in court by the learned judge, sitting ina 
dooly and wrapped up in a ġusga, or her: examination by the Civil 
Surgeon which appears to have been ‘conducted under equally 
unsatisfactory conditions; we are certainly not of opinion that there 
is any proof that the lady was insane or incapable of managing her 
affairs. 

We consider moreover that the applicant must have been aware 
of the judgment of this Court, Muhammad Yakub v. Nasir 
Ahmad (*), in a case coming from this very district in which it was 
definitely stated that applicants in cases of this kind should come to 
court fortified with a valid medical certificate of insanity. In 
Cawnpore there are always competent lady doctors and we cannot 
see why the applicant was unable to have this lady put under obser- 
vation by a lady doctor who could have given a valuable opinion as 
to her mental state. 


We do not therefore see our way to interfere with the finding of 


the lower court, but having regard to the somewhat peculiar circum;. 


- stances of this case, we consider that the parties should pay their 
. own costs, and we also, in dismissing this appeal, do so without 
_ prejudice.to any further application that the applicant may choose 

- to make, supported by a certificate from a lady doctor, Dae on a 
sufficient period of observation. 

Appeal dismissed. 
(r) [1920] 18 A. L J.R, 577 
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NIHAL AND OTHERS 


VEYSUS 
EMFEROR.* 


Criminal Procedure Code, secs. 55 and 112—~Security for good behaviour— 
Procedure, thlegality of. 

Where certain persons were arrested under section gs of the 
Code of Criminal] Procedure and were put up before a magis- 
trate who directed a case to be registered against them 
and recorded an order purporting to be one under section 
112 of the Criminal Procedure Code but which did not set forth 
the substance of the information received, 4e/d, that merely 
setting out in a notice under section 112 that a man is a habitual 
thief and a robber and not recording the substance of the 
information received did not amount to a mere irregularity but 
made the order binding over the accused bad in law. 

Emperor v, Rajbansi, J. L. R., 42 All., 646, followed. 


CRIMINAL REVISION from an order of H. BEATTY Esqa., Addi- 
tional Sessions Judge of Moradabad. 


S. C. Goyle, for the applicants. 


M. Waliullah ( Assistant Government Advocate ), for the 
Crown. 


The following judgment was delivered by 


BANERJI, J.—This is van application in revision by six persons 
named Nihal, Shama, Ghubbar, Mukhtar, Meda and Bhoja, who 
were bound over to be of good behaviour by a Magistrate of the 
first class of Bijnor The procedure adopted in this case was this. 
On the 2nd of December, 1925 the station officer of Chandpur arrest- 
ed under section’ 55 of the Code of Criminal Procedure a number 
of men. They, were put up beforea Magistrate on the 8th who 
directed a case to be registered and put up the next day. On the 
oth of September the Magistrate first recorded an order purporting 
to be one under section 112 of the Code of Criminal Procedure, as 
follows :— 


Whereas it is brought to my notice that you the aforesaid 
aie habitual thieves, burglars, cattle-lifters, and you associate 
with bad characters, you are hereby directed to show cause why 
you should not be directed to enterinto a bond of Rs; 100 each 
with two sureties of Rs. 200 each to be of good behaviour for 
one year.”’ 


Thereafter the case began and sixteen witnesses for the prosecu- 
tion were examined then and there. The accused, fourteen in 
number, it appears, were represented by a Mukhtar. «Even then 
it: seems to me undesirable that, where persons are arrested under 
. *Cr. Rev. No. 196 of 1926 j 
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section 55 of the Code of Criminal Procedure they should not be told 
the substance of the information against them. As observed by Mr. 
Justice Walsh in the case of Emperor v. Rajbansi (’), 


“Itis impossible to lay down any standard to which such 
notices (under section 112) are to conform, but when the legis- 
lature provided that a Magistrate should make an order in writing 
setting forth the substance of the information received, it 
certainly meant a great deal more than telling a man that he 
was a suspected thicf, because, however substantial that 
expression may be as an offensive description of an individual, 
it gives the person alleged to be that character not the slightest 
intimation as to what are the grounds upon which it is based. 
If that notice is sufficient, al] that would be necessary would be 
to call upon anybody in India to show cause on the mere 
statement that he was suspected by the police to be an habitual 
thief, but the procedure clearly requires something in the nature 
of an indictment or charge containing substantial particulars 
indicating the grounds upon which the police have given 
information to the Magistrate”. 

It is, in my opinion, clear that merely setting out in a notice 
under section 112 of the Code of Crimina] Procedure that a man 
is an habitual thief or robber, and having the prosecution witnesses 
ready there and then to go on with the case is not what the legis- 
lature contemplated. However guilty a man may be, he is entitled, in 
my opinion, to a trial which is not a sham but a real trial, where the 
accused knows something about what is happening to him. Iam, 
therefore, of opinion that the action of the Magistrate in not recording 
the substance of the information he had received does not amount 
to a mere irregularity which would be covered by section 537 of the 
Code of Criminal Procedure as argued by the learned Assistant 
Government Advocate. The learned Sessions Judge no doubt 
states that the notice was very vague, but he goes on to say that it 
was read and explained to the accused and as there was a fuller 
police report, on the record, which must have come to the 
notice of the accused or their Mukhtar, he did not think there was 
any force in the argument adduced on behalf of the petitioners in 
the court below. 


For these reasons I am of opinion that the order passed against 
the accused binding them over is bad in law. I set aside the order 
of the Magistrate binding over the six applicants, dated the 12th of 
October, 1925. If the District authorities are of opinion that action 
should be taken against them, proceedings must be taken according 
to law. > 

Order set aside. 
(1) [1920] I. L. R., 42 All., 646 at 648 
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NAWASI BEGAM AND ANOTHER (Defendants) 
; LSA VEFSUS 


DILFAROZ BEGAM (Plaintif) * 


MEARS, C. J. Res judicata—Mohammadan widow in possession of husband’s estate in 


KING, J. 


King, J. 


lieu of dower—Sust for recovery of property against widow— Decree 
on condilion of payment of specified sum— Failure to pay—Subsequent 
suit when not barred—Zlnterest on dower-debt, when widow nol en- 
titled fo. 
Where a suit for possession of a share was brought against 
a Mohammadan widow, who was in possession of her husband’s 
estate in lieu of her dower, by a nephew of the husband and was 
decreed on condition of payment of a certain sum within a cer- 
tain time, but as the plaintiff failed to pay any thing, he was 
kept out of possession and, subsequently, a daughter of the de- 
. ceased nephew claimed her share of the property in dispute, edd, 
that the second suit was not barred by rule of res judicata but was 
maintainable. ` 
Held, also, that inasmuch as the value of the entire property 
belonging to the husband was much less than the dower, the 
widow could not equitably be allowed interest and, further, the 
claim to interest was barred by the principle of res judicata. 
Maina Bibi v. Wast Ahmad, 17 A. L. J. R., 629, Maina Bibi v. 
Chaudhri Vaktl Ahmad, I. L. R., 47 All., 250 (P. C.), Hamira Bibs 
v. Zubaida Bibi, I. L. R., 38 All., s81 and Bakreedan v. Ummatul 
Fatma, 3 C. L. J., 541, referred to 


FIRST APPEAL froma decree of BABU LAKSHMI NARAIN TAN- 
DON, Subordinate Judge of Farrukhabad. l 
-~ B. E O Conor, Surendro Nath Sen, Igbal Ahmad and Makhmud- 
utlah, for the appellants 

Sir Tej Bahadur Sapru and Mushtaq Ahmad, for the respond- 
ents. 

The judgment of the Court was delivered by 


KING, J.—This appeal arises out of a suit for possession of 
certain immovable property together with mesne profits The pro- 
perty belonged to one Afzal Shah, who died on the oth of October, 
1881, leaving as his heirs a nephew Mansur Shah and a widow 
Zamani Begam. The former was entitled to three-quarters of the 
property and the latter to one-quarter. The widow retained posses- 
sion of the whole property in-lieu of her dower-debt. The nephew 
assigned half of his share to Muhammad Zaman Khan and Usman 
Shah, and then, together with his transferees, instituted a suit 


a against Zamani Begam on the 26th of April, 1892, for possession of 


his share. Zamani Begam asserted her right to retain possession 
7 * F, A. No. 131 of 1923 m 
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until her dower-debt had been discharged. The amount of the 
dower-debt and of the profits received by the widow were disputed 
but by the decree of the High Court, dated the 2nd of June, 1896, it 


was finally decided that the amount of dower-debt was Rs. 50,000 . 


and after making allowance for the profit received by Zamani Begam 

.from the estate, and for the debts which she discharged, the plaint- 
ffs got a decree for possession of the share, conditional on the 
payment of Rs. 35,223, minus the profits accruing from the date of 
the decree of the District Judge up to the date of delivery of pos- 
session. The plaintiff's failed to pay anything and so they remained 
out of possession. 


This suit was instituted on the 18th of January, 1919 by Dil- f 


faroz Begam, a daughter of Mansur Shah, and one of his heirs. 
The defendants 3—9 are also heirs of Mansur Shah and have been 
impleaded as pro forma defendants since they have not joined in the 
suit. The plaintiff claims a 7/72 share of the property as an heir of 
Mansur Shah. The defendants 1 and 2 are the representatives of 
Zamani Begam and are in possession of the property. The defend- 
ants 10—29 are the representatives of the transferees, Muhammad 
Zaman Khan and Usman Shah. 


The suit was resisted by the defendants I and 2 on a number 

of pleas, which were repelled by the trial court. In the result the 
plaintiff's claim was decreed subject to the payment of Rs. 107 
_ minus the profit accruing from the plaintiffs share in the property 
between the 30th of June, 1921, up tothe date of recovery of posses- 
sion. 
The defendants 1 and 2 have raised three points before us in 
appeal. Firstly, it is argued that the suit was barred by the rule of 
res judicata, The contention is that the decree obtained by the plaint- 
iff’s predecessor-in-interest in 1896 bars the present suit, and the 
decree itself is no longer enforceable. 

The court below, relying mainly upon the decision of this High 
Court, in the case of Maina Bibi v. Wasi Ahmad (*), held that the 
present suit was not barred by reason of the fact that the plaintiff's 
predecessor-in-interest had obtained a decree for possession of the 
said property in 1896 on condition of paying a certain sum. In the 
case of Maina Bibi a suit was brought against the widow, who was 
in possession in lieu of dower, by some of the heirs of her husband 
in 1902 and was decreed on condition of payment of a sum of 
Rs. 25,000 within a cértain time : in default ôf which the suit was to 
stand dismissed with costs. The sum was never paid. In I9gI5 
the plaintiffs, who had sued in 1902, again brought a suit for posses- 
sion alleging that in the meantime the dower-debt had been satis- 
fied and that they were entitled to possession without payment 


of anything. It was held that the suit would not be barred by ə 


the principle of res judicata as the suit was only for adjustment of 
° (1) [19f9] 17 A. L. J. Rọ 629, 
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accounts since the decree in the suit of 1902. The points in issue in 
the suit of 1902 were the amount of dower, the rate of interest and 
the sum payable by the plaintiffs before obtaining possession, up to 
the date of the decree. .None of those points were in issue in the suit 
of.1915. Also it was held that the plaintiff’s failure to pay the sum 
necessary for recovering’ possession ynder the decree in the suit of 
1902 did not extinguish their right to recover possession at a future 
date by a separate suit. 


The decision of this High Court in Maina Bibs case was 
upheld on appeal by their Lordships of the Privy Council, whose 
judgment is reported in I. L. R, 47 All, 250. Their Lordships 
remark (at page 260): 


‘The suit out of which this appeal arises only asks for 
adjudication as to the account since 1903. The right to get 
Immediate possession of land at the date when a suit to recover 
it is, in fact, instituted, is a wholly different thing, a wholly 
different res, from the right to recover it, at some future time 
and possibly under wholly altered circumstances. ‘he non-fulfil- 
ment of the condition attached to the decree in the earlier suit 
only extinguished the right to recover immediate possession as 
actually claimed, and could not and did not, in their Lordships’ 
opinion, extinguish the right of the plaintiffs to the inheritance 
of, or their rights to recover possession of, the lands at some 
future time,” 


These observations apply to the present case, and in the face 
of this authoritative ruling it is impossible to hold that the suit is 
barred by the rule of res judicata, or that it is not maintainable. 


The next question for our decision is whether the represen- 
tatives of the widow are entitled to interest upon their dower-debt. 
The amount of the dower-debt was fixed by the previous decree 
of the High Court in 1896 as Rs. 35,223. The defendants claim 
that they are entitled t charge interest upon this sum, and rely 
upon the case of Maina Bibi, which has already been referred to, 
and the case of Hamira Bibi v. Zubaida Bibi(+). In the case of 
Maina 516i interest was allowed at the rate of 3 per cent. but it 
was not definitely laid down that a Muhammadan widow can in all 
cases claim interest on her dower as a matter of right. In the 
case of Hamira Bibi y. Zubaida Bibi (°) Mr. Justice Karamat 
Husain went so far as to lay down (at page 193) that 


‘“a Muhammadar widow in possession of her husband’s estate 
in lieu of her dower could claim interest on it, and that the 
courts in British India should not refuse to grant her a decree 
for it on the ground that the Muhammadan law prohibits usury.” 


This seems to jndicate that interest could be claimed as a matter 
of right. But when this case cfme before the Privy Council in 
appeal (reported in I. L. R, 38 Al., 581), their Lordships did 

(1) I, L. R., 38 All., 581, {2) [1910] J. L. R., 33 All, 182, 
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not lay down any rule of law to the effect that the widow was 
entitled to claim interest on dower debt in all cases, but held that 
she was entitled to interest on certain equitable considerations. 


The Calcutta High Court-~in the case ‘of: Bakreedan y. Ummatul 
Fatma(*) took the view that where the dower is fixed ata sum 
very much larger than the alue of the entire prop2rty belonging 
to the husband, the widow is not entitled to claim interest on the 
dower. 
ant would not be entitled to claim interest since the value of the 
property left by the husband is much less than the dower. The 
value of the property would not be more than Rs. 18,000, whereas 
the dower is Rs. 50,000. It would appear therefore that same 
discretion is allowed to the courts in determining whether interest 
should be allowed, and the disproportion between the value of the 
property and the dower is a good ground for holding that interest 


cannot equitably be allowed. In the present case we are decidedly 


of opinion that no interest should be allowed. 


But, apart from equitable considerations, we hold that the claim 
to interest is barred by the principle of res judicata. In the 
earlier litigation the widow claimed no interest. She certainly 
could and should have claimed interest if she had not deliberately 
omitted such claim. So the decree in the former suit must be 
taken as having decided that no interest should be allowed. The 
widow's representatives are precluded from claiming interest in 
the present suit. 


Lastly the appellant claims that 16 per cent. should be allowed 
for the costs of collection. It appears from the Commissioner's 
report that 74 per cent. on collections was allowed on account of 
ordinary village expenses and expenses of settlement and of suits 
but nothing was allowed on account of collection charges. The 
Commissioner did not allow anything on account of collection 
charges because no instructions to this effect had been given to 
him. The trial court allowed 2$ per cent. extra on collections so 
as to raise the total allowance to 10 per cent. But the appellant 
claims that he is entitled to 74 per cent. on account of village 
expenses, etc., in addition to 10 per cent. on account of collection 
charges. In our opinion the allowance of ro per cent for collections 
is reasonable and it is usually given in cases of this sort. It has 
been contended for the respondent that the defendant in paragraph 
23 of the written statement did not claim a deduction of more than 
IO per cent. both on account of village, expenses and collection 
charges, and this is exactly what has been allowed. It appears 
however that the 10 per cent. which was asked for was on the 
gross rental and not on the actual collections, so the defendant has 
not received the full amount of allowance which. he claims. We 
hold that the defendant should be allowed 10 per cent. on the 
actual callections. It has Been agreed between the parties that on 


(1) 3 CL. J. S41. 
115 


If that principle is applied to the present case, the defend- - 
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CIVIL this finding the additional sum payable to the defendants comes to 
1926 Rs. 2,147. We therefore add this to the amount which the plaintiff 
has to pay to the defendants 1 and 2 before taking possession. 
diet We therefore alter the decree of the court below to this extent 
di only that we substitute the sum of Rs. 2,254 instead of Rs. 107. 
DILFAROZ In all’ other respects the decree of the trial court is upheld. As 
pu the respondents have succeeded on the principal issues we allow 
“Ring, J. two-thirds of the respondénts’ costs and one-third of the appellants’ 
- * ` costs in this Court together, in each.case. We do not disturb the 
order of the lower court as to costs. 








Decree modified. 


3 








CIVIL MAHADEO PANDEY AND OTHERS (Defendants) 
1926 VEF SUS 
June, 25 SOBHA NATH PANDEY AND ANOTHER (Plaintiffs) .* 
warisu, J, Cwl Procedure Code (Act V of 1908), Or. 32, r.3—Representation of minor 
PULLAN, J. — Appointment of guardian ad litem—Mortgage— Suit for foreclosure— 


Ex parte preliminary decree agains! minor—Final aime ir- 
régularity in issue of, effect of. 


Ina suit for foreclosure an ex parte preliminary deciee was passed 
against a minor under the guardianship of the Nazir, the father 
having declined.to act as guardian. Later on, in an application 
for the preparation of the final decree for foreclosure the minor 

A was impleaded under the guardianship of the father instead of that 
e j of the Nazir. Notice was Bsued to the father, who did not object, 
for himself and as guardian of his son and the final decree was 
prepared. Ina suit for redemption brought by the minor on the 
allegation that his 1ight had never been foreclosed, Ae/đd, that the 
principle laid down in Ram Barechha Ram v. Tarak Tewari, 14 
A. L. J. R., 589, to the effect that where there has been an 
irregularity in the appointment of a guardian, the moment it-is 
shown that there has been no fraud and that the minor’s interests 
have not been prejudiced by the irregularity, the minor’s right to 
set aside the proceedings must be denied, is equaily applicable to 
all the machinery relating to the appointment in respect of- 
which the guardian stands in the shoes of the nominal litigant. 

bare No formal notice is necessary in the case of an ordinary mort- 
gagor sui furis. Pandu Parbhu v. Juje Lobo, I. L. R., 27 Mad., 40, 
Tara Pado Ghose v. Kamini Dassi, I. L. R., 29 Cal., 644 and 

Bibi Tasliman v. Harihar Mahto, I. L. R., 32 Cal., 253, followed. 
~ SECOND APPEAL from a decree of LAL Goran MUKERJI Eso, 
District Judge of Azamgarh, modifying a decree of BABU RAM 

UGRAH LAL, Subordinate Judge. 


The following is the Referring Order :-— 


SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for redemption. A mortgage by conditional sale, ee 27th 
* S, A. No. 1854 of 1923 
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June, 1888, was executed by Ramsaran, the grand-father of CIVIL 
Somnath and the great-giandfather of Ranjit. In 1909, after ee 
the new Code of Civil Procedure had come into force, the 
mortgagees brought a suit for foreclosuwie and impleaded all the MAHADEO 
members of the family including the present plaintiff Somnath, PANDEY 
Ranjit plaintiff was not eyen born then. The plaintiffs proposed SOBHA 
to make Gaya, the father of Somnath, his guardian. Itis not NATH - 
quite clear how the. interest of Gaya was in any way adverse to PANDEY 
Somnath, but Gaya apparently declined to act as guardian, with a 
the result that the court appointed the Nazir of the court as the 

guardian of Somnath minor. The other members of the family 
compromised the claim, but an ex parte decree was passed against 

Somnath under the guardianship of the Nazir on the eacth of 

September, 1909. It isnot suggested that there was any irregularity 

up to this stage in the proceedings. 


In r910 the mortgagees made an application for the prepara- 
tion of a final decree for foreclosure but instead of impleading 
Somnath under the guardianship of the Nazir they impleaded 
him under the guardianship of his own father Gaya. Notice i 
was issued to Gaya for himself and as guardian of his own son 
Somnath, but he did not object. A final decree for foreclosure 
was then prepared. Butin this final decree Somnath’s name was 
mentioned without the addition of any words like “under the 
guardianship of the Nazir or Gaya”. Subsequently the mort- 
gagees applied for formal delivery of possession and again 
impleaded Somnath under the guardianship of his father Gaya. 

Now Somnath and his nephew Ranjit have brought this suit 9 
for redemption on the allegation that their rights have neve) been 
foreclosed. The court of first instance dismissed the suit but on 
appeal the learned District Judge has decreed it. In my Opinion 
this case raises substantial questions of law which require deter- 
mination by a Division Bench. There is authority’ for the 
proposition that in preparing a final decree it is not absolutely 
necessary to issue fresh notice to the judgment-debtor. When 
the time fixed for the preliminary decree for payment has expired 
the mortgagors run the risk of a foreclosure decree being pre- 
pared ; wdethe ‘Case of Pandu Prabhu v. Juje Lobo, I. L. R., 27 
Mad., 40 and’ the case of Zura Pado Ghose v. Kamini Dassi, 
I. L. R., 29 Cal., 644. There is however an observation in the 
case of Bibi Tasliman v. Harihar Mahto, I.L. R., 32 Cal., 253 
that the court itself has an inherént power to set aside an ex parte 
decree -which had been passed without notice to the mortgagor. 
All these cases were under the Transfer of. Property Act. The 
learned District Judge in this case has conceded that Jt was not 
absolutely necessary to issue notice, What, however, he has 
held is that the court decided to issue notice and did issue notice 
to Gaya and not to the Nazir. This in the opinion of the learned 
Judge amounted to an irregularity. 


1926 





Another point mentioned “is that in the final decree which was ° 
prepared, the name of Somnath alone was mentioned without the 
words ‘under the guardianship of the Nazir”. his has been 
taken lo mean that he was treated as a major and ‘not’ a minor. 


o 
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CIVIL This is said to be the second itregularity. 


1926 The learned Judge has further held that inasmuch as Somnath 
— has lost the right of redemption ın consequence of the decree, he 


MAHADEO 
PANDEY has been prejudiced by the irregularities. 


v. . The question whether the omissions mentioned above amount to 


Se irregularities is undoubtedly a substantial question of law. 
ATH 
PANDEY As regards the question whether the mino: has been prejudiced, it 


might ordinarily have been a question of fact but the learned 
Judge has assumed that because the minor has lost his right: of 
redemption, he has necessarily been prejudiced, whereas one 
might have supposed that the injury should be a consequence of 
the irregularity. No attempt apparently was made to show that 
if notice had been issued to the Nazir himself the amount would 
have been paid in time and the property redeemeda On the 
other hand, it rather seems that the only person who could have 
intervened or paid the money would have been Gaya, the father, 
to whom notice was actually sent. It may therefore be a question 
whether the plaintiffs have really been prejudiced by the absence 
of the notice issued to the Nazir. In two cases it has been held 
that in spite of the irregularity the minor defendant was not 
prejudiced: vide the case of Ram Barechha Ram v. Tarak Tewari, 
14 A. L. J. R., 589, which has been followed in the case of Kuber 
*Upadhia v. Ramakar Dat Upadhia, 23 A. L. J. R., 44. 

I accordingly refer the case to a Bench of two Judges. 

Durga Prasad, for the appellants. 


v Narı madeshwar Prasad Upadhaya, for the respondents. 


The judgment of the Court was delivered by 


Walsh, J. WALSH, J.—In our opinion this appeal must succeed. It 
seems to us, apart from authority, that the law is clear. It is not 
necessary to set out the facts, which can be gathered very clearly 
from the referring order of Mr. Justice Sulaiman, and, if necessary, 
supplemented by the District Judge’s judgment. Rules 2 and 3 of 
Order 34 provide the machinery for enforcing mortgages by means 
of a foreclosure decree, and everyone agrees that no notice to the 
mortgagor between the preliminary decree and the final decree i is. 
prescribed. The reason for that is obvious. Whena decree of Ags 
competent court has already decided that within 6 months the property 
which the defendant values will be taken away from him for ever, 
if he is not sufficiently interested in the subject to realise that unless 
he exercise his right of redemption within 6 months he will never 
have another chance, it is hardly likely that a piece of paper i3sued 
to him from the same court reminding him of what he already 
knows will make any difference to his mind. The authorities of 
Pandu Parbhu v. Juje Lobo (7), and the case of Zara Pado-Ghose 
y. Kamini Dassi (*), cited by Mr. Durga Prasad, are merely 

* examples making it quite clear that in the case of an ordinary mort- 
gagor sui juris no formal notice is necessary. We find nothing 
(x1) I. L. R., 27 Mad., qo. * (a) LL R, 29€al., 644. 


“ 
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in the case of Bibi Zasliman v. Harihar Makto (*) inconsistent CIVIL 
with this view. s 1926 


Mr. Upadhaya for the respondents has rightly pointed out that.) UL 
these cases do not relate to minors. That is quite true. Different PANDEY 
considerations arise in the case of minors. We have to see whether v. 
in a case applicable toa minor there is any evidence, if wearea  SOBNA 

court of fact, or if there is any finding, if we are a court of law, PANDEY 
that his interests have been injuriously affected. We shold that 
there js no evidence of anything of the kind in this case, and that 
there is no real finding to that effect. The Nazir had been appointed 
as guardian for the litigant, and had acted up tothe date of the 
preliminary decree because the father had refused The suit had 
been compromised. The minor’s interests were not distinct from 
the others. He was living with his father, and an indication to his 
father that the time had arrived for making a final decree would 
necessarily reach him if it concerned him to know. In our view 
the finding of the District Judge, which was undoubtedly intended 
to be a finding of fact, that the minor was prejudiced, stopped 
short of whatis required by law. He holds that as the result of 
the irregularity the minor was deprived of his ancestral property. 
There are two fallacies in that sentence. He was not deprived in 
any other sense than everybody is deprived of anything with which 
he pays his just debts, and it a person owes Rs. 100 and pays 
Rs. 100, it is not a correct statement as a matter of law to say that 
he is prejudiced by the proceeding, and there was no connection 
between the failure to give the notice in this case and the order 
depriving the mortgagor of the ancestral property, because there 
was nothing to litigate, there was no proposal to redeem, no money 
was available for the purpose, and no effort, either within the time 
or outside the time, had ever been shown with a view to establishing 
that redemption was contemplated, and therefore the final decree 
was the result of the failure to issue notice. The result would 
have been just the same if the notice had been issued to the Nazir. 
We agree with what a member of this Court has already said in 
„One of the cases relied upon by Mr. Durga Prasad, in the case of 
“Ram Barechha Ram v. Tarak Tewari (?):—“Where there has been 
an irregularity in the appointment of a guardian, the moment it is 
Shown that there has been no fraud and that the minor’s interests 
have not been prejudiced by the irregularity, the minor’s right to 
set aside the proceedings must be denied”. The same principle 
is applicable, not only to the appointment of the guardian, but to 
all the machinery relating to the appointment in respect of which 
the guardian stands in the shoes of the nominal litigant. 
The appeal must therefore be allowed and the decree of the first 


court restored with costs here arfd below. : 
i Appeal allowed. 


(1) I L. R., 32 Cal, 253. ° (2) 14 A. L. J. R., 589 at 596. 





Walsh, J. 











Mears. C. J. 
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LAIQ SINGH (Plaintif) 
VEYSUS 
JAGDISH SINGH AND ANOTHER (Defendants) .* 
ligh Court Rules—Printing of the record—Practice. 


There is no rule which says that the appellant is to print 
papers on which he relies in the sense that he need only print 
papers in his favour. He must print all the papers which he 
desires to use either by way of building up his case or by 
criticism destroying the case of the other side. 


FIRST APPEAL from a decree of MAULVI SHAMSUDDIN KHAN, 
Subordinate Judge of Jhansi. 

N. C. Vatsh, for the appellant. 

Katlas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

MEARS, C. J.—This was a suit brought by Laig Singh against 
one Jagdish Singh and Musammat Gori Dulahin, widow of one 


Hamir Singh. The points that had to be decided in the case were 
mainly whether one Hamir Singh had been adopted by Baldeo 


- Singh, but the most important question of all was whether on the 


4th November, 1919 Hamir Singh in his last illness had madea 
will in favour of Jagdish Singh The will bears the date, 4th 
November, 1919, and in the plaint it was definitely stated that the 
will was a forgery, and that was the issue on which this matter was 
fought out. The evidence was very conflicting There has been 
printed evidence in support of the theory that Hamir Singh was so 
ill for five or possibly more days before his death that he was not in a 
physical or-mental conditidn in which.to make a will. There has been 
printed the evidence of the vatd, Munnu Lal, who attended him and 
the evidence of three or four witnesses who were round his bedside, 
and they all concur in saying that for four or five days before his 
death Hamir Singh was unconscious, was wandering in his mind 
and certainly unable to understand the text of a will or to make his 
signature, and that in fact they were so much around him throughout. 
the time that in fact no will was ever presented to him. 

Now the learned Subordinate Judge had before him evidence of ` 
an entirely opposed character. He says: “ The defendant Jagdish 
and no less than five witnesses, Ram Dayal, Ram Nath, Sevak Ram, 
Ratan Singh and Ram Bharose depose to the effect that Hamir 
Singh executed the will and signed and thumb-marked it in the 
presence of the witnesses and that Hamir Singh was in his proper 
senses". The Judge also refers to the evidence of Avadh Behari 
Lal who said that Hamir Singh made part of his signature in a 

*F. A. No, 203 of 1923 - ° 
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peculiar manner and he recognized that signature upon the will, 
and in the result the learned Subordinate Judge, balancing these two 
completely antagonistic stories, came to the conclusion as a matter 


CIVIL 


1926 


of fact, that the will was a genuine document executed in the [VAIO ee 


manner that Jagdish Prasad and the five other witnesses had deposed 
to. e 


Laiq Sieh appears in appeal, and he can only succeed by over- 
setting the finding of fact of the learned Subordinate Judge who, on 
an examination of the evidence, has come.to the conclusion that the 
document is a genuine document. Laiq Singh has put before this 
Court some portions of the paper-book but he has not printed the 
evidence of any of these witnesses whose testimony it is essential 
for him to get out of the way before he can succeed. The conse- 
quence is that Dr. Vaish, who appears on behalf of the appellant, 
has no material before him which he can present to us by way of 
criticism of the Judge’s finding. He has told us that it is the practice 
for the appellant to print only those papers “on which he proposes 
to rely ” and for the respondent to do the same. It may be that 
by a happy chance the paper-book under those circumstances may, 
in some instances be relatively complete, but we take entire 
exception to this statement of the practice, and if it is a practice 
which in fact exists, it should be altered. What is the obvious 
duty of an appellant who has to get rid of a judgment against him 2 
He will of course print evidence and documents in his favour but 
equally he must print evidence and documents which tell against 
him if it is going to be a part of his case that the lower court mis- 
directed itself. As regards witnesses, it may be that the appellant 
thinks the Judge went wrong on a balance of testimony. It may be 
that he gave undue weight to the testimony of one witness ora 
class of witnesses or failed to perceive facts which weakened or 
destroyed the weight of the evidence of one or more witnesses. As 
regards documents, he may in the appellant’s view have put a wrong 
construction upon a document which, though in terms favourable to 
the respondent, may yet be open to criticism by an appellant. Of 
course an appellant may “ chance ” it and may, if he likes to take 
the risk, omit documents which he thinks the respondent is 
certain to print. If he does so, then he may find himself in the 
position of the present appellant, who in the absence of the evidence 
of the witnesses relied upon by the Judge is unable to advance any 
argument to satisfy us that the decision of the Judge was wrong. 
We think it extremely desirable that appellants, in considering what 
are the papers to be printed, must remember that there is no rule 
which says that the appellant is to print papers on which he relies 
in the sense that he need only print papers in his favour. The 
appellant must print all the papers which he desires to use either 
by way of building up his case or by criticism destroying the case 
of the other side, that is, every document on which he can base any 
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argument to show that his appeal should succeed, This may increase 
the burden upon an appellant but it is the only safe course to pursue. 
We have discussed this matter at some length in order that there 
may be no question as to what is the duty of an appellant in these 
circumstances. The result is that this appeal fails and is dismissed 
with costs. : 
Appeal dismissed. 


BALKARAN SINGH AND OTHERS (Plaintiffs) 
VETSUS l 
DULARI BAI AND OTHERS (Defendants) * 


Pleadings—Omission of points which should have been made subject of an 
issue— When not to be entertained by appellate courts—Evidence Act, 
section QO— Document more than 30 years old—Stenature of executant ° 
made bythe ten of scribe— Whether scribe duly authorised— Presumption. 

Lower appellate courts and the High Court sitting either in 

— Letters Patent or in second appeal, ought not to entertain points 
which should have been alleged in the pleadings and made ihe 
subject of an issue and argument and of decision by the trial 


court and also stated in the grounds of appeal clearly and 
directly. 


The presumption allowed by section 90 of the Evidence Act 
that a document more than 30 years old was duly executed also 
includes the presumption that where the signature of the executant 
purports to have been made by the pen of a scribe the scribe 
must be duly authorized to sign for the executant. 


‘Haji Sheikh Bodha v. Sukhram Singh, 22 A. L. J. R., 857, 
followed. 

SECOND APPEAL from a decree of H. BEATTY ESQ., Sub- 
ordinate Judge of Mirzapur, reversing a decree of BABU NAND Lat. 
SINGH, Munsif. 

Shiva Prasad Sinha, for the appellants. 

The respondents were not represented. . 

The judgment of the Court was delivered by hfe 


MEARS, C. J.—We are of opinion that this appeal must ie. 
allowed. Musammat Dulari, who was the only appellant before the 
Subordinate Judge of Mirzapur, appears to have rested her appeal 
upon a preliminary “point, that no evidence had been produced to 
prove that “the person signing the mortgage-deed (Bikram Singh) 
-had authority to do se from the real executant.” The position of 
Musammat Dulari was that she had come into this suit ‘for redemp- 
tion by reason of her having bought from the auction-purchaser 

*S, A. No, 341 of 1924 eT 
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some portion of the mortgagee’s rights. The issues, which were CIVIL 
framed by the learned Munsif, were framed in the main upon her oie 
written statement. That written statement contains‘no allegation — 
whatever of any want of authority in Bikram Singh. It was on this PALRARAN 
one point alone that her appeal was allowed. We have repeatedly t. 
stated in this Court that lowersappellate courts and this Court sitting DULARI BAI 
either in Letters Patent or in second appeal, ought not to entertain ,,,, r CJ. 
points which should have been alleged in the pleadings and made the 

subject of an issue and of argument and of decision by the trial court 

and also stand in the grounds of appeal clearly and directly. The, 

trial Judge does not have an opportunity of giving a decision upon 

a point such as this and it is not fair to a lower court to upset an 

appeal on a ground never submitted to it. We therefore allow 

this appeal, but we deem it necessary to call attention to the case 

reported in Hafi Sheikh Bodha y. Sukhram Singh (*) where it was 

decided that the presumption which is allowed by section go of the 

Evidence Act, that a document more than 30 years old was duly 
executed by the party by whom it purported to be executed also 

includes the presumption that where the signature of the executant 

purports to haye been made by the pen of a scribe the scribe must 

be duly authorised to sign for the executant. In the case under 

appeal the authority of Bikram Singh who purported to act under 

the authority of Har Dayal Singh and Musammat Khatua in the 

execution of the document was challenged. The mortgage-deed was 

of the year 1876 and we are of opinion that there was a presumption 

rebuttable no doubt by evidence, but nevertheless a presumption in 

favour of due and proper execution of that document by-a person 

having authority to execute it. 


We therefore allow this appeal, set aside the decree of the lower 


appellate court, and restore that of the court of first instance with 
costs in all courts. 











Appeal allowed. 
(1) [1924] 22 A. L J. R., 857. 
FULL BENCH 
C 

2n GIRJA NANDAN THROUGH RAM SARUP (Plaintiff) sn 
TE VEI SUS 1926 

fae HANUMAN DAS (Defendant) * June, 25. 

7 FaSt of Property Amendment Act (XXVII of 1926)}— Efect of, on SULAIMAN,)J. 
documents executed prior to tts coming into force—Not retrospective. BOYS, J. 





Held (ber SULAIMAN, DANIELS and BOYS, JJ., WALSH, A.C. J. 
and MUKERJI, J., dissenting): 
WALSH, 


The Transfer of Property Amendment Act (X XVII of 1926) is ° A.C. J. 
not retrospective in its nature so as to apply to documents exe- SULAIMAN,]. 


July, a7. 





: * S. A. Na. 1000 of 1923 a 
116 Ps G Boys, J. 
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CIVIL cuted prior to its coming into force. 

1926 Attornsy-General v. Theobold, [1890] 24 Q. B. D., sg 7, Naga 

— Whongx. The Queen, 7 Moo. I. A., 72, James Gardner y. Edward A. 

GIRJA » Lucas, [1877-78] 3 App. Cas., 582, Young v. Adams, [1898] App. 
airs Cas., 469, Shamu Pattar v. Abdul Kadir Raouthan, 1. L. R., 38 
HANUMAN Mad., 607, Modern Railway Co. y. Pye, [1861] 30 L.J. C. P., 

DAS 314, Mohammad Abdus Samad v. Qurban Husain, |1903] I.L. R., 


26 All., 119, Gopal Pande v. Parsoitam Das, 1. L. R., § All., raz, 
Pardo v. Bingham, |1870] L. R., 4 Ch., 735, Leeds and County 
Bank v. Walker, |1883] 11 Q.B. D., 84, Naim ul-Hagy. Muhammad 
Subhan Ullah, I. L. R., 41 All., 1 and Colonial Sugar Refining 
Co. v. Irving, [1905] A. C., 369, referred to. 


Where one of the marginal witnesses to a mortgage-deed, exe- 
cuted nine years prior to the passing of the Transfer of Property 
Amendment Act (XXVII of 1926), saw the execution while the 
other put his signature on the document on receiving a personal 
acknowledgment from the executant, /e/d, that the mortgage was 
invalid inasmuch as it was not duly attested as required by the 
ruling in Shamu Pattar v. Abdul Kadir, I. L. R., 38 Mad., 607 
and therefore a suit based on it must fail. 


SECOND APPEAL from a decree of BABU BAIJNATH DAS, 
District Judge of Gorakhpur, modifying a decree of BABU C. DEB 
BANERJI, Subordinate Judge. 


Hartbans Sahat, for the appellant. 
Shiva Prasad Sinha, for the respondent 
The following reference was submitted by 


SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for sale on the basis of a mortgage-deed, dated the 31d of 
April, 1917, and presented for registration on the 24th of April, 
1917. The suit was’contested mainly by defendant No. 2 who 
held a mortgage, dated the 8th of April, 1917, and presented for 
registration on the rzth of April, 1917. The defendant pleaded 
that the plaintiff’s mortgage-deed had been ante-dated and was 
in fact subsequent to the defendant’s mortgage. This point has 
been conclusively found against the defendant. He further 
denied the completion and validity cf the document. The court 
of first instance in a very summary judgment decreed the claim. 
On appeal the learned District Judge held that the plaintiff’s 
mortgage-deed was defective for.want of proper attestation. -He 
held that it was executed in the presence of only one witness - 
Baldeo at one place and then it was brought to the court Com: 
pound where it was attested by the second witness ‘Kamla.’ 
Kamla was dead and could not be produced, but Baldeo was. 
examined. The learned Judge felt inclined to assume that Kamla 


a must have attested the document at the request and admission 
nee of the mortgagor. He, however, did not feel inclined to re- 
examine Baldeo because he was of opinion that even if Kamla 

° had signed the document on the acknowledgment @f the mort- 


gagor, there was no proper attestation ın law and the document 
created no charge on the property. “He accordingly altowed the. 
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appeal by the contesting defendant and gave the plaintiff a mere 
simple money decree against the mortgagor. 


The plaintiff came up in appeal to this coutt and a Bench of 
this Court came to the conclusion that the trial of the suit by 
the first court had been unsatisfactory and that inasmuch as the 
pleas taken by the defendants were not quite express and clear, 


there was a possibility of the plaintiff having been prejudiced. 


This Court accordingly on the 23rd of March, 1926, sent down 
an issue whether or not the statutory provisions with regard to 
attestation had bcen duly complied with. Parties were given 
the opportunity to produce additional eviderce if they chose. 
The finding now returned by the Distiict Judge comfirms what 
had been anticipated on the former occasion. It is found that 
Baldeo actually saw the executant sign the document, and attest- 
ed it at one place; and later on at another place Kamla, the 
second witness, received an acknowledgment of the execution by 
the executant and then signed it. 


There can be no doubt that under the ruling of their Lordships 
of the Privy Council in the case of Shamu Pattar v. Abdul Kadir 
Ravuthan, I. L. R., 35 Mad., 607, the signing of the document 
by Kamla was not a valid attestation. It has, however, been 
pressed before us that the effect of the new Act 27 Of 1926, is to 
make it a valid attestation. 


In order to ascertain whether the new Act is a declaratory Act 
with retrospective effect so as to affect all documents executed 
prior to it, as well as all litigations pending at the time when 
it came into force, it would be necessary to examine the state of 
the law as it stood prior to the passing of this Act. Section 59 
of the Transfer of Property Act (IV of 1869). required that a 
inortgage-deed must be attested by at least two witnesses. The 
legislature did not expressly define what the word “attested” 
meant. It left it to be understood in its ordinary meaning. On 
the other hand the Indian Succession Act (X of 186s),.section so, 
expressly provided how the witnesses were to sign the document 
and made the 1eceipt of a personal acknowledgment sufficient. 
This High Court in the case of Sheikh Ghazi v. Bhawani Prasad, 
[1896] A. W. N., 89 and Gangadet y. Shamsundar, I. L. R., 26 
All., 69 expressed the view that attestation in section 59 of the 
Transfer of Property Act did not mean that the witnesses must 
actually see the executant sign the document; but that an 
acknowledgment by the executant was quite sufficient. On the 


- Sy rother hand the view taken by the Calcutta High Court was that 


sae” 


~— 


the word “ attested ” meant that the witnesses must be witnesses 
of the actual execulion. Girindra Nath Mukerji v. Bejoy Gopal 
Mukerji, I.L. R., 26 Cal., 246, and Abdul Karim v. Salimun, I. L. 
R., 27 Cal., 190. The Madras High Court took the same view. 
Shami Pattar v. Abdul Kadir Ravuthan, 1.L, R., 31 Mad., 215. 
The Bombay High Court in an earlier case, Ramji Haribhai v. 
Bai Parbati, I. L. R., 27 Bom., 91, took a contrary view holding 
that‘ackKnowledgment was sufficient. The same Court, however, 
in a later case, Ranu Bin Shivji Barate v. Laxman Rao Krishna 


- Limaje, I. L. R., 33 Bom., 44, expressed the view that an 
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attesting witnėss to a deed is a witness who has seen the deed 
executed, and who signs it asa witness. The Calcutta view 
was also followed by the Judicial Commissioner’s Court in the 
Central Provinces. Thus prior to 1912 acknowledgment was 
deemed to be sufficient by this Court, but it was not considered 
sufficient by the other High Courts. 


The Madras case went up in appeal before their Lordships of 
the Frivy Council, who overruled the Allahabad cases and 
affirmed the Calcutta and the Madras view. Shamu Pattar v. 
Abdul Kadir Ravuthan, I. L. R, 35 Mad., 607. Their Lordships’ 
decision is a clear pronouncement that the word “attested” in 
section sg of the Transfer of Property Act meant ‘the witnessing 
of the actual execution of the document by the person purporting 
to execute it.’ After this authoritative pronouncement of the 
highest tribunal, no doubt could remain as to the meaning of the 
section. 


As, however, a contrary view had prevailed in this High Court, 
there were many creditors who had acted upon the rulings of 
this Court and had taken deeds signed by witnesses on mere 
acknowledgments. Such creditors were likely to be affected 
adversely. The legislature recognised that so far as these 
provinces were concerned, there might be a great hardship 
although there might be no such hardship in the other provinces. 
Accordingly Act 26 of 1917, called the Transfer of Property 
(Validating) Act, 1917, was passed. The professed object of 
this Act was to validate certain transfers of property made prior 
to the 1st of January, 1915, and the Act was to extend in the 
first instance to the United Provinces of Agra and Oudh only. 
By section 2 of the Act the legislatwe validated instruments of 
mortgage or gift executed prior to the ist of January, rg15, 
although they had been signed by witnesses without seeing the 
executant sign. them, provided that’such witnesses had before 
signing received from the executants personal acknowledgments 
of their signatures. Section 3 under certain circumstances allowed 
restoration of claims on documents prior to the rst of January, 
1915, which had been wholly or in part dismissed, rejected or 
withdrawn after the 3oth of July, 1912, (the date of the judg- 
ment of their Lordships of the Privy Council) and before the 
commencement of the Validating Act. The passing of this 
Validating Act leaves no doubt in one’s mind that the legislature 
recognised that the documents not signed by the witnesses in 
the way in which their Lordships had iuled they ought to be, 
were invalid and that in order to remove the hardship which - 
undoubtedly existed in these provinces it was necessary to 
validate such transfers. If in the opinion of the Jegislature 
their Lordships of the Privy Council had committed a judiciary 
erro! in wrongly interpieting section 59 of the Transfer of 
Property Act, it was not necessary to “validate transfers made 
prior to r915. Ail that was netessary would have been to declare 
that they were not al all invalid. ‘The further faet that that 
Act was confined in its operation „to these provinces in the 
first instance and for a limited period makes it quite °clear that 


å 
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the law as interpreted by the other High Courts and affirmed ' 


by the Privy Council wasto be left unaltered unless the Governor- 
General by notification extended the operation of the Act to 
those provinces. It would thus seem‘that the effect of Act 26 
of 1917 was to recognise that the ruling of their Lordships of 
the Privy Council laid down the correct law, but it was considered 
advisable that that law should not be made applicable to 
ceitain transactions prior to 1915 which might have been entered 
into under a misapprehension of the law induced by the rulings 
of this Court. 


As stated above, this Act was confined to these provinces and 
limited to a fixed period. All documents from the rst of January, 
191g up to 1926, throughout the whole of India, were governed by 
the ruling of their Lordships of the Privy Council and could not 
be deemed to create a valid charge so as to pass interest in 
immovable property unless the documents had been signed by at 
least two witnesses who had actually seen the execution. 


One may ignore the historical fact that between 1917 and 3925 
two attempts were made to get the ‘I'ransfer of Property Act 
amended, but on some’ ground or other both the Bills weie 
ejected. In March 1925 a Bill which was the precursor of the 
present Act was introduced. One may again ignore the circum- 


| stance that there are differences between the Bill as orginally 


introduced and the Act as passed, and one must also ignore the 
statement of Objects and Reasons and the report of the Select 
Committee on the Bill But’ the previous enactment of 1917 
cannot be ignored when the retrospective nature of the new enact- 
ment has to be considered. 


If ‘the legislature had intended to make the Act retrospective, 
there was nothing to prevent it from saying so expressly. ‘There 
is no such express declaration. But the omission of such express 
declaration does not necessarily show that an Act is not  retros- 
pective. The preamble, however, undoubtedly favours the appel- 
lant. It says: “ Whereas it is expedient to explain certain provi- 
sions of the Transfer of Property Act, 1882; it is hereby enacted 
as follows”. The preamble is no doubt a key to the construction 
of the statute, but it cannot, of course, control its provisions. 
Aga Whong and others v. The Queen, 71 Moore’s Indian Appeals, 72 
at 99. The preamble may therefore suggest what the intention 
might have been but one has to see whether that intention has 


been carried out by the Janguage of the statute. 


In declaratory statutes one ordinarily finds the word “' declared ” 
and not only “ enacted ”. But the omission of the word “declared ” 
is by no means conclusive. Similarly the title of the Act, which 
is called the Transfer of Property Amendment Act, need not 
necessarily show that the previous law is sought to be amended. 
One may not attach any great importance to the circumstance 


‘that the Act did not come into force immediately when it 


was passed, but come into force on the 25th of March, 1926, 


when ole received the assent of the Governor-General. But section ° 


2 does not merely proyide that, section s9 of the Transfer of 
ProBerty Act ,always had and has a particular meaning, or that 
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it must be deemed to have*that meaning. On the other hand, an` 
exhaustive and elaborate definition of “attestation” is laid down 
and the whole of that definition is to be “inserted” in section 3 
of the Transfer of Property Act. For a declaratory Act all that 
is necessary is to declare what the law is and not to amend the 
Act by introducing into one of its seclions certain new words. 


The body of the Act is thus not quite in harmony with the 
preamble. In order therefore to decide whether the Act must be 
taken to have a retrospective effect it is necessary to take into 
account a number of other considerations. Had it embodied a 
mere rule of procedure, there would perhaps have been no 
difficulty. But the law requiring how a transfer of immovable 
property by mortgage can be effected is not a mere tule of 
evidence. ‘The provisions are mandatory and imperative. Without 
registration and without proper attestation there is no transfer of 
immovable property at all. 


Under a statute of 1696 it was necessary in Scotland that where 
a deed consists of more than one page, each page should be 
attested in the same manner by the grantor with his usual and 
accustomed form of signature. An agreement for a lease was 
executed in 1873, written on seven pages, of which only the last 
page was signed in full, the remaining pages being only initialled. 
The Conveyancing Act of 1874, section 39, provided: ‘No deed, . 
instrument, or writing subscribed by the grantor or maker thereof, 
and bearing to be attested by two witnesses subscribing, and 
whether relating to land or not, shall be deemed invalid or denied 
effect according to its legal import because of any informality of 
execution.’ ‘The question arose whether this Act had restrospec- 
tive effect so as to validate the previous agreement. The House 
of Lords in James Gardner v. Edward A. Lucas, [1877-78] III App. 
Cas., 582, held that it did not. Lord Cairns, L. C. at page 593 remark- 
ed: Ifthe construction contended for by the appellant is correct 
the consequence is that this section, by words which at the outset are 
ambiguous, must have the effect of bringing again into existence, 
without limit as to time, every instrument which had failed of 
validity, which had failed to come into existence, by want of 
compliance with the formalities of the Act of 1896, and must 
have the effett of setting up every such instrument notwithstanding 
the titles and the arrangements of property which might have 
been made upon an assumption that those instruments were 


_ absolutely invalid”. Lord O'Hagan at page 601 observed: ‘“There 


are cases,—English cases, and I believe Scotch cases also,—which 
take a clear distinction between matters of procedure and matters 
of right, as to the operation of a statute prospectively or retros- 
pectively. In the case before your Lordships the matter is of a 
right created by a deed, and unless the execution of that deed 
fulfil ‘the conditions prescribed by the Legislature no right exists 
under it.” Lord Blackburn, at page 603, said: “But where the 
effect would be to altera transaction already entered into, where 
it would be to make thal valid which was previously jnvalid—to 
make an instrument which had no effect at all, and from which 
the party was at liberty to depart as lohg as he-pleased, binding— 


st 
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I think the prima facie construction of the Act is that it is not ‘to 
be restrospective, and it would require strong reasons to show 
that is not the case”, 


The next point to consider is whether by giving the Act a 
retrospective effect, vested rights would be interfered with or not 
for it is well settled that where vested rights are to be adversely 
affected, the strongest presumption, in the absence of clear and 
express words, is that an Act is not retrospective. There may be 
in existence thousands of documents throughout India which 
though purporting to be a mortgage-deed are not a mortgage- 
deed for want of proper attestation, and create no charge 
whatsoever on any immovable property. All subsequent mort- 
gagees have therefore a vested interest to claim priority as 
against such creditors and are entitled to enforce their 
claims in preference to them. Many of these might in fact have 
advanced money to borrowers after having ascertained that the 
previous documents executed by them create no valid encum- 
brance on the property at all. Could the Legislature have 
intended by one stroke of legislation to destroy the priority of 
all such subsequent transferees and bring into existence a valid 
transfer in favour ofa previous creditor, who before the Act could 
not be held to have any interest in the eye of the law? In the 
words of Lord O’Hagan James Gardner v. Edward A. Lucas, 
[1877-78] III App. Cas., 582 at 601: “Can we suppose that in 
that year (1876), no right existing, as the conditions of a valid 
execution had not been fulfilled, the Legislature intervened, and 
by equivocal words, without any expression of clear intention, 
and in direct opposition apparently to public policy and private 
interest, established a right that never before had any existence? 
TET A man who, on the faith of the construction which, as I 


, think, must now be taken to be correct, had advanced a large 


sum of monéy on a purchase would, if the view of the appellants 
were adopted, be deprived of all his outlay........ The vested 
interests are those of a man who, acting upon the law as he under- 
stands it, and as it really turns out to be, has advanced his money 
or changed his position; and it cannot be said that in these 
circumstances such interests do not deserve protection.” The 
case before us is a case in point. Under the law, as it stood 
when the District Judge passed his decree, Hanuman Das, though 
a subsequent creditor, had the first charge on the property, and 
Girjanandan had no chaige whatsoever. Even if on the 23rd 
of March, 1926, instead of remanding an issue this Court had 
accepted what the District Judge had anticipated and which has 
now been found to be the fact, the lower appellate Court’s 
decree would have been upheld. Could the Legislature have 
intended’ that because the amending Act came into force between 
the remand and the return of the finding, Hanuman Das is to lose 
his priority and Girjanandan isto acquire an interest in the property 
which he did not possess before? The position of the creditors 
in the pther provinces might well be worse inasmuch as the law 
as interpreted by the Privy Council was in no way different fiom 
thatavhich had been administered by the High Cowts there, 
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Are all such transfeiees to lose their first charge on the property 
because the new Act would make documents mortgage-deeds 
which were not understood to be such before? In view of these 
circumstances and the fact that the correctness of the Privy 
Councii ruling was acted upon, if not expressly accepted, in 1917, 


` one might have some hesitation ip holding thal the present case 


is governed by the new Act. 


The learned Vakil for the appellant has however brought“ to 
our notice the judgment in Second Appeal No. 693 oJ 1923, de 
cided on the 1st June, 1926, in which it was held that the new 
Act was retrospective in its eflect and- governs pievious trans- 
action. ‘The judgment does not show whether the significance 
of the Validating Act of 1917 was pressed before the Bench. Nor 
does it show that the possibility of the new Act affecting vested 
rights was argued. ‘The judgment is based on the view that 
the Act is a declaratory Act because it was an Act ‘to remove 
doubts existing as to the meaning or effect of a statute.” It may 
in the first place be pointed out that it could hardly be said that 
a doubt existed when the highest tribunal had made a final pro- 


nouncement and itself acted upon it in subsequent cases. It 


might not be, in the second place, quite corect to say “that all 
Acts which are passed in order to ‘remove doubts” do necessati- 
ly have a retrospective effect. Act 6 of 1913 was intended to 
declare the rights of Musalmans to make settlement, and the 
preamble of it stared “Whereas doubts .have arisen reparding 
the validity of wakfs, etc. ; and whereas itis expedient to remove 
such doubts, it is hereby enacted as follows.” 


4 


Section 4 used the language ‘No such wakf shall be deemed to 
be invalid, etc., etc.’ Although it is the declared.policy of the 
Government not to alter the Muhammadan law as to gifts and 
wakfs, all the courts in India held that the said Act, was not 
declaratory and retrospective in its effect but enacted a new rule 
of Muhammadan Law. This position was assumed to be correct 
by their Lordships of the Privy Council in the case of Mutu 
K. A. Ramanandan Chettiar v. Vava Levvat Marakayar, 15 A. L. 
J. R., 139. And this view was‘ followed by this Court in the case 
ol Naim-ul-Hag v. „Muhammad Subhanullah, 1. L. R, 41 All, E 


It may further be said that even declaratory. Acts might not 
have such a wide retrospective effect as to cover all past trans- 
actions. An Act which declares a certain matter to be an offence 
even if it were to rectify a judicial error, could hardly be _held 
to have retrospective effect so as to make a previous act com- 
mitted at the time when the law was differently understood, a 
punishable offence? It might also be conceivable that although 
an Act is made declaratory in its nature, it will not affect 
people who have acquired vested rights and who would be 


affected adversely by it. ' 


That a retrospective operation ought not to bę given to a 
statute “unless the intention of the Legislature that it should be 
so construed is expressed in plain ‘and unambiguous language” 
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is made clear by the case of Young v. Adams, 1898, Appeal CIVIL 
Cases, p. 469, decided by the Judicial Committee of the Privy ee 
Council. əTheir Lordships had in a previous case held that the 
power generally possessed by the Crown to dismiss a civil GIRJA 
officer in New South Wales at pleasure was iestricted by-the NANDAN 
provisions of the Civil Service Act, 1884, and that the Govern- He UAAN 
ment had no power to dismiss a civil servant except on the DAS 
grounds, and after the enquiry, which that statute prescribed. 

A subsequent Act called the Public Service Act of 1895 was 

passed, section 58 of which provided: ‘“‘Nothing in this Act or 

in the Civil Service Act of 1884 shall be construed or held to 

abrogate and restrict the night of the Crown as st existed before 

the passing of the said Civil Service Act to dispense with the 

services of any person employed in the public service’. It was 

held that the later Act had not a retrospective effect. Lord Watson 

in delivering the judgment ot the Judicial Committee remarked 

at page 474: It may be true that the enactments are declaratory 

in form’ but it does not necessarily follow that they are therefore 
retrospective in their operation, and were meant to apply to acts 

which had been completed or to interests which had vested before 

they became law. Neither the context of the statute, nor the 

terms of the clause itself, appear to their Lordships to favour that 

result”. At page 476 his Lordship remarked: ‘‘It does not 

seem to be very probable that the Legislature should intend to 

extinguish, by means of retrospective enactment, rights and 

interests which might have already vested.” 


There is one more consideration which cannot be lost sight of, 
If the new Act is to be retrospective then the provision in section 
2 requiring that each of the witnesses must sign the instrument 
in the presence of the executant must also have a t1etrospective 
effect. With the exception of a stray remark in the case of 
Ramji Haribhai v. Bat Parbati, I. L. R., 27 Bom., 91, we are not 
aware of any reported case in which it has been expressly held 
that the witnesses must actually sign the document in the pre- 
sence of the executant. Even the two Allahabad cases did not 
go to the length of expressly holding that attestation within the 
meaning of section 59 of the Transfer of Property Act meant that 
all that was required by section s0 of the Indian Succession Act 
should be done. When their Lordships of the Privy Council sent 
down an issue in the case of Padarath Halwai v. Ramnain 
Upadhja, I. L. R., 37 All, 474, there was no direction to enquire 
whether the female exccutants also saw the witnesses sign 
the document. There may be hundreds of documents executed by 
pardanashin ladies, bed-ridden patients or blind persons which have 
becn signed by the executants in the presence of the witnesses in 
one room and the witnesses have put their signatures in an 
adjoining room not seen by the executants. All such deeds of 
morigage and gift would have to be wholly invalid although there 
has so far been no clear reported authority indicating that this 
must bg so. To give the section a retrospective effect might hit 
hard transferees under such documents. 


In? view of all these points which deserve consideration, and 
r17 : 
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in view of the wide effect which the interpretation of this new 
Act is likely to have on all transactions since 1915 entered into 
throughout India, it seems desirable that these should be an 
authoritative pronouncement by a Full Benth. We would 
accordingly refer the following two points to a Full Bench for 
decision: (1) Whether Act 27 of 1926 is retrospective in its 
nature so as to apply to documents executed prior to its coming 
into force? (2) If so, whether it would also affect litigants in 
pending actions who ‘have obtained a decree from a subordinate 
court before the passing of the Act, but the decree is still under 
g appeal. 
The following judgments were delivered :-— 


WALSH, J.—I am unfortunately unable to agree with the view 
taken by the majority of the court in this case. The question re- 
ferred is whether. Act XXVII of 1926 applies to documents prior to 
the Act coming into force. A secondary question arises whether 
it applies in the hearing of an appeal from -a decree passed -before 
the Act. 


_In my opinion the questions permit of only one answer. The 
preamble to the Act says it is expedient to explain certain provisions 
of the Transfer of Property Act, 1882. It enacts that in section 3 
of that Act, after the definition of the word “ instrument ” the 
following shall be inserted, namely, “ attested ” in relation to an 
instrument means and then follows the interpretation to be put upon 
the word “attest ”. 


I read this to be statutory instruction to every mer who is bound 
by the statute and to the courts, to interpret the word “ attested” 
in the sense provided whenever it has to be interpreted. The Act 
came into force on the 25th of March, 1926 and from that date every 
court was bound by the statute whenever it has to consider the 
meaning of the word “attested” in relation to any instrument to 
which the Act applies. There is no language qualifying or limiting 
the instrument to which the Act applies. If it was intended to 
limit it was necessary todo it by express language having regard 
to the generality of the language which I have quoted. 

It is clear that if a certain view of the law is changed by the 
decision of a superior authority, for example, if any decision of the 
Allahabad High Court is overruled in the Privy Council, pending an 
appeal in another case, the Allahabad High Court would have to 
apply the changed view in obedience to the authority of the Privy 
Council in spite of the fact that the decision of the lower court was 
right when it was given in following the old decision. It seems to 
me incongruous that an appellate court should be bound to effect 
this result whatever the consequence to the parties in the case of a 
decision given for the first time by a superior authority and should 
hold itself not so bound in the case of a statutory definition given for 
the first time by the legislation, With all respect I regarg the çon- 


VOL. XXIV] | HIGH COURT 031 


siderations set out in the referring order as beside the question, 
having regard to the plain language and simple direction con- 
tained in the Act now under consideration. 


The case seems to me to be analogous to that decided by the 
Divisional court in England in Attorney-General v. Theobold(*). In 
that case there was previous fegislation imposing stamp duty upon 
personal property passing under a voluntary settlement. A sub- 
sequent Act enacted that the expression “voluntary settlement ” 
should be construed in a particular way. It was held that the earlier 
Act must be read as having the meaning declared by the later Act. 
The duty imposed by the court upon the statute must be discharged 
from the moment when the statute becomes law without reference 
to the date of the instrument. Where the meaning is plain we have 
nothing to do with the consequence. 
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Walsh, J. 


SULAIMAN, J.—The arguments for and against the view that Sws/aiman, J. 


Act XXVII of 1926 is retrospective in its nature are set forth at 
some length in the order of reference. It is, therefore, unnecessary 
for me to repeat them in detail. 


The strong point in favour of the plaintiff-appellant is that the 
preamble of the Act contains the expression “to explain certain 
provisions of the Transfer of Property Act, 1882” and section 2 of 
the Act defines what the word ‘attested’ means. The preamble 
standing by itself undoubtedly gives an indication that nothing new 
was being enacted but only*the meaning was being explained. But 
the preamble is merely a key to the construction of a statute and it 
cannot control its substantive provisions, which may be found to 
extend beyond the limits of the preamble. Naga Whong and others 
v. The Queen (°). The law requiring how a document is to be 
completed is not a mere rule of procedure but a substantive provi- 
sion. James Gardner vy. Edward A. Lucas (*). Without proper 
attestation no charge on immovable property is at all. created. If 
the Act of 1926 is to be held retrospective in its operation so as to 
take effect from 1882 vested rights would be affected throughout 
India. There. is therefore a very strong presumption against its 
retrospective nature unless the language employed is ‘plain and 
unambiguous’. The form of an Act is by no’means conclusive. 
An enactment may be declaratory in form but may not be retros- 
pective in its operation. Young v. Adams (‘). 


The Act.is called the Transfer of Property Amendment Act and 
did not come into force with effect from the date when it was pass- 
ed but like many other Acts from the date whén it received the 
assent of the Governor-General. It does not expressly say that it 
will be retrospective and will apply to all previous transactions. 
Section 2 does not merely declare what has always been the mean- 
ing of the word ‘attested’ but an elaborate definition is to be insert- 


(1) [1890] 24 Q. B. D., 55% (2) 7 M. I. A., 72 at go. 
(3) [9877-78] 3 A. C., 532. (4) [1898] A. C., 469. 
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ed in section 3 of tbe Transfer of Property Act. That definition 
certainly goes much further than the ordinary meaning of attested 
as given by their Lordships of the Privy Council, Shamu Pattar 
v. Abdul Kadir Ravuthan(*). After the pronouncement of the high- 
est tribunal, it could hardly be said that any doubt remained as to 
its meaning requiring an explanatiom None such doubt could cer- 
tainly remain after the legislature itself, by the enactment of Act 
26 of 1917, recognised the correctness of their Lordships’ ruling 
and found it necessary to validate transfers prior to 1915 in these 
provinces leaving the law intact in the other provinces and for the 
subsequent period. If in the opinion of the legislature their Lordships 
had committed a judicial error all that was necessary was to rectify 
that error and not to validate certain specified transfers only. 


‘If the word ‘explain’ were not in the preamble, every one 
would probably have agreed that the Act was only prospective. If 
the Act of 1917 were not in the way, I would certainly have held 
the new Act to be retrospective. One course is to ignore alto- 
gether the effect of the Act of 1917 and attach so much weight to the 
preamble of the new Act as to make it conclusive and to govern 
absolutely its substantive provisions. The other course is to admit 
that the legislature itself in 1917 accepted the law as laid down by 
their Lordships to be correct, and then to hold that the Act in 
reality alters that law, and therefore goes beyond the preamble, in 
which case it cannot be retrospective. o 


The point itself is a difficult one and the difficulty is enhanced 
all the more by reason of a difference of opinion. On the whole, I 
am still impressed more by the doubts expressed in the referring 
order against the retrospective operation of the Act and therefore 
agree with my learned brothers Daniels and Boys, JJ. in answer- 
ing the first question in the negative. 


DANIELS, J.—The questions referred for the decision of the Full 
Bench are :— 


1. Whether Act XXVII of 1926 is retrospective in its nature 
so as to apply to documents executed prior to its coming into 
force ? 


2. If so, whether it would also affect litigants in pending actions 
who have obtained a decree by a subordinate court before the 
passing of the Act, but the decree is still under appeal. 


The second question only arises in the event of the first question 
being answered in the affirmative. 

Act XXVII of 1926 came into force under the provision ot 
section 5 of the General Clauses Act, 1897, on 25th March, 1926, 
on which date it received the assent’of the Governor-General. The 
document in suit was executed on 3rd April, 1917 nearly nine years 
earlier It was a mortgagedeed requiring attestation by two 

(1) I. L. R., 35 Mad., 607. ° 
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witnesses to give it validity under the provisions of section 59 cf 
the Transfer of Property Act. It has been found that only one of 
the attesting witnesses saw the executant put his mark to the deed. 
The other attested it on an acknowledgment by the executant of the 
deed of his having executed it. Both witnesses attested the deed in 
presence of the executant. If Act XXVII of 1926 applies to the 
deed, this was a valid attestation. Under the law in force at the 
time, as laid down by the Privy Council in Shamu Pattar y. Abdul 
. Kadir (*) it was not a valid attestation. 


The first question turns on whether Act XXVII of 1926 is a 
purely declaratory Act or not. If an Act is purely declaratory, that 
is to say, if it enacts nothing new but merely explains the existing 
law, the ordinary rule of construction is that it applies equally to 
transactions prior to and subsequent to its coming into force. 
Attorney-General v. Theobold (*). It is, however, necessary to look 
at the substance and not merely at the form. An Act may be in 
form an amending Act and yet when its operative provisions are 
examined it may turn out to be merely explanatory. That was the 
case in Attorney-General vy. Theobold(*). On the other hand an 
Act may be merely declaratory in form and yet may make a definite 
change in the law. The Musalman Waqf Validating Act of 1913 
was an Act of this kind. The preamble recites that it has been 
enacted in order to remove doubts which have arisen regarding the 
validity of certain waqfs created by Musalmans Yetthe Act has 
been held not only by this court, but also by the Privy Council 
to be prospective and not retrospective in its operation. Such an 
Act comes under the ordinary rules that an Act is not retrospective 
in its operation unless an intention to make it so clearly appears on 
its face. The rule does not apply to its full extent to matters of 
mere procedure, but where a statute affects vested interests it is not 
to be construed retrospectively except where no other construction 
is admissible. Gardner v. Lucas (*) and Young v. Adams (*). It 
is unnecessary to labour the point that the Act of 1926, if retros- 
pective, does affect vested rights toa very serious extent. Rights 
in property have grown up all over India on the basis of the definition 
of attestation laid down by the Privy Council in Shamu Pattar’'s 
case (*) and accepted by the Legislature in Act No XXVI of 1917 
which will be unsettled and in many cases destroyed if Act XXVII 
of 1926 is held to apply to them. 


The present is exactly the contrary case to that which came 
before the courts in Attorney-General v.` Theobold (°). In that 
case the Act to be construed was amending in form but declaratory in 
substance. In the present case the Act is declaratory in form but 
amending in substance. If nothing had occurred beyond the deci- 


sion of the Privy Council in Shamu Pattars case(') it might be ° 


(1) I L.R., 35 Mad., 607. (2) ee 24 Q.B D., 557. 
(3) Hel, 3 A. C., 58% ° (4) [1898] A.C., 469. 
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said that the Legislature intênded to declare that decision to be 
incorrect. The matter did not, however, rest there. The Indian 
Legislature by Act XXVI of 1917_accepted and embodied in an 
Act of the Legislature the interpretation put by the Privy Council 
on the word “attest” The Act in question is described as the 
Transfer of Property (Validating) Act,1917. It applied only to the 
United Provinces of Agra and Qudh, and only to those instruments 
executed prior to the ist of January, 1915. Within this limited area 
and this limited period of time it allowed validity to documents - 
attested by persons who did not see the executant sign them pro- 
vided the attesting witness had received an acknowledgment of 
execution from the executant It follows necessarily from this 
enactment on the principle of tuclusto unius est exclusto alterius 
that in all other parts of India and for all documents executed after 
the ist of January, I915 no attestation was valid unless both the 
attesting witnesses had seen the executant sign the deed. This law 
has now been changed by the recent Act. It does not matter that 
the preamble declares an intention of explaining the law or that the 
change is made by the insertion of a new definition. The preamble 
may be used to gather the intention of the Act in doubtfuls cases 
but it can under no circumstances control the substantive provi- 
sions of the Act. If we find as we find here, that the Act lays down 
anew provision inconsistent not merely with the interpretation 
placed on the word “attest” by the court but with the interpreta- 
tion accepted by the Legislature itself in Act No. XXVI of 1917, 
we are bound to hold and we do hold that it is not merely a declara- 
tory Act but effects a change in the substantive law and as there is 
nothing in the Act from which an intention to make it retrospective 
can be clearly inferred, it must be treated as applying only to instru- 
ments executed after its commencement. 


Where the Legislature inserts a new definition in an existing 
Act the effect of which is to define a term previously undefined, it 
would ordinarily be held that the definition was intended to be re- 
trospective, more particularly when the preamble of the Act insert- 
ing it declared that it was expedient to explain the law but where 
the new definition has the effect of repealing a previously existing 
and inconsistent definition then in the absence of clear words show- 
ing the contrary intention the new definition will apply only from 
the date on which the new Act came into force and all documents 
executed prior to that date will be governed by the definition then 
in force. This is substantially the position here. The Act of 1917 
did not in terms define the word “attest” but it enacted expressly 
that for documents executed in the United Provinces prior to 1917 
the word “attest” did not require that both attesting witnesses _ 
should have seen the executant sign*and by necessary implication 
that in all other parts of India and for all subsequent décuments it 
was necessary that they should have dome so. The defipition . 80 
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enacted has now been substantially modified and as the Legislature 
has not declared that the modification shall be retrospective the 
ordinary rule applies that the new definitionsgoverns only documents 
executed after it came into force. 


My answer to the first question therefore is that Act X XVII of 
1926 is not retrospective so a8 to apply to documents executed prior 
to its coming into force. 


In view of this answer the second question does not arise. 


MUKERJI, J.—This is areference to a Full Bench by two learned 
Judges of this court for its decision on two questions to be stated 
presently. As usual the reference to Full Bench has been due to a 
difference of opinion between the learned Judges who made the 
reference and two other learned Judges who decided the second 
appeal No. 693 of 1923 on the Ist June, 1926. One of the questions 
referred to the Full Bench is a rather difficult one. It is a matter of 
pure accident that while both the learned Judges who made the 
reference are on the Full Bench and are in a position to represent 
their views, none of the Judges who decided the second appeal No. 693 
of 1923 are here to represent their views of the case. I, therefore, 
sought an opportunity of consulting one of the learned Judges who 
decided the aforesaid second appeal. 


The facts which led up to the reference are very briefly these. 
The appellant before this court instituted the suit out of which this 
appeal has arisen ‘on foot of a mortgage bond, dated the 3rd of 
April, 1917. The suit was contested principally by a second mort- 
gagee who holds a mortgage, dated the 8th of April, 1917. The 
main point of contention was that the plaintiff's mortgage was not a 
valid mortgage under section 59 of the Transfer of Property Act 
inasmuch as both the attesting witnesses to it did not see the exe- 
cutant sign his name on the bond. It has been found that while 
one of the marginal witnesses saw the execution the other put his 
signature on the document on receiving a personal acknowledgment 
from the executant of the execution. It is contended for the 
second inortgagee that in the circumstances of the case the mortgage 
of the 3rd of April, 1917 is not a valid mortgage. 


The learned Judges who decided the second appeal No. 693 of 
1923 were of opinion that the amendment of the Transfer of Pro- 
perty Act made by Act XXVII of 1926 would validate the mortgage 
in question although the Act was passed nine years after the execu- 
tion of the mortgage-deed. The learned Judges who made the 
reference were inclined to disagree with this view and hence this 
reference. Of course the two learned Judges making the reference 
did not definitely commit themselves to the view they expressed in 


the order of reference and it cannot be said that there is, actually, , 


at this montent a difference « of opinion in the High Court, 
The qiestions referred to Full Bench are :— 
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1. Whether Act XXVII of 1926 is retrospective in its mature 
so as to apply to documents executed prior to its coming into 
force. 


2. If so, whether it would also affect litigants in pending 
actions who have obtained a decree by a subordinate court before 
the passing of the Act but the decree ‘is still under appeal ? 


Point No. 1.—The Transfer of Property Act did not originally 
contain any definition of the word “attested” although it required 
that a deed of mortgage and a deed of gift should be attested by at 
least two witnesses. For want of definition of the word “attested” 
there arose a difference of opinion among the High Courts in India 
as toits meaning. Except the Allahabad High Court all other 
High Courts held that “attested” meant that the two witnesses re 
quired to ‘attest’ should be present when the executant signed the 
document and should therefore see him actually sign it. The 
difference of opinion was set at rest when the Privy Council decid- 
ed in iew of the majority of the High Courts. As the opinion 
of the Allahabad High Court had been entertained for a long time 
and as it was feared that many transactions had been entered into 
on faith of the view expressed in Allahabad, the Act XXVI of 1917 
was passed to validate such of the documents that may have been 
executed prior to Ist January, 1915, in the United Provinces of 
Agra and Oudh. It was then that the legislature ina way signi- 
fied its approval of the interpretation put by the Privy Council on 
the word “attested”. 


Then came the Act XXVII of 1926, passed ostensibly with a 
view to explain what was meant by the word attested as used in 
the Transfer of Property Act. 


The question that arises is whether this definition seule have 
effect from the date the Act XXVII of 1926 received the assent 
of the Governor-General, viz., 25th March, 1926, or whether it 
should be read as having a retrospective effect. 


It is clear that the mere form in which an Act is passed is not 
conclusive as to whether its application is to be in the future or it 
has a retrospective effect. On the other hand, it is also recognised 
that ordinarily a declaratory Act is supposed to have a retrospective 
effect unless the contrary intention is clearly expressed in the body 
of the Act. The preamble therefore is only a guide to the inten- 
tion of the legislature but it ıs not an infallible guide The preamble 
in this case states that the legislature thought it expedient 
to explain what was meant by the word “attested?” as used in the 
Transfer of Property Act. When you attempt to explain a certain 
word already used by the legislature in an enactment you assume 


_ that the meaning which you are going to put always existed there 


and that you are doing nothing to alter ae meaning bofme by the 
word. ‘The preamble therefore on the faee of it professes qnly to tell 
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us what the word ‘‘attested’’ meant since the passing of the Act in 
1882. Coupled with this avowed intention of the legislature to do 
nothing but to explain the meaning of an already existing word there 
comes the definition of the word attested In defining the word, 
the legislature desires that the definition should be simply 
“inserted” in the Act. The effect would be as if the Act had 
all along contained the definition since its promulgation. This 
‘insertion’ of the definition would again point to the view that the 
legislature meant only to ‘explain’ the meaning of the word “attested” 
and did not profess to express the intention that the meaning was 
to be attached only to documents executed after the Act came into 
force and not to those that were executed before that. Further let 
us examine the definition itself. It runs as follows:—“Attested in 
relation to an instrument means attested, etc...... ” The use of 
the word “means” again in my opinion indicates that the legislature 
tells us that it wishes the word “attested” to bear a certain meaning 
without any reference to the date of the passing of the Act of 1926. 
When you say that a particular word already used by a legislature 
means something you intend to say that that is the meaning which 
the word has always borne and should be interpreted as if the meaning 
attached to the word since the time of its first use (in 1882). Such 
being therefore the grammatical construction of the several words 
used in the enactment of 1926, it seems to me clear that the Act 
is a pure declaratory one and has a retrospective effect. 


On the other hand, it has been said that from the words 
“expedient to explain” it cannot be inferred that the legislature 
really meant to say that they themselves believe that the word 
“attested” has always borne the meaning which the legislature wanted 
‘it to bear by enacting Act XXVII of 1926 I recognise the full 
validity of this argument. I have already indicated that by passing Act 


XXVI of 1917 the legislature of the time accepted the interpretation . 


put by the Privy Council on the word “attested” and having done 
so thought it was necessary to validate such documents as may have 
been executed on faith of a different interpretation. But it seems 
to me to be equally clear that the legislature not only wanted that 
the interpretation as adopted by the Privy Council should be changed 
but also that it should! change with effect from the date of the 
passing of the Transfer of Property Act. The words “whereas it 
is expedient to explain" were adopted not by way of telling a false- 
hood to the public at large but simply because those words were 
calculated by use of as few words as possible to serve the purpose 
which the legislature had in view. An enactment never contains a 
discussion of the reasons as to why it was passed. Some times it 
is necessary to say a few words by way of an introduction to express 
the intention of the Act and -that is why the ‘preamble’ becomes 
necessary. dhe legislature did not owe any explanation to anybody 
as to why they were altering the law. They thought it was enough to 
use words Which would indicate their intention. If the words used 
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clearly indicate the intention, I think it is beyond the province of 
‘the courts to scrutinise the motive. I fully recognise that the inter- 
pretation of the word “attested” had been definitely settled by the 
legislature of 1917 ina particular way. It is also clear that in 1926 
the legislature wanted to widen the interpretation and to include 
certain methods of attestation which were not previously recognised. 
In other words, the legislature did mean to alter the law. The only 
question is whether they meant to alter ıt for the future or whether 
they meant to alter it also with a view tn affect the documents 
atfeady executed before 25th March, 1926. `The intention of the 
legislature is to be gathered usually not from the history of past 
legislation but from the language employed in the Act itself and 
from that alone, where that intention is clear. 


In the view I take of the language used in Act XXVII of 
1926 no room is left in my mind to doubt that the legislature 
meant to give the Act a retrospective effect. I have already 
stated that if the meaning“of the legislature be clear it is not open 
to courts to examine the previous law or the past history of it in 
order to find out the meaning of the word used. In my opinion 
it is clear that the legislature meant by using words of that impli- 
cation that the Act should have a retrospective effect and it is not 
therefore necessary to pray into the reasons for this enactment. 
But it is not at all difficult to see why the Act should have been 
giyen a retrospective effect. Ina country like India, where the 
number of illiterate people exceeds 90%, an enactment like sections 
sg and 123 of the Transfer of Property Act is always a source of 
distress. People are not accustomed to technicalities like the 
attestation of a document and it was believed that in spite of the 
fact that the word attested had been interpreted in a particular 
way for the last 44 years hardships were still caused by that inter- 
pretation. The object therefore was to widen the sense of the 
word “ attested ” without impairing to any great extent, the useful- 
ness of the rule laid down in sections 59 and 123 of the Act. Itis 
true that the giving of the retrospective effect was likely to affect 
some subsequent transferees by depriving them of such advantage 
as they might secure by establishing it in a court of law, that a 
document ,having priority in date was not a properly drawn up 
one. But such advantages could hardly be called ‘ fair’ advantages 
For example, in this very case the plaintiff's mortgage was executed 
for consideration and in good faith The subsequent mortgagee 
wants to take advantage of the fact that there is a technical flaw. 
If, by the passing of the Act of. 1926, such advantage is denied 
to the subsequent mortgagee nobody need be sorry for that It 
has been hinted that the definition of the word “attested” not 
only widens the previous law but also alters it in a material way. 
I do not think that it has any such effect. In my opition all the 
documents that may have been executed strictly in-accorgance with 
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the interpretation of the word “attested ” as given to the word 
by the Privy Council, will continue to be valid under the present 
definition : they will not be affected. The words in the definition 
“and each of whom has signed the instrument in the presence 
of the executant ” do not necessarily mean that the executant should 
see the witnesses sign. If a pardanashin lady signs a mortgage 
by way of executing it in the presence of two witnesses and if 
the witnesses then and there sign the document by way of attes- 
tation, the mortgage will be good enough within the definition of 
the word “attested”, because the witnesses have signed in the 
presence of the executant though it may be that they have not 
signed in the view of her. 


j 
For reasons given above I am`of opinion that the answer to 
both the questions referred to us should be given in the affirmative. 


Boys, J.—The main question andzin view of the opinion at 
which I have arrived, the only question is whether Act 27 of 1926 
is retrospective ? ; oo! 


The facts are fully stated in the judgment of my learned brother 
Mr. Justice Mukerji Mr. Justice Sulaiman discussed the matter 
very fully in our referring order, with which of course I was in 
agreement, and I have heard nothing during the course of the 
argument and subsequent discussion of this case to lead me to 
alter my views. Adopting therefore the reason already stated in 
that referring order I will confine myself as far as possible to 
certain further general considerations. `- 


It is accepted that each Act must be judged by its own language 
and surrounding circumstances. As regards the permissibility of 
looking at these latter I am aware that doubt has been expressed by 
one of us but I shall refer later to authority establishing that it`is 
permissible to consider sume of the circumstances in which a parti- 
cular Act was passed. 


While each Act must be judged by its own language’ and dir- 
cumstances there are certain broad principles ‘to which I’ shall refer, 
Before however mentioning those I note that there'are two outstand- 
ing features about this short Act; firstly, that the preamble states: 
that in the opinion of the legislature it was “ expedient ™ to “explain’” 
certain provisions of the Transfer of Propérty Act, 1882. Secondly, 
it is hereby enacted as follows and then follows the insertion ofa 
definition. That definition is to be “ inserted ” in the Act of 1882 
after the definition of the word “ Instrument”. I am unable to attach 
any particular weight to’ the word “inserted”. This is a word . 
equally applicable to an Actintended to be retrospective or to an 
Act which may be in accordance with ordinary presumption assumed 
to be prospective. Every amending Act contains the expressions’ 
“shall be irfserted” and“ shall be added ”; sometimes the one and 
sometimes the other phrase is used, appropriately to the nature ‘of: 
the alteration. 
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Similarly I am unable to attach any particular force to the word 
“means”. Itis equally used in all kinds of Acts in reference to 
definition; whether those definitions are ın an original or in an 
amending Act; it is just the ordinary word appropriate to a de- ` 
finition. : 

Nor am I able to attach any weight to the words “any instru- 
ment.” They are capable standing by themselves of including any 
instrument executed in the past as well as those to be executed in 
the future or of being confined to instruments executed in the past, 
or of being confined to instruments executed in the future according 
to the context and the nature of the Act. To assume that those 
words have any one or other of these three meanings appears to me 
to assume the answer to the question which we have to decide and 
to wholly deny effect to all the approved broad principles of in- 
terpretation of statutes. ‘ 


Judging then the operative clause of the Act by itself and as it 
stands, | can find nothing to differentiate it from any similar clause 
that might be found in any Act appearing on the Statute Book for 
the first time. 


Regarding the Actas a whole the single feature which suggests 
that the Act is retrospective and the only fact which has given rise 
to doubt is to be found in the existence in the preamble of the 
words “to explain”. In reference to this two generally accepted 
propositions may be stated. Firstly, the preamble can only affect 
interpretation of an operative clause where that operative clause is 
tn ttse/f of doubtful import Secondly, the form of an Act is not 
conclusive in determining the question we have to decide. This: 
point has been dealt with by my brother Mr: Justice Daniels with 
whose expression of his views I entirely concur. I would add here 
some comments on the case with which he deals. Attorney-General 
V. Theobeld(*) In that case Pollock, B. after pointing out that 
“each case must however depend upon the language of the par- 
ticular statute and to some extent on the subject-matter to which the 
statute applies ” added “these words voluntary settlement saving 
given rise to doubts the Legislature passed an Act, etc.” I shall 
note later, on that at the time of passing the Act XXVII of 1926 
there were no. doubts of any sort whatever existing in the mind of 
any body as to what the current authoritative interpretation of the, 
law then was. These considerations together with those adverted to 
by my brother Mr. Justice Daniels suggest to my mind that this 
case is not authority for the proposition that the Act we are consider- 
ing is not retrospective but rather the converse. 

Jt was suggested during the course of the argument that we are 
as much bound by a declaration of the legislature affecting past 
transactions as we are bound by a judgment in regatd to such 
transactions of their Lordships of the Privy Council. hat is of 

fa) [1890] 24 Q. B. D., 557. 
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course a proposition beyond dispute, but it again appears to. me to. 


assume the answer to the very question which we have to decide. 
If the statute is retrospective there can be no question but that we 
are bound to give effect to ıt But we have to determine this very 
question whether it is or it is not retrospective. Herein lies a 
difference between statutes* and the judgments of a superior 
tribunal. The latter are never confined to declaring what the law 
is to be in the future. The effect is always to declare what the law 
now is and has been in tbe past; in other words, such judgments 
are always declaratory and retrospective as well as prospective. 


It would seem to be clear that none of the general tests which 
have been accepted in aid of the determination of the question 
whether an Act is retrospective or not is by itself conclusive. But 
that does not mean, of course, that such tests are of no value, and 
I will proceed to refer to some of them. 


That the form of an Act is not conclusive is clear not only from 
the case already referred to, Attorney-General v. Theobold and other 
cases, but was very specifically asserted in Young v. Adams (*) 
where Lord Watson said : “It may be true that the enactments are 
declaratory in form; but it does not necessarily follow that they 
are therefore retrospective in their operation, and were meant to 
apply to acts which had been completed or to interests which had 
vested before they became law.” 

It is conceded on all sides that the initial presumption is that 
an Act is not retrospective. In Modern Railway Company v. Pye 
(?) Early, C.`J.„ said : “ Those whose duty it is to administer the 
law very properly guard against giving to an Act of Parliament a 
retrospective operation unless the intention of the Legislature that 
it should be so construed is expressed in clear, plain and unambiguous 
language.” It is unnecessary to multiply authority for this proposition 
but it may be noted that it was applied by their Lordships of the Privy 
Council, to whose authority we are particularly subject, in Mosam- 
mad Abdus Samad v. Qurban Husain (°) where they said: “It is not, 
however, in accordance with sound principles of interpreting statutes 
to give them a retrospective effect”. The only legitimate inference 
ig that, if an Act is not clearly retrospective, if there is any doubt 
upon-the point, the intention of the Legislature must be taken to 
have been that it should not be retrospective 


As to what is adeclaratory Act, the only definition that I have 
been able to find is in the most recent authority on the interpretation 
of statute law, Craies’ “Treatise on Statute Law”, 3rd Edition, 1922, 


at page 60. © In modern purposes a declaratory Act may be defined’ 


as an Act passed to remove doubt existing as to.the common law or 
the meaning or effect of any statute. Such Acts are usually held 


to be retrospective. Without suggesting that no Act can be retros- $ 


G) [1898] A. C., 469 (474-475). (2) [1861] 30 L J., C. P., 314 (318). 
(3) [1903] I. L. R., 26 All., tig (129). 
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pective unless it comes within this definition,'it is at least worthy 
of note that in the present case if there is one thing more clear than 
another it is that there could have been no doubts whatever in the 
mind of the Legislature when it passed Act 27 of 1926 as to what 
the then existing law was and that the law had been universally 
understood in the same sense for the previous nine years. It is 
unnecessary for me to deal in detail with the previous history of 
this matter. It is set out in full in the referring order of Mr. 
Justice Sulaiman and myself and mention of it is to be found in 
the judgment of my brother Mr. Justice Daniels. By Act 26 of 
1917 the Legislature made it apparent beyond all doubt that it 
accepted the view of the law laid down by their Lordships of the 
Privy Council and from that date onwards that was the unquestioned 
law. 


It is, however, necessary in this connection to note a suggestion 
which was made during the argument but which was then not further 
pressed. It was hinted that it is not open to us to consider the 
previous history of the matter. It may be conceded at once that 
it is not open to us to take into consideration the statements of objects 
and reasons, the report of the Select Committee or the proceedings 
in Council prefatory to an Act becoming law; but there is a great 
distinction between such proceedings and the previous state of the 
law itself and the prior Acts of the Legislature. It is the universal 
practice when interpreting a new Act, any clause of which gives rise 
to any difficulty, to consider the Act whose place it takes, and I am 
not aware that the correctness of this practice has ever been challengg- 
ed. As long ago as'1882 in Gopal Pande y Parsotiam Das (*) Mr. 
Justice Mahmood, after excluding fron consideration the statements 
of objects and rezsons, etc., said “We are no doubt at liberty to consi- 
der the general state of the law which prevailed in pari materia prior 
to the enactment of any statute under consideration,” 


In Pardo v. Bingham(*) Lord Hatherley said: “ The ques- 
tion is whether on general principles the statute ought in this 
particular section to be held to Operate retrospectively, the general 
rule of law undoubtedly being, that except there be a clear indica- 
tion either from the subject-matter or from the wording of a statute, 
the statute is not to receive a retrospective construction........ 
In fact, we must look at the general scope and. purview of the 
statute, and the remedy sought to be applied, and consider what 


was the former state of the law, and what it was the Legislature 
contemplated ”. : 


Further, in the absence of anything decisive, it is"undesirable 
to give a retrospective effect to an Act where to so do would be to 
alter the law applicable to a claim ir litigation at the time when the 

e Act was passed ? see Leeds and County Bank w. Walker(*) 


Ms eke Ris AT o Tar (45), (2) [1879] L. R., 4 Ch., -740). 
(3) 1883} 1r: Q. B. D, oy. 4 735 739 740) 
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Maxwell in the 6th Edition of his “ Interpretation of Statutes ” at 
page 394 remarks: “In general, when the law is altered pending 
an action, the rights of parties are decided accorcling to the law as 
it existed when the action was begun unless the new statute shows 
a clear intention to vary such rights”. 


That an Act is not to be Mterpreted, in the absence of an un- 
ambiguous direction otherwise, so as to affect vested rights, has 
been dealt with in the referring order of Mr. Justice Sulaiman and 
myself and in the judgment of Mr. Justice Daniels. Authority for 
the proposition is to be found passim in all the Treatises on the 
interpretation of statutes and it was further enunciated by their 
Lordships of the Privy Council in Muhammad Abdus Samad v. 
Qurban Husain (+). 


Again, it is a genera] proposition that an Act is not to be con- 
sidered retrospectively so as to affect a transaction already complet- 
ed. In Gardner v. Lucas(*) Lord Blackburn said: “Where the 
effect would be to alter a transaction already entered into, where tt 
would be to make that valid which was previously invalid, to make 
an instrument which had no effect at all, and from which the party 
was at liberty to depart as long as he pleased, binding....I think 
the prima facte construction of the Act is that itis not to be re- 
trospective, and it wvuld require strong reasons to show that it is 
not the case.” 7 ; 


How determined the Courts have always been to refuse retros- 
pective effect unlsss it was beyond a shadow of doubt on a consi 
deration of the whole Act and all its circumstances that a retros- 
pective effect was given, is clear from the form of Act 6 of 1913 
(The Wakf ValidatingAct) and the cases refusing to give to that 
Acta retrospective effect ; cf. Natm-ul-Hag v. Muhammad Subhan- 
Ullah (*), where Piggott, J. said: “If the Legislature intended to 
give validity to transfers of property zo an unascertained number 
of past transactions which had no such effect at the time when they 
were executed, I should have expected it to doso in very clear 
terms.” Here also we are asked to hold that the Legislature 
intended to give validity to transfers of property to an unascertained 
number of past transactions which had no such effect at the time 
when they were executed. Has the Legislature in this case 
exhibited any such intention, ın very clear terms? The terms of 
the Waqf Validating Act were infinitely more clear. The Legis- 
lature had deliberately chosen as full a declaratory form as could 
well be devised, but reading the Act as a whole this Court refused 
to give effect to that form. In the present case the Legislature, 
if it intended the Act to have a retrospective effect, would appear 
to have carefully avoided expressing that intention in unmistakable 


terms. It recited no doubts, it recited no difficulties, it declared e 


R I. L. R., 26 All., 179 (129). 
m (2) [1878]e3 App Cas., 582 (603). 
(3) I. L. R., 41 All, 1 (19). 
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nothing and it refrained from anything but the ambiguous hint 
that the Act might have a retrospective effect. We have considered 
some of the general propositions restricting interpretations in favour 
of a retrospective effect. The converse proposition is thus stated 
by Craies: “An Act is retrospective (t) when it is expressly 
enacted that an enactment shall be yetrospective, £ e., where such 
words occur as ‘shall operate retrospectively’, (2) where it is 
a necessary implication from the “ language employed that the 
Legislature intended a retrospective operation.” Emphasis was 
laid on the strength of the implication required by the Judicial 
Committee in the case Colonial Sugar Refining Co v. Irving (), 
where, in interpreting the Judiciary Act, the Committee said that 
it “is not retrospective by express enactment or by necessary 
intendnient ” 


In giving weight to the above propositions I would make it 
clear that I appreciate that no one of them is conclusive by itself, 
for instance, it is clear that every Act takiny effect retrospectively 
can be said in one sense or another to affect ‘rights of some sort; 
and similarly with the other propositions in particular cases they 
may be open to exception. But where I find each and all of the 
general propositions when applied to this case as well as all the 
considerations more particularly concerning this Act with the single 
exception of the words “ to explain” in» the preamble all pointing 
in one direction, I find myself impelled to hold that I cannot give 
to this Act a retrospective effect. 


To turn to other considerations which more particularly concern 
this individual Act. Did it or did it not “alter the law?” I did 
not hear it argued at the Bar, nor so far as Į am informed do either 
of my brother Judges consider that the law was not “altered”. That 
the law has been “altered”, that it has in fact been very radically 
altered appears to me a proposition beyond challenge. The law as 
laid down by their Lordships of the Privy Council and which 
remained undisturbed for nine years was clear and unmistakable 
The law as laid down by the Act under consideration is equally 
unmistakably different and different in a very important and far- 
reaching particular. If it cannot be denied, and in fact is not 
denied, that the law has been “altered”, how can it be contended 
that the present Act only “declares what the law has always been.” 
The two propositions are a contradiction in terms. I have referred 
to the far-reaching effect of this alteration. To give the Acta 
retrospective effect would mean to alter the law as regards all trans- 
actions which have taken place throughout India since 1882 with 
the exception of those that may be barred by limitation. 


In conclusion I would say thata prolonged study of all the 
authorities to which I have been ablé to obtain access has failed to 
furnish me with even one single parallel case where an Act altering 


(1) [1905] A, C., 369, (5 
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the law which has been in unquestioned force for nine years past 
has been given a retrospective effect. 


I do not lose sight of the fact that the words “to explain” in 
the preamble indicate possibly some obscure intention in the mind 
of the draftsman, but for the reasons I have given I find myself in 
no doubt as to the conclusion at which I should arrive, that is, that 
. where the Legislature, if it so desired, could have and ought to have 
expressed its intention beyond doubt, I have no right to interpret 
this Act, ignoring the ordinary presumption, so as to give ita 
retrospective effect 


BY THE COURT.—In accordance with the opinions of the majority 
of Judges composing the Full Bench the answer to the first question 
referred is that Act XXVII of 1926 is not retrospective in its 
nature so as-to apply to documents executed prior to its coming into 
force. In view of this answer the second question referred does not 
arise. 

[On receipt of the opinion of the Full Bench, the original Bench 
decided as follows :—] 


In view of the opinion of the majority of the Full Bench that 
the new Act No. XXVII of 1926 is not retrospective, it is clear that 
the deed relied\ypon by the plaintiff was not a valid mortgage deed 
inasmuch as it had not ‘been duly attested as required by the ruling 
in Shamu Pattar y. Abdul Kadir (*). The appeal is accordingly 
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dismissed. As however the findings of the lower appellate court ` 


were not satisfactory and the question ultimately raised in appeal 
was an intricate question of law, we direct the parties to bear their 
own costs of this appeal. 

Appeal dismissed. 
(2) I. L. R., 35 Mad., 607. 





RAM SAHAI SINGH (Applicant) 
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Bundelkhand Land Alienation Act (TI of 1903), section O—L[napplicabriirty 
of —Simple mortgage between members of same agricultural tribe—Sec- 
tions 3, Ó, 7, II, 15 and 16—Jnterpretation of l 

Section 9 of the Bundelkhand Land Alienation Act does not 
apply to a simpie mortgage between members of the same agri- 
cultural tribe. 

Plaintiff sued on the basis*of a simple mortgage-deed executed 
after tke commencement of the Bundelkhand Land Alienation 
Act q of 1903). His ight to a simple money decree PENE 
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been barred by limitation, the Subordinate Judge found that the 
mortgage was enforcible and that ordinarily the plaintiff would 
be entitled to a decree for sale, but as both mortgagor and mort- 
gagee were members of the same agricultural tribe he held that 
under section g (3) he could not pass a decree for sale and he, 
“therelore, referred the case under section (9) of the Act to the 
Collector for action under that section. ‘The Collector returned 
the case holding that he had no jurisdiction. Held (per WALSH 
and DANIELS, JJ., BOYS, J. dissenting) that section g of the 
Bundelkhand Land Alienation Act (1I of 1903) does not apply 
to the facts of the case. i 

[Per BOYS, J. dissenting.—It is our duty to apply, if thereis any 
ambiguity in the Act, one or the other of such interpretations as 
will carry out what at least must have been the certain intention 
of the leislature, not to deprive violently the member-mortgagee 
of more of his 1ights than may be inevitable in securing the object 
of the Act, the protection of the improvident members borrower. 

The broad intention of the Act was to require mortgages between 
a member and a stranger absolutely to be in a particular form but 
that mortgages between members did not normally requite such 
stringent restrictions, but even such mortgages might require cont- 
rol. Section 9(1) therefore gave the Collector discretionary power to 
re-model all mortgages between members made afte. the com- 
mencement of the Act. 

Section 16 has no bearing on temporary alienations between 
members of the same tribe because the Act taken as a whole 
shows that such alienations are not within its scope.] 


[Per WALSH, J.—Sections 3, 6, 7, 1x and 15 of the Act all 
indicate that the plan of the Act was to control contracts of 
attempted alienation which would have the effect of placing 
immovable property permanently in the hands of persons not 
members of the agricultural tribe. 

By reason of the prohibition against the sale under section 16 
which applies equally to simple money decrees, the security can- 
not be sold. | 

Miscellaneous Case No. 634 of 1928, Jaswant Rao v. Kashi- 
nath Rao, [1925] A. I. R., All., 253, S.C. 86 In. Cas., 208 and 
Bishnath Singh v. Basdeo Singh, 23 A. L. J. R., 927, referred to. 


MISCELLANEOUS REFERENCE made by PANDIT JAMUNA Na- 


RAIN DIKSHIT, Additional Subordinate Judge of Banda. 


The following is the Referring Order :— 


In both of these cases the mortgagee was a member of the 
same agricultural tribe as the mortgagor, and in each case he 
waited until more than six years had elapsed before commencing 
his suit. ; 

The learned Subordinate Judge has referred these cases to the 
court for its orders under Order 46, tule 1 of the Code of Civil 
Procedure. Acting under section g (3) of the Bundelkhand Land 
Alienation Act, Act II of 1903, he sent the cases to {le Collector, 
for him to exercise the power conferred by section g of the said 
Act. The Collector called the Subordinate Judgegs attention 
to a case No. 634 of 1925, Bishnath Singh v. Bharosa, a copy of 


Pa 
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which is to be found on the record of this case. If that case 
was rightly decided then it would appear that the plaintiffs in 
cach of these cases, having lost their right to a personal decree, 
can obtain only a deciee for sale, which for all practical pur- 
poses will be valueless to them by reason of the provision of 
section 16 of the same Act. The view that was taken in the 
case No. 634 of 1925 was that whilst section 6 imposed certain 
contractual disabilities on members of agricultural tribes in 
relation to their deaiings with outsiders, it did not in any way 
restrict their freedom of contract with regard to bargains amongst 
members of the same tribe or membets of agricultural tribes in 
which the mortgago: and mortgagee were both residents of the 
district in which the land was situated. That is to say, a member 
of an agricultural tribe when borrowing money from a person 
whom we may for convenience sake term an outside, could only 
borrow such money in accordance with the provisions of sec- 
tion 6. 


On the other hand it has been suggested that the Act wholly 
deprived the moilgagor of the power of borrowing money from 
any person whateve: in any other form and manner than those 
əet out in section 6 (a), (4), (c), (a). If the view in No. 634 of 
1925 is decided to be correct, it may be that there is an omission 
in the Act, inasmuch as no provision is made whereby a mort- 
gagee has any effective remedy if he sues more than six years 
from the date of the principal money becoming due and within 
12 years of the bond. ‘That however is not a question with 
which this Court has-any concern, and if there is an omission 
that must be put right by subsequent legislation. 


This case is transferred to a Full Bench for the purpose of 
deciding whether the construction placed upon the Act by the 
decision in. No. 634 of 1925 was- correct and for the Bench to 
return to the Subordinate Judge an answer which they conceive 
to be proper in the circumstances thus finally disposing of each 
case. Attention may be drawn to the fact of the very high rate 
of interest exacted by the mortgagee in both these cases. 

The applicant was not represented. 
A. Sanyal, for the opposite party. 
The following judgments were delivered :— 


WALSH, J.—The question referred to this Bench is really whe- 
ther the decision of the Chief Justice and Mr. Justice Lindsay, in 
Miscellaneous Case No. 634 of 1925 is right. The point of law, 
or rather of interpretation, arises under section 9 of the Bundel- 
khand Land Alienation Act. In this case a suit has been brought 
by a mortgagee of an agricultural tribe against a mortgagor of the 
same tribe, that is to say, it is a mortgage which is not within the 
mischief of section 6. Sectior, 6 forbids a mortgage between a 
member ofan agricultural tribe, where the mortgagee is not a 
-member of the same tribe, or where the mortgagor and mortgagee 
are not oth members of the agricultural tribe, unless it is in one 
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of the forms prescribed by that section. Section 9 (3) provides 


for the jurisdiction of the Collector in a case of á suit instituted in 
any civil court on a mortgage to which sub-section 1 of section 9 
applies. Sub-section 1 of section 9 applies toa mortgage made 
after the commencement of the Act by a member of an agricultural 
tribe in any manner or form not permitted by or under the Act. 
Section 6 and section 10 substantially contain all the matters 
which are not permitted under the Act. There is nothing in the 
Act which does not permit an ordinary simple mortgage. The 
enactment is a prohibitive one, and unless the matter about which 
the dispute arises can be shown to be within the prohibition, the 
prohibition does not apply. 


In my judgment the matter is quite clear, and the view taken 
by the Chief Justice and Mr. Justice Lindsay was correct. I would 
only add two observations. It is admitted that the policy of the 
Act is to keep out, what may be colloquially called, outsiders. The 
interpretation contended for by the plaintiff is to my mind inconsist- 
ent with the policy of the Act, and would be difficult to adopt even 
if there were language ‘in the Act which justified that view. Sec- 
tions 3, 6, 7, 11 and 15 all indicate that the plan of the Act was 
to control contracts of attempted alienation, which would have the 
effect of placing immovable property permanently in the hands of 
persons not members of the agricultural tribe. It seems to me that 
the decision, with which I agree, is entirely in accordance with the 
general scheme of the Act. 


, The further observation which occurs to me is this. The Chief 
Justice bas already dealt with it in the referring-order. By reason 
of the prohibition against the sale under section 16, which as my 
brother Daniels, J. pointed out during the argument, applies equally 
to simple money decrees, the security cannot be sold. 


Further it appears that in this case the claim for a simple money 
debt is barred by statute. We have nothing whatever to do with 
that. We have only to interpret the language as we find it without 
regard to the consequences. If there is, as the Chief Justice 
suggest’, a casus omtssus in the provisions of the Act, and it is the 
deliberate policy of the legislature that no sale should be permitted, 
the effect would be to put the property to auction, it seems to me, 
after considering the matter for what it is worth, that the difficulty 
can be got over and a remedy given to the mortgagee by providing 
for foreclosure in a case of a mortgage between two members of an 
agricultural tribe. This might receive the attention of Government. 
In my opinion the answer to the reference is in the affirmative, 
namely, that section 9 does not apply. 


DANIELS, J.—I concur in the view that section 9 of the Bundel- 
khand Land Alienation Act does not apply toa simple mortgage 
between members of the same agricultufal tribe and in the reasoning 
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of my brother Walsh. The words “a mortgage in any manner or 
form not permitted by or under this Act” in section 9 can only 
refer to a mortgage which is contrary to and forbidden by the Act. 
The Act is not one permitting mortgages which would otherwise 
be illegal. It is a restrictive Act restricting in the case of members 
of an agricultural tribe the free right of contract which they would 
otherwise possess. Now sections 6 to 8 carefully restrict the mort- 
gages which can be made by a member of an agricultural tribe in 
favour of an outsider. They do not restrict the mortgages which 
he can make in favour ofta member of the same tribe. Section 10 


invalidates a stipulation by way of conditional sale whether in favour” 


of a member of the tribe or of an outsider. There is nothing in 
the Act to forbid a mortgage such as that which we have to con- 
sider. Section 16 takes away the remedy for sale not only in the 
case of mortgage decrees but in the case of all decrees, and cannot 
be read as constituting the mortgage ulegal. There is undoubtedly 
a hiatus in the Act which requires the attention of the legislature, 
but our business is to interpret the Act as it stands. 


I therefore agree in the answer proposed 


Boys, J.—In this case the Additional Subordinate Judge of 
Banda has referred suit No. 88 of 1924 for the opinion of this Court 
under Order 46. 


The plaintiff sued on the basis of a simple mortgage-deed exe- 
cuted after the Bundelkhand Land Alienation Act came into force. 
His right to a simple money decree was barred by limitation. 


The Subordinate Judge found that the mortgage was enforce- 
able ‘and that ordinarily the plaintiff would be entitled to a decree 
for sale, but as both mortgagor and mortgagee were members of 
the- same agricultural tribe, he held that under section 9 (3) he 
could not passa decree for sale and must refer the case under 
section 9 of the Bundelkhand Land Alienation Act to the Collector 
for action under section 9 of the Act. 


This involved the assumption by the Subordinate Judge that 


section 9 (r) of the Act was applicable to the case of a simple 
mortgage between members of the same tribe. 


The Collector returned the case holding that he had no jurisdic- 
tion, and referred to the decision of a Bench of this Court in Bish- 
nath v. Bharosa, Miscellaneous Case No. 624 of 1925, decided on 
November 26th, 1925. 


The Subordinate Judge points out that as he, the Judge, reads 
the Act, if the Collector is right, the creditor has no remedy. He 
refers to the desirability of safeguarding the rights of such creditors. 
He remarks that it is the first time that these doubts have been 
raised and desires to have the proper, procedure indicated by this 
Court. œ 
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He refers to the decision of a Bench of this Court in i Jaswant 
Rao y. Kashinath Rao (1), Civil Revision No. 1 of 1924, decidéd. 
on July 23, 1924. 
The Bench before whom the reference came referred it toa F ‘ull 
Bench: 


After the case had been argued before us I took time to consider 
my judgment as I was not satisfied that on the one hand the legis- 


lature had delibétately inflicted, for some wise reason apparent to 


it but not apparent to me, grave hardship on all creditors in the 
predicament of the present plaintiff, nor, on the other hand, that 
the legislature had omitted by oversight to make provision for cases 
that might so easily arise. 


It appeared to me that further study of the Act with the scheme 
of which I was not familiar might disclose reasons witht the Act 
ttself justifying an interpretation which would enable us to 
do that justice which of course nobody had any doubt was contem- 
plated by the legislature. Only on failure to find ground wirin the 
Aci for such interpretation could I feel that I was right in throwing 
on the legislature the responsibility for the otherwise inevitable 
injustice. It was for the purpose of thus examining the Act that, 
as I appreciate the referring order, the case was referred to a Full 
Bench. 


Our attention is drawn by the order of reference to the Full 
Bench to the high rate of interest. That is, however, a matter 
with which the Collector could and would certainly deal under 
section 9 ( 1), if he has the power under section 9(1) to act at all, 
and he is the best person to deal with such a matter in the light 
of local conditions ; and if he has no such power the trial court must 
deal with it if it has the power to pass a decree. We cannot do 
so at this stage. 7 


Two questions arise :— 


(1) Is there ground fn the Act for believing that the legislature 
intended to include in the Act mortgages between members of the 
same tribe, and, as o2 that basts section 16 will be undoubtedly 
applicable to forbid a sale of the property under a decree or order 
of the civil court, has the Collector power under section 9(1) to 
re-model the mortgage so as to secure to the mortgagee his money? 


(2) Is there ground fu the Act for believing that the legislature 


` intended mortgages between members to be wholly outside the 


scope of the Act, and is the exclusion of such mortgages from the 
operative effect of section 16 a justifiable interpretation ? 

The legislature must have had one intention or the other and, 
as I conceive it, it is our duty to apply, tf there ts any ambiguity, 
one or the other of such interpretations a3 will carry’ out what at 
least must have been the certain intention of the legislature, not to 

(1) [1925] A. I: R, All, 253, S.C. 86 In. Cas., 208° 
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deprive violently the member-mortgagee of more, at any tate, of 
his’ rights than may be inevitable in securing the object of the Act, 
the protection of the improvident member-borrower. 


-That there ts such ambiguity in the effect of the Act is beyond 
doubt, since the first of the two interpretations above set out 
has been acted on for 20 years, and by this- Court, and a third has 
recently been given effect to in Miscellaneous Case No. 634 of 
1925, and is, as I understand, approved by my brothers, Mr. Justice 
Walsh and Mr. Justice Daniels. 


As to the first question :—Is there ground in the Act for believ- 
ing that the legislature intended to include in the Act mortgages 
between members of the same tribe, and, as on tat basis section 16 
will be undoubtedly applicable to forbid a sale of the property 
under a decree or order of the civil court, has the Collector power 
under section 9(1) to re-model the morigake so as to secure to the 
mortgagee his money ? 


Section 6 specifies, first, certain parties toa mortgage and, 
next, certain forms of mortgage. It first lays down that it has no 
application to where both the parties are members of the same tribe 
nor to where both parties, being members of different tribes, live 
in the district where the land is situate 


Where the parties do not come within either of these categories, 
that is, where the mortgage is between a member and one who 
may be described as a stranger, “the mortgage shall be made in 
one of the following ferms ”. 


The present mortgage is between members, ancl section 6 has 
therefore primarily and s/anding by itself no bearing on the present 
case, though of course the whole or part of such section may have 
a bearing if such bearing is indicated by any other section. 


Sections 7 and 8. Here we have certain conditions which are 
to attach, or may by agreement, attach when we have a mortgage 
made between a member anda stranger and made in one of the 
permitted forms. These two sections therefore appropriately Fegin 
by specifically stating that they concern ‘“‘mortgages made under 
section 6”. 

Next comes section 9. Clause (1) gives the Collector power to 
re-model the terms of a mortgage, if three conditions exist 

(a) if it has been made after the commencement of the Act; 

(6) if ithas been made by “a member of an agricultural tribe”, 
and 

(c) it the mortgage is “in any manner or form not permitted 
by or under this Act”. 


It is contended for the defendant-mortgagor and J understand 
n is be the view accepted by my brothers Mr. Justice Walsh and 
. Just®e Daniels, that the section only deals with mortgages 
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which are made between parties who ‘are controlled by section 6 and 
whose mortgages are required to be made in a particular form, that 
is tosay, which are made between a member and an outsider, and 
does not govern mortgages which are made between members. 


It is clear, of course, that it does govern mortgages between a 
member and an outsider if the mortgages are not in one of the 
forms required by section 6. i 


But is its scope limited to such mortgages only ? 


If it were so limited, why the striking change in language from 
that employed in section 7 and twice in section 8 ? Why did the 
secticn not begin :—/ the case of mortgages governed by section 6 
made after the commencement of the Act but not in one of the forms 
prescribed, the Collector etc.” That is the phraseology which must 
naturally have suggested itself to any draftsman who had just drafted 
sections 7 and 8 and had them before him 


At the hearing I more than once invited any explanation of this 
striking change in phraseology I heard none except the reference 
made by my brother Mr. Justice Daniels to section 8(2) and section 
10, and a suggestion that those sections also dealt with cases of 
mortgages in “forms not permitted by the Act” and might account 
for the omission of any specific mention of section 6. Section 8 (2) 
is merely a corollary to the preceding provisions including those 
in section 6 which call-for a particular form. To section 10 I will 
refer again presently ; its existence seems to support the contrary 
proposition that section 9(1) includes mortgages between members. 
But for the present purpose I only note that it would have been 
equally easy to say “In the case of mortgages governed by section 6 
or section 10” or a mortgage contravening the provisions of section 6 
or section 10” or “a mortgage forbidden by section 6 or section 10”. 


It might, of course, be that, whether or not an alternative phras- 
ing was possible, that actually used equally limits the power of the 
Collector to re-modelling mortgages governed by section 6 but not in 
one of the forms prescribed. But that does not appear to be the 
case. 


First, the words “a member of an agricultural tribe makes a 
mortgage”, while they of course include a mortgage by a member to 
an outsider are equally inclusive of a mortgage by amember to a 
member. This is consistent with the wider scope of the section, 
though it is not, of course, by itself conclusive. 


Again, such ambiguity, if the phrase is ambiguous and not 
deliberately used to cover a// mortgages by a member, would have 
been avoided by the use of the phrase to be expected “In the case 
of mortgages governed by section 67}. 


Next, the words “sv any manner or form not permitted by or 
under this Act’. The logical and only way of determining the 
value of this phrase is to ask ourselves “what are the manners or 
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forms permitted by or under this Act?” and to put “all other 
manners or forms” in the category of “not permitted by or under 
this Act”. There is only one section which lays down “forms per- 
mitted by the Act’, that is, section 6 (read, of course, with section 
8), which says “the mortgage shall be made in one of the following 
forms”. ` 

The'words “in any manner or form” clearly in themselves 
carry no reference whatever to “ parties,” but relate merely to the 
form of the mortgage; and, as I have noted, the previous words 
“a member of an agricultural tribe makes a mortgage ” are clearly 
equally applicable whether the mortgagee isa member or an out- 
sider. 

Both phrases, taken separately and taken together, indicate that 
only two conditions are required to make the section applicable to 
a mortgage made after the commencement of the Act, one that the 
mortgagor be a member and secondly that the mortgage be not in 
one of the forms covered by clauses (a) to (d) of section 6 read 
with section 8. 


Finally, the action permitted to, not obligatory on, the Collector 
is in no way inconsistent with the view tbat the earlier part of 
the section includes in its scope a mortgage between members 
If the parties, both members have included in their mortgage any 
objectionable terms, including a condition that may involve a sale 
of the land, he can re-model it on the lines laid down so that the 
mortgagee be not injured unfairly subject to the land being 
preserved. : 

I have mentioned above Mr. Justice Daniels’ reference to 
section 10 and that I would refer to later. 


It was suggested that section 10 was a case of a form of mort- 
gage “not permitted ” by the Act, that a mortgage containing a 
condition intended to operate by way of conditional sale is, as it 
stands, a mortgage “not permitted by the Act” because the 
condition is to be null and void ; and that such a- mortgage would 
come within section 9(1) and accounts for there being no opening 
specific reference to section 6. ‘his, in fact, actually supports 
the contention that section 9(1) covers mortgages between mem- 
bers, for section 10 expressly refers to “ any mortgage,’ cannot 
possibly be held to be limited to mortgages between a member 
and a stranger, and if such mortgages as are referred to in section 
Io are to be taken to be included within the scope of section ọ (1), 
what force can there be left in the suggestion that section 9(1) 
deals only with mortgages between a member and a Stranger. 


In this view the broad intention of the Act appearing from its 
provisions was to require mortgages between a member and a 
stranger absolutely to be in a particular form, but that mortgages 
between members did not normally require such stringent restric- 
tions, but even such mortgages might require control. 

e 
I20 s 


‘ CIVIL 


i—i 


1926 


RAM SAHAI 
SINGH 


v. 
DEBI DIN 4 


Boys, J. 





? 


i CIYL` 





1926 





RAM SAHAI 
SINGH 
v. 
DEBI DIN 





Boys, J. 


954 HIGH COURT [A. L. J. R. 


Section 9 (1) therefore gave the Collector discretionary power 
to re-model all mortgages- made after the commencement of the . 
Act and section 9(3) ordered the court to send all such mortgages 
to him. 


There was no proper right to be gained for a member of a 
tribe by making a simple mortgage given by him to another member 
“Waste paper so far as the security was concerned by depriving 
the mortgagee not only of his right to bring to sale but of his 
right to that sort of security arising out of the land which was 
being allowed to strangers. 


The above considerations indicate that there is much ground 
to justify a finding that mortgages between members can, as the 
section has been drafted, be re-modelled’ by the Collector under 
section 9(I). , 

-If in fact it is not clear beyond doubt that the above is the 
correct interpretation of section 9(1), can it not at the very least 
be said that the effect of the section is open to doubt? And if 
that is so, ought we not to give to it that interpretation which will 
not inflict hardship on anybody, an interpretation which has not 
been questioned for twenty years (till the decision in Miscellaneous 
Case No. -634 of 1925) and more especially so where it may be 
that scores of persons have believed themselves to have entered 
into obligations and acquired rights on the faith of such interpre- 
tation evidenced by long and common practice. 


Before turning to the second question I will make some obser- 
vations on the two cases referred to by the Subordinate Judge, and 
also mention another case. 


As to the case Juswant Rao v. Kashi Nath Rao(*) more cannot 
be said than that the jurisdiction of the Collector to deal with the 
case under section 9 (1), and therefore of the civil court to send the 
case to him under section 9 (3), was assumed to exist. Ag the 
learned Subordinate Judge remarks in this case, it had always for the 
past twenty years been understood to exist’ until the refusal by a 
Collector in 1925 led to the decision in Miscellaneous Case No. 634 
of 1925. But in fact I do not find anything in the report of this case 
to suggest that the mortgagee was a member of an agricultural tribe. 
If-he was not, the case has not even the slight bearing on this case 
that it would otherwise have. . 


‘In Bisknath v. Bharosa, Civil Revisional Side, Miscellaneous 
Case No. 634 of 1925, decided on November 26th, 1925, the decree- 
holder still had in fact left to him his right to a simple money decree, 
justice was secured for him and there was no serious hardship. It 
would seem that as there was in that case a means ready to hand for 
the plaintiff-mortgagee to secure hig money there was no necessity 
for any real contention. 

(1) 86 I. C., 208; [1925] A.I, R., (All.), 253, 


® 
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A case which does support the applicability of section ọ (1), and 
which was not brought apparently to the notice of the learned Judges 
who decided Miscellaneous Case No. 634, doubtless because it had 
not then been reported, is Bishnath Singh v. Basdeo Singh (’) decided 
as recently as June 12th, 1925. Mr. Justice: Kanhaiya Lal upheld 
both the findings of both thetlower courts that there was no reason 
why a case of a simple mortgage between members after the passing 
of the Act Should not ‘be sent to the Collector under section 9 (3) 
for action under section 9 (1) and even after a decree had been 
passed. In upholding this decision ina Letters Patent Appeal the 
Bench held that “we find it impossible to hold that the civil couri 
ceased to have jurisdiction lo act under section Q (3) as soon as a 
. nominal decree was passed which cannot in fact be executed by 
sale”. 

I turn now to the second question. Is there ground fn ‘he Act for 
believing that the legislature intended mortgages between members 
to be wholly outside the scope of the Act, and is the exclusion of such 
mortgages from ‘the operative effect of section 16 a justifiable inter- 
pretation ? 


The only direct and unambiguous reference in the whole Act 
operating on alienation between members of the same tribe is 
section 3. There is another section, section 10 to which I have 
already referred, in which the expression “ Any mortgage” occurs 
which is wide enough to include alienations between members, but 
there is no section which in specific terms refers to such alienations 
except section 3. That section enacts that a permanent alienation 
between members of the same tribe or where both parties are members 
of agricultural tribes and both residents ofthe district in which the 
land is situated is unrestricted. There is no section at all specifically 
declaring temporary alienations between such parties to ‘be unres- 
tricted, but much they same purpose may be said to be effected by 
inference by section 6. The specific provision in section 3 (1) (b), 
read with section 3 (1) (a), is apparently inserted only in order 
to prepare the ground for the next provision in section 3 (2) begin- 
ning “Except in the cases provided for in sub-section (1), etc” 


These considerations indicate ‘that there is good ground in the 
Act itself to justify a finding that the Act in no way deals with 


alienations, whether POTTE or otherwise, between members of the - 


same tribe. 


a 


If, then, that conclusion is sane itis, as I conceive it, our 
bounden duty to interpret section 16 as having no bearing on such 
temporary alienations, so ruling of on the ground that the legislature 
did not mean to include such alienations, but because the Act taken 
as a whole indicates that such alienations are not within its scope and 
the Act myst be’given effect to asa whole. 


In my endeavour to, interpret this Act I believe that I am 
| (1) [1925] a3 A. Ta J. R., 927. 
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guiding myself only by canons of interpretation that have been 
constantly approved. 

Erle, C. J. said in Smurthwatte v. Wilkins ©): 

‘“The consequences which this would lead to are so monstrous, 
so manifestly unjust, that I should pause before I consented to 
adopt this construction of the Act of Parliament”. 

Jessel, M. R. said in Taylor v. Corporation of Oldham (*). 

“Whatever I may think of the extraordinary results which are 
so caused, it is my duty to interpret Acts of Parliament as I 
find them. I must read them according to the ordinary rules 
of construction, that is, literally, untess there is something in the 
context or in the subject to prevent that reading”. 

Lord Wensleydale said in Becke v. Smith (°): 

“It is a very useful rule of construction of a statute to adhere 
to the ordinary meaning of the words used, and to the gram- 
matical construction, unless that is at variance with the intention of 
the legislature, to be collected from the statute tlself, x w x w xin 
which case the language may be modified so as to avoid such 
inconvenience, but no further”. 

Beal (p. 307) quoting Lord Blackburn in River Wear Commis- 
stoners v. Adamson(*) says: “The court must, in each case, apply 
the admitted rules of interpretation to the casein hand, not deviating 
from the literal sense of the words without sufficient reason, or more 
than is justified, yet sof adhering slavishly to them where to do so 
would obviously defeat the intention which may be collected from 
the whole statute’. f 

The second interpretation would give efféct to the opinion that 
even though section 9(1) can de interpreted as covering mortgages 
between members, it is not the right interpretdtion.of that section. 

It is sufficiently obvious that both interpretations cannot -repre- 
sent exactly the intention of the legislature.: That .they are to 
some extent dissimilar in effect is to be expected where the one is 
arrived at upon a strictly literal interpretation of the actual words 
and the other upon a consideration of the intention of the legislature 
and the actual scope of the Act as evidenced by its provisions. 
The former, while it would not permit the mortgagee to bring 
the land to sale, would give him security for his money ; the latter 
would give him all his normal rights including the right to bring 
to sale; but either interpretation would secure him from grave 
injustice. I may personally fee] sure from sources outside the Act 
as-to which is the correct interpretation, but I am bound to be 
guided by considerations founded upon the Act itself. 


Guided by the terms of the Act and finding interpretations 
which would not deprive the mortgagee in this case, and others 
(1) [1862] 11 C. B. N. S, 842 at 848; 31 L.J C. P., 214 af 216. 

(2) [1876] 4 4 Ch. Div, 395 at 405. 
(3) 6 L. J. bx.. 54. ° 
(4) 2 App. Cases, 743 at 765 ; : 47. a J. Q. B., 193 at 203. 
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in a similar situation, of his just rights, it would be my duty to 
give effect to one or the other of those interpretations. Had I to 
decide the matter I should be inclined, subject to any further 
argument that 1 might hear, to give preference to the second inter- 
pretation, if only on the ground that that interpretation, justifiable 
in itself, would mean -no irfterference with the rights of the mort- 
gagee, and he is entitled to claim that there should be no inter- 
ference unless the law clearly limits his rights. 


I do not overlook the fact that in the event of the mortgagee . 


in this case bringing the land to sale it might pass into the hands 
of a stranger not a member of an agricultural tribe; and that thus 
to hold that mortgages between members do not come within the 
scope of the Act at all means in effect to hold that there is one 
case which the legislature has overlooked when attempting to 
prevent land passing to a stranger. But where it is admitted on 
all sides, aud the circumstances under which this case has come 


before a Full Bench prove -that the Act is defective in one respect . 


or the other, I think that where a reasonable interpretation founded 
on the Act itself would save the mortgagee’s just rights and only 
indicate that the legislature had omitted by oversight to stop one 
channel by which land might get into the hands of a stranger, we 
ought to adopt that interpretation rather than adopt the view that 
the legislature has by similar oversight done a positive and serious 
injustice. 

The order of reference by the Division Bench requires us to 
say not only whether the construction placed upon the Act by the 
decision in Miscellaneous Case No. 634 of 1925 was correct, but 
further “to retyrn the Subordinate Judge an answer which they 
(the Full Bench) conceive to be proper in the circumstances, thus, 
finally disposing of each case”. The order of reference by the 
learned Subordinate Judge to this Court asked for a direction as 
to “what should be done” and asked this Court “to remove 
the doubt as to what should be the procedure which should be 
followed.” 

I would direct the trial court to proceed under the ordinary law 
applicable (sic) to'a decree and, if necessary, to attachment and 
sale 

As I have the misfortune to differ from my leamed brothers, 
this judgment is of no value, but it was incumbent on me to give 
my reasons for being regretfully compelled to differ and for holding 
that we are not compelled by the Act to deny the plaintiff a remedy. 


BY THE CouRT.—The order of the Court is that section g of 
the Bundelkhand Land Alienation Att (Act II of 1903) does not 
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: AR PIARI AND OTHERS.* 


WALSH, J Penal Code, section 201—Causing disappearance of evidence of offence— 

PULLAN, J. Principal offender can be held guilty of offence under—Death amidst 
one’s own family—No explanation forthcoming—RHiding the corpse— 
Presumption —LEuidence Act, section 24—Confession before Mukhia— 
When not inadmesstble. 


A person who has actually committed a crime himself—whether 
murder or any other crime—is not any the less guilty of removing 
traces thereof if itis proved against him that he has done so, 
because he was the person who actually committed the offence. 
Oueen-Empress v. Dungar, 1. L. R., 8 All., 282, overruled. 


The mere removal of a body from one place to another so as. 
to remove traces of the place where the murder took place, or 
Q indications which implicate a particular individual, even though 
such removal does not remove undoubied evidence that a murder 
has taken place, is within section 2or of the Penal Code. 
Emperor v. Autar, 23 A. L. J. R., 25, followed. 


A violent presumption arises when a man dies in his own house 
surrounded by his own family and poisoned shortly after eating 
food which must have been prepared for him by his wife and no 
explanation is forthcoming from the occupants of the house-hold 
as to what had happened to him to cause his death. Where, in 
addition to such violent presumption, the person accused are 
proved to have been guilty of persistent lying in an attempt to 
account for the absence of the deceased and are also shown to 
have hidden the corpse to save themselves, the presumption 
becomes a certainty. i 

Where one of the accused volunteered to make a confession’ 
to a Mukhia if he could get some assurance from him that he 
(Mukhia) would do his best to help the accused, Ae/d, that was 
not an inducement proceeding from the person in authority within 
the meaning of section 24 of the Evidence Act so as to make the 
confession either inadmissible or irrelevant. < 

CRIMINAL APPEAL by the Local Government, from an order of 
BABU GOPAL DAS MUKERJI, Sessions Judge of Mainpuri 


G. W. Dillon (Government Advocate), for the Crown. - 
Harendra Krishna Mukerji, for the accused. 


June, 30. 


aa 


The judgment of the Court was delivered by 


Walsh, J. ° WALSH, J— This is an appeal by Government against an 
acquittal ot a family of three persons, namely, Balwant Singh, his 
* Cr, App. No. 342 of 1926 a 


+ 


VOL. XXIV] HIGH cOORT 959 


wife Mst. Durga, and their married daughter Mst. Har Piari, who 
were acquitted by the Sessions Judge of Mainpuri on a charge of 
having poisoned Har Piari’s husband. If it were not that the 
learned Judge has expended upon this quite short case more than 7 
solid printed pages of matter, we should have said that the case was 
free from any difficulty, and we have no Hesitation in agreeing with 


all the assessors in finding that the wife administered the datura 


poison of which her husband undoubtedly died. 


Before turning to the express findings of the learned Judge, 
which we shall have to mention in a moment, we may say broadly 
what is really elementary in connection with cases of circumstantial 
evidence, that a violent presumption arises, perhaps one of the 
strongest presumptions known to the law, whena man dies in his 
own house surrounded by his own.family, and poisoned shortly after 
eating food which must have been prepared for him by his wife, and 
no explanation is forthcoming from the occupants of the house-hold 
as to what had happened to him to cause his death. Itis not too 
much to say that there is hardly one of us, if our own wife or close 
relation living unter our roof suddenly died, and the corpse were 
found buried in our house, who would not expect to be immediately 
called upon by the authorities for a clear explanation of the occurrence, 
and who would not be surprised, in the event of our being unable to 
give it, if we were charged with having caused the death. Where in 
addition to such violent presumption; the person accused are proved 
to have been guilty of persistent lying in an attempt to account for 
the absence of the deceased, and are also shown to have hidden the 
corpse to save themselves, the presumption becomes a certainty. 
The learned Judge has set out more or less correctly, though framed 
in verbiage, which sometimes detracts from the value of the funda 
mental facts, six items of circumstantial evidence which were 
disclosed by the evidence at the trial against the accused. He has 
discarded at least two on grounds which to our minds are quite 
inadequate. We refer to the motive, which we think is clearly 
established, that this young woman was of a Inose disposition and 
quite prepared to get rid of her husband, and the other the evidence 
of Hoti Lal, who said quite casually that he had seen the wife 
picking dkatura seed from some shrub outside the village and had 
naturally remarked upon it at the time, and against whom there is 
really nothing except what one may describe as fanciful suggestion, 
or even as my brother said during the argument, the mere fact that 
he 1s appearing as a witness for the prosecution We see no reason 
whatever for recklessly charging this man, who is an independent 
person and a Brahman, with deliberate invention of what is after all 
a small piece of evidence. The learned Judge has omitted from his 
list one significant fact, which is no reproach to him, because it is 
one of those facts which require training and experience in criminal 
investigation to appreciate at its true value, but it is a significant 
fact that the stomach at the post mortem examination was found to 
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contain about rib. of partly digested rice. The Government Advocate 
has drawn our attention to a statement in Lyon’s Medical Jurispru- 
dence that rice has been shown by experiment to be digested in about 
an hour. We have no medical testimony to assist us, and therefore 
we can only speculate. It is possible that if a doctor were asked, he 
would agree that in a person suffering from datura poisoning, which 
undoubtedly affects the nervous systeni, the blood is thrown into such 
a condition that the process of digestion is much retarded, and there- 
fore it is necessary that one should make a substantial addition to the 
period .of an hour in dealing with a person suffering from dhatura 
poisoning. But the presumption is irresistible that he died within 
a very short time—and by that we mean at the most two hours— 
of his last evening meal. Under the circumstances we have no 
hesitation in holding that the appeal succeeds, and that all the three 
persons are guilty of having caused the death of Beni Singh. 


We now come to consider the legal question involved in that 
finding, and with due respect to this very able Judge with great 
experience, particularly in sessions work, we cannot but, express 
our surprise at the maze of logical fallacies irf which, by a super- 
abundance of technical considerations he has drifted, throwing 
common-sense to the winds. He says that if there had been only 
one person in the house instead of three, it would not haye been 
at all difficult to fix the guilt. It is consoling to be assured by 
him that in such a case he would have experienced no difficulty. 
But inasmuch as fixing the guilt is merely another way of applying 
what the law calls a violent presumption, which justifies conviction 
in the absence of any explanation, he overlooks the fact that the 
game logical process applied to one applies to all, except those who 
are prepared with an instant explanation of their conduct consistent 
with innocence. It might at least have occurred to the learned 
Judge, as he felt himself in a difficulty, that there was another 
violent presumption drawn from one’s knowledge of human nature 
and of Indian village life which it is the duty of a Tribunal in such 
a case to apply, namely, that the food partaken at the evening meal 
by a husband in an ordinary constituted house is prepared for him 
and served to him by his wife. The lcamed Judge on this -case 
had the advantage of the fact that the wife has never denied, if 
indeed she has not admitted, that she did in fact serve, if not 
prepare, -the evening meal. The most that she suggests—and this 
seems to be the only point urged on her behalf by Mr H.K. 
Mukerji her vakil, which I was able to follow—is that the curd came 
front the nephew Pokhi. But unless the whole dish of which the 
mixture was composed were prepared by Pokhi, that fact raises 
presumption against him, and indeed, if anything raises a presump- 
tion in his favour, because tht natural property of dhatura being 
bitterness and curd being itself sour, gus, or something equivalent, 
is required as a vehicle for the poison if its presence is to be 
sufficiently concealed from the victim torinduce him to censume it. 
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The learned Judge seems to have tied himself up into a logical 
impasse, so far as we can follow him, in the following way, that 
inasmuch as there are three persons, one of whom undoubtedly 
administered the poison, and as nobody else was present, it is 
impossible for any human being to say which of them did it, and 
assuming that there was one principal and two abettors, it is 
impossible to convict either of the three of abetting, because it is 
impossible to say which of them abetted the third, and inasmuch 
as one is unable to say which was the principal and which was the 
abettor, although you are quite certain that the three contained 
both the principal and the abettor, the law compels you to say 
that the three contain neither. Such a method of reasoning would, 
especially in cases of murder at night by armed gangs of dacoits, 
render tonviction in a great number of cases a practical impossibi- 
lity, and would leave large portions of the population at the mercy 
of armed dacoits. It ignores the well-established principle that if 
two men go out at the night to waylay a third and to rob him, and 
undoubtedly rob him because both are found with portions of his 
property afterwards in their possession, and the third man’s corpse 
is also found in the neighbourhood, although both of them undoubt- 
edly were engaged in the murder, neither of them can be convicted 
of murder, because no human being can say which of them did it. 
That fallacy has been destroyed both by the principles of English 
Criminal Law as laid down for generations, and also by the 
appropriate section in the Penal Code, if it were worth while to 
refer to it. 


Unfortunately we are compelled to deal with one or two other 
legal fallacies contained in the learned Judge’s judgment. Having 
arrived in a series of these fallacies at the paradox that, although 
he was satisfied that the three accused before him were the only 
ones who could be possibly guilty of the offence with which they 
were charged, it was impossible to convict either of them, he seems 
to haye been somewhat startled by the consequence of his own 
reasoning, and he sought to apply, as a kind of subsidiary refuge 
from an illogical position, section 201, which makes the conceal- 
ment of the corpse or the removal of traces of the crime punishable 
per se. But here again, owing to two decisions which he cites 
with accuracy in his judgment, he was confronted with the. paradox, 
which pursued him as kind of spectre of his own previous decision, 
that all three contained the murderer though he could not convict 
anyone of murder, because he found himself unable to convict 
either of them for concealing the corpse, although they undoubtedly 
did so, because by his own finding either of them might be the 
murderer, and the Allahabad High Court had told him that the 
section could not apply to a murderer. He also found that if he 
used section 201 at all, he might by accident be applying it 
to a murdgrer when the Allahabad High Court has told him not to. 
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We do not agree with this reasoning. We think that it lacks both 
logic and common-sense, but as a matter of fact we think it right 
inasmuch as the decisions referred to, namely, the case of Empress 
v. Kishna(*) and the case of Queen-Empress yv Dungar(*) have 
been seriously questioned and dissented from, if not absolutely 
overruled by two Benches, of whieh one member of this Bench 
happened to haye been a member on both occasions. The matter 
seems to come up with such frequency that we think it desirable 
to express our opinion definitely upon it. It is necessary for 


the purpose of our decision because the Government have 


appealed on section 201, and the appeal therefore involves the 
question whether if the Judge were right in acquitting under section 
302, he was justified in acquitting under section 201., We hold 
definitely that both these cases, or at any rate the dicta about to be 
referred to which‘are found therein, cannot be accepted as good law. 


The first point, namely, whether section 201 applies to the actual 
culprit in a case of murder, is obviously academic. Nonetheless we 
are unable to agree with the view that a person who has actually 
committed a crime himself—-whether murder or any other crime—is 
any the less guilty of removing traces thereof if it is proved against 
him that he has done so, because he was the person who actually 
committed the offence. If the Legislature intended to provide such 
an exception, they ~would undoubtedly have said so in express 
language. This was the point decided in the case of Queen-Em press 
v. Dungar (*) and we hold definitely that it was wrongly decided. 
Further we agree with the decision in the case of Emperor v. Autar 
(*) in holding that the mere removal of a body from one place to 
another so as to remove traces of the place where the murder took 
place, or indications which might implicate a particular individual, 
even though such removal does not remove undoubted evidence 
that a murder has taken place, is within the section. 


We are further bound to disagree with the learned Judge in his 
holding that the confession in this case was inadmissible and irrele- 
vant. We say nothing to throw doubt on the proposition that a 
confession made to another person in the presence of a police officer, 
who has asked or instructed that other person to take the confession 
in such a way as to be his agent, where the confession takes place 
under such circumstances that the police officer is in such proximity 
as to make his presence likely to affect the mind of the confessing 
person, isin substance a confession to a police officer. Thatis not 
this case. The confession was made to the mukhia. Why the 
learned Judge holds it to be inadmissible we do not know. It 
certainly was not induced by any promise because although the mukhia 
is undoubtedly a man in authorjty, and would appeal to a villager 
as a person who was able, or likely to be able, to promise him a 

(1) [1878] I. L. R., 2 AIL, 713. (2) [1886] ILL. R,8 Ais 252. 

(3) [1925] 23 A. L. J'R. 25. 
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pardon or some other inducement, in this case Balwant Singh, who 
made the statement, volunteered to make the statement if he could 
get some assurance from the mukhia that he the mukhia would do 
his best to help him. In our view that is not an inducement pro- 
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EMPEROR 


ceeding from the person in authority within the meaning of the Raw PIARI 


section so as to make the conféssion either inadmissible or irrele- 
vant. 


We have, therefore, to allow the appeal, and the further question 
arises what we ought todo We come definitely to the conclusion 
on this evidence that the wife was guilty of poisoning her husband 
and must be convicted under section 302, I P. C. Whether her 
parents were parties to her act as principals is not so clear, although 
there is evidence upon which any jury might find that they were. 
Upon that we give them the benefit of the doubt, but we hold, upon 
their subsequent conduct, the lies which Balwant Singh told, the 
undoubted fact that they concealed the death, buried the corpse 
and showed great signs of fear and uneasiness when the constable 
spent the night in their house, they must be held to have abetted 
the crime under section 302 and to be guilty as abettors We there- 
fore convict them under section 114 read with section 302 


With regard to the sentence, we feel that we have no alternative 
„but to do our duty in this matter. We have reason to.think that 
murders by poisoning of husbands by their wives in Indian villages 
are: much too common and more frequent than the criminal statistics 
in the provinces indicate. We see no reason to apply the lesser 
alternative in the case of any woman who cruelly and cold-bloodedly 


administers poison to the man whom it is her duty to assist, protect 
and serve. 


We therefore order Mst. Har Piari to be hanged by the neck 
until she be dead. The other two, Balwant Singh and Mst. Durga, 
we sentence to transportation for life. 


On the question of section 201 we are bound -to record a convic- 
tion, although, having regard to the sentence already passed, this 
matter does not appear to be of any immediate importance. If occa- 
sion should arise the case must be put up before us again for 
sentence. 


Appeal allowed. 





Walsh, J. 
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MOHAMMAD ZAFAR (Defendant) 
VEVSUS 


ZAHUR HUSAIN AND OTHERS (Plaintiffs) * 


Bido Act (I of 1872), section 65— Suit on a mortgage—Loss of original 
bond not proved—E fect of—Secondasy evidence Alternative plea of 
p iymeni—No admission of deed—Burden of proof—WNon-production of 
original, efect of. 

Whee the plaintiff sued upon a mortgage bond sail to have 
been lost, but failed to establish the loss to the satisfaction of 
the lower courts, Acid, that the plaintiff in such a case could not 
sue upon the bond without producing it, subject of course to the 
provisions of section 6s of the Evidence Act. 

Field, also, that the defendant may well deny the existence of 
the bond, or its execution, consistently with an alternative plea 
that it is paid; and this alternative plea does not amount to an 
admission of the mortgage sufficient to relieve the plaintiff from 
proving the loss of the original deed and to entitle him to sue 
upon a copy of it. Sr: Ram v. Ram Lal, 11 A. L. J. R., 255, 
followed. Mulla v. Deo Karan, 11 A. L. J. R., 734, Chuns Kuar 
v. Udatram, I. L. K., 6 Ail, 73, Hutton v. Ward, 19 L. J., Q. 
B., 293 and Aansard v. Robinson, B. and C.’s R., Vol. 7, go, re- 
ferred to. 

Every deed being the best evidence of its own contents, its 
non-production raises the presumption that it contains some 
defeasance. 

SECOND APPEAL from’ adecree of MAULVI ABDUL HASAN, 
Additional Subordinate Judge of Moradabad, confirming a decree of 
BABU BANWARI LAL, City Munsif. 

A. Sanyal and A. P. Bagchi, for the appellant. 

Mukhtar Ahmad (for [gbal Ahmad), for the respondents, 


The judgment of the Court was delivered by 


WALSH, J.—This is a curious case, although, we are afraid, it is 
also a typical case It is, however, by no means an easy case to dispose 
of. The plaintiff sues upon a mortgage bond in common form, and 
claims payment of the amount due, or sale of the hypothecated pro- 
perty. The bond is said to be lost. This loss has not been estab- 
lished to the satisfaction of either court. We are not surprised. 
Without finding any facts we can only say that the allegation of 
the plaintiff, that it dropped out of his hand, or pocket, or folds of 
his @hott, on his way to the court to file a suit on it, though not 
impossible, is an extremely unlikely event. We will not discuss the 
probabilities of the plaintiff discovering this unfortunate accident 
by the use of his senses, and taking immediate steps to recover the 
document, or the suspicious conduct of the plaintiff in going straight 
off to the police station and making. a formal report. If there had 
been a crowd of people through which he was pushing his way, or a 
high wind which immediately carried the bond out of a sight and 

* S. A. No. 507 of ey 
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beyond recovery, we could have understood this extraordinary 
event. We can only say that we regard the whole story with the 
gravest possible suspicion. The Munsif escaped the necessity of 
arriving at a decision on this point by relying upon an authority with 
which we will dealin a moment. ‘The Subordinate Judge, while 
properly agreeing with the Munsif, because he was really bound by 
the decision, which was a decision of a Judge of this Court, could not 
resist expressing his view about the evidence, and the case therefore 
reaches us with a finding of fact that the loss is not established by 
satisfactory evidence. i 


The case relied upon is Mulla v. Deo Karan (*), a decision of 
Mr. Justice Rafique, that although the execution of the bond was 
not expressly admitted, the plea of payment amounted to an 
admission of the execution of the bond, and that the plaintiff could 
maintain a suit on the copy of the deed without proving the alleged 
loss. With all respect to the learned Judge who decided that case, 
and who was a most experienced Judge in matters which may be 
described as questions of business, it appears to us that he was 
misled. In the first “place, it is not true to say that an inconsistent 
plea turns a preliminary plea in the same written statement into an 
admission when it is not in fact an actual admission. This matter 
will be found fully discussed in a chapter by Dr. Weir ina recent 
book published on the principles of pleadings. Alternative pleas 
have always. been admitted from the earliest days for excellent 
reasons. A libel suit is perhaps the best illustration. A defendant 
is perfectly, entitled to deny publication and to deny that the libel 
refers to the plaintiff, even although he pleads alternatively that the 
libel is true. The reason for that is a perfectly sound” one justified 
by the view of lawyers from all time. It has the effect of forcing 
the plaintiff into the box, and also the man to whom the libel or 
slander was published, and therefore the defendant by his pleadings 
puts the plaintiff to proof, so that he is able to assure himself that 
the plaintiff cannot keep out of the witness-box and will be 
compelled to submit to cross examination on a question of justification. 
Similarly in a case like this a defendant may well deny the existence 
of the bond, or its execution, consistently with an alternative plea 
that it is paid, if he instructs his pleader that the actual production 
of the original document will show by the endorsements upon it 
that the payments have been. made. In other words, he forces the 
plaintiff to prove the ducument. It appears to us that the learned 
Judge was misled by the view taken in the case of Chuni Kuar v. 
Udatram (°), which, unless it was a ruling upon a specific finding 
of fact, appears to us to be worthy of further consideration, and 
further the learned Judge distinguishes the case which he was 


deciding from the case of Sri Ram v. Ram Lal (*), upona, 


fine distinetion, namely, that the defendants in that case were not 


(1) Jrorg] 11 A. L. J. Re, 734. (2) [1883] I. L. R., 6 All., 73. 
(3) [1913] 11 A. L. J. R , 255. 
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the original executants but were transferees, a ground which appears 
to us to be no real distinction. In the case of Sri Ram vy. Ram 
Lat (*) it was held that the alternative plea of payment did*not 
amount to an admission of the mortgage sufficient to relieve the 
plaintiff from proving the loss of the original deed, and to entitle 
him to sue upon a copy of itt We agree with that decision We 
respectfully think that Mr. Justice Rafique should have followed it. 
At any rate the principle there laid down is clearly right and ought 
to be followed. 

We are prepared—and in this respect we are of opinion that we 
are laying down no new law at all—to hold definitely in a case like 
this that the plaintiff cannot sue upon the bond without producing it, 
subject of course to the provisions of section 65 of the Evidence Act. 


With regard to bills of exchange in England and doubtless also 
in India, because the law in both countries has been codified on the 
same lines, it has always been held that the bill must be produced 
in court. Even where the execution of the bill is admitted, and 
liability is not disputed, it has been held by a strong court in the 
case of Hulton v. Ward (*) that interest cannot be claimed unless 
the bill is produced showing the date of maturity from which interest 
is to run, and it is worthwhile, on this question of the fundamental 
necessity of production of the document, upon which the suit is 
brought, to draw attention to the observations of one of the greatest 
commercial lawyers of his century, Lord Chief Justice Tenterden, 
in the case of Hansard v Robinson(*). No doubt different con 
siderations apply to negotiable instruments which were based upon 
the custom of merchants, but for this purpose there is no distinction 
between a negotiable instrument, which is transferable by delivery, 
and a bond, which is far more common for an ordinary debt trans- 
action in India and takes the place of bill transactions which are more 
usual in England, so far as transferability is concerned. Lord 
Tenterden says—and in using this term he is expressing the law on 
merchant at the time—“ the custom is that the holder of the bill 
shall present the instrument at its maturity to the acceptor to 
demand payment and upon receipt of the money deliver up the 
bill ”. If one substitutes for the word “ holder ” the word “ bond- 
holder ” and for the word ‘ acceptor” the word “debtor” the 
passage would run as follows. “The debtor paying the bond has a 
right to the possession of the instrument for his own security and as 
his voucher and discharge in his account with the bond-holder. If, 
upon an offer of payment, the bond holder should refuse to deliver 
up the bond, can it be doubted that the debtor might retract his offer 
and retain his money, and if this be the right of the debtor when 
the bond is due, must not his right be the same if, though not 
ready at the due date, he is ready afterwards, and can his right be 

*varied if the payment is to be made under a compulsory. process of 
(1) [1913] 11 A. L. J. R, 255. 
(2) 19 L. J., Q. B., 293. (3) B. & C.’s R, Vol™7, 90. 
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law. The foundation of his right, his own security, his voucher, 
and his discharge towards the bond-holder remain unchanged. It 
will be the same thing whether the instrument has been destroyed 
or mislaid But how is he to be assured of the fact, either of the 
loss or destruction of the bul?’ and the passage then goes on to 
point out what may happen.even in the case of a lost bond, when 

the debtor is required to pay again by a Jona fide transferee of value 
`~ from the original bond-holder. This does no more than emphasize 
the importance of production, indeed the right of the debtor to 
demand production. Section 65 of the Evidence Act provides an 
alternative to the bond-holder in cases where for various reasons 
production of the original is impossible, but if a copy 1s in existence, 
preduction is not dispensed with by that section, and the observa- 
tion of Lord Tenterden, and our own view of the strict provisions of 
section 65, emphasize the importance of the trial court exercising 
the greatest circumspection and care in deciding the fundamental 
question of fact, which, becoming res judicata between the parties, 
may be of vital importance to the defendant as to whether there 
really has been a ena fide loss. We may mention by the way that 
it is a recognised principle of evidence in England, and the presump- 
tion reasonably is within the four corners of the Evidence Act, that 
every deed being the best evidence of its own contents, its non- 
production raises the presumption that it contains some defeasance. 
In other words, it 1s not an unreasonable presumption from the non- 
production, in a case of this kind, that there was some endorsement 
on the document which the plaintiff did not like It is perhaps not 
irrelevant to observe that people in this country are particularly 
careful in preserving what they treasure, and particularly documents. 
They bave been known even to preserve in a locked box a judgment 
of the High Court, and they are people by nature and habit, unlikely 
casily to lose a document so treasured, generally for a long period 
of years, as a mortgage bond, particularly at the moment when it 
becomes necessary to transport it to the court for the pui pose of 
filing a suit. The statement of the plaintiff that this document had 
been kept in an iron box duly locked for at least two years, and had 
disappeared in this sudden and mysterious fashion, almost suggests 
the conduct of some wild bird which had been kept in confinement 


in a cage for a long period, and makes its escape into freedom and 


its natural element at the first opportunity The whole story, sug: 
gests itself to us as almost farcical and incredible. If we thought 
that we were doing any hardship to the plaintiff in this particular 
case, we should have referred back issues for further findings There 
is a plausible case for doing so because the Munsif has avoided a 
specific finding, but for the reasons already given, we are satisfied 
that the only just thing to do in this case is to act upon the finding 


that the plaintiff’s evidence did not satisfy the lower court, and to ° 


allow the appeal with costs here and below. 
o l Appeal allowed. 
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CIVIL ` ALLAH BAKSH (Plaintif) 
s Versus 


KARIM BAKSH (Defendant) .* 


Provincial Small Cause Court Act, section? 35— Sust transferred by Munsif 
BANERJI, J. to regular side and decreed—Appeal, when lies. 
A suit filed before the Subordinate Judge, on 18-9-24, was 
transferred to the first Munsif by the District Judge on 29-9-24, 
under section 24 of the Civil Procedure Code, the suit being of 
the nature of smal! causes. On 28-1-25 the first Munsif was 
transferred and another Munsif took over charge who had no 
small cause powers.‘ On the same date the District Judge 
ordered “ that all small cause suits pending in the first Munsif’s 
cout will be disposed of by the first Munsif as regular suits”. 
On 4-2-25 the first Munsif, who had no Small Cause Court powers, 
transferred the suit to the regular side and ultimately decreed it. 
field, that an appeal lay from the decision of the Munsif, as 
his order of 4-2-25 was passed under section 35 of the Small 
Cause Court Act. 
Sarju Prasad v. Mahadeo Pande, I. L. R., 37 All., 450, followed. 
Chotey Lal y. Lakimi Chand Magan Zal, I. L. R, 38 All., 425, 
Sukha v. Raghunath Das, I. L. R., 39 All., 214 and Chaturi Singh 
A v. Mt. Rania, I. L. R., 40 All., 525, distinguished. 
CIVIL REVISION from an order of BABU MAKHAN LAL, Addi- 
tional Subordinate Judge of Bulandshahr. 


A. Sanyal, for the applicant, 
T. N. Chadha, for the opposite party. 


The following judgment was delivered by 


Banerji, J. BANERJI, J.—This is an application for revision under the 
following circumstances :— 


A suit was instituted for recovery of Rs. 168 in the court of 
the Subordinate Judge invested with the powers of a Judge of Small 
Causes on the 18th September, 1924. It was transferred to the file 
of the first Munsif of Bulandshahr by the order of the District Judge 
on the 29th September, 1924 The transfer was made under sec- 
tion 24 of the Code of Civil Procedure and the suit remained as a 
‘suit: of the nature of Small Causes. On the 28th January, 1925, the 

~ first Munsif of Bulandshahr, in whose court the suit was pending, 
was transferred and another Munsif took over charge, who had no 
Small Cause powers. On the same date, the District Judge passed 








June, 17. 





, an order that all Small Cause suits pending in the first Munsif’s 
court will be transferred and disposed of as follows :— 
eh acetate E (3) All the rest will be tried by the first Munsif as 


e regular suits.” ; 
On the 4th of February, when the suit was put up before the 
* Civ. Rey. No. 40 of °1926 © 
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learned first Munsif, who had no Small Cause Court powers, he 
passed the following order :— 


“ According to the order of the District Judge, dated the 30th 
(sic) January, 1925, this case is transferred from the Small Cause 
Court side to the regular side of this court.” 


It was thereafter that all proceedings in the suit took place. 
The suit was decreed ahd the defendants went up in appeal before 
the Subordinate Judge, who has dismissed the claim. 


Mr. Sanyal, who appears on behalf of the petitioner, has argued 
that no appeal lay to the Subordinate Judge, because any order of 
transfer by the Judge must be deemed to be an order under section 
24, Clause 4, of the Civil Procedure Code, and as the suit was originally 
instituted in the court of Small Causes and was then transferred to 
the court of an officer who had jurisdiction to try the suit as a 
Small Cause Court, the trial of the suit by a second Munsif must 
be treated as a trial by a` court of Small Cause. In support of his 
contention he has referred to the cases of Chotey Lal v. Lakhmi 
Chand Magan Lal(’), Sukha v. Raghunath Das(*) and Chaluri 
Singh v. Mt. Rania(*). Inall these cases there was no order by 
the Judge who tried the case transferring the case from the Small 
Cause Court side to the regular side. Consequently, in my opinion, 
none of these cases have any application. I agree with the contention 
of Mr. Sanyal that if there is no order passed by the court hearing 
the case transferring it to the regular side, the trial must be deemed 
to be one on the Small Cause Court side Here, however, the order 
of the 4th February, 1925, referred to by me, is in my opinion an 
order passed under section 35 of the Small Cause Court Act. It is 
conceded by Mr. Sanyal that if the Munsif had upon the application 
of the parties or after a notice to them transferred the case from 


the Small Cause Court side to the regular side, there would be no | 


objection to the case being considered one as having been tried and 
disposed of on the regular side and there would be an appeal. But 
Mr. Sanyal argues that, because the Munsif passed the order of the 
4th February in consequence of an order of the District Judge 
this order cannot be treated as one under section 35. Iam unable 
to accept this contention of the Jearned counsel. In my opinion the 
case of Sarju Prasad yv. Mahadeo Pande(*) is in point. In that 
case the Munsif passed an order transferring to the regular side all 
Small Cause Court suits, which he found pending in the court, and 
tried them out as regular suits It was held that an appeal lay 
against the decision of the Munsif. Iam, therefore, of opinion that 
an appeal was entertainable by the court below. 


I dismiss this application but pass no order as to costs. 


= Application dismissed. . 
(1) [189536] I. L. R., 38 All., 42s." (2) [1917] I. L. R., 39 All., 214. 
(3) W918] I. L. R., 40 Atl., 525. (4) [1915] L L. R., 37 All, 450, 
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CIVIL 
nae RAM REKHA SINGH ANDeOTHERS (Plaintiffs) 
VEN SUS 
LANAN GANGA PRASAD MUKARADDHWAJ 
WALSH, J. AND OTHERS (Defendants) .* 
EREA Hindu Law—Joint family property — Previous mortgage renewed in favour 
MUKERJI, J. of same morigagee—Previous debt set off in subsequent deed— Whether 
KING, J. “ antecedent debt.” ` ” 


Where a previous mortgage-deed of joint family property is 
renewed in favour of the same morigagee and the consideration 
for the subsequent deed is the amount due on the earlier one, 
the alienation can be_ deemed to be in lieu of an “antecedent 
debt” so as to be binding on the sons, unless they can establish 
immorality or illegality. 

Whenever a previous debt is set off in a subsequent mortgage- 
deed, the true test to apply, in order ro ascertain the antece- 
dency of the debt, is whether the first one was independent of 
the other. The two deeds must be dissociated in time as well 
as in fact. Brif Narain v. Mangal Prasad, I. L. R., 46 All., 
gs, Suraj Bunsi Koer v. Sheo Prasad Singh, 1. L. R., 5 Cal., 148, 
Muddun Thakoor x. Kantoo Lall, 1 ln. App, 333, Nanomi Babua- 
sin vy. Modhun Mohun, I. L. R., 13 Cal., 21, Badri Prasad v. 
Madan Lal, I. L. R., 15 All., 75, Chandra Deo Singh v. Mata 
Prasad, I. L. R., 31 All., 176, Ram Chandra v. Bhup Singh, 
I. L. R., 39 All., 437, Chel Ram v. Ram Singh, I. L. R., 44 All., 
368, Gauri Shanker Singh vw. Sheo Nandan Misra, I. L. R., 46 
All., 384 and Zal Bahadur v. Ambika Prasad, I. L. R, 47 All., 
795, referred to. | i 

SECOND APPEAL from a decree of H. BEATTY ESQ., District 
Judge of Ghazipur, confirming a deciee of BABU RaJa Ram, Addi- 
tional Subordinate Judge of Ballia. 


Kailas Nath Katju (for A. P. Pandey), for the appellants. 
Kamla Kant Verma, for the respondents. 
The judgment of the Court was delivered by 


Sulaiman, J. SULAIMAN, J.—In view of a difference of opinion as disclosed 
” by certain unreported cases, this appeal has been referred to a 
Full Bench. The facts are as follows. The great grandfather and 
the grandfathers of the plaintiffs executed a mortgage-deed of joint 
family property in 1889 in favour of the ancestor of the contesting 
defendants. The present plairtiffs were not then born but the fathers 
e of the plaintiffs were alive and did-nét join in the deed Between 1889 
and 1910 three of the plaintiffs were born and by birth acquired 
an interest in the family property. Before the period allowed by 
* S. A. No. 116 of 1924 
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section 31 of the Limitation Act of 1908 expired, the fathers of 
the plaintiffs acting for themselves and as guardians of their minor 
sons, jointly with the uncle and the grandfather of the plaintiff 
No. 3, executed a fresh mortgage-deed of the same property in 
favour of the same mortgagee and in lieu of the bulk of the amount 
due on the previous document, the remaining portion being remit- 
ted. In 1920 the mortgagees sued on the last mentioned mortgage, 
impleading the present plaintiffs under the guardianship of their 
respective fathers. The other adult members of the family were 
also impleaded. No one contested the suit and an ex parte decree 
for sale was passed, which was subsequently made absolute. The 
plaintiffs now sue foga declaration that the decree of 1920 is not 
binding on them as they were not properly represented. They 
alleged that the mortgage debt was without any legal necessity and 
therefore not enforceable against the family property. Both the 
courts below have dismissed the suit. 


Assuming that there have been such irregularities in the appoint- 
ment of the guardtans ad litem in the previous suit as to entitle 
the plaintiffs to reopen the question, they cannot by merely showing 
irregularities succeed unless they can satisfy the court that they 
have been prejudiced and have been deprived of some good defence 
which was open to them. The respondents’ position is that the 
mortgage of 1910 being in lieu of the amount due on the previous 
mortgage of 1889 was in lieu of an antecedent debt of the fathers 
and grandfathers of the plaintiffs and is binding on them, even 
though no legal necessity for the advance of 1889 be shown. In 
the alternative they maintain that the debt of 1889 was in itself 
good and binding on the family. 


The main point which arises for the consideration of the Full 
Bench is whether where a previous mortgage-deed is renewed in 
favour of the same mortgagee and the consideration for the subse- 
quent deed is the amount due on the earlier one, the alienation can 
be deemed to be in lieu of an ‘ antecedent debt’ so as to be binding 
on the sons, unless they can establish immorality or illegality. 
The answer to the question depends on the interpretation of the 
authoritative pronouncement of their Lordships of the Privy Council 
in the case of Brif Narain v. Mangal Prasad (*). Before discus- 
sing this case it seems desirable to point out what was understood 
by the expression ‘ antecedent debt’ in a few previous leading 
cases. 


The expression ‘ antecedent debt’ does not find any place in 
the Hindu Shastras. The courts however have made the pious 
obligation of the sons to pay their fathers’ debts the ground for 
the doctrine of antecedent debts, In the case of Suraj Bunsi Koer 
v. Sheo Prasad Singh (?) Sir J. Colvile, in delivering the judg- 

(1) [1923] I. L. R., 46 AIL, 95. 
o (2) [188] I.L. R., 5 Cal, 148 at 171. 
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CIVIL ment of their Lordships of the Privy Council, laid down that the 
earlier case Of Muddun Thakoor v. Kantoo Lall (*) was an autho- 





1926 
— rity for the proposition, among others, that 
tir Rene Se 7 ; : 
SINGH where joint ancestral property has passed out of a joint [amily 
v. either under a conveyance executed by a father m consideralion of an 
SAE antecedent debt, or in order to raise money to pay off an ante- 


cedent debt, or under a sale in execution of a decree for the 
Sulaiman, J. father’s debi, his sons, by reason of their duty to pay theu 
father’s debts, cannot recover that property, unless they show 
that the debts were contracted for immoral purposes and that 
the purchasers had notice that they were so contracted”. 





Later on in the case of Vanomi Babuasin y. Modhun Mohan?) 

Lord Hobhouse remarked that 
‘the decisions have for some time established the principle that 
the sons cannot set up their rights against their father’s aliena- 
tion for an antecedent debt, or against his creditors’ remedies for 
their debts, if not tainted with immorality’. 

Quoting the passages in the last mentioned cases, Sir John 
Edge in delivering the principal judgment of the Full Bench, with 
which the other four learned Judges agreed, in Badri Prasad v. 
Madan Lal (*), held that the passages in his opinion showed that 
the expression ‘antecedent debt’ is not to be restricted to a prior 
debt due to a person other than the purchaser or mortgagee, and 
that the Hindu sons were bound by a mortgage executed by their 
father alone, the consideration having been, with a trifling exception, 
money advances antecedently made by the mortgagee to him. 


Similarly in the Full Bench case of Chandra Deo Singh v. 
Mata Prasad (*) Sir John Stanley, C. J. in expressing the view of 
the majority remarked: 


‘The true rule 1s that a son cannot impeach an alienation of 
ancestral joint family property made by a father, for which the 
tconsideration 1s an antecedent debt of the father not tainted with 
immorality or the object of which is to pay such a debt ”. 


This passage was quoted with approval by Lord Shaw in Saku 
Ram Chandra v. Bhup Singh(*). In this last mentioned case 
a mortgage had been granted for Rs. 200 advanced at the time 
and.on the faith of it. Nevertheless it was boldly contended that 
the transaction substantially was that the father got Ks. 200 into 
his hands and that when subsequently he granted the mortgage 
he was accordingly ‘an antecedent debtor’. This contention was 
repelled by their Lordships and it was ‘held that “‘in order to 
validate such a transaction of mortgage there must, to give true 
effect to the doctrine of antecedency in time, be also real dissociation 
in fact.” There were however passages in the judgment indicating 


(1) [1874] 1 Ind. App., 333- (2) |1835] I L. R., 13 Cal, 21 at 35. 
(3) [1892] I. L. R., 15 All, 75 at 80. (4) [r909] I. L. R., 31 All, 176. 
(5) I. L. R, 39 All, 437 at 449. e 
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that ‘the joint family estate could not be transferred so as to bind 
the sons except where the transfer has been made in order to 
discharge an obligation not only antecedently incurred, but incurred 
wholly apart from the ownership of the joint estate, or the security 
afforded or supposed to be available by such joint estate’. These 

sages were the basis of the decision in Chet Kam v. Ram 
Singh (*) and gave rise to a conflict of opinion in India. The recent 
pronouncement of their Lordships in the case of Brif Narain v. 
Mangal Prasad (*) was an authoritative pronouncement intended to 
set such conflict at rest. It wes pointed out that in Saku Ram 
Chandra’s case the incurring of the debt was the creation of the 
mortgage itself and that there was no antecedency either in time 
or in fact, At page 101 it was remarked that ‘the family estate 
may become liable by being taken in execution on the back of a 
decree obtained against the father, or it might become liable by 
being mortgaged by the father to pay the debt for which otherwise 
decree might be taken and execution be sought’: and at page 102 
it was said that ‘it seems to have been felt that if the debt for 
which a mortgage was given, was, în any proper sense, antecedent, 
then it, so to speak, escaped the direct infringement of the principle 
that the father manager could not burden the estate except for 
necessity’. The fourth proposition laid down by their Lordships 
at page 194 was as follows :— 


“ Antecedent debt means antecedent in fact as well as in time, 
that is to say, that the debt must be truly independent and not 
part of the transaction impeached ”. 


It is significant that their Lordships do not say that the two 
debts must be absolutely independent of each other, or wholly 
unconnected with each other. All that is said is that the previous 
debt, in order to be antecedent debt, should be truly independent 
and not part of the subsequent transaction. This is quite different 
from saying that the latter debt should be unconnected with the 
earlier one. Whenever a previous debt is set off in a subsequent 
mortgage deed, the second deed is in one way connected with the 
first, and one might in one sense say that the second is not in- 
dependent of the first. But the true test to apply is whether the 
first one was independent of the second. We think that what 
their Lordships meant to lay down was that the two deeds must 
not be part and parcel of the same transaction, but that they must 
be distinct and separate not only in point of time but in reality. 
There must be dissociation in time as well as in fact. If at the time 
when the earlier mortgage transaction was entered into the later 
one was not even in contemplation, the first will be independent and 
will remain an antecedent debt, even though it be set off in the 
second document and even though both be in favour of the same 
mortgagee. * H this were not the truc interpretation the whole effect 

(1) [rog2] I L. Ra 44 Allp 368. (2) [1923] I. L. R., 46 All., 95. ; 
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of the ruling of their Lordships would be nullified. It seems to 
us that their Lordships have affirmed the view expressed by Stan- 
ley, C. J. in the Full Bench case of Chand1a Deo Singh v. Mata 
Prasad (*), where the learned Chief Justice remarked. 


by the expression ‘ antecedent debt’ I understand a debt which 
is not for the first time incurred at the time of a sale a1 mortgage 
that is presently incurred, but a debt which existed prior to and 
independently of such sale 01 mortgage. It must be a Jona fide 
debt not colourably incurred for the purpose of forming a basis 
for a subsequent mortgage or sale or other similar object”. 

We do not think that the mere fact that the mortgage is a renewal 
of the earlier mortgage in favour of the same mortgagee would make 
any difference. If that were so then an old debt which would be 
an antecedent debt, if it were paid off by a deed in favour of a third 
person, would cease to be so if paid off by a deed in favour of the 
same mortgagee. It is difficult to see how on principle the per- 
sonality of the subsequent creditor can necessarily make any differ- 
ence. Of course if the former debt were a mere device and were 
incurred merely for the sake of creating an antecedency in time and 
with a view to support a subsequent transfer the liability could not 
be upheld. In the present case, however, there can be no such 
suggestion as the two deeds are separated by a long distance of time. 


In the case of Gauri Shanker Singh v. Sheo Nandan Misra (°), 
a previous mortgage debt, on which the personal remedy had become 
barred by time but not the remedy of the enforcement of the charge, 
was held to be a good antecedent debt so as to support a subsequent 
possessory mortgage in favour of the same mortgagee. 


The view that property can be transferred toa creditor in lieu 
of a previous debt due to him is further supported by the recent 
case of Lal Bahadur v. Ambika Prasad (°) decided by their Lord- 
ships of the Privy Council. In that case two previous mortgages 
of 1895 were held to be ‘ antecedent debts’ which would justify for 
their liquidation a sale of family property in favour of purchasers 
who were, one, some, or all, nominees of the mortgagee 


We are accordingly of opinion that the mortgage of rọro was in 
lieu of an antecedent debt due from the plaintiffs’ fathers and grand- 
fathers and was therefore binding on the plaintiffs The plaintiffs 
were therefore in no way prejudiced by the previous decree. The 
appeal is accordingly dismissed with costs. , 


Appeal dismissed. 


(1) [r909] I. L. R., 31 All., 176 at 190. 
(2) |1924] I. L R, 46 All., 384. 
(3) [1925] I L. R., 47 All., 795. 
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THE SWADESHI MILLS Co. LTD., BOMBAY (Plaintif) 
VEI SUS 
JUGGI LAL, KAMLAPAT COTTON, SPINNING, AND 
WEAVING MILLS Co. LTD., CAWNPORE (Defendant).* 


Trade K eae of rights by user—Infringement of, what 


amounts to—Injunction— Damages. 


If the goods of a manufacturer, from the mark or device he has 
used, have become known in the market by a particular name, 
the adoption by a rival trader of any mark which will cause his 
goods to bear the same name in the market may be as much an 
invasion of right of that rival as the actual copy of his device, 
Seixo y. Provesende, L, R., 1 Ch. Div., 192, followed. 


No general’ rule can be laid down as to what is or is nota 
mere colourable variation. All which can be done is to ascertain 
in every case as it occurs whether there is such a resemblance as 
to deceive a purchaser using ordinary caution. Leather Cloth Co. v. 
American Leather Co., 11 H. L. C., 523, follewed. 


In a country like India, where there is no statute tor registering 
trade marks, a right to a trade mark is acquired by user. 


Where plaintiff (a mill-owner) was manufacturing and selling 
cloth in large quantities from a long time and his goods continu- 
ously bore a particular design and had acquired a reputation in 
the market being known to the general public and the trade under 
the name of ‘‘Kamalchap”, and eventually the defendant, with 
the object of cutting into the plaintiff’s trade, set up a rival 
factory and succeeded in passing off his goods as and for the 
plaintiff by using colourable imitations of the plaintiff’s design 
on his cloth, with a different letter press, Ae/d, that the plaintiff 
had an exclusive right to his designs and figures and was entitled to 
restrain the defendants from selling goods with a colourable 
imitation of:the plaintiff’s designs; that the plaintiff was also 
entitled to the delivery up of all the goods bearing designs and 
labels and figures similar to those of plaintiff’s in order to have 
these devices and marks removed. Payton & Co. Lid. v. Snelling 
Lampard & Co., [igor] A. C., 308, Blackwell v. Crabb, 36 L. J. 
N.S. Equity, 504, Singer Manufacturing Co. v. Loog, L. R., 8 
App. Cas., 15, Boord & Son v. Bagot, [1916] L. R., 2 A. C., 382 
and Birmingham Vinegar Brewery Co. Ltd. v. Powell, [1896] A 
C., 710, referred to. 


The profits made by the defendant cannot always be a true 
criterion of damages awardable to a plaintiff. 


Sir Tej Bahadur Sapru, P. N. Sapru and R. K. Malaviya, 
for the appellant 


B. E. AConor and K. N. Larie for the respondent., 


The juggment of the Court was delivered by 
* Original Suit No. I of 1925 
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MEARS, C. J.—This suit was filed originally in the court of the 
Subordinate Judge of Cawnpore. By consent, it was transferred 
to this court, partly on the ground of expedition but mainly because 
the case was stated tobe one of great general importance to the 
manufacturing community. 


The plaintiffs, Swadeshi Mills Co. Ltd., are manufacturers of 
various kinds of cotton goods and the undertaking is managed by 
the well-known firm of Messrs. Tata & Co. The original defendant 
was a firm known as Messrs. Juggi Lal Kamlapat. After the suit 
was filed, it was discovered that the business had been incorporated 
as a private company and, therefore, the company was added as the 
second defendant. 


The plaintiffs’ case, as disclosed in the plaint and put forward 
by counsel when the issues were framed, was that they had been, 
since 1888, manufacturing cotton goods of various kinds and used 
from the very first a lotus flower as their characteristic trade mark. 
It was stated that since 1909, their principal trade marks had taken 
three shapes. One is a coloured label bearing a lotus flower and 
some lotus buds emerging from water as shown by the topmost 
figure on the left hand of the photograph marked as exhibit 3, 
dated the 19th of May, 1926. Ex. E is the actual label and shows 
a dark red and pink flower. It is the one almost invariably used 
but at times on a very small portion of their goods the plaintiffs 
use a plain blue lotus flower (Ex. J). Ex. E is not unlike the natural 
flower. The blue lotus is fanciful. The second is an oval impres- 
sion stamped by mechanical means on cloths and individual gar- 
ments, bearing the same flower and buds as the coloured label, with 
a letter press indicating the name of the plaintiffs. Exhs. No. 3 
and No. 3A are the impressions made on the goods. Below the 
oval is an enclosed space within which the word ‘kamalchap’ ap- 
pears in Gujrati language. The third is shown in the middle pho- 
tograph -on the left hand side of the same photographic exhibit 3 
and has been described throughout the evidence as a trefoil. Ex. F 
is the impression as it appears on cloth. The letter press contains 
the name of the plaintiffs and an inscription to the effect that the 
mill is a manufacturer of Indian goods and is Indian in its every 
feature. The plaintiffs used these marks singly or in combination ~ 
to indicate goods manufactured by them. The coloured lotus flower 
(Ex. E) was used either by itself or in conjunction with the trefoil 
(Ex. F). Other cloths bore the ovalimpression No. 3 together with 


. the pediment of ‘kamalchap’ and the ‘trefoil’ below it. The plaintiffs 


alleged that by thus using these impressions and labels for a long 
time they have acquired for their goods the popular name of ‘kamal- 
chap’ (lotus ticket) and that*these marks haye become known to 
the trade and the public as indicative and exclusively so of goods of 
their manufacture and of their manufacture alone. * It has also 
transpired, in the course of the evidence, that the plaintéffs claimed 
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that their goods were also known as ‘phulchap’ (flower print}. The 
plaintiffs’ goods have a-wide sale over a great part of India but 
the places with which this action was concerned were principally 
Cawnpore, Delhi, Calcutta and Amritsar. The defendants, so the 
' plaintiffs alleged, with the object of stealing the trade of the plant- 
iffs, manufactured cotton goods in their mull and affixed and applied 
labels and marks similar to those of the plaintiffs, the intention 
being to pass off the defendants’ goods as and for the goods of the 
plaintiffs. -The plaintiffs say that they discovered that this was 
being done by the defendants in’July 1924 and called upon them 
to desist. The defendants, however, refused to do so and the plaint- 
iffs therefore brought the~ suit. The plaintiffs prayed for an 
injunction restrainmg the defendants from using their trade marks, 
asked for delivery up of the goods of the defendants bearing those 
marks and for an account Alternatively, they asked for damages. 
In the course of the trial the learned counsel for the plaintiffs gave 
up the claim for accounts and rested his case as regards pecuniary 
relief on damages only. 


The defendants filed separate written statements, but their case 
was substantially the same. The defendant company however plead- 
ed that since their incorporation, they had not used the trefoil 
and had abandonéd also the use of. the word ‘phulchap’ in Hindi. 
The defendants denied that the plaintiffs’ marks, stamps, designs 
had acquired any reputation of ‘kamalchap’ and urged that even 
if they had done so, the plaintiffs were not damnified as the defend- 
ants’ goods were not enquired for under the designation of ‘kamal: 
chap’. They further pleaded that the marks and stamps and labels 
used by them were neither an actual nor a colourable imitation of 
those used by the plaintiffs and there was no reasonable probability 
of deception and they alleged that the plaintiffs had no proprietary 
title to the marks and labels claimed by them and the plaintiffs were 
not entitled to any relief. 


The following issues were settled in the presence of the learned 
counsel for the parties and with their assistance:— 


(1) Have the plaintiffs since the year 1888 been using con- 
tinuously the design of a coloured lotus flower (Exhibit A) emerging 
from water and since the year 1gog tll the date of this action a 


lotus of the pattern.as Exhibit E, on dhotis, Chaddars, long cloths 
and other goods ? 


(2) Have the plaintiffs been impressing continuously on their 
said goods the triangular and oval design in conjunction with each 
other (exhibits Nos. 3, 3A and F) since at least the year 1909? 
(Exhibits Nos. 3 and 3A are one and the same, the only difference 
being in size and clearness of print). l 


(3) Has the user referred to in issues Nos. t and 2 given to 
the plaintiffs any exclusive „right to the said design and figure so as 
to enable them to restrain any person manufacturing or selling 

123 
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goods with a colourable imitation of the same design attached there- 
to and figures impressed thereon ? 


(4) Have the said goods of the plaintiffs SO Jemene as 
aforesaid acquired a reputation in the Indian market? Are the said 
goods of the plaintiffs known to the trade or to general public under 
the name of “kamalchap” ? 


(5) Have the defendants by use ofa flower (Exhibit D) 
and by impressing the oval design (No. 4) and the triangular design 
(Exhibit G) got up their goods in similarity to those of the plaintiffs 
and have thereby imitated the same and have passed off their goods 
as and for the goods of the plaintiffs? 


(6) Is the use by the defendant of designs ,aforesaid such as 
to induce a behalf in the public that the goods of the defendants are 
those of the plaintiffs ? 


(7) Has the registration by: the defendants referred to in 
paragraph 20 of the written statement any and what legal vay 
or effect ? 


(8) Are the plaintiffs entitled to (1) an injunction, (2) delivery 
up of goods bearing the said designs and figures and (3) an account 
or any and what damages ? 


FINDINGS. 


Issue No. 7. This issue may be disposed of at the outset, as 
being the least important point in the case.‘ It appears that the 
defendant firm “registered” their label (Ex. D) in Calcutta under 
Registration Act No. 16 of 1908. That Act relates to registration. 
documents alone and has nothing to do with the registration of trade 
marks. We hold, therefore, that the registration had no legal vali- 
dity or effect. J/ssues Nos. rand 2. The evidence on this point 
consists Of the statements of several witnesses, but those who fixed 
the date are twoin number. Mr. A. M. Kuka, is an Assistant Secretary 
to the plaintiffs. He proved that the plaintiffs came into existence 
in 1887, and immediately therèafter the plaintiffs chose a lotus 
fiower as their design and that Exhibit A is the original design. It 
is still in use ; its use is so limited that it does not figure in this 
case otherwise than as part of the narrative. They had also 
other designs which lie outside this case and were only incidentally 
mentioned. In 1909, the coloured lotus flower (Exhibıt E) was 
adopted and has since been in continuous use. In the same year, the 
oval print of the lotus with the pediment of kamalchap (No. 3 
and 3A) and the trefoil (Exhibit F) were decided on as distinctive 
marks. The coloured lotus flower and the oval print were both 

“registered” at the office of the “Mill Owners Association” in 
Bombay, but by some oversight, the trefoil was not. In 1923, the 
Mill Owners Association revised their registration hook and the 
trefoil was then “ registered’’. It has however been in use since 
1910. Mr. Kuka described how the coloured lotus flower and the 
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impressions (the oval with pediment and trefoil) are used on all 
save a negligible quantity of the cloths and individual garments 
manufactured by the plaintiffs. Mr. Kuka.has not been cross- 
examined on this point and there is no reason for not accepting 
his statement as to the dates when the several labels and designs 
came intouse On these potnts he was confirmed by Mr. Amaria, 
who is the head clerk ın the plaintiffs’ weaving department Nu- 
merous witnesses, with experience in the trade, varying from 6 
to 30 years, have sworn that they “are familiar with the plaintiffs’ 
labels and designs, and have seen them continuously for many 
years on the goods of the plaintiffs. It may be observed here, 
that the oval design and the pediment bearing the words ‘ kamal- 
Chap’ under it, form one impressign and in mentioning the ‘ oval 
design’ we include the pediment ‘ kamalchap’. We answer the 
issues Nos. 1 and 2, therefore, ın the affirmative. 


Issue No. 4. This issue also must be answered in the affirma- 
tive, the evidence on the point being overwhelming. We have 
already said that the coloured lotus flower label (Ex. E) and the 
impression of lotus in the oval (No. 3 and 3A) and the trefoil 
(Exhibit F) came into use in 1909. The trefoil, it must be noted, 
was never used by itself. Its value lies in the use to which it 
was put in conjunction with the other marks. It is, however, the 
lotus flower, either. coloured or impressed, to which both parties 
attach the greater value. 


The evidence of the association of the lotus with the goods 
of the plaintiffs consists of statements of about 20 witnesses, a few 
of whom were examined on commission. Mr. Kuka, the Assistant 
Secretary of the plaintiffs, states that the’ plaintiffs’ goods are 
known and enquired after as ‘ kamalchap’ goods and that the 
‘lotus’ stands for anything manufactured by the plaintiffs. Mr. 
Sheo Sahai Mal is a member of a large and influential firm known 
as Bilas Rai Hardat Rai which deals in cloth. He swears that 
for the last 15 years he has been seeing the plaintiffs’ goods either 
as being marked with ‘ kamalchap’ or bearing the coloured lotus 
label and that customers demand the plaintiffs’ goods as ‘kamalchap’ 
goods. He added that when anybody asked for ‘ kamalchap’ goods, 
the witness always understood him as requiring cloth manufactured 
by the plaintiffs. The cross-examination brought into prominence 
the extent of the business done by his firm in the plaintiffs’ goods 
alone. He proved that they sold every year between fifteen and 
sixteen lakhs of Kamalchap goods (equivalent roughly to £100,000). 
The cross-examination of this and other witnesses of the “plaintiffs 
was directed to establish that they had really no means of ascer- 


taining whether the plaintiffs’ gogds were known as ‘kamalchap’.- 


The suggestion was that this witness and most of the other 
witnesses were wholesale traders, that the plaintiffs’ goods would 
be sold by them with reference to the numbers stamped on them 
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and that the expression ‘ kemalchap ’ by itself was not in use and 
would convey no cluc to the kind of goods which a customer might 
want. Itis, however, certain from the statements of this and other 
witnesses and also manifest from the admissions of the defendants’ 
witnesses, which we shal] examine at the proper moment, that the 
‘kamalchap’ or ‘lotus print’ was recognised as indicating and 
referring exclusively by goods of the plaintiffs’ manufacture and 
that the quality and the size of particular goods were indicated 
by the numbers impressed on the cloth or individual garments. 
We can see no reason to doubt that the wholesale dealers would 
be well aware of the name that was borne by the plaintiffs’ goods 
and given to them by the purchasing public in general and this 
same remark applies with greater force to the retail seller in daily 
touch with the ultimate consumer. 


The plaintiffs’ agent in Cawnpvre was a most important witness. 
His firm sells cloth worth about 28 lakhs of rupees a year, for 
the plaintiffs in the Cawnpore market. He stated that the plaint- 
iffs’ goods went by the name of ‘kamalchap’. He also said that 


‘the goods of the plaintiffs were known in the Delhi market, not 


only as ‘ kamalchap’ but also as ‘phulchap’ (flower print). Capital 
was sought to be made, by the defendants, out of the fact that the 
expression ‘ phulchap’ was not mentioned in the plaint and, at one 
time, the impression was sought to be created in the mind of the 
Court, that this allegation of the plaintiffs that their goods were 
also known as ‘ phulchap’ was an invention put forward since the 
filing of the plaint This however ts not correct. The very words 
‘phulchap’ were used by the plaintiffs in the original notice sent 
by the plaintiffs to the defendants, asking them to desist from 
using a lotus and other designs similar to those of the plaintiffs. 
It is quite easy to understand why the plaintiffs’ goods should have 
come to be known as ‘ phulchap’ as well as ‘kamalchap’. It is 
by no means certain that a large proportion of villagers would know 


. that the coloured label and the oval indicated that species of flower 


known as ‘Kamal’ and therefore they would refer to it by the 
generic name as ‘phul’. The attempt of the defendants to estab- 
lish that the lotus was a commonly used design failed. Only two 
such flowers were produced (Ex S.N.1 and Ex.S. N. 2) and 
no history was given of either of them. The register of the Mill 
Owners Association, Vol. II (containing names bearing letters 
N to Z) was produced in court and out of the 314 designs it 
contained, there was not one which bore any resemblance to a 
kamal or a lotus except the plaintiffs’ designs as therein recorded. 
The evidence of Delhi wetnesses examined before us and of 
Witnesses examined on commission clearly shows that the plaintiffs’ 
goods have an alternative name of * phulchap’ and this fact will 
have .an important bearing when we come to examifie what the 
defendants did in order toappropriate a pertion of the plaingiffs’ trade. 
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The association ‘ phulchap’ with the plaintiffs’ goods was brought 
out clearly by the witness Sri Newas. Just as in the case of the 
previous witnesses, his firm does an enormous annual business in 
the plaintiffs’ goods, selling some 17 lakhs of rupees worth each 
year, (f ¢, about A115,000). Indeed, he said that the word 
‘phulchap’ was really moredn use than the word ‘kamalchap’ and 
we accept this evidence on this point. Incidentally, it may be 
mentioned here, that dealers in the plaintiffs’ goods in Delhi, 
Cawnpore and in some other places are known as ‘ Nagpurwalas’. 
This statement is necessary to understand the evidence of certain 
witnesses and one document by which a customer demanded plaintiffs’ 
goods as those of Nagpurwalas. 


The next witness was Onkar Nath.” He comes from Amritsar. 
He is a member of a firm known as Ram Narain Kishen Dayal, 
who deal in plaintiffs’ goods. He swore that the plaintiffs’ goods 
were known in Amritsar either as ‘kamalchap’ or as ‘phulchap’ 
and that all the goods handed by him bore a kamal in one form or 
another, #. e., coloured lotus flower or oval. He added: “ Everybody 
knows the plaintiffs’ goods by the kamal flower on them”. 


In cross-examination he said that most people purchasing goods 
did not know the names of the Swadeshi Mills or of Tata & Co. 
He added that both retail and wholesale purchasers knew that the 
‘kamalchap’ or the ‘ phulchap’ were the distinctive marks of the 
plaintiffs’ goods. Other witnesses on the point are :— 


Kishen Chand 
Atma Singh From Amritsar. 
Milkhi Ram 
Sheo Dat Rai 
Bansi Dhar 
Ram Chandra 
Raja Ram From Cawnpore. 
Har Narain 

` Sheo Shankar - 
Ganga Ram 


Ram Chander . 
Shyam Sunder Lal 
They are respectable and trustworthy witnesses and unshaken 
in any degree in cross-examination and we accept their evidence. 
Before leaving the plaintiffs’ evidence we should call attention 


| From Delhi. 


to a curious circumstance which arose in four instances when the `’ 


witnesses were identifying the exhibits. According to the usual 
practice, the witnesses, awaiting call, were out of court and presum- 
ably were unaware of the evidence’ given in the box by previous 
witnesses. | : 


The three designs of the plaintiffs were in a brown paper 
covered b§ok (Book I) and the alleged infringing designs were 
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in a book similar in all outward respects (Book II). Ex’ G (the 
defendant’s trefoil) was held up to the witness Onkar Nath, he then 
being about 4 feet away from the book. The light*in the Court was 
brillant. He said: “I have seen this mark on hundreds of pieces 
of goods of plaintiffs’ manufacture”. When it was pointed out to 
him that ıt was in fact the defendants’ trefoil he was not at all 
prepared to admit the mistake, seemed to suspect a trap. Ex. G was 
then put into his hands and he said “I now see the name of 
defendant upon it”. He was then given Ex. F for comparison 


Mears, C. J, ` nd said: “If one cannot read the words on Ex. F and G one 1s 


. 
~ 


apt to be deceived. I have been seeing Ex. F for the last 15 years 
and am quite familiar with it. Iam quite familiar with’ the shape. 
If l do: not read the Hindi letters on it then I will have to look at 
it carefully and then I will be able to say if tt is the mark of the 
plaintiff ”. Another witness, Kishan Chand Behan, who has for. 
seven years been selling very large quantities of the plaintiffs’ goods 
was also shown Ex. Gand said that it was not the defendants’ mark. 
In fact it was, and he, being able to read, at once recognised his 
mistake when the Exhibit was handed to him. 


He it was to whom Mr. Onkar Nath showed some of the 
defendants’ goods bearing the alleged infringements at the time of 
their discovery. On this point he said: “At first I thought that 
what Mr. Onkar Nath was showing me was the face plate (z. e, the 
impress) of the plaintiffs but when I read the words I saw imme- 
diately that it was not the plaintiffs ”. 


A third witness, Milkhi Ram, identified Ex. E and Ex. F 
correctly but when shown No. 3 in the ordinary sequence said : 
“ That is the imitation”. No. 3 and No. 4, being respectively, 
the plaintiffs and defendants’ ovals, were then handed to him and 
he distinguished them correctly adding “ the man who reads them 
will not make a mistake, the man who does not read them is likely 
to make a mistake”. Under cross-examination Bansi Dhar was 
shown Ex. F and identified it correctly. Then he was shown Ex. 
G (the defendants’ trefoil design) and said: “This is the design 
of the Swadeshi Mills”. Sir Tej Bahadur Sapru asked him not 
to read the print and the witness studying the design from a distance 
of about 5 feet said: “This exhibit is the defendants’ trefoil 
design ”. i * 

These mistakes made by men accustomed to handing large 
quantities of the plaintiffs’ goods over a long period of time are 
in our opinion significant. Thee can be no doubt that the mistakes 
were genuine and were corrected immediately, not by a recognition 
of difference in outline but by the reading of the text. It is the 
plaintiffs’. case that the defendants have achieved a large measure 


° of their success in disposing of their goods by reason of the illiteracy 


of go % of the population, who have in their minds a vague general 
idea of the lotus flower, oval and trefoil and being unable to-read 
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are at once attracted by the similarity of the defendants’ designs 
and are satisfied that they are the goods of the same manufacture 
as they have bought in years past. 


~Six witnesses of the defendants admitted that Kamalchap stood 
for the plaintiffs’ goods. Murli Dhar, from Cawnpore, in his 
examination-in-chief tried tos show that the plaintiffs’ goods were 
known in the market by numbers alone. Later, he admitted, that 
he knew Exhibit E to be the plaintiffs’ label and the impressions 


Exhibits 3A and F as plaintiffs’ oval and trefoil In cross-examina- , 


tion he was asked why a label was exployed, not only by the 
plaintiffs, but also by the defendants and other manufacturers of 
cloth. The witness began by saying that the label was meant to 
beautify the stuff and that, in the opinion of the witness, was the 
only object of the label. He however did not adhere-to this pal- 
pable absurdity and, in the next sentence, admitted that every mill 
used its own peculiar ticket (label) lest its goods should be confound- 
ed with the goods of another mill. Further on, he said that when 
he found an article of cloth bearing the coloured lotus label (Exhibit 
E) he knew at once that it was the manufacture of the Swadeshi 
Mills, and further that if anybody asked for ‘kamalchap’ goods, 
he would know that he wanted the goods of they plaintiffs’ manu- 
facture. His evidence therefore materially built up the plaintiffs’ 
case. 


The second witness, who is a broker employed by a firm which 
sells defendants’ cloths, admitted in cross-examination that if ary- 
body asked for Kamalchap goods. he would, as a broker, take the 
customer to the shop of Nagpurwalas, that is to say, to the firm 
which sells the plaintiffs’ cloths at Cawnpore, vte., Ram Narain 
Kishen Dayal, or to any other shopkeeper who might sell plaintiffs’ 
goods. Similarly, Madan Lal, who sells the defendants’ goods, agreed 
that tickets or labels were attached to indicate the manufactures and 
that he would be able to tell who were the manufacturers of a certain 
article, if he knew their ‘picture’. He added that if he looked to the 
‘picture’ without reading the print, he would be able to recognise 
the picture as plaintiffs 


Ram Ratan in cross-examination said that on seeing, on any 
goods, the coloured lotus label (Exhibit E) he would know that ıt 
was the manufacture of the plaintiffs. 


The witness Mannu Lal described how the productions of 
various mills were known by the labels or prints they bore, e.g, the 
‘tailor print’, and similarly that plaintiffs goods were known as 
‘kamalchap’. 


The last witness of the defendants on the point, viz., Mahabir 
Prasad, made a somewhat sinister admission, namely, that if anybody 
asked “for ‘phulchap’ goods from him he would put before the cus- 
tomer, the goods manufactured both by the plaintiffs and the defend- 
ants and ask him to make his choice. 
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We have for the foregoing reasons no hesitation in holding that 


the plaintiffs’ goods have acquired the trade name of ‘kamalchap’ in 


the Indian market and among the general purchasing public The 
failure to include the words “phulchap’’ in the plaint was due to an 
oversight. Had they been included we should have held that the 
plaintiffs’ goods were also known by that alternative name. 


Issues Nos. 3, 5 and 6.—These three issues can conveniently be 
grouped together. The photograph Exhibit 3, bearing the date 19th 


_ of May, 1926, is a reproduction of the label and impressions used by 


the plaintiffs and the defendants respectively, the three impressions 
on the left being those of the plaintiffs and on the right those of the 
defendants. In examining them a disparity in the size of the ovals 
will be noticed. In fact the enlarged oval of the plaintiffs was 
selected for the photograph because the impression of No. 3 was 
faint No. 3 and No. 4 should be compared to show the slight actual 
difference in size between the ovals of the plaintiffs and defendants. 
Similarity being a matter for the court, we decided not to allow 
any evidence as to the opinion of witnesses on this question— 
vide section 45 of the Indian Evidence Act, and Payton and Co. 
Lid. v. Snelling Lampard and Co. (*). : 


It will be noticed that the two top pictures are both of a lotus. 
It has been conceded by Mr. Kamlapat, the head of the firm the 
defendant No. 1, and the chairman of the board of directors of 
the defendant No. 2, and by his son Mr. Padampat, one of the 
directors of the defendant No. 2, that their label (Exhibit D) does 
represent a kamal (lotus). The similarity between the two pic- 
tures at the top lies probably only in this that both represent a 
lotus. ‘The two middle pictures, the two trefoils, are no doubt 
again similar but with this difference that the defendants’ picture 
on the right hand is a little more elongated than the plaintiffs’ 
picture on the left. At the bottom are the two ovals: The simi- 
larity of the appearance is apparent. The difference is this, that 
while the defendants’ oval contains a rose branch with a flower the 
plaintiffs on the left contains a lotus and the defendants’ pediment 
under the oval contains the word ‘ phulchap’ in Hindi, while the 
plaintiffs’ pediment on the left contains the word ‘ kamalchap ’ in 
Gujrati character. There is a difference in the letter press also 
and there’ are similar differences in the letter presses of the two 
sets of pictures above the ovals. Examples of the actual appear- 
ance of the cloths with the oval and trefoil of the plaintiffs and 
defendants respectively are shown by Ex. K P. 18 and Ex. K P. IQ. 

Before we consider the question of similarity and the question 
whether goods of a similar character bearing the defendants’ impres- 
sions are likely or not tó pass off as goods manufactured by the 
plaintiffs, it will be worth our while to examine the history behind 
the defendants’ designs. 

(1) [190:1] A. C.,°308,™ ° 
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The plaintiffs say that their great volume of trade in Cawnpore, 
Calcutta, Delhi and elsewhere, but especially in Cawnpore, attract- 
ed the attention of Mr. Kamlapat, the proprietor of the firm Juggi 
Lal Kamlapat and he determined to go into the cloth manufacturing 
trade and to enter into competition with them. To that the plaint- 
iffs take no exception. Theirecase, however, is that the defendant 
firm sought to obtain and did in fact obtain an immediate market 
for their goods by a close imitation of their designs and that this 
was done intentionally and as part of a campaign of imitation. 


The evidence shows that Mr. Kamlapat and his family have 
been resident in Cawnpore for many years At sometime in 1922 
he decided on this new venture He erected mills and manufac- 
tured various kinds of cloth and garments and in particular cloth 
and garments closely approximating in quality and appearance to 
the five particular kinds by which practically the whole of the 
plaintiffs’ trade in Cawnpore was built up and maintained. Of 
this also the plaintiffs make no complaint recognising it as an every 
day incident of trade. 


The evidence establishes that at first Mr. Kamlapat used the 
design of a shiub in a flower pot. Shortly after he took the figure 
of the goddess Lakshmi, at times seated, at times standing. 


Then on the 30th of June, 1922 he wrote to Messrs. Hate and 
Co., a firm of engravers and colour printers at Bombay, and wanted 
a quotation for alarge number of labels. “ The design- is to be 
a Lotus Flower of dark red colour and the background should be 
the colour of water”. A rough sketch was enclosed. After some 
immaterial correspondence, Messrs. Hate and Co. wrote on the 
18th of July that the lotus design was the property of the Swadeshi 
Mills (the plaintiffs’) and expressed regret that they could not 
copy or make another Lotus design and requested Mr. Kamlapat 
to suggest any other design. Messrs. Hate had spoken of the 
lotus design having been “ registered ” by the plaintiffs and Mr. 
Kamlapat, on the 21st of July, asked for “one ticket of that design 
for our inspection’. In the witness-box Mr. Kamlapat admitted 
that he had seen the red and pink coloured lotus flower (Ex. B) 
of the plaintiffs hundreds and hundreds of times before June 1922. 
In reply Messrs. Hate are said to have sent the defendant the all 
blue label of a lotus flower which is a design very rarely used and 
then only on fancy and unbleached cloth. The sending cf this blue 
label by Messrs. Hate rests „upon the evidence of 'Mr. Kamlapat 
alone and it is curious that Hate should not have sent the usual 
dark red and pink label of the plaintiffs when it was owing toa 
request for a lotus of a dark red colour that they had raised objec- 
tion. If in fact the blue label was sent, Mr. Kamlapat may have 
thought that,the plaintiffs had failed to register the dark red and 
` pink design and attaching some fancied value to registration may have 
thought he tould steal a march upon the plaintiffs by adopting an imi- 
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tation of it and “ registering ” it. However that may be, a fortnight 
later, Mr Kamlapat sent to Messrs. Hate a design which was the copy 
from which was printed (Ex. D) the first of the alleged infringe- 
ments, and the defendant firm and the defendant company have used 
between December 1922 and December 1925 no less than 605,310 . 
of these coloured Lotus Labels on their goods and as can be seen 
by the figures, their sales immediately increased. Pleased as we 
believe him to have been with the success achieved by his coloured 
lotus label, he decided to stamp his goods with an oval and pediment 
and also witha trefoil design and on the Igth of July, 1923 he 
wrote to Messrs. Ganguli & Co., enclosing two sketches for blocks. 
Blocks were made and the impressions are No. 4 (the oval) and 
Ex. G. In a letter of the 25th July, 1923 Mr. Kamlapat directed the 
engravers that the line round the flower in the oval design should 
be zigzag and this in our opinion is one instance amongst many in 
which in the preparation of the designs Mr. Kamlapat was making 
careful and calculated differences. 


Neither the defendant firm nor the Company kept any record 
of the particuldr kinds of cloth or garments on which one or other 
or both of these two marks were impressed but it is not disputed 
that they were used on an immense number of goods as the sales 
accounts establish. 


Sir Tej Bahadur Sapru, who apes for the firm, opened Mr. 
Kamlapat’s case along the only line which was possible. He said 
that Mr. Kamlapat knew that the plaintiffs had been doing business 
in Cawnpore for many years and was aware of their prosperity and 
was also familiar with the labels used by them, that “ When he 
devised these things he believed and honestly believed that he had 
created designs with essential differences”; that his designs were 
not calculated to deceive and that even assuming a remarkable simi- 
larity there was no reasonable likelihood that such designs would 
deceive 

That was not at all the way in which Mr. Kamlapat at 
the outset presented his own case and he was only driven into that 
position by cross-examination. He had previously been invited to 
study the 314 designs in the register of the Bombay Mul- Owners 
Association., He went through them with care and agreed that, 
save for the plaintiffs’ designs which were in the register, there was 
no design of a lotus flower or ovalor trefoil or any design in any 
way resembling any of these three marks. We regret to have to 
say that Mr. Kamlapat showed himself an untruthful and dishonest 
witness. In examination-in-chief he answered the questions intel- 
ligently clearly and to the point but under cross-examination such 
were his evasions that in more than half of the questions put to him, 
a member of this Bench had to intervene after his first answer had 
been given and frame the question in alternative ways so as to 
endeavour to elicit the plain answer t6 the original plam question, 


- 
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To such a length did this go that it became the practice for the final 
answer to be repeated by the Judge and agreed by counsel before 
it was put upon the record. The following extracts from his evi- 
dence will demonstrate the dishonesty of his methods and of his 
evidence. 


He said that “a trade matk does not help to sell goods at all”, 
but he made the most important admission “ since I began to use 
the coloured Lotus flower my goods began to sell better”. He said 
that before choosing his designs he had seen the plaintiffs’ marks 
on their goods hundreds and hundreds of times, that he ‘determined ’ 
to have a lotus flower, that he knew the plaintiffs were selling goods 
in Cawnpore with the lotus label and that they were doing a large 
trade, about 200 lakhs in the years between 1914 and 1924. He 
gave several reasons for using the lotus, “I put the coloured lotus 
flower on for the sake of beauty. In every case in which I use the 
coloured lotus flower...... I do so because it is a pretty picture. 
He said it was a “pure accident” that his goods and those of the 
plaintiffs had an oval with pediment and a trefoil and also an accident 
that they were placed in the same position on the goods of each 
and stamped in the same colour. 


It was not until August 1924 when he got the letter of complaint 
from the plaintiffs that he “ recollected ” that on his goods the marks 
were in the same order and were an oyal with pediment nadernet 
and a trefoil. 


. The ‘pure accident’ theory was somewhat undermined by his 
subsequent admission that he “borrowed” the idea of the trefoil 
from plaintiffs’ marks “from seeing it on plaintiffs’ goods”. He 
said he could give no “ special reason.” why he chose the oval with 
pediment and the trefoil. Eventually he brought himself more into 
agreement with the sensible line adopted by counsel in his opening. 


In substance it came to this that he had intentionally copied the 
designs of the plaintiffs. ‘When I made all these differences which 
I have pointed out, I did think that the Swadeshi Mills would have 
no cause for complaint”. . “We had made differences in each 
design which we thought took away any imitation”. Whilst. being 
perfectly ready to give up the oval with pediment and the trefoil 
he maintained his right to the use of the coloured lotus flower. He 
concluded his evidence by saying “when I put my kamal flower on 
with its diferences from the flower of the plaintiffs I knew there 
would be competition and that was my intention”. “ I think the 
differences I have made in Ex. D when compared with Ex. E are 
such that the law will allow me to use it”. It will be noticed that 
on many of the cloths which have been exhibited there is the figure 
of the goddess Lakshmi which has been and is being widely used 
by the defendants. An illuminating incident occurred when the 
defendants put forward a coloured design (Ex. K. P. 25) which on 
cross-examfnation was admitted by the defendant to be the mark of 
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the Gujrati Spinning Mill, a firm of old standing. “The coloured 
picture ” he said “of theirs is identical with the picture I stamp 
on my cloth ”, (vide Ex. P. P. 3). 


Mr. Padampat, the son of the Mr. Kamlapat and a director 
of the company was called. He isa man of high intelligence and 
was not prepared to agree with his® father that a trade mark was 
of no value. On the other hand he said that the coloured lotus 
flower was no doubt of very great commercial value to the plaintiffs, 
arising from its use year after year and the increasing volume of 
sales. Whilst he was willing to give up the ova] and pediment and 
trefoil he ohjected to discontinue the use of the coloured lotus flower 
because they had used it on their goods since December, 1922 and 
it had betome their trade mark When asked about thé five classes 
of goods which it is alleged that the defendants particularly selected 
for competition with the plaintiffs he accepted the plaintiffs’ figures of 
sale in Cawnpore from the rst of July, 1922 to the 31st of March, 
1926 as Rs. 10,345,293. 


. The effect of Mr. Kamlapat’s evidence ıs quite clear. He in- 
tended to adopt the very valuable designs of the plaintiffs and by 
careful examination and study evolved other designs of a like nature 
which he thought were such as the law would allow. That he did 
so with the object of obtaining part of the trade of the plaintiffs by 
passing off his goods as and for theirs, admits of no doubt That 
he succeeded also admits of no doubt. 


At sometime or other he must have been advised that his only 


chance of retaining the valued coloured lotus flower was to jettison 
the oval and pediment and the trefoil. It was no doubt suggested, 
and itis no doubt hoped, that the court will say that there exist 
such differences in the coloured lotus pictures as to disentitle the 
plaintiff to relief on this branch of the case. In considering 
the English authorities we shall have to be extremely careful 
always to bear in mind that the percentage of illiteracy in 
this country exceeds 90% of the population and that English, Hindi 
and Gujrati characters convey nothing to the unlettered. This case 
comes up for decision at a moment when high hopes are being 
entertained of the development of India’s great natural resources. 
For that purpose capital must be unlocked and some guarantee 
given that a business laborously built up shall not be subject to 
invasion at the hands of an unscrupulous rival. As regards letter 
press we think that the only present standard that cap safely be set 
up is wholly to disregard differences of name and description in 
those trades where the article is sold in great quantities to the 
illiterate rural or urban population. Before we consider the cases, 
we should clear the ground by pointing out that, although the 
question was raised in the written statement, as to how far the 


. plaintiffs were entitled to an exclusive right to a trade make, (vide 


issue No. 3) nothing was- said in argument to show that the 
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plaintiffs, by continuous user of the representation of a Kamal, 
were not entitled to use the same and to stop the defendants from 
using itin a manner likely to prejudice the plaintiffs. Itis not, 
therefoer, necesary for us to cite any vauthorities in support of the 
well known principle that in a country like India, where there is 
no statute for registering trade marks,a right to a trade mark is 
acquired by user. We take it, therefore, that the plaintiffs have 
a title to the trade mark of a kamal or lotus and that the only 
question before us is, whether the defendants are entitled to use 
their lotus or not. The first case cited by Sir Tej Bahadur Sapru 


is the case of Blackwell v Crabb ('). The head-note runs as 


follows :— _. 


Ee Court will not restrain the use of a label] on the ground 
of its general iesemblance to the trade mark of another 
manutacturer if ıt is different in points which a customer would 
look at in order to see whose manufacture he was purchasing”. 

The judgment is .very short and was given on an interlocutory 
application for injunction to restrain the defendant from using the 
labels. The Vice-Chancellor remarked that the case was to be 
decided by a mere inspection of two labels. Then he proceeded 
to state that there were similarities and there were also great 
differences. It appears that the plaintiffs in the case were the 
well known manufacturers of pickles and their case was that the 
defendant had got up a label similar to theirs in order to cut into 
their trade. Vice-Chancellor Wood proceeded to point out the 
differences in the two labels and then said :— 


“The defendant’s name is printed on his label at least as 
large as the plaintifs ison theirs. The plaintiff’s addiess is 
on their label and there is no address on that used by the 
defendants”. 


As to the Royal Arms used by both the parties, he remarked 


that the use was common amongst tradesmen. He added 
“Thus it is difficult to say where the imitation begins but the 
impoitant question is what a customer is likely to look at..‘The 
name is the thing which a customer would look at and this is 
conspicuously different”. 

The case proceeds on the true assumption that everyone wishing 
to buy the article would by virtue of being able to read at once see 
“Crabb and Company’ conspicuously printed and would realise 
instantly that he was being offered a product of a firm other than 
that of Blackwell. -_ 3 


The next case cited was Leather Cloth Company y. Atmnerican 
Leather Company (°). The report of the case shows the two 
labels of the two contesting parties anda glance at them shows 
marked dissimilarity. After an examination of the two marks of 


(1) .36 L. J. N. S. Equity, 504. 
j a5 11 H. L. C., 523. 
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ae be upne, Lord Cranworth says at p. 535: 
bares “The defendant’s trade mark is certainly not the same as that 
MILLS Co. used by the appellants. But is it only colourably different: I 

LTD., ’ think itis so different as to make it impossible to say that it is 
BOMBAY substantially the same. No general rule can be laid down as 
igge LAL ` to what is or is not a mere colowable variation. All which can 
KAMLAPAT be done is to ascertain in every case as it occurs whether there 

is such a resemblance as to deceive a purchaser using ordinary 
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His ene then went on to describe the points of E 
and the points of dissimilarity and then remarked : 


“The name of the company is different. The word ‘Crockett’ 
is prominently exhibited twice in the plaintiffs’ upper half and 
once in the defendants’. No one taking the trouble to read the 
two can say that he would be deceived”. 

Again in this judgment we see the emphasis laid upon the 
accepted fact of ability to read and the protection which literacy 
affords to the public. As remarked by his Lordship, no general 
rule can be laid down as to what is oris not a mere colourable 
variation. In other words the, standards differ and education is 
one of the factors. Quite apart from inability to read, we are 
satisfied that most of illiterates in this country are so untrained as to 
eye and brain in the reading and understanding of pictures that they 
would be quite unable to point out, for example, the differences 
in the two coloured lotus pictures of the plaintiffs and defendants 
even if put side by side before them and wholly unable to carry 
the essential characteristics of either of them ın their mind. They 
would know nothing more than that they wanted a cloth with a red 
coloured flower gummed or affixed to.it As illustrating the 
inability-which villagers feel to look after themselves in towns and 
to carry through so simple a transaction as the purchase of a 
few rupees worth of goods it was proved by Kishan Chand Behan 
and referred to by other witnesses thata class of man'by name 
Arhatia, exist, who go out to the villages and collect 10, 20 or 50 
people who want to make purchases. He conducts these men to 
the town and takes them to the shops and helps them in their 
purchases. Bansi Dhar also spoke of villagers coming to his shop 
accompanied by commission agents or brokers. We were then 
referred to-the Singer Manufacturing Company v. Loog (C). In 
this case, it appears, the defendants had got up a sewing machine 
similar to that known as Singer’s. The defendants were said to 
have endeavoured to obtain and to have succeeded in, obtaining, 
for their machines, some of the reputation attaching to the plaintiffs’ 

ə manufacture. The plaintiffs succeeded, in their claim, i in part The 
defendants had sold machines with a brass plate or label attached 
(3) L, R., 8 App. Cas., 15. i 
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to them similar to the trade mark of the plaintiffs. They were 
restrained from using the plaintiffs’ trade mark and there the 
litigation ought to have ended. But the plaintiffs objected to the 
use, by the defendants, of the very name ‘Singer’ in certain 
advertisements and, before the House of Lords, the plaintiffs 
contended that the defendants should be restramed from using 
the name Singer, in any way whatsoever. Their Lordships heid 
that the use of the word ‘Singer’ was in no way misleading and 
dismissed the appeal. It appears that the defendants compared 
their own machine with the Singer's, in the advertisements, and 
told the public in general that their: machine was a better one and 
they also said that the system they had adopted was the ‘Singer 
System’. It was held that no right of the plaintiffs had been 
infringed. Lord Selborne in his judgment said : 

“The imitation of a man’s trade mark in a manner liable to 
mislead the unwary cannot be justified’ by showing either that 
the device or inscription upon the imitated mark is ambiguous and 
capable of being understood by different persons in different 
ways or that a person who carefully or intelligently studied it 
might not be misled”. 


Sir Tej Bahadur quoted from Lord Blackburn’s judgment to 
be found at pp. 34 and 35 of the report, where his Lordship 
remarked that the defendant was not telling people that the 
machines sold by him were Singer’s machines nor was he using 
a name similar to Singer’s. The quotation was relied on to 
show that as the defendants were not using plaintiffs’ name 
they were not liable. The comparison is not agood one. As 
we have pointed out the names stamped on the cloths serve in the 
vast majority of cases to conyey no meaning at all. Even if the 
contrary be alleged, the defendants in the case before us did use 
the word ‘phulchap’ which had been used in connection with 
the plaintiffs’ productions. 


Boord and Son v. Bagot(’) was a case strongly relied on by the 
defendants. This case arose out of the respondents’ application 
to register their trade mark. The application was opposed by the 
appellants. The Comptroller-General, who heard the application, 
allowed it. There was an appeal toa single Judge who dismissed 


the application. The court of appeal reversed the judgment of. 


Neville, J. and an appeal was taken to the House of Lords. „The 
applicants were the manufacturers of a liquor and they adopted 
for their trade mark a cat in boots on snow. The objectors had 
been using as their trade mark for the liquor (gin) manufactured 
by them, a cat ona barrel. The question arose whether the use 
of the picture of a cat was likely to mislead anybody into purchas- 
ing defendants’ liquor, for that of the plaintiffs. Lord Buckmaster, 
L C. pointed out that for certain reasons, gin was popularly known 
z (1) [1916] L, R, 2 A. C., 382. 
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as ‘Old Tom’ and that ‘Tom’ came to be associated with the cat 
and that a cat was generally used as a symbol for gin. His’ Lord- 
ship went on to remark (p. 386} that no one could venture to say 
that one mark could reasonably be mistaken for the other. It was 
conceded before their Lordships that it was impossible that any 
deception was likely to occur in the United Kingdom by the label 
adopted by the applicants. The question that their Lordships 
had to decide was whether the adoption of the label by the appli- 
cants was likely to injure the opponent’s trade in the East. His 
Lordship ` found that, in their evidence, the witnesses for the 
appellants drew no distinction between the United Kingdom and 
other markets. Then his Lordship dealt with the argument that 


‘in the East people could not read and they purchased according 


to the mark the articles bore. In view of this argument he made 
observations which have been relied upon by the defendants. 
They are : 


“ The result of this evidence therefore establishes no more 
than this that the natives buy according to the mark and not 
according to the words and they look to the mark for the 
purpose of seeing what it is they buy. If they really look to 
the mark, deception is impossible, and the only way in which 
it could arise would be because people would ask for goods as 
the “cat”? or “cat brand” goods and traders knowing that 
these phrases meant appellants’ goods would deliberately supply 
goods that were not the appellants simply because the label 
happened to bear the mark of cat, though it was totally distinct 
from the cat which forms part of the appellants’ device, etc. ”. 


Then his Lordship further said: 


“I see no reason to atuliibute such conduct to the dealers nor 
the innocence to the consumers and if it occurred the wrong done 
to the appellants would be one for which they would have to 
seek a remedy in the courts within whose jurisdiction the offence 
was committed. There is to my mind no reasonable probability 
of any such deception arising, nor will the registration of the 
mark place in the hands of the dishonest traders a ready means 
of jurthering a course of deccit’’. 

The question is how far these observations are applicable to 
this case. To start with, it was conceded that no deception was 
possible in England. Then a purely hypothetical case was pnt 
before their Lordships. The applicants had not yet sent their 
goods to the castern market for sale, and it was no part of the 
applicants’ case that the defendants had recently and dishonestly 
copied their label. Further, Lord Buckmaster indicated that if 
any deception was practised it would be for the court within whose 
jurisdiction the deception was practised to take cognisance of it 
and it was not for their Lordships to take cognisance of that sort 
of possible deception. Every case of passing off must be decided 
on its own circumstances and no decision can be more than a guide 
as to the general principles to be applied. This case was followed 


~ 


/ 
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up in the argument, by that of Payton and Co. Ld. v. Snelling 
Lampaid and Co. (°). This case, as the note of the reporter 
points out, laid down no rule of law beyond this, that it is the 
function of the Judge to say whether two designs w re similar and 
it was not for a witness to express an opinion on the point In 
this case, the manufacturers of coffee, sold by them as ‘Royal 
Coffee’ took exception to the get-up of the defendants’ coffee 
sold as ‘ Flag Coffee’. Their Lordships were agreed there was 
no similarity between the get-up and disagreed with the sugges- 
tion that when Royal Coffee was asked for Flag Coffee would be 
wrapped up in paper with intention to conceal] its identity and 
{fraudulently made over to a customer desirous of purchasing Royal 
Coffee. When once it is conceded that the get-up is not similar, 
nothing further need be said on the point. It js true that their 
Lordships remarked that the defendants could not be held liable 
for any fraud that might be practised by the retail sellers.. But 
this remark must be taken with the fact that there was no similarity 
between the two kinds of goods. Lord Macnaughten said :— 


“In the first place the defendants did not, as it seems to me, 
pass of or attempt to pass off their goods as the goods of the 
defendants. In the next place it is perfectly clear that no 
human being has been deceived. The thid thing which is 
perfectly clear is that the plaintiffs’ goods, if they have acquired 
a title in the market, the only title which they can have acquired 
is that of ‘ Royal Coffee’ while as regards defendants’ goods, if 
they have acquired or should acquire a title in the market, it is 
or will be the title of ‘Flag Coffee’’. 


These remarks must be taken with reference to the facts of the 
case and cannot be detached from the facts to be applied to those of 
an entirely different case. Here, Mr. Kamlapat and the defendants 
company are not honest traders. They have deliberately stolen the 
plaintiffs’ trade marks not one but three. They have as regards the 
oval and trefoil intentionally used them in the same sequence. In 
doing this they have laid on themselves the burden of proving that 
their practice is not likely to deceive others (see Sebastian’s Law 
of Trade Marks, 5th edition, p 140 and the cases referred to therein 
as authorities). 


The next case cited on behalf of the defendants was the case of 
Birmingham Vinegar Brewery Co. Ld v. Powell (È). In this case 
the House of Lords affirmed the judgment of the court of appeal 
Their Lordships decided that the plaintiffs’ manufacture, known 
as “Yorkshire Relish” had acquired a reputation, which went to 
indicate that the article, bearing the name, was of plaintiffs’ manufac- 
ture and held that under the circumStances, it was not open to the 


defendant to call his manufacture ‘Yorkshire Relish’, so as to induce . 


purchasers into the belief that it was an article manufactured by 
@1) [1901] A. C., 368. (2) [1896] A. C., 710. 
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the plaintiffs. This case in fact supports the plaintiffs, by reason 
of the circumstance that the plaintiffs’ goods have acquired the name 
of “kamalchap’ and therefore the defendants have no right to use 
a “kamal” as their device or trade mark in order to induce people 
to accept their goods as and for those of the plaintiffs. 


Sir Tej Bahadur Sapru quoted? the case of Johnston vy. Orv 
Ewing (*) and tried to distinguish it. His first argument was 
that since this judgment was delivered the trend of authority had 
gone the other wayand the present state of authorities must be 
inferred from two of the cases previously cited by him (viz., Payton 
and Co. Lid. v. Snelling Lampard and Boord and Sons v. Bagot). 
We are clearly of opinion that such is not the case. We have 
tried to show that these two cases were decided on their peculiar 
facts and have no bearing on the present case. On the other hand, 
the case of Johnston v. Orr Ewing fully supports the plaintiffs’ 
case and we have only to substitute the necessary names and des- 
criptions of labels to make the judgment apply fully to the case 
before us. It appears that the plaintiffs had been selling yarn, 
dyed Turkish red, in the eastern countries with a device of two 
elephants with a banner between them. The defendants got up 
similar goods with a somewhat similar device and put them on the 
market. It was found that the defendants’ device was in some 
respect dissimilar to the plaintiffs’ device. The Lord Chancellor, 
(Lord Selborne) however made the following observations (p 22 5) — 


“But although the mere appearance of these two tickets could 
not lead any one to mistake one of them for the other, it might 
easily happen that they might both be taken by the native of 
Aden or of India unable to read and understand the language as 
equally symbolical of the plaintiffs’ goods”. 

It is impossible to state the contention of the plaintiffs in more 
appropriate words. In the case befere the House of Lords no 
deception in fact had been proved, nor has any actual case of decep- 
tion been proved in the case before us. But his Lordship sought 
for an explanation, as we ourselves sought in this case, from the 
defendants as to why the defendants should have adopted the 
particular device of the plaintiffs. His Lordship says : 


“Nor am I able to conceive any satisfactory explanation, under 
all the circumstances of this case, of the adoption by the defend- 
ants of that particular device, two elephants at the upper corner 
of the ticket with a clotb banncr suspended between them, know- 
ing as they did the plaintiffs’ ticket, knowing also the character 
and circumstances of the markets and entering as they did upon 
this particular branch of trade with the direct object of compet- 
ing with and underselling the plaintiffs unless it was ‘because 
they had a desire and intention to approach to the plaintiffs’ 
trade marks as nearly as they possibly could. In,such desire 
and ntention no motive can be suggested except that of getting 

(1) 7 App. Cas., 219.° = 
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some part of the benefit of the good will and reputation of the 
plaintiffs”. 

The plaintiffs in this case have been doing a very large trade 
for a long time. The magnitude of their business will be appreciat- 
ed by the fact that from January 1900 to December 1922 the 
value of the goods manufactured by them was over 800 lakhs 
or about 54 million pounds sterling. Their annual output is now 
nearly 80 lakhs of rupees and of this they have been selling goods 
in Cawnpore alone to the approximate value of 28 lakhs of rupees 
a year. The defendants started a mill and began to manufacture 
goods simular, at least in five instances, to those of the plaintiffs 
and began to mark them with some one or other of the plaintiffs’ 
marks. When the defendant adopted their design they knew that 
for years the plaintiffs had been selling, in the very market of 
Cawnpore, goods with their own particular design and they definite- 
ly modelled their marks upon those of the plaintiffs. No possible 
motive can be assigned for this conduct except an intention to cut 
into the trade of the plaintiffs and to misappropriate some of it to 
themselves. The slight dissimilarity in the two lotuses are not 
in our opinion sufficient to give the defendants a right to retain and 
use it, especially in the view, which we reiterate and emphasise as a 
principal ground of our decision, that the letter press, both of the 
plaintiffs and defendants, are meaningless symbols to all but an 
insignificant minority of purchasers. 

In the case of Sexo v. Provesende (1) Lord Cranworth said at 
page 196: 

“Ido not consider the actual physical resemblance of the two 
maiks to be the sole question for consideration. If the goods 
of a manufacturer, trom the mark or device he has used, have 
become known in the market by a particular name, I think that 
the adoption by a 1tival trader of any mark which will cause his 
goods to bear the same name in the market may be as much an 
invasion of right of that rival as the actual copy of his device ”. 


The case before us exactly fits into the observation of his Lordship. 
The . plaintiffs have acquired a reputation on account of their trade 
mark and the defendants have no right to adopt a trade mark which 
can and will be described under the same name as that of the plaint- 
iffs’ goods. 

Several cases have been quoted on behalf of the plaintiffs to 
substantiate the proposition that no man has a right to pass off his 
goods, by adoption of similar devices, as the goods of another. The 
two cases previously referred to, Johnston v. Orr Ewing and Seixo 
v. Provesende, are enough to establish the plaintiffs’ right to 
succeed. i 


We accordingly hold that the defendants have by the use of ° 


devices similar to those of the plaintiffs tried to pass off their goods 
s (1) L. R, 1 Ch. D., 192. 
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as those of the plaintiffs and that the plaintiffs haye an exclusive 
right to their designs and figures and are entitled to restrain the 
defendants from sellmg goods witha colourable imitation of the 
plaintiffs’ designs. 

Issue No. §8.—It has not been controverted that the plaintiffs 
would be entitled to an injunction in the case of the other issues 
being decided in their favour. It is equally clear that the plaintiffs 
are entitled to the delivery up of all the goods bearing designs and 
labels and figures similar to those of plaintiffs, in order to have these 
devices and marks removed. The plaintiffs have given up their 
claim for an account. They ask for damages alone. The question 
is how are the damages to be estimated and what would be the 
amount of damages to which the plaintiffs are entitled? 


The last question is not free from difficulty and the authorities 
on the point are not unanimous. The text books (Sebastian, 5th 
edition, pp. 253 & 254, Kerly, 5th edition, p. 530 footnote) indicate 
that while in England the profits derived from the sale by the 
defendant of imitated goods have been taken to be the measure of 
damages to which the plaintiff is entitled, in America the plaintiff 
has been awarded the profits which he would have tealised if he had 
sold the quantity of goods shown to have been sold by the defendant. 
We are of opinion that the profits made by the defendant cannot 
always be a true criterion of damages awardable to a plaintiff 


Unless a rival trader commences his career, as did the defendant, 
by appropriating the trade marks of other firms, there must always 


be an initial period during which the goods have to acquire by their . 


own merit, by advertisement and “ drive” a footing in the market. 
Good will has also to be builtup Time and money too are lost, 
through lack of experience, as was undoubtedly the case with the 
defendants, who at the outset manufactured one class of goods which 
were to a large extent unsaleable. 


The plaintiffs proved a very moderate figure of all round profit 
which they showed to be just over 9 per cent. Both parties were 


anxious to avoid an account as it would in the circumstances have.- 


been almost impossible to dissect the various classes of goods manu- 
factured by the defendants and to apportion the profits to those 
bearing the infringing marks. Moreover if the enquiry was to -be 
held on the basis of general all round profit, there would have arisen 
the question as to whether anything like 27 lakhs had been spent by 
the defendants on the establishment of the business. 


That the defendants have succeeded materially in cutting into 
the plaintiffs’ trade is clear. By consent, all the documents filed by 
the parties are to be treatecf as ‘admitted subject to all just excep- 


etions’ and the figures furnished by them are to be treated as correct. 


The plaintiffs’ figures of sale of goods in Calcutta show a steady 
increase (Exs. B. D. 3 and B. D. 4) tl the highest point was 


reached in 1924. The next year’s sale shows a marked decline, 
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from 58 lakhs to 37 lakhs. The same is the case with the Cawnpore 
figures Ex B. D. 2. Ing months ending 31st of March, 1926, the 
plaintiffs sold goods worth only 17 lakhs, while the sale during the 
previous 12 months was 30 lakhs. 


The particular articles in which the defendants directly competed 
with the plaintiffs and of which they put one or more of the 
infringing marks were suti, salita, chaddar, markin and dhotis. 


The defendants, in the short period of some three years, sold 
goods so marked to the value of no less than Rs. 32,00,828. We 
believe that we are acting generously to the defendants in assuming 
that if these goods had borne the flower pot stamp or the Lachami 
design they would have sold 40 % of the total quantity. We think 
that this is a figure with which a jury of business men might fairly 
start, and that they might reasonably and properly give to the 
‘plaintiffs damages at.the rate of 9 % upon the remaining balance 


of 60 %. 

On this basis, taking the round figure of sales at 32 lakhs, the 
damages come to Rs. 1,72,800. Theactual apportionment of the 
damages is not a matter of practical importance, because the firm 
was the property of the Hindu family of which Mr. Kamlapat was 
the head and that same family hold in the Company shares of the 
value of nearly 26 lakhs out of a capital of 27 lakhs. As the 
defendants’ accounts do not show how much of the 32 lakhs was 
received by Mr. Kamlapat and by the Company respectively, we 
propose to apportion the damages according to the extent of busi- 
ness done by each defendant. These figures over the relevant 
periods are roughly Rs. 47,00,000 and Rs. 34,00,000 and so, as 
between the two defendants, the damages may be divided in the 
proportion of 47 and 34. On that basis the liability of the first 
defendant would be Rs. 1,00,265 and that of defendant No. 2 
Rs. 72,535. These are no doubt considerable sums of money but 
damages are in every case proportioned to the injury done and 
we are Satisfied that the defendants respectively made at least the 
„amount of profit in which we are casting them in damages. 

We therefore grant a perpetual injunction restraining the defend- 
ants, their servants and agents from placing upon goods of their 
manufacture and from selling any cloth or individual garments to 
which there is affixed or stamped or otherwise applied any label or 
design which colourably imitates 


I. The coloured Lotus 
Flower (Ex. E). 
II. The oval (No.3). . 
II. The trefoil (Ex. F). 


In view of the immense quantity of goods in the possession of 
the defendants, which bear eone or more of the infringing marks 
and of the practical difficulties attendant upon requiring these goods 
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to be deliyered to an officer of this court, we (with the consent of 
Council for the plaintiffs) order the defendants to remove or erase 
each and all of the said infringing marks from all cloths and 
individual garments in their possession. This work is to be com- 
pleted by the 17th of July, 1926, on or before which date Mr. 
Kamlapat and his son Mr. Padampat are to make a joint affidavit 
stating that this has been done and expressing their willingness 
to give the plaintiffs or an officer of this court inspection of their. 
goods at their premises should the plaintiffs so desire. If this is 
done, an order for delivery up of the goods for the purpose of 
removal and erasure of the offending marks may be. avoided. The 
defendants are to deliver within 14 days to the Registrar of this 
Court the remaining balance of 2,62,590 coloured lotus flower labels- 
now in their possession. Defendant No. cr is to pay the plaintiffs 
Rs. 1,00,265 by way of damages, and defendant No. 2 is to pay 
to the plaintiffs the sum of Rs. 72,535 damages. The decree in 
favour of the plaintiffs, with respect to the amount of damages, will 
be subject to their making good the deficiency in court-fee, within 
30 days of the office report declaring what amount is due from them. 
In case of failure to pay the court-fee, the amount of damages, pay- 
able by the two defendants together will be limited to the sum of 
Rs. 25,000 as claimed in the plaint. This amount will be payable 
by the defendant No. 1 and the defendant No. 2 in the proportion of 

47 and 34. The defendants will pay the costs of this action which 
will include the costs of commissions, and, in this court, counsel’s 
fees are to be allowed on the higher scale, and interest is to be 
calculated on the damages at the rate of 6% as from the Ist oes 
1926 until payment. 


This case is to be in the list on the 17th of July next so that if 
the defendant-company have not, within the time limited, carried 
out the order of the court as to the removal and erasure of the 
infringing marks and duly deposed to having done so, a further’ 
order may be made in this respect requiring physical delivery of all 
the said goods to this court or to a commissioner 








MAHABIR PRASAD 
VEISUS + 


EMPEROR.* 


Criminal Procedure Code, section 423 read with sections 237 and 238—Charge | 
for principal offence and conviction for abetment—Appellate Court, 
powers of to other findings—When cannot convict for abetment. 


It is not open to a court to find a man guilty of abetment of 
an offence on a charge ofthe offence itself. The only section 
which empowers an appellate court to alter the finding and base 
a conviction for abetment is section 423, Ciiminal Procedure 

-* Cr. Rev. No. 346 of 1926, s 
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Code, but this section must be read with sections 237 and 238 
of the Code, and as abetment is not a minor offence, it can only 
come under section 237 if there is no element in the abetment 
which is not included in the charge. 
Queen v. Chand Nur and Pirbha: Adami, 11 Bom. H.-C., @) 
followed. e 
Yeditha Subbaya v. Emperor, 23 M. L. J., 722, referred to. 
CRIMINAL REVISION from an order of J. W. ALLSOP ESQ., 
Sessions Judge of Aligarh. . 


K. O Carleton, for the applicant. 
M. Waliullah (Assistant Government Advocate) , for the Crown 


The following judgment was delivered by 


PULLAN, J.—This is an application for revision of an order of 
the Sessions fudge of Aligarh convicting one Mahabir Prasad of the 
offence of abetment of burglary. Mahabir Prasad, who is a post 
office clerk, was charged along with another person with cominitting 
burglary at the Aligarh post office and stealing a sum of about 
Rs. 14,000. Both were found guilty by the Assistant Sessions 
Judge and Mahabir Prasad appealed to the Sessions Judge. The 
latter found that it was not proved that Mahabir Prasad: took part in 
the burglary but he convicted him of abetment of the offence. Put 
briefly, the view taken by the learned Sessions Judge is that Mahabir 
Prasad used his position in the post office to obtain the keys of the 
safe and strong room and had duplicates made which were used by 
the burglar or burglars to enter the office at night and remove this 
large sum of money. 


It was laid down by the Bombay High Court, as far back as 
the year 1874, in the case of Queen v. Chand Nur and Pirbhai 
Adamji (*) that itis not open toa court to find a man guilty of 
abetment of an offence on a charge of the offence itself. The only 
` section under which the appellate court can base a conviction for 
abetment is section 423, Criminal Procedure Code. This section 
empowers an appellate court to alter the finding and maintain the 


sentence But this section must be read with sections 237 and 238 


of the Code. Section 237 deals with a case where the offence has 
been wrongly described in the charge sheet and section’ 238 deals 
with a case where a court finds that the major offence of which the 
accused has been charged has not been brought home to him but a 
minor offence has been proved. Abetment is not a minor offence 
and it can only come under section 237 if there is no element in 
the abetment which is not included in the charge The learned 
Assistant Government Advocate attempts to support the order of the 
Sessions Judge in this case by referring toa ruling of the Madras 
High Court, Veditha Subbaya w Emperor (P), but this ruling does 
not in any way assist the case set up for the Crown; on the contrary, 
the judgment of the Bombay High Court, to which I have already 
0). It Bom. H. C. R. (?) (2) 23 M. L. J., 722. 
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referred, is carefully considered and followed by the Madras High 
Court in this very case. As the learned Judge observes, 


““ Ordinarily, the facts required to piove the abetment should not 
be included in the facts constituting the principal offence....,. 
.... The abetment therefore would be complete before the prin- 

cipal offence is committed ”’. ° 
The principle underlying these rulings is that no man should be 
convicted of an offence on a charge which he has not had an oppor- 
tunity of answering. In the present case Mahabir Prasad was never 
charged with abetting the commission of this b 'rglary by obtaining 
duplicate keys, and although the trial court went ito this question 
in detail, it did so merely in order to use this circumstance as proof 
that the accused took part in the burglary; but now that the lower 
court has held that the accused did not take part in the burglary, 
the finding that he abetted the offence before its commission by 


: > 


- obtaining duplicate keys is contrary to law 


The only question which I have still to decide is whether I should 
order a re-trial or not. I have been through the whole of the evi- 


_ dence in this case and I find that there is a strong suspicion against 


this Mahabire Prasad. The reason for this suspicion is that he had 
an opportunity of obtaining duplicate keys, because on two occasions 
he was in charge of the Treasurer’s key and on one occasion there - 
isa suspicion that he obtamed possession of the. Postmaster’s key 
It is not proved, nor even alleged, that he is the only person who 
could obtain access to the two keys, and the evidence that he actually 
obtained the Postmaster’s key is only this that the Postmaster missed 
the key at 4 p. m. one day and that the accused searched for: it- 
and found it ina register the next day This is suspicion but not 
proof, and apart from this incident there is very little to connect 
the accused with the case. Much is made of his movements on 
the evening of the burglary, but there is nothing that he did 
on that night which is -incapable of an innocent explanation. [he 
learned Judge seems to lay some stress on the fact that Mahabir 
Prasad was pointed out by the coaccused during the investigation, ` 
but: this fact, even if it is admissible in evidence, is discounted by 
the finding. of the learned Judge that these men were known to each 
other before. There is absolutely no proof that the accused had 
duplicates made of the keys, that he handed over the keys to his 
co-accused, or that he obtained -any part of the stolen property, for 
the finding of three five-rupee notes in his possession proves nothing. 
I do not consider that on this evidence I should be justified in 
ordering a re-trial, for had the case come before me in appeal it is” 
not improbable that the acrused would have been acquitted. I- 
therefore allow this application, set aside the conviction and sentence 
passed upon the accused and ordér that he be set at liberty. The, 
fine, if paid, will be returned to him, ° 


: Application allowed. 
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VEYSUS 


BHIRGU SINGH.* 


Penal Code, sec. 174—Citation issued to defaulicr under Land Revenue Act, 
sec. 1g7—lNon-aticndance— When offencenot made out. 

The issue of a citation to an alieged defaulter unger section 

~ 147 of the Land Revenue Act does not involve him in any legal 

liability to attend and non-compliance with it does not render 

a person guilty of an offence under section 174 0f the Penal Code. 

CRIMINAL APPEAL by the Local Government from an order of 
BABU KAMESHWAR NATH, Sessions Judge of Azamgarh. 


_ Lalit Mohan Banerji (Government Advocate), for the Crown. 
Narmadeshwar Prdsad Upadhiya, tor the accused. 
The judgment of the Court was delivered by 


Boys, J.—In this case one Bhirgu Singh was tried summarily 

by a Magistrate of the first class and convicted under_section 174 
of the Indian Penal Code. The offence alleged against him was 
that’ being legally bound to attend at a certain place and time in 
a Obediencé to a summons, notice or order from a public servant he 
‘had intentionally omitted to attend. In this case the public servant 
who issued the direction to attend was a Tahsildar and the direction 
purports to have been issued under section 147 of the Land Revenue 
. Act. That section says that “when an arrear of revenue becomes 
‘duie, a writ of demand calling on the defaulter to pay the amount 
within a time therein, stated or a citation to appear may issue”. It 
was alleged on behalf of the Crown that a citation had issued. A 
Tahsildar has power to issue the citation. The only question that 
arises in the case is whether the power to issue citation connotes a 
legal liability o1® the part of the person to whom the citation is issu- 
ed to attend. The Board has framed a form which embodies both 


the writ of demand and the citation in one document. ~ 

It was in the following form :— 

‘Whereas a sum of Rs. ~ on account of arrears of 
instalment in respect of is due against you, you are 


hereby directed (hidayat) that in case the entire arrears aforesaid 
and process-fee in respect of this summons are not paid immedi- 
ately yon should appear before this court at...... oe PEE A 
-foot-note to this document says that “Failure to attend shall be pun- 
` ishable under section 174 of the Indian Penal Code”. The document 
is further headed “Summons requiring attendance” (in vernacular 
“summon hazri”). 

‘Two things may be noted about this document. The first is 
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that by embodying the writ of demand and the citation in the same 
form the Board of Revenue in practice deprived themselves of the 
option of sending either a writ of demand or a citation, but if they 
have chosen to deprive themselves in practice of that option there is 
nothing illegal in their so doing 

The second point to be noted is that in two places the vernacu- 
lar word used is “summon” and the foot-note declares omission to 
comply to be punishable under section 174 of the Indian Penal Code. 
To give full force to the use of the word “summons” and the foot- 
note would be to beg the question which we have to decide ; and if 
omission to comply is not punishable by law, a mere declaration in the 
form that it is punishable will clearly be wholly ineffective. The ques- 
tion is whether there is any different effect to be given to the use of 
the word “‘citation” in section 147 and to the use of the word “sum- 
mons”. As we have said the Magistrate found the accused guilty 
under section 174 of the Indian Penal Code. On appeal he was 
acquitted by the learned Sessions Judge and from that acquittal the 
Local Government has filed the present appeal. On behalf of the 
opposite party it has been pointed out to us that in the N.-W. P. Act 
(Act 19 of 1873) section 151 there was only a provision for the 
writ of demand. There was no power to issue either a citation or 
a summons. In the OudhAct (No. 17 of 1876), section 114 there 
was provision for a writ of demand or a “summons” to appear ;~ 
while finally in the present Act No. 3 of 1901, section 147, in 
which both the previous acts are combined there is provision for a 
writ of demand or a “citation”. It is not unreasonably urged that 
there must have been some ‘good reason for the use of this word 
“citation” which did not appear in the N.-W. P. Act or any 
other word of the like nature, and which did nót appear in the Oudh , 
Act in which the word “summons” was used. It can hardly be an 
accident and we cannot treat it as such. We are urged to give 
this word its ordinary meaning, that is, that it is rather in the nature 
of an invitation to appear than of an order to attend. We think 
that it is reasonably contended that its meaning is analogous to its 
meaning when used in the Probate and Succession Act where it 
amounts, merely to an invitation to come and see the proceedings. 


— Reference may be made to Act V of 1881, section 69 (Probate and 


Administration Act) and the Succession Act, sections 199 and 250. 
Jt is true that in testamentary matters where there are definite pro- 
ceedings going on, invitation to come and see may well be issued 
to. parties interested, while in the matter before us it might be said 
that there are no proceedings for anybody to come and see. But it: 
does not appear to us unreasonable that Government should have 
contemplated the issue of a*notice to an apparent defaulter inviting 
him to come and discuss the matter. There might be some question 
of dispute or uncertainty in regard to the amount due as shown by 
the account prepared under section 145 of the Land: Reverue Act. It 
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might be possible that if-the apparent defaulter went to see the 
Tahsildar some arrangement might be arrived at by which a delay 
in payment might be accepted. These are only two considerations 
that occur to us. It is quite possible that Government may have 
contemplated that in many cases immediate arrest might by nego- 
tiations be avoided. We think,*therefore, that a meaning can proper- 
ly be given to the word “‘citation’”’ without attributing to it the full 
force of a “summons”. It is further clear that if a person has 
been given an opportunity, even though he is not obliged to take 
advantage of that opportunity, of going to the authorities and discus- 
sing the matter and he refuses to take, advantage of that opportunity, 
he can have nobody to blame but himself if the authorities proceed 
to the extremity of arresting him. Finally, there is drawn to our 
attention the provisions of section 193 which expressly declare that 
a person who has received a “summon” to appear “shall be bound 
to attend”. The Legislature can hardly have overlooked the fact 
_ that section 147 provided fora citation to appear and if it had intend- 
ed that an unnatural construction should be put upon the word 
“citation”, namely that it involved legal liability to attend it would 
naturally have inserted also the word “citation” in section 193. 


For these reasons we hold that the issue of a citation to an alleged 
defaulter under section 147 of the Land Revenue Act does not 
"involve him in any legal liability to attend, that the opposite party 
here was, therefore, not guilty of an offence punishable under section 
174, Indian Penal Code and was rightly acquitted by the learned 
Sessions Judge. The appeal is therefore dismissed. 

Appeal dismissed. 


HAJI SULTAN AND ANOTHER (Defendants) 
VETSUS 
MASITU (Plaintiff) * 


Pre-emption—Surt for— New property acquired by vendee during pendency 
of, under sale-decd liable lo pre-emption on date of first court decree 
— Effect of, on plaintifs claim—Custom, extstence of— Presumption, 
when not destroyeda—The last crucial date—Determination of. 


Where an‘tntry in a wafib-ul-arz bore prima facie evidence of 
the existence of a custom but the document also contained the 
expression “` in futme’’ and a piovision for reference to arbitra- 
tion, #e/d, that the presumption-of the existence of a custom was 
not destroyed Digambar Singh vV. elana, Sajid Khan, I.L. R 
37 All., 129, followed. 

The est crucial date is the date of the first court decree 
passed in favour of a pie-emptor. Rohan Singh v. Bhan Lal 
l. L.R., 31 All., 530 and Arı Thakur Radhika Raman Pihartyi 
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CIVIL Maharaj v. Bohra Shiam Sunder Lal, 21 A. L. J. R., 538, 
i026 followed. i 

Where the vendee had acquired new property during the 

Sy pendency of the suit for pre-emption under a sale-deed which 


i, was still liable to pre-emption on the date when the first court 
MASITU passed its decree, he/d, that it was impossible for the first court 
to have dismissed the suit on the simple ground that a second 
sale-deed had been taken. The subsequent event that by the 
lime limitation expired no suit for pre-emption had been biought, 
should be ignored. Nadir Husain v. Sadiq Husain, 23 A. L. 

J. R., 138, distinguished. 
FIRST APPEAL from a decree of BABU HARGOBIND BAIJAL, 

Subordinate Judge of Muzaffarnagar, at Meerut. 


S. A. Haidar and Benod Behari Lal, for the appellants. - 
Muhammad Ullah and Mushtag Ahmad, for the respondents. 
The following judgments were delivered :— 


Sulaiman, J. SULAIMAN, J.—This is a defendant's appeal arising out of a 
suit for pre-emption. Various pleas were taken by the defendant 
but they were all over-ruled and the suit has been decreed. The 
plaintiff's allegation that the sale consideration mentioned in the 
sale-deed was inflated has, however, not been accepted. and there 
ig no cros3-objection. 


The first plea was that there was no custom of pre-emption in 
this village at all. In support of the alleged custom of pre-emption 
the plaintiff relied on an entry in the wajtb-u-arz of the year 1863 
as well as an extract from the wajib-ul-ars of the year 1325F 
and two judgments. There was no evidence to the contrary. The 
entry in the first waytd-ul-arz of 1863 was undoubtedly a prima 
facie evidence of the existence of a custom The only point urged 
against this presumption is that it contains the two expressions 
“in future” and a provision for reference to arbitration in the 
,case of a dispute as to price. Weare of opinion that these two 
circumstances cannot possibly destroy the presumption of the exist- 
ence of a custom which arises from this entry. In, the case of 
Digambar Singh v. Ahmad Sayid Khan(*) their Lordships of 
the Privy Council had before them a wajtd ul arz which contained 
both the expressions “in future” and a provision for reference 
to arbitration. Nevertheless their Lordships were inclined to hold 
that that record was a record of custom. Theré is, therefore, no 
force in this contention. This evidence is further strengthened 
by the entry in the wajib-ul-arg of 1325F to the effect that the 
co-sharers were agreed that they will be bound by the customs 
which were recorded at the time of the settlement of 1863. 
Although the two judgments relied upon relate perhaps to mahals 
e other than the mahal in suit and therefore are not of much value, 
they do all the same relate to the same village for which the 
(1) 1. L. Ra 37 All, 129. be 
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wafib-ul-ars must have been prepared in 1863. On the whole we 


are satisfied that there is no good ground for differing from the 
view taken by the court below that a custom of pre-emption exists 
in this mahal. In fact even if the agreement recorded in the 
waftb-ul-are of 1325F be taken asa mere contract, it is still sub- 
sisting. , 

The second point raised is that the defendant is a co-sharer in 
the same patti in which the property sold is situated. The-consti- 
tution of this village is a curious one and “ patti Murdha” instead 
of being a part of a mahal, itself comprises more than one mahal. 
At the time of institution of the suit, the defendants-vendees were 
co-sharers in “ patti Murdha” but not in mahal Haidar Sahai in 
which the property sold was instituted. They were accordingly not 
on the same footing with the plaintiffs, but were strangers to the 
mahal, and could not defeat their right of pre-emption. 


The third point urged is that the defendant has become a co- 
sharer by virtue of a deed of gift taken after the,institution of the 
suit and before-the decree. The finding of the court below on this 
point is that this deed of gift was in reality a deed of sale for 
consideration and was clothed in the garb of a deed of gift in order 
to defraud the plaintiff. Itisan admitted fact that on the very date 
on which this deed was executed the vendor executed a receipt for 
Rs. 200. According to the evidence of the patwaria promissory 
note also was executed (presumably ante-dated) in favour of the 
vendor and the vendor executed the receipt in payment of this 
promissory note. These two documents as well as the deed of gift 
were executed at one and the same time and the same place, namely, 
Tahsil. These circumstances in themselves were sufficient for the 
court below to find that there was in reality no gift made, but that 
the property was secretly sold to the vendees. We affirm that 
finding. 

The last point urged is that even if there wasʻa sale-deed 
obtained by the defendants-vendees, that sale-deed has never been 
pre-empted by the plaintiff at all, and that therefore the defendants 
` had become co-sharers by the time the decree came to be passed, 
having acquired a perfect right to the pioperty, and the plaintiff 
was not entitled to pre-empt the property as against the defendants- 
vendees. 


In a series of cases it has been laid-down that one should not 
go beyond the date of the first court decree, and that at any rate 
the last crucial date is the date when the first court ought to have 
passed a decree in favour of the plaintiff. Verde the cases of :— 
Rohan Singh v. Bhan Lal ('), Set Thakur Radhika Raman 
Biharijt Maharaj v. Bohra Skiam Sunder Lal (*), Baldeo Misir 


v. Ramlagan Shukul (°), Umrao v Lachhman (*), and other cases ° 


( I. D. R., 31 All., 530. (2) 21 A. L. J. R., 518. 
(3) 21 A. L. J. R., 648. (4) 22 A. L. J. R., 234. 
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1926 It has been held in several cases that the. loss of the right by 
Hayt the pre-émptor after the suit but before, the. decreé, defeats his 
SuLran Claim. [It has been held in one case that the .acquisition of another 
share by the defendant by means of a gift after the suit but before 
_ the decree puts him on the same footing as the plaintiff so as to 
Sulaiman, J, defeat his claim; vide Bihari Lal v. Mohan Singh (1). -But if the 
l principle that the last crucial date is the date of the first court 
decree is to be carried to its logical conclusion, it would follow that 
nothing which happens after that date should be properly taken ' 
into account and that we ought to see what decree the first court 
could haye properly passed on the date when the suit was disposed 
of. If on the date of the first court’s decree the property acquired 
by the vendee under the second sdledeed was still liable to pre- 
emption by the plaintiff, could it be said that the Munsif would have 
been justified in dismissing the claim to pre-empt the first sale- 
deed merely on the ground that the vendee had taken another sale- 
deed and disregarding the fact that that deed was still open to 
pre-emption by the plaintiff? Subsequent saledeeds might be 
obtained by a vendee up to any stage and even at the eleventh hour. 
Is the court to dismiss a claim for pre-emption on_ merely being 
informed that the vendee has obtained another sale-deed? If such 
a plea were to be permitted, the result would be most embarassing. 
On the other hand, if one year has not expired since the acquisition 
of the second property, the defendant’s title to it has not completely 
matured and he cannot be said to have acquired an indefeasible 
title so as to claim to be on an equal footing with the pre-emptor. 
If we accept, as we are bound todo in view of the cursus curiae, 
the principle that the last crucial date is the date of the first court's 
decree, then we must hold that that first court could not have 
dismissed the suit when the vendee’s title on the basis of the second 

' sale-deed had not become unchallengeable. At one time there was 
a conflict of opinion whether such subsequent acquisitions could 
defeat a claim for pre-emption. Butin the case of Kaleshar Rat 
v. Nabiban Bibi (°) RICHARDS, J. held that where the vendee had 
made a second purchase, in regard to which limitation had not 
expired, the vendee could not be considered by virtue of his 
second purchase to have become a co-sharer, though in that 
case it turned out that no suit for pre-emption whatsoever’ 
was ever brought in respect of it. This view of his was 
affirmed by the Letters Patent Bench and the casé is reported in 
4A.L.J.R., 351 In the subsequent case of Chabraj Singh v. 
Mahesh Narain Singh (è) (which is the only direct-case in favour 
of the appellant which we have"been able to discover) RICHARDS, C J. 

e thought that the former case of Kaleshar Raiv Nabtban Bibt, 
had, been wrongly decided by him. It was on the basis of this 


(1) I. L. R., 42 All., 268. (2)° L L. R., 28 All, 842. 
(3) 16 A. L. J. R., 627. 
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assumption: that he dismissed the plaintiff s suit for pre-emption on 
the ground that ‘the vendee had before the institution of that suit 
acquired another- share in the village in respect of which no suit for 
pre-emption was: ultimately -brought. His attention, however, was 
not drawn to the fact that his own judgment had been affirmed by 
the Letters Patent Bench. “The principle that a vendee: cannot 
defeat the claim of a pre-empto, if by the time of the first court’s 
decree he had not acquired an indefeasible interest, was adopted by 
another Bench in the case of Abdul Ghafur v. Ghulam Husain ('). 


Great reliance has been placed by the learned Advocate for the 
appellant on the case of Nadir Husain y. Sadig Husain (*). We 
have examined the paper-book in that case and we find that the 
transfer pendente lite which had bcen obtained by the vendee was, 
as a matter of fact, a gift and nota sale. Such a transfer therefore 
was not liable to pre-emption by the plaintiff. That explains why 
the learned Judges considered that the mere fact that a suit brought 
by the donor to challenge it on the ground of fraud and undue influ- 
ence had not been dismissed till after the first court’s decree in the 
- pre-emption suit, did not prevent the defendant from claiming his 
rights as aco-sharer. That case is undoubtedly distinguishable. 


On the other hand, the case of Sri Thakur Radhika Raman 
Bihariji Maharaj v. Bohra Shiam Sunder Lal (°), is in our opinion 
directly in point. In that case there were three transfers taken 
The first two were sale-deeds, but the third one was in the form of 
a deed of gift which however was found ultimately to be really a 
deed of sale. Three successive suits for pre-emption were brought 
in respect to these three transfers, and all the three suits were dis- 
missed by the first court. It so happened that the appeal arising 
out of the third suit in which the ostensible gift was sought to be 
pre-empted, was dismissed for want of prosecution. The other two 
appeals, however, were decreed. The vendee in second appeal urged 
the plea that inasmuch as he had become a cosharer by virtue of 
the dismissal] of third suit after the first court’s decree, the first two 
suits also should be dismissed This Court, however, held that the 
dismissal of the third suit for want of prosecution after the date of 
the first court’s decree did not disqualify the plaintiff from pre- 
empting the first two sales, inasmuch as the third transfer was still 
liable to pre-emption on the date when the first court passed the 
decree. It was pointed out that if the third deed had really been one 
of gift, the position might have been’ different, but inasmuch as in 
reality it was asale and was liable to pre-emption, the defendant 
could not set up his rights on the strength of it, even though it 
eventually turned out that the claim to pre-empt it failed. 


We think that the same ptinciple applies to the present case. a 


Here the veadee had acquired new property during the pendency of 


“4 (#) I. L. R., 35 All’, 296. (2) 23A. L, J. R., 138. 
(3) 21 A. L. J. R., 518, 
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- CiviL the suit under a sale-deed which was still liable to pre-emption on 
the date when the first court passed its decree. Under these cir- 
cumstances it was impossible for the first court to have dismissed 
Sa the suit on the simple ground that a`second sale-deed also had been 

A taken. That being sowe should ignore the subsequent event that 
Masiru by the time limitation expired no suit for pre-emption had in fact 
been brought. If we were to take into account this subsequent 
omission, we would be going against thé principle -that no circum- 
stance should be taken into account, which the first court could not 
have considered on the date when it passed its decree. 





1926 








Sulaiman, jJ. 


Boys, J. Boys, J.—I agree with the conclusions and the reasoning general- 
ly of my brother. There is undoubtedly a cursus curtae with which, 
if I may say, I amin entire agreement that at least the date that 
can be considered is the date on which the first court passes its 
decree. It is equally beyond doubt that there are some cases in 
which it has been decided that certain circumstances may be given 
effect to though they have occurred between the date of the suit and 
the date of the decree, for instance, cases dealing with the loss of 
the plaintiff’s right by auction sale. In I. L. R., 31 All, 530 at 532, 
it was said :— 

“With the exception of the observations in the case of Ram- 

i gopal v. Piarı Lal, I. L. R., 21 All, 441, the decisions all 

seem to show that it has been the opinion of this Court that the 

date of institution of the suit was the crucial date; and that if 

the plaintiff was able at that time to fulfil the conditions neces- 

sary to entitle him to a decree a decree ought to be made in his 

favour”. 

.A number of cases are then quoted in support of this proposition. 

On the other hand, itis suggested that this description of the 

cursus curiae is too wide. I prefer, so faras Iam concerned, to 

‘leave this question open. The ordinary rule of considering the state 

- of affairs at the date of institution of the suit, has been departed 

from in the cases to which I have referred and in which it has been 

held, for instance, that a plaintiff may use his rights during the course 

of the suit. The principle underlying these decisions is that the plaint- 

iff’s right to pre-emption is essentially founded on the fact that he 

is already a co-sharer, and similarly the defendant’s right to resist is 

based on the fact that he is already a cco-sharer. There is obviously 

something to be said in support of this departure from the ordinary 

rule of regarding the date of suit as the crucial date, but it isa 

dangerous departure. I think that its extension to further cases is 

-~one to which I should be very loth to assent without full consider- 

. ation These observations are only necessary because I want to 

guard against the suggestion that anything*and everything that occurs 

e subsequent to the date of suit may similarly be taken into consider- 
ation. I agree with the order proposed. 

_BY THE COURT.— The appeal is disnfissed with costs ¢ 


° Appeal dismissed. 
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assumption that he dismissed the plaintiff's suit for pre-emption on 
the ground that the vendee had before the institution of that suit 
acquired another share in the village in respect of which no suit for 
pre-emption was ultimately brought. His attention, however, was 
not drawn to the fact that his own judgment had been affirmed by 
the Letters Patent Bench. ° The principle thata vendee cannot 
defeat the claim of a pre-emptor, if by the time of the first court's 
decree he had not acquired an indefeasible interest, was adopted by 
anothet Bench in the case of Abdul Ghafur v. Ghulam Husain (*). 


Great reliance has been placed by the learned Advocate for the 
appellant on the case of Nadir Husain v. Sadiq Husain (*). We 
have examined the paper-book in that case and we find that the 
transfer pendente lite which had been obtained by the vendee was, 
asa matter of fact, a gift and nota sale. Such a transfer therefore 
was not liable to pre-emption by the plaintiff. That explains why 
the learned Judges considered that the mere fact that a suit brought 
by the donor to challenge it on the ground of fraud and undue influ- 
ence had not been dismissed after the the first court’s decree in the 
pre-emption suit, did not prevent the defendant frem claiming his 
rights as a co-sharer. That case is undoubtedly distinguishable. 


On the other hand, the case of Sri Thakur Radhika Kaman 
Bihariji Maharaj v. Bohra Shiam Sunder Lal (*), is in our opinion 
directly in point In that case there were three transfers taken. 
The first two were sale-deeds, but the third one was in the form of 
a deed of gift which however was found ultimately to be really a 
deed of sale. Three successive suits for pre-emption were brought 
in respect to these three transfers, and all the three suits were dis- 
missed by the first court. It so happened that the” appeal arising 


out of the third suit in which the ostensible gift was sought to be _ 


pre-empted, was dismissed for want of prosecution. The other two 
appeals, however, were decreed. The vendee in second appeal urged 


the’plea that inasmuch as he had become a co-sharer by virtue of. 


the dismissal of third suit after the first court’s decree, the first two 
suits also should be dismissed. This Court, however, held that the 
dismissal of the third suit for want of prosecution afte: the date of 
the first court's decree did not disqualify the plaintiff from pre- 
empting the first two sales, inasmuch as the third transfer was still 
liable to pre-emption on the date when the first court passed the 
decree, It was pointed out that if the third deed had really been one 
of gift, the position might have been different, but inasmuch as in 
reality it was a sale and was liable to pre-emption, the defendant 
could not set up his rights on the strength of it, even though it 
eventually turned out that the claim to pre-empt it failed. 


We think that the same -principle applies to the present case. 
Here the vendee had acquired new property during the pendency of 


(a) T. L. Ra 35 Ally, 296. (2) 23 A. L. J. Ry 138. 
(3) a1 A. L. J. R., 518. 
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‘the suit under a saledeed which was still liable to pre-emption on 


the date when the first court passed its decree. Under these cir- 
cumstances it was impossible for the first court to have dismissed 
the suit on the simple ground that a second sale-deed also had been 
taken. That being so we should ignore the subsequent event that 
by the time limitation expired no suit” for pre-emption had in fact 
been brought. If we were to take -into account this subsequent 
omission, we would be going against-the’ principle that no circum- 
stance should be taken into account, which the first court could not 
have considered on the date when it passed its decree. 


Boys, J.—I agree with the conclusion and the reasoning general- 
ly of my brother. There is undoubtedly a cursus curiae with which, 
if I may say, I am in entire agreement that at least the date that 
can be considered is the last date on which the first court passes its 
decree Itis equally beyond doubt that there are some cases in 
which it has been decided that certain circumstances may be given 
effect to though they have occurred between the date of the suit and 
the date of the decree, for instance, cases dealing with the loss of 
the plaintiff’s right by auction sale. In I. L. R., 31 All, 530 at 532, 
it was said :— 

With the exception of the observations in the case of Ran- 
gopal v. Piari Lal, I. L. R., 21 All., 441, the decisions all 
seem to show that it has been the opinion of this Court that the 
date ot institution of the suit was the crucia] date; and that if 
the plaintif was able at that time to fulfil the conditions neces- 
sary to entitle him to a decree a decree ought to be made in his 
favour ”. 

A number of cases are then quoted in support of this proposition. 
On the other hand, it is suggested that this description of the 
cursus curiae is too wide. I prefer, so far as Iam concerned, to 
leave this question open. The ordinary rule of considering the state 
of affairs at the date of institution of the suit, has been departed 
from ın the cases to which I have referred and in which it has been 
held, for instance, that a plaintiff may use his rights during the course 
of the suit. The principle underlying these decisions is that the plaint- 
iffs right to pre-emption is essentially founded on the fact that he 
18 already a co-sharer, and similarly the defendant’s right to resist is 
based on the fact that he is already a co-sharer. There is obviously 
something to be said in support of this departure from the ordinary 
rule of regarding the date of suit as the crucial date, but it isa 
dangerous departure. I think that its extension to further cases is 
one to which I should be very loth to assent without full consider- 
ation. These observations are only necessary because I want to 
guard against the suggestion that anything and everything that occurs 
subsequent to the date of suit may similarly be taken into consider- 
ation. I agree with the order proposed. . 

BY THE COURT.—The appeal is dismigsed with costs. 

Appeal dismissed. 
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FULL BENCH 


BALWANT SINGH AND ANOTHER (Plaintiffs) 
VETSUS 
SARABJIT “KN OTHERS (Defendants) * 


Agra Tenancy Act, sets. 34 ‘and r67— Scope of— Suit for cpectment of 
defendant as sub-ternant— Dismissed by Revenue Court—Defendant held 
fo be a joint tenani— Subsequent suit in civil court When not enter- 
fainable. 


The Revenue Court having dismissed plaintiff’s suit for eject- 
ment of defendant as sub-tenant, on the ground that the iatter 
was a joint tenant, the plaintiff filed a fresh suit which in cffect 
was not an attempt to obtain a judicial decision as to the rival 
claims of two tenants, but to eject in the civil court the parties 
whom the Revenue Court had refused to eject on precisely the 
same grounds, eld, (ger DANIELS and PULLAN, JJ., KAN- 
HAIVYA LAL, J. dissenting) that inasmuch as the subsequent suit 
amounted to an attempt to obtain from the civil court a reversal 
of the decision of the revenue court in a matter within its exclu- 
sive jurisdiction, it could not be entertained by the civil court. 
Ram Singh v. Girray Singh, I. L. R., 37 All, 41 and Fateh Singh 
v. Gopal Narain Singh, I. L.R., 41 Allis 88, followed. Baljit 

‘ y, Mahipat, I. L. R., 41 All., 203, referred to. 


[Per KANHAIYA LAL, J.—A question of sub-tenancy may be 
excluded by the decision of the Revenue Court, but if the 
alleged sub-tenancy is negatived, there is no reason why the 
determination of any other question of title, arising on the 
finding that no such sub-tenancy existed, should be excluded 
from the determination of the civil court. Bhup v. Ram Lal, 
I, L. R., 33 All, 795, Turse v. Mohan, 35 In. Cas., 302, 
“Mukhram v. Chatju, 17 A. L J. R., 646 and Ammar v. Gobind, 
I. L. R., 47 All., 616, referred to.| © 


SECOND APPEAL froma decree of PANDIT J. N. MUSHRAN, 


Judge of the Court of Small Causes exercising the powers of a. 


Subordinate Judge of Meerut, confirming a decree of MAULVI 
SHAH WALI ALAM, Munsif of Baghpat. 


Katlas Nath Katju, for the appellants. 
P. N. Sapru and Benod Behari Lal, for the respondents. 
The following judgments were delivered :— 


KANHAIYA LAL, J.—The dispute in this appeal relates to two 
plots of Jand measuring 17 biswas which is in the occupation of 


the defendants. The land forms part of a larger area, the other, 


half of which is in the occupation of the plaintiffs. The allegation , 
of the Cae was that they were the occupancy tenants of the 
* S? A. No. 1333 of 1923 
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plots in dispute, that the defendants had no concern with the occu- 
pancy rights of the said plots, and that they were wrongfully 
denying the exclusive title of the peer and setting themselves 
up as their co-tenants. 


The defendants asserted that they were partners in the occu- 
pancy holding of the plots in questién with the plaintiffs, that the 
plots had been partitioned privately, and that the suit was barred 
by section 11 of the Code of Civil Procedure. They further pleaded 
that the suit was not maintainable and that the plaintiffs had no 
cause of action. The trial court did not go into the merits of the 
claim. It dismissed the suit on the preliminary ground that the 
decision of the revenue court in the previous case operated asa 
bar to the present suit and that the claim was also barred by section 
167 of the Agra Tenancy Act. The lower appellate court affirmed 
that decree but with some reluctance. 


It appears that a suit for the ejectment of the defendants was 
first filed by the plaintiffs in the revenue court on an allegation 
that the defendants were their sub-tenants. The defendants denied 
in that case that they were sub-tenants of the plaintiffs and pleaded 
that they were occupancy tenants of the said plots, or in other - 
words, co-occupancy tenants with the plaintiffs of the plots of which 

' the land in dispute forms a part. The revenue court held that the 
plaintiffs had failed to establish that the defendants were their 
sub-tenants, and that in all probability they were the co-tenants 
of the plaintiffs. 


The plaintiffs now seek to establish that they are the sole 
occupancy tenants of the said land. They do not contest the find- 
ing of the revenue court that the defendants were not holding the 
land in dispute as their sub-tenants. They seek to eject them as 
persons wrongfully claiming to be co-tenants of the occupancy hold- 
ing with the plaintiffs. The question for consideration is whether 
after the decision of the revenue court sucha suit is maintainable 
in the civil courf. 


The Tenancy Act is mainly designed to regulate the relations 
‘between landlords and tenants, or between persons who hold such 
relationship by operation of law, mortgage, transfer or otherwise.’ 
The Act also provides for the devolution of tenancies and places 
some restrictions on the rights of tenants to transfer their holdings. 
But the object of those provisions again is to regulate the relations 
between the landlord and the persons claiming to be successors 
to the holding or transferees from the tenants. There sre certain 
provisions which give the revenue court the power to pass a decree 
in certain circumstances which would operate as a decree of a civil 
“court, But subject to those provisions the suits referred to in 
e section 167 of the Agra Tenancy Act other than suits between 
co-sharers, are mainly suits pre to regulate the rights of land- 
lords and tenants t#Zer se. 


à e 
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In the suit filed by the plaintiffs against the defendants in “the 
revenue court the only question for consideration before the revenue 
court was, whether the defendants were sub-tenants of the plaintiffs, 
and since that matter was one which the revenue court was compe- 
tent to decide and had in fact an exclusive jurisdiction to determine, 
the finding of the revenue court on that matter must be treated as 
final and conclusive'so far as it negatived the existence of such rela- 
tionship. When the revenue court however went further to say 
that in all probability the patties had divided the holdings and that 
the defendants were co-tenants with the plaintiffs in the occupancy 
right, it came toa decision which was not conclusive so far as the 
exclusive rights claimed by the plaintiffs to the occupancy holdings 
in the present suit are concerned, and the cognizance of this 
suit cannot therefore be regarded to that extent as excluded by 
the decision of the revenue court. 


No question of res judicata really arises because the decision 
of a revenue court, not competent to try the subsequent civil suit, 
cannot be set up as res judiĉaia unless by express enactment the 
former is given thè force of a civil court decree. The exclusive 
jurisdiction conferred by section 167 of the Agra Tenancy Act 
stands on a different footing. Where the revenue court has an 
exclusive jurisdiction to determine the question of tenancy or sub- 
tenancy, as between persons claiming to be landlord and tenant, 
the decision of the revenue court on that matter is final and excludes 
the reopening of the same matter m the civil court. Had 
the revenue court exclusive jurisdiction to determine the question 
of the co-tenancy as between the parties to the present suit, the 
decision of the revenue court thereon would similarly be final and 
exclude the re-opening of the same matter in the civil court. But 
the revenue court had no jurisdiction to decide any claim to or 
question relating to an alleged co-tenancy or exclusive right between 
rivalclaimants to an occupancy holding. It may incidentally in 
deciding the question of sub-tenancy go into that matter, but any 
opinion that it might express on thal point can hardly be regarded 
as substantially and directly necessary to enable it to come to a final 
decision on the question of the sub-tenancy itself. 


‘As pointed out in Bhup v. Rain Lal (*) and Jagannath vy. Aju 
dhia Singh (°), a question of title to a tenancy arising between rival 
Claimants to that tenancy is a question which is cognisable by a 
civil court. On the same principle a question between rival 
Claimants by succession. to an occupancy holding has been held 
to be within the competence of the civil court. MVajth-ullah v. 
Gulsher Khan (°). If the revenue, court decides that there was 
a relationship of landlord and tenant between the parties, any 


attempt to circumvent the decision or re-open the same subject-matter ° 


(1) [1911] I. L. R., 33 All, (2) [1913] I. L R, 35 All, 14. 
(3) [1909] i. i Ra 31 All, Aii 
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by a suit in the. civil court would obviously be open to the objec- 
tion that the decision of the revenue court, affirming the existence 
of such relationship, prevents that, matter from being agitated again 
in any form in the civil court. But if the finding of the revenue 
court happens to be that no such relationship exists, it is open to 
each party to fall back upon such other title as he might claim and 
get it determined by the proper court. In Tursi v. Mohan(*) where 
in a previous suit for ejectment,.the pafties came to terms and a 
decree was passed whereby the defendant became entitled to hold 
the land for five years, and subsequently in another suit for eject- 
ment it was held by the Board of Revenue that the defendant was 
not a sub-tenant, it was held by this court that a suit brought- by 
the plaintiff for the ejectment of the defendant asa trespasser 
was cognisable by the civil court. In Mukhram v. Chajju (°) 
where a suit was brought by the plaintiff in the revenue court, alleg- 
ing that the defendants had got their names entered without his 
consent and prayed for his ejectment as a tenant, it was held that 
a subsequent suit brought by the plaintiff for the ejectment of the 
defendant, after the former suit had failed, was not barred by the 
rule of res judtcata or excluded from the cognizance of the civil court. 
In Ammar v. Gobind (°) where a suit for arrears of rent was 
brought by the plaintiff against the defendant, alleging that the latter 
was his sub-tenant in the revenue court, and across suit was filed by 
the latter against the former in the civil court for a declaration 
of his title as a joint occupancy tenant of the lands in dispute with 
the former, it was held that the suit filed by the latter was main- 
tainable. The main ground upon which judgment proceeded was that 
no suit of the character then before the court was included in the 
schedule referred to in section 167 of the Agra Tenancy Act, 
and that a suit between persons claiming to be co-tenants could 
only be entertained by the civil court. 


The learned counsel for the defendants has referred to the decision 
in Daljit v. Mahipat (*), but no differentiation seems to have been 
there made between a question of sub-tenancy and a question. of . 
alleged co-tenancy or rival claims to an occupancy holding and both 
were treated alike as matters which the Revenue Court was 
exclusively competent to determine. A question of sub-tenancy 
may be excluded by the decision of the Revenue Court, but if the 
alleged sub-tenancy is negatived there is no reason why the deter- 
mination of any other question of title, arising on the finding that 
no such sub-tenancy existed, should be excluded from the deter- 
mination of the civil court. 


It is useful in this connection to refer by way of analogy to 
section 34 of the Agra Tenarfcy Act. That section provides that 
a person occupying land without” the consent of the land-holder 
shall be liable for the rent of that land at the rate payable | 


(1) 35 Ind. Cas , 302. (2)° [1919] 17 A. L. R R., 646. . 
(3) [1925] 1. L. R., 47 All, 616. (4) [1919] 17 A. 1. J. Rẹ, 60. 
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inthe previous year, or, if no rent was payable in the previous CIVIL 
year, at such rate as the court may determine to be fair and i576 
equitable. A person who thus takes possession. of land without — 
any right can be charged with a fair amount of rent for the PALWANT 
occupation of the land. If the land-lord chooses to accept him J; 

as a tenant he can sue him for the recovery of rent at such rate SARABJIT 
as the court may determine, and he can even proceed against him by  kankarya 
ejectment, treating him as sucha tenant. But if the revenue court Lal, J. 
finds that he has been in possession without the consent of the 
land-holder under an adverse right and cannot be made liable 
for rent under that provision by reason of the length of his 
occupation or otherwise, it is open to the land-holder to fall back 
upon his title and to sue for his ejectment in the civil court, though 
he had elected in the previous proceeding to treat him as a tenant ; 
and the decision of the revenue court, determining that the person 
occupying the land was not liable to rent, whatever may be the 
ground on which it may be based, would not bar the determination 
of the matter in the civil court. ` Section 202 of the Agra Tenancy 
Act affords a similar analogy where a reference is made by a civil 
court in a suit in which a tenancy is set up by the defendant and 
the finding of the revenue court on such reference is that no such 
tenancy exists Section 167 of the Agra Tenancy Act is limited 
to the subject-matter of the suits referred to'in that section but 
the subject-matter before the Revenue Court in the present 
instance was the question of the alleged sub-tenancy, and though 
the finding on that matter may be conclusive as between the 
parties to that proceeding for the purpose of the revenue court, 
that finding, if it does not affirm the tenancy, does not bar the 
determination of any other rights claimed by the parties fazer se in 
respect of the holding in question. à 


It is urged on behalf of the defendants-respondents that the 
plaintiffs are trying to circumvent the decision of the revenue court 
by seeking to set up an exclusive right to the occupanty holding 
in question in contravention of that finding. But the plaintiffs 
are entitled to circumvent—nay discard—the decision of the revenue 
court, if the revenue court goes beyond the question of sub-tenancy 
which it had an exclusive right to determine and determines a 
question as to co-tenancy which it has no such exclusive right to 
decide. 

The plaintiffs virtually abide by the finding of the revenue court 
that no sub-tenancy existed between them and the defendants. 
They do not mention in the plaint that the defendants are still their 
sub-tenants. They do not seek to eject them as such. They seek 
to eject them as rival claimants to the occupancy holding or as 
persons who are denying their exclusive title tothe occupancy » 
holding, and as such the determination of that matter falls outside 
the scope Of the subject-matter of the suits referred to in section 167, 


` 
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CIVIL and is not barred from the cognizance of the civil court. 
1926 It can hardly be argued that the plaintiffs want to eject the 


TE ERER defendants still as sub-tenants for the cause of action alleged in 
SINGH the plaint is the denial by the defendants of the exclusive right of 
the plaintiffs to the occupancy holding in question and the defend- 
ants themselves have understood the claim, as stated in their own 
Kankaya Written statement, as a claim brought against them for their 
Zal, J. ejectment as trespassers. The valuation of a suit by the plaintiff 
can hardly afford any real indication as to the nature of his claim, 
specially where the claim is, as here, not for possession ofa proprietary 
right in the land but only for the possession of a tenant right valued 
at the annual rent assessed on the occupancy holding, as distinct 

from the syb-tenancy. 


The appeal, therefore, ought, in my opinion, to be allowed and 
the suit remanded to the trial court for decision on the merits. 


Damels, J. ANIELS, J.—The plaintiffs in this case sued the defendants in 
the revenue court for ejectment as their sub-tenants. The revenue 
court dismissed the suit on the ground that the defendants were not 
sub-tenants but joint occupancy tenants with the plaintiffs. This 
decision was upheld by the Commissioner in appeal. The plaintiffs 
then brought the present suit in the civil court for the ejectment 
of the defendants. The question is whether the suit is maintain- 
able. The question of law which has led to this appeal being 
referred to a Bench of three Judges is whether it is open toa 
plaintiff, whose suit for ejectment of the defendants as his sub- 
tenants has been rejected by the revenue courts on a finding that 
they were co-tenants, to come to the civil court and sue for their 
ejectment as trespassers. On the pleadings in this case that 
general question does not really arise. The plaintiffs, as the 
learned Munsif pointed out, nowhere in their plaint asserted that 
the defendants were trespassers, or if so, when they became ` such. 
They nowhere asserted that they entered upon the holding unlaw- 
fully or without their consent. Their plaint is nothing more or 
less than an attempt to get behind the decision of the revenue court 
on the question of sub-tenancy. In paragraph 1 the plaintiffs 
assert their own occupancy rights. In para. 2 they deny that the 
defendants have any concern with the occupancy rights in the 
holding. The plaint carefully refrains from saying that the defend- 
ants have no concern with the holding itself. The same paragraph . 
then refers to the revenue suit, states that the defendants wrong- 
a fully alleged themselves to have occupancy rights and denied the 
plaintiffs’ right and concludes by saying that the revenue court, 
“thinking that the relationship of zamindar and tenant was not 
proved ” dismissed the plaintiffs’ claim. The suggestion appears 
eto be that this was an erroneous view on the part of the revenue 
court. -Paragraph 3 runs as follows :— j 


"The act of the defendants is altògether impropef and they 
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want to take an undue advantage of the friendship. Now, the 
defendants want to snatch away the plaintiffs’ occupancy holding 
which is likely to jeopardise the rights of the plaintiffs. The 
plaintiffs asked the defendants several times to leave the land but 
they ‘did not hear. The plaintiffs are obliged to sue.” 

The suggestion here appeays to be.that the defendants have 
taken advantage of the plaintiffs’ kindness in allowing them to 
cultivate the land by wrongfully asserting an occupancy right to 
which they are not entitled and thereby injuring the plaintiffs’ rights. 
There is no suggestion that the defendants entered on the Jand 
unlawfully. Their improper act was_ the assertion of occupancy 
rights. In paragraph 4 the cause of action is said to have arisen 
when the defendants denied the plaintiffs’ right. As to this it is 
well established that the denial of his landlord’s title by an agri- 
cultural tenant does not convert him intoa trespasser. Bechu Sahu 
v. Nandram Das (*). Finally in paragraph 6 the suit is valued at 
one year’s rent as in the case of a suit for ejectment under section 58 
of the Tenancy Act and not as a suit for possession against 
a trespasser under section 7(v) of the Court-Fees Act. Reading 
the plaint as a whole the suit is nothing more than an attempt to 
obtain from the civil court a reversal of the decision of the revenue 
court Ina matter within its exclusive jurisdiction and it is now 
established beyond the possibility of doubt that no such suit will be 
entertained by the civil court. I need only refer among numerous 
other cases to the’case of Ram Singh v. Girraj Singh(*) and the 
recent Full Bench case of Fateh Singh v. Gopal Narain Singh (°). 

I would therefore dismiss the appeal with costs. 


PULLAN, J.—The question whether a tenant who has sued to 
eject a sub-tenant in the revenue court, and failed on the ground that 
the defendant is a joint tenant, can bring a fresh suit in the civil 
court, has given rise to conflicting decisions in this Court. I do not 
propose to attempt to reconcile those decisions for in my opinion they 
are irreconcileable. The reason for the conflict is that there are two 
principles which the courts have followed, and these two principles 
are bound to clash. The first is the principle underlying the whole 
tenancy law that the determination of tenants’ rights is a matter for 
the decision of the revenue courts, and the second is the principle 
that the rights of tenants zzfer se must be determined by the 
civil courts. 


The decision of the present case depends on whether the former 
or the latter principle should be applied. At the conclusion of the 
suit in the revenue court the plaintiffs were faced with the position 
that the defendants could not be ejected from a portion of the occu- 
pancy tenancy, and would, unless the civil courts could be success- 
fully invoked, remain on that portion of the holding with rights in 
no way inkerior to those of the plaintiffs. We are not asked to 


(1) [1g14] 12 A. L. J. R., 902. (2) [1914] I. L. R, 37 All, 41. 
(3) [1925} I. L. R., 48 All., 88, f. 
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consider that the decision of the revenue court operates as res 
judicata, and I am not prepared to say that no suit could have been 
brought by the plaintiffs in a civil court to establish their rights as 
against those of the defendants. But what I am prepared to find is 
that the suit as actually brought is one which is barred by section 
167 of the Tenancy Act: This appears from the plaint itself. 
Omitting the irrelevant allegations as to motive the plaint may be 
re-stated as follows. (1) The plaintiffs are occupancy tenants of 
the land in suit. (2) The defendants have no occupancy rights in 
the land in suit, but refuse to give up possession relying on a deci- 
sion of the revenue court. (3) The relief sought is ejectment. The 
cause of action is said to have arisen when the plaintiff's right was 
denied in the revenue court, and the court-fee is that prescribed for 
a suit for ejectment of a tenant holding over. 


This is nothing more nor less than a second ejectment suit, and 
although the defendants are not described as sub-tenants, they are 
certainly not described in any other definite manner. This is not 
an attempt to obtain a judicial decision as to the rival claims of two 
tenants, but to eject in the civil court the parties whom the revenue 
court has refused to eject on precisely the same grounds. 


The first suit was one exclusively cognizable by the revenue 
court, and the second suit is in reality indistinguishable. Itis the 
true object of the suit which must be considered in order to decide 
in what court it should be heard, and the true object of this suit 
was to eject the defendants who had already been treated by the 
plaintiffs as sub-tenants, and who are still in fact treated as sub- 
tenants. © 

In his judgment in the reported case Baljit v. Mahipaz(*), Mr. 
Justice Piggott suggests that there is some defect in the Tenancy 
Act which might be removed by further legislation. One possible 
remedy would be to extend the right of appeal to the District 
Judge to cases where the revenue court of first instance has found 
that there is a co-tenancy. 


As the law stands I am of opinion that this suit was barred by 


‘section 167 of the Tenancy Act, and agree with the order proposed 


by Mr. Justice Daniels. i 
BY THE COURT.—In view of the opinion of the majority this 
appeal is dismissed with costs. 
_ Appeal dismissed. 
(1) [1918] I. L. R., 41 All., 203. 
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DEOKI RAI (Defendant?) CIVI, 
VETSUS 
HARAKH NARAIN LAL (Plaintif). * 
Provincial Small Cause Courts Act, Art. 35 (it) of second schedule—Appii- sh ls 17 
cability of to sut for recovery af price of tree forcibly cut and appropria- 
ted—Nature of suit, how to be determined. 


In order to decide whether a suit is one of a Small Cause 
" nature or not one should refer to the allegations of the plaintiff 
as contained in the plaint. If these allegations make out a case e 
which is excepted, it is immaterial what the defence raised 1s, or 
what the actual findings arrived at by the lower courts are, 
Article 3¢ (ii) of the Provincial Small Causes Courts Act 
covers all suits for compensation for loss occasioned by an 
offence under Chapter XVII of the Penal Code. 
Where in a Suit for recovery of the price of a tree, the plaintiff 
alleged that the defendants uniawlully colluded with each other 
and forcibly cut and appropriated the said uee without any right 
inspite of remonstrances of the plaintiff’s servants and the defend- 
ants, in their defence, admitted the cutting of the tree but 
denied the rest of the allegations, /e/d, that this was a suit lor 
compensation of an act which was an offence punishable under 
Chapte: XVII of the Penal Code and therefore the case was onc 
exempted from the cognizance of a Court of Small Causes and 
a second appeal lay. Aunwarpal v. Bakhsht Madan Mohan, 
21 À. L. J. R.,°213, Shiam Sunder Ram v. Ram Het, 81 In. Cas., 
1029, Dilbar Hossain v. Sadaruddin Choudhri, 77 In. Cas., 77, 
Dukhiv. Dhanmi Misir, 21 A. L. J. R., 357, Man Singh v. Madho 
Singh, 22 A. L. J. R., 70, Mathura v. Raghunath Sahai, 18 A. L. 
J. R., 354 and Aunwar Singh v. Ujagar Singh, 65 In. Cas., 7, 
referred to. 
SECOND APPEAL from a decree of H. BEATTY ESQ., District 
Judge of Ghazipur, confirming a decree of MAULVI MUHAMMAD 
ABDUL AHAD, Honorary Munsif of Rasra. 
The following is the Referring Order :— 


SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit for Rs. 49, the price of a 22d tiee cut away by the defendant. 
In paragraph 3 of the plaint, the plaintiff alleged that the defend- 
ant-appellant unlawfully colluded with the other defendant and 
forcibly cut and appropriated the said tree without any nght 
inspite of the remonstrances of the plaintiff’s servant. In his 
defence the contesting defendant admitted the cutting away of 
the tree, but denied the rest of the allegations. He set up the 
plea that this tree, along with other trees, had been planted by ‘ 
his ancestors and had been possessed by the defendant for a long 
number of yeats and that he had proprietary possession over it. 
The Honorary Munsif, who tried the case, did not dispose of it 
in quite a satisfactory way. He, however, decreed the claim. 
The learned Judge has admitted that the issues framed by the ® 
lower court were mot correct but thought that, inasmuch as the 


appellant had no case at all on his own admission, he need not 
* S, A. No, 1499 of 1923. 
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CIVIL send the matter back for re-trial. ‘The learned Judge recorded no 
finding as to whether the tree had been planted by the defend- 








ee ant’s ancestors or whether it had been in possession of the 
DEOKI RAI defendant. He came to the conclusion that, in the absence of 
i v any provision in the wafib-ul-ars or any other rule of law or right, 
ARAKH 


the defendant could not claim title to this tree, which had been 


POSALA standing on the aadi land. 
A second appeal has been prefered and a peliminary objection 
is taken on behalf of the respondent that no second appeal lies. 
There is, undoubtedly, some conflict of opinion on this question. 
* The Provincial Small Causes Coutts Act has been amended and 
sub-clause (11) has been added to clause 35, and clause 43 (A) 
added to clause 43. Under clause 35 (ii) a suit for compensation 
for an act which is or, save for the provisions of Chapter 4 of 
the Indian Penal Code, would be, an offence punishable under 
Chapter 17, is exempted. Similarly under clause 43 (A) a suit 
to recover property obtained by an act which is or which would 
be such an offence is also excepted. LINDSAY, J. in the case of 
Kunwarpal v. Bakhsht Madan Mohan, 21 A. L.J. R., 213, took 
the view that where the defendant had denied that any offence 
had been committed and where he himself was the applicant, 
it did not lie in his mouth to say that the act in respect of which 
the suit was brought was an act amounting to an offence. He 
further held that, where a person had cut away trees in the 
exercise of his alleged right, claiming the trees to be his own, 
he cannot be said to be committing the offence either of theft or 
of mischief. In the case of Siram Sundar Ram v. Ram Het, 
81 Indian Cases, 1029, DALAL, J. admitted that there was a 
conflict of- authorities in this case as to the interpretation of 
article 3s (ii). He decided the case before him on the finding 
that on the facts of that case the defendant could not have been 
charged of an offence of theft, because he acted under a claim 
to the property. The paper-book in this case does not show 
whether the property iad been removed from the custody of the 
trustee without his consent or whether there were any allegations 
in the plaint suggesting the commission of an offence. In the 
case of Dilbar Hossain v. Sadaruddin Choudhri, 77 Indian Cases, 
77, a Bench of the Calcutta~High Court also took the view that 
the criminality of the act of the defendants would depend on the 
intention with which this act was done. On the other hand, - 
RAFIQ, J., in the case of Dukhi v. Dhanmi Misir, 21 A È. J. R., 
357, held that the case before him fell unde article 3¢ (ii) 
although there too the defendant was resisting the plaintiff's 
claim and denying his allegations. KANHAIYA LAL, J., in the 
case of Man Singh v. Madho Singh, 22 ALL. J. R., 70, held that 
the allegation of the plaintiff amounted to a charge of criminal 
, misappropriation and clause 3s (ii) was applicable. In that case, 
however, as one of the reliefs was a recovery of the wood, he 
also held that clause 43 7A) was similarly applicable. 


4 I may tefer to two more cases, which however were djsposed of on 
a slightly different ground. In the casetof Mathura v. Raghunath 
Sahai, 18 A. L. J. R, 354 and Kunwar Singh y. UMgar Singh, 
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65 Indian Cases, 71 the allegations in the plaints did not disclose 
thatany criminal offence had been committed by the defendants. 


It seems to me that this is a fit case to be referred to a Division 
Bench, If there were not so much conflict of opinion, I would have 
been inclined to hold that in order to decide whether a suit is one 
of a Small Cause Court mature or not, one should refer to the 
allegations of the plaintiff contained in the plaint. If those 

-allegations make out a case, which is exempted, it is immaterial 
what the defence raised is and what the actual findings arrived at 
by the court are. If the defendant were held to be estopped from 
contending that the suit was exempted fiom the cognizance of the 
Small Cause Court, merely because he had not admitted the 
commission of any offence, the result would be that the plaintiff 
would always be entitled to prefer a second appeal if the decision 
went against him, but the defendant would be estopped from do- 
ing so. I doubt very much whether suchacontingency could have 
been contemplated by the legislature. On the other hand, it 1s 
urged that there may be some doubt in holding that a suit for 
recovery of the price of a tree already cut away is a suit for 
compensation for an act which is an offence under the Indian Penal 
Code. In case of suits for compensation for criminal trespass 
or mischief, for instance, it is conceded that there will be no 
difficulty in holding that the suit is one for compensation for an 
act, which is an offence; but it is contended that suits for recovery 
of the price of the goods cut away or misappropriated cannot 
without some difficulty be held to be suits for compensation for an 
act which is an offence. It must, however, be conceded that the 
intention of the legislature in amending the Small Causes Courts 
Act appears to have been to take away cases, where serious 
allegations amounting to the commission of an offence are made, 
from the ordinary jurisdiction of a Small Causes Court. 

I accordingly refer this case for decision to a Bench of two Judges. 


Surendro Nath Verma, for the appellant. 
Haribans Sahat, for the respondent. 


The following judgments were delivered :— 


SULAIMAN, J.—A preliminary objection is taken that no second 
appeal lies. In my order of reference I referred to some rulings 
showing that there has been a conflict of opinion. It is not necessary 
to mention them over again. In that order I suggested that in 
order to decide whether a suit is one of a Small Causes nature or not 
one should refer to the allegations of the plaintiff as contained in the 
plaint. Ifthose allegations make out a case, which is excepted, 
it is immaterial what the defence raised is, or what the actual find- 
ings arrived at by the courts below are. I pointed out that, if the 
defendants were held to be estopped from contending that the suit 
was not cognizable by a Court of Smalk Causes merely because they 
themselves had not admitted that any offence under Chapter XVII 
of the Indian Penal Core had been committed, the result would be 
that the plgintiff may be entitled to prefer a second appeal, if the 
decision went against him, but the defendant would be estopped, from 
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doing so. I doubted if such a contingency could have been con- 
templated by the legislature. I still adhere to the same view. All 
that we have to see 1s whether the suit as brought was one cogniz- 
able by a Court of Small Causes. This can be ascertained only by 
examining the allegations ‘made in the plaint. If the plaint as draft- 
ed was not entertainable by a Court of Small Causes, it must be 
held that the suit was not of a Small Cause Court nature, irrespec- 
tive of anything that might. have been subsequently put forward in 
defence or found by the court. 


As to the contention that Article 35(1i) must be confined to 
cases where the suit is for compensation for the offence itself and 
not for the compensation for loss occasioned by the offence, I admit 
that the language of this clause might have been made clearer. The 
argument is permissible merely because the language is not happy. 
But I have no doubt in my mind that it was intended to cover all 
suits for compensation for loss occasioned by an offence under 
Chapter XVII of the Indian Penal Code. ` The object seems to be 
to take away cases, where serious allegations amounting to the com- 
mission of an offence are made, from the cognizance of the Courts 
of Small Causes If we were to adopt the contention urged on be- 
half of the respondents, the result would be that, with the exception 
of perhaps suits for compensation for trespass or mischief, all suits 
for compensation for property taken away by dacoity, robbery, 
burglary, theft, extortion, etc., would be cognizable by a Court of 
Small Causes. This would destroy the very utility of the provision. 
I am further fortified in this view by the fact that in many cases, 
decided by the various High Courts, it has Been assumed, though - 
not expressly decided, that suits for compensation for properties 
removed by theft or misappropriation come under section 35 (ii). 


In the present case the allegations in the plaint are that the 
defendants unlawfully colluded with each other and forcibly cut and 
appropriated the said tree without any right inspite of remonstrances 
of the plaintiff's servants. These allegations undoubtedly make out . 
an offence of theft and mischief. The suit was therefore excluded 
from the jurisdiction of a Court of Small Causes and therefore a 
second appeal lies. 

Boys, J.—I agree. The matter is, in my opinion, very simple 
though, in view of the language used in certain of the decisions 
quoted in my brother's order of reference, it was necessary to refer 
the case to a Division Bench. 


There can be no question but that the jurisdiction of the court 
has to be determined in the first place by a reference to the plaint. 
That which is exempted from, the jurisdiction of the Small Cause 
Court is “a suit” of a certain nature. To determine of what 
nature “ the suit” is, we have obviously got to see what is sued 
for, and that brings us to the plaint and’there is no need to go 
any further. E 
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Next we have to see whether the facts alleged in the particular 
plaint—if the facts had been alleged before a Magistrate—would 
have justified a Magistrate in holding that there were allegations ‘of 
an offence coming within one or other of the definitions in Chapter 
XVII of the Penal Code. ý 


In this case the plaint alléges that the plaintiff was the owner of 
a nib tree with which the defendants had no concern ; that the 
defendants forcibly cut and appropriated the tree; and that 
the defendants committed this act after unlawfully conspiring 
together. 


Here we have clearly set out the elements necessary to constitute 
the offences of theft and mischief. The defendants were alleged to 
have deliberately with the intention of causing wrongful gain to 
themselves, that is, dishonestly, taken movable property, f.e., the 
wood after it had been cut (vtde Explanations 1 and 2 to section 
378) out of the possession of the plaintiff. The defendants were 
further alleged by the plaintiff to have, knowing that they were 
likely to cause wrongful loss to the plaintiff, caused the destruc- 
tion of the tree and thereby were clearly alleged to have committed 
mischief within the meaning of section 425 of the Penal Code. 
There is clearly a suit for compensation for an act which is an 
offence punishable under Chapter XVII of the Penal Code. It is 
suggested that the suit must be one for compensation “for an act” 
and that here the suit is for compensation “for the value of a 
tree’. It is obvious that no plaintiff has any interest whatever in 
the mere cutting of a tree ; ıt is only in this aspect of its causing 
damage or loss to him in one or another that he is interested. I 
have no hesitation in holding that the case was one exempted from 
the cognizance of a Court of Small Causes, and that a second 
appeal lies. 

[The appeal was then heard on the merits and the case was re- 
manded under Or. 41, Rule 23, C. P. C.] 

Appeal allowed. 
Case remanded. 


DWARKA SINGH AND OTHERS (Plaintiffs) 
VEVSUS 
SHEO SHANKAR SINGH AND OTHERS (Defendants) .* 


Pre-emption—Suit for—Pre-emptor, when disqualified—Association with 
persons not entitled to pre-emption—Custom, existence of—Setltlement of 
Taluqas with single persons— Presumption, when not destroyed. 

A pre-emplor is disqualified by merely associating with him- 
selt in his suit persons who have no right of pre-emption. 
Bhawani Prasad y. Damru, I. L. R., 5 All., 197, BAupat Singh v. 
Mohan Singh, L. L. R., 19 All, 324, Gupleshwar Ram v. Rati 

* F. A. No. 58 of 1923. 
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Krishna Ram, I. L. R., 34 All., 542 and Rahima v, Razzag Als, 


` 21 Å. L. J. R., 184, followed. 


Where in a suit for pre-emption brought by a lambardar and 
two co-sharers, the w7yid-u/-arz relating to the propetty in dis- 
pute besides recording the existence of custom, specifically’ 
stated that “if, without giving any information to the lambardars, 
or, in case they offer the fixed price, he (transferor) will transfer 
it to others, the transfer will by no means be valid”, %cld: 


(1) that the mere fact that several years before the waytb-uJ- 

arg was prepared the taluqas containing the property in dispute 
were settled with single persons was insufficient to destroy the 
presumption ; 
- (2) that the plaintiffs 2-and 3 not being lambardars had no 
right to pre-emption; and that the first plaintiff, having associated 
himself with the former, was also discntitled from claiming pte- 
emption. 


FIRST APPEAL from a decree of BABU HANUMAN PRASAD 
VERMA, Additional Subordinate Judge of Benares. 


Kailas Nath Katju, for the appellants. 
Surendro Nath Sen and Ramnama Prasad, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a suit 
for pre-emption. There were three plaintifts, Dwarka Singh, plaint- 
iff No. 1, being the lambardar and the other two plaintiffs co-shar- 
ers in the same ¢o& in which the property sold is situated. The suit 
related to two taluqas, each of which is a separate mahal called 
Dodhwa Asli and Saraiya Ash. The plaintiffs did not admit that 
the consideration mentioned in the sale-deed was the true consider- 


The defendants maintained that the consideration mentioned 


in the deed was the true consideration and dented the existence 
of a custom of pre-emption and also pleaded an acquiescence on the 
part of the plaintiffs. The copy of the waytt-u¢-are produced by 
the plaintiffs was at places illegible and the court ordered the origin- 
al to be sent for. When the original arrived and the language 
of the wa7tb-ul-ars was clearly understood, the defendants took a 
further legal plea that even if the alleged custom never existed 
they could sue for pre-emption. The plaintiffs had at least one 
month’s notice to meet this objection, and the court expressed its 
readiness to allow them to produce further evidence if they chose 
to do so. No such evidence however was produced. The court 
below found consideration mentioned in the sale-deed to be slightly 
exaggerated and that there was no acquiescence on the part of the 
plaintiffs. Both these findings are not challenged in appeal. The 
court further found that no custom,existed in these taluqas because 
about the years 1806 there were single proprietors af both the 
talugas. It further held that even if a’cusfom existed, the right 
to pre-empt was confined to lambardars who were co-sharers, and 
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not to mere co-sharers. The suit was accordingly ‘dismissed. 


We find it difficult to accept the view of the court below that 
there is no príma facte evidence to prove the existence of a custom. 
The district ıs a permanently settled district and with the exception 
of a revisional settlement there has been no settlement since 1842, ' 
when the last waytd-ul-arz was prepared A copy of the wazid-ul- 
arz and the sobkary of that year show that there was a right of pre- 
emption fully recognised as prevailing in these taluqas. That evi- 
dence 18 a príma facie proof of the existence of a custom of pre- 
emption. The meie fact that about 1806 these taluqas were settled 
with single persons can by no means be sufficient to destroy the 
presumption. It 1s not even shown that these persons were accept- 
ing the settlement only as single individuals and not as managing 
members of a joint Hindu family. In any case the interval of 
time between this period and theentry of the right of pre-emption 
was sufficiently long to leave the presumption unrebutted. We 
therefore accept the plaintiff's contention that a custom of pre- 
emption exists in these mahals. 


It was, however, admitted in the plaint that the incidents of this 
custom are recorded in the wajt-n/-are of 1842. Clause 8 of that 
wasio-ul-are states :— 


“If any of us wants to transfer his field or his share by mortgage, 
sale, lease, etc., it will be binding on him first to inform his lambar- 
dars co-sharers (lambardaran sharikdaran) and to sell or mortgage 
it to them at the price fixed. If, without giving any information to 
the lambardars, or, in case they offer the fixed price, he will trans- 
fer it to others, the transfer will by no means be valid.” 


‘The other paragraphs of this wayid-ud-are show quite clearly that 
the word /ambardars is not used in this document loosely for co- 
sharers sand pattidars, but has the distinct and ordinary meaning of 
lambardars. Infact paragraph 10 provides who the lambardars 
are and how they are to be appointed in future. Paragraph 11 also 
makes a clear distinction between zamindars and lambardars. One 
can also conceive of cases when about 1842 a person might have 
been a Jambardar and yet might not for the time being be a “sharik- 
dar”. There is therefore no justification for holding that the word 
“lambardar” in this clause isa surplusage. In fact the subsequent 
por tion of that clauseuses the word “lambardaran” without mention- 
ing the word “‘sharikdaran”’ which shows that “lambardaran”’ is the real 
important word and the word “sharikdaran’”’ was added in order to limit 
the right to those lambardars who were also co-sharers. This inter- 
pretation finds support from the view taken by this court in First 
Appeal No. 31 of 1895, decided on the rst of July, 1895, where tco the 
expression “lJambardaran sharik-daran” occurring in a wajib-ul-arz 
in this very district was held not to mean mere co-sharers. After® 
all the plaintiffs have t8 prove a custom of pre-emption under which” 
they are erftitled to claim preference. The only evidence in support 
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of their claim consists of this document which contains an expression 
capable of a meaning entirely favourable to the defendants. The 
plaintiffs therefore must be taken to have failed to prove by unambi- 


guous evidence their right to claim pre-emption. We must, there- 


fore, hold that plaintiffs 2 and 3 not being lambardars in these 


mahals haye no-right to pre-emption ander the custom recorded in 
the waytb-ul-are of 1842. The learned Advocate for the appellants 
contends that even in that view a decree ought to be passed in favour 
of Dwarka Singh, the lambardar, and the suit ought not be dismiss- 
ed in toto: The learned Subordinate Judge has held that Dwarka 
Singh having associated with himself the other two plaintiffs, who 
had no right to pre-empt the property, has disqualified himself from 
maintaining the suit. It is contended that the effect of joining Adit 
Singh and Ram Singh is not to introduce any strangers to the mahal 
inasmuch as these latter persons are already co-sharers. But it has 
been held in several cases that if a plaintiff who has a right of pre 
emption associates with himself persons who have no such right, 
he becomes disentitled from claiming pre-emption We may refer 
to the case of Bhawant Prasad vy. Damru (+) which was followed 
in the case of Bhupat Singh v. Mohan Singh (°). In this latter 
case it was held that “stranger” did not merely mean a person who 
was a total stranger to the party to the suit but that it included every 
person who had not a right of pre-emption against the vendee. That 
the plaintiff No. 1 has become disqualified by associating with him- 
self persons who had no right of pre-emption is well settled by a 
number of cases in this Court, véde the cases of Gupteshwar Ram v. 
Ratt Krishna Ram (°) and Rahima v. Razzag Ali (4). Cases 
where the principal plaintiff has associated with himself persons who 
had a right of pre-emption but who disqualified themselves from 
claiming pre-emption by reason, for instance, of a failure to make 
demands, stands on a different footing. Having regard to the series 
of cases in this court it is not necessary to consider the basis under- 
lying this decision. We might note that the legislature has by the 
enforcement of the new Pre-emption Act accepted the view of this 
Court that a pre-emptor can disqualify himself by merely associating 
with himself in the suit persons who have no right of pre-emp- 


, tion 


We accordingly hold that the claim of all the plaintiffs must 
stand dismissed. The appeal is accordingly dismissed with costs. 


Appeal dismissed. 
(1) I. L. Rog All, 197. 
(2) L L R., 19 All, 324. 
(3) IL L.R., 34 All, 542. 
(4) 21 A.L. J. R., 184. 
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MOHAMMAD ABBAS ALI KHAN AND (AFPER HIS DEATH) 
i FARRUKH BEGAM AND OTHERS (Defendants) 


` VETSHS 
CHHOTEY LAL (Plaintiff) * 


Transfer of Property Act, section 89——Interpretation of—Mortgage debi— 
Sale ordered for payment of —Sattsfaction by third party—Security, when 
not extinguished. 

Where a mortgage debt, for the. payment of which a sale has 
been ordered, is satisfied by a third party who obtains a security 
for the advance made by him, such security is not extinguished 
by section 89 of the Transfer of Property Act and the encum- 
brance in respect of which the sale was ordered enures for the 
benefit of the party making the payment. Bt Jan v. Sacht 
Bewah, I. L. R., 31 Cal.. 863, followed. Shamlal v. Bashiruddim, 
I. L. R., 28 All., 778; Matrumal v. Durga Kunwar, I. L. R., 42 
All., 364, Chagan Lal v. Mohanmad Husain Khan, I. L. R., 41 
All., 456, Sukhi v. Ghulam Safdar Khan, 1. L. R., 43 All., 469 
and Van Mikalinga Mudall v. Chidambar Chetty, 1. 1.. R., 29 
Mad., 37 and Het Ram v. Shad: Ram, I. L. R., 40 All., 407, 
referred to. 

An owner of a property who is in the right of the first mort- 
gagee and of the original mortgagor as acquired by a sale under 
the first mortgage, is entitled at the suit of the subsequent mort- 
gagee who is not bound by the sale or the decree on which he 
has proceeded, to set up the first mortgage as a shield. SwkAr v. 
Ghulam Safdar Khan, I. L. R., 43 All., 469, referred to. 

APPEAL against the decree of the HON’BLE MR. JUSTICE LIND- 

SAY and Mr. JUSTICE KANHAIYA LAL, under section 10 of Letters 

Patent, in F. A. No. 7 of 1922. 


Igbal Ahmad, for the appellant. 

Sir Tej Bahadur Sapruand Peary Lal Banerjee, for the res- 
pondent. 

The following judgments were delivered :— 


MUKERJI, J.—This Letters Patent Appeal arises. owing to a 
difference of opinion between tuo leamed Judges of this Court, with 
the result that the judgment of the learned Subordinate Judge was 
upheld. i 

The question before us has narrowed itself down very much. 
The two learned Judges heard three appeals in the first instance 
against the same judgment of the court below All the three appeals 
were dismissed but there wasa difference of opinion as regards 


appeal No. 7 of 1922, which is mow before us again in the shape of 
a 


the Letters Patent Appeal. 
° * Le P, A. No 104 of 1925 
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The facts, so far as they are involved in the appeal of Abbas Ali 
(since deceased and now represented by his widow and sons), are 
these. The respondent R. B. Chotey Lal brought suit No. 219 of 
1920 for recovery of a very large sum of money amounting to over 
a lac of rupees from certain properties and a large number of defend- 
ants, numbering 24. The suit was, based on the mortgage-deed 
for Rs. 40,000, dated the 2nd of September, 1908. The plaintiff 
contended that he had paid the sum of Rs. 35,000 and odd towards 
the satisfaction of two prior mortgages one held by one Sahu Ram 
Kumar and the other held by Hargulal hut paid off by Ram Kumar 
and bearing dates, 27th April, 1900 and 7th January, rgor, and had 
thereby obtained priority for that sum against three villages Chohar- 
pur Bagad, Shahjehanpur and Athain. His case, therefore, was that 
so far as this sum of money and the interest thereupon was concern- 
ed, this money should come, in the first instance, out of these three 
villages. He admitted that the defendants Nos. 2 to 7, among whom 
‘was Abbas Ali, were prior mortgagees with respect to the remaining 
portion of his claim; in other words, he said that in respect of the 
remaining portion of his claim, the property mortgaged to him 
should be sold subject to the prior charge of the defendants Nos. 2 
to 7. The plaintiff was not concerned with the villages Choharpur 
Bagad and Shahjehanpur beyond the satisfaction of the sum of 
Rs. 35,000 and odd and interest. He had however a claim for 
the satisfaction of his remaining portion of the money from the 
village Athain after the claim of the defendants Nos. 2 to 7 had 
been satisfied. It appears further thata sum of Rs. 1,232 is in 
deposit in court, being the balance of the sale proceeds of a 10 biswa 
share in village Muhammadpur, patti Jagir. The plaintiff claims 
that he is entitled to recover this sum of money in part satisfaction 
of his claim. C 


Several defendants raised several points, but Abbas Ali con- 
tended that as regards Athain he had a prior charge and that as 
regards this sum of Rs. 1,232 he was the person who hada prior 
charge. 

We have to consider whether the two claims of the plaintiff are 
to be upheld as they have been upheld by the original court. 


As regards Athain, the plaintiff’s claim stands thus As already 
stated, Ram Kumar held two mortgages, one of 1900 and the other 
of 1901, against properties Athain, Chuharpur Bagad and Shahjehan- 
pur. There were other properties involved in the mortgages but 
-Ram Kumar never sought to bring them to sale apparently because 
they had been sold under a prior mortgage. The earlier mortgage 
was held by Hargu Lal. Ram Kumar satisfied that mortgage and 
consequently brought a suit for recovery of the sums of money 
¿covered by the two mortgages. This suit was No 5 of 1907 and to 
this Abbas Ali wasa party. Chotey Lal «satisfied the decree that 
was passed in favour of Ram Kumar, on the execution inehis favour 
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of the mortgage in suit. The mortgage in suit: was executed to , 


satisfy the mortgage decree of Ram Kumar and the balance was paid 
to the mortgagor. Chotey Lal says that the sum of Rs 35,000 and 
odd that went to satisfy Ram Kumar’s decree ought to come in the 
first instance from the villages of Athain, Choharpur and Shahjehan- 
pur. Abbas Ali’s defence with respect to this portion of the claim 
is this. The decree that was passed in favour of Ram Kumar was 
passed under section 89 of the Transfer of Property Act of 1882, 
and that, therefore, on account of the rule contained in section 89, 
Ram Kumar’s security was extinguished, on the passing of the order 
absolute for sale. Abbas Ali says that the security having been 
extinguished, B. Chotey Lal is not entitled to take advantage of it. 


Let us see how far this contention is correct. The contention 
is based on the language of section 89 of the Transfer of Property 
Act and on two Privy Council cases which, it is said, upheld this 
reading of section 89. 


Section 89 of the Transfer of Property Act came in for inter- 
pretation in this court in the case of Sham/al v. Bashtruddtn (*). 


This court interpreted section 89 as meaning that it was on the sale . 


of the property that the security was to be extinguished and not 
earlier. The learned Judges of this court who decided the case 
felt considerable difficulty in understanding what was really meant 
by the legislature in saying “and thereupon the defendant’s right 
to redeem and the security both shall be extinguished”. They 
however followed a Full Bench case decided by five learned Judges 
of the Calcutta High Court—B1bi Jan v. Sachi Bewah (*). The 
head-note of the decision of this court runs as follows: 


‘Where a mortgage debt, for the payment of which a sale has 
been ordered, is satished by a third party who obtains a security 
for the advance made by him, such security is not extinguished 
by section 89 of the Transfer of Property Act and the encum- 
brance in 1espect of which the sale was ordered enures for the 
benefit of the party making the payment’’. 


Undoubtedly therefore under the authority of this court and under 
the authority of the Calcutta High Court, Chotey Lal to the 
satisfaction of Ram Kumar’s decree, would step into the shoes of 
Ram Kumar and of the still prior mortgagee Hargulal. It is, how- 
ever, said that the case of Het Ram v. Shadtlal (*) put a different 
interpretation on section 89 of the Transfer of Property Act and 
the rulings of this court and that of the Calcutta High Court must 
be held as having been over-ruled. In the case of Het Ram, there 
can be no doubt that their Lordships of the Privy Council put the 
construction that on the passing of the order absolute for sale the 
security of the decree-holder, would be extinguished. But this 
observation was only an obiter dictum and it cannot be said that the 
u) I. L. R., 28 All, 778. (2) ILL. R. 31 Cal., 863. 
s (3) 4. L. R.,.40 All., 407. 
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question arose for determination specifically and was considered by 
their Lordships of the Privy Council as a contested point. In the 
case before their Lordships the appellant ‘was the successor-in-title 
of the mortgagor and also of the prior mortgagee. On the second 
mortgagee who was not a party tothe first mortgagee’s suit, 
instituting a suit of his own, it was resisted by the appellant with 
the plea that he was the holder ofa prior mortgage. Their Lord- 
ships pointed out that the earlier mortgage had been sued upon 
and the decree had been allowed to become barred by limitation. 
The decree therefore never reached its logical consequence and 
became ineffective The decree having become ineffective the 
mortgage died as'it were. This fact was enough for the decision 
of the case and their Lordships’ pronouncement on the interpretation 
of section 89 was an odstter dictum, though, of course, it was an 
obiter dicium of the highest court in the land, and is therefore 
entitled to its proper respect. This case was followed by the case 
of Matrumal v. Durga Kunwar ('). This was also a decision by 
their Lordships of the Privy Council and their Lordships intimated 
what interpretation the Board had put in the earlier case of He? 
Ram v. Shadi Lal (*), on section 89 of the Transfer of Property 
Act. In this case of Matrumal also, the question of interpretation 
of section 89 never specifically arose. Here the first mortgagee 
had brought a suit for sale under the Transfer of Property Act 
without making the second mortgagee a party to the suit. The 
first mortgagee obtained a decree for sale and purchased the property 
in execution of the decree.. The second mortgagee brought his 
suit in due course and offered to redeem the first mortgagee. The 
question. arose whether the first mortgagee should ‘be paid on foot 
of his mortgage or on foot of his decree. It appears that if the 
first mortgagee was allowed to claim on foot of his mortgage, he 
would be entitled to a larger sum than what he could get under his 
decree. The High Court (Allahabad High Court) decided that 
the decree was the document to be looked at and their Lordships 
of the Privy Council upheld this view. Incidentally, they remarked 
that if the case of Het Ram v. Shadi Lal (°) had been 
known to the parties the plaintiff could very well have offered 
nothing to the first mortgagee auction-purchaser. That was how- 
ever a remark only by the way and there was no question of 
interpreting section 89, fora second time These two cases were 
followed in this court by several cases and first in order comes the 
Full Bench case of Chagan Lal’ y. Mohammad Husain Khan(’). 
Here again the question of interpretation of section 89 came as a 
secondary point and the pronouncements of opinion can be treated 
only as obiter dicta. In this case, a second mortgagee, who has 
satisfied the first mortgage, obtained a decree for sale and the decree 
Was made absolute in due course. There was a third mortgage and 
(1) I. L, R., 42 Ail, 364. (2)* L L. Ry 40 a 407. 
(3) I. L. R., 41 All, 486. 
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this mortgagee was not made a party to the suit of the second 
mortgagee. The second mortgagee took a fourth mortgage in consi- 
deration of the decretal amount due to him, and. it was expressly 
stated in the mortgage that the decree would be deemed to have 
been discharged by the said mortgage. When the third mortgagee 
brought his suit, the questiqn arose whether this fourth mortgagee 
had any priority over the third mortgage, to the extent of the amounts 
of the first and the second mortgages .The three learned Judges 
who decided the case were agreed that, on the terms of the fourth 
mortgage, there is no room for the contention that the first two 
mortgages had been kept alive. That being so, the whole case ended 
there, and it was not necessary to say that on account of the passing 
of the order absolute for sale the security of the first two mortgagees 
became extinct. 


When it was decided by the concurrent judgment of the three 
learned Judges that the fourth mortgagee had abandoned his security 
and did not choose to keep it alive, no further question arose as to 
whether the passing of the order absolute had or had not the 
effect of extinction of the security. The opinion of two of the 
learned Judges therefore on the point is nothing better than odtter 
dictum. This Full Bench case of Chagan Lal v. Mohammad 
Husain (*) was followed by a Bench of two Judges in Jagarnath v. 
Chatur Kunwar. The learned Judges who decided the case accepted 
the correctness of the od:ter dicta of two of the learned Judges in 
the Full Bench case. A question involving similar facts again arose, 
but, this time, after the passing of the Civil Procedure Code of 1908. 
The case went up to their Lordships of the Privy Council and is 
reported as Sukhi v. Ghulam Safdar Khan (*). At their Lordships’ bar 
the case of Het Ram v. Shadi Lal was relied upon. Their Lordships 
pointed out that that judgment had been, given under Act IV of 1882, 
section 89 which had since been repealed. Their Lordships also referred 
to the case of Mairumal v. Durga Kunwar referred to above. 
The case of SukAi was decided on the Code of, Civil Procedure of 
1908, but their Lordships made a certain remark which is very very 
significant and on which I put the greatest stress possible. 


Their Lordships said referring to the words quoted of section 
89 of the Transfer of Property Act (see p. 475 of the report): 


“The difficulty which has arisen as to those words in several 
cases, for example: Van Mikalinga Mudat: v. Chidambar Chetty, I. 
L. R., 29 Mad, 37, which case, it may be mentioned, does not 


seem to have been brought to the notice of their Lordships im 


Het Rams case, therefore no longer arises. The decree in this 
case was 1n 1910 and was therefore under the Civil Procedure 
rules and not under the section of the Transfer of Property Act. 
1882. Now, the words being gone, their Lordships feel no difficult 


(1) WL. R45 AlL, 149. (2) I. L. R. 43 All, 469. 
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in holding that the law remains as it certainly was before the 
Transfer of Properiy Act, 1882, namely, that an owner of a 
property who is in the right of the first mortgagee and of the 
original mortgagor as acquired by a sale under the first mortgage, 
is entitled at the suit of the subsequent mortgagee who is not 
bound by the sale or the decre€ on which he has proceeded, to 
set up the first mortgage as a shiefd’’. 


As I read this second, paragraph of their Lordships’ remark, I 
take it, that if the case of Van Mikalinga Mudali vy. Chidambar 
Chetty 5 had been pointed out to their Lordships, the decision in Het 
Ram's case would have been different. Their Lordships undoubtedly 
laid stress on the fact that the law under the Code of Civil Procedure 
of 1908 ‘was the same as It stood before the passing of the Transfer 
of, Property Act. Their Lordships do not say that the Transfer of 
Property Act really made any substantial difference in the pre- 
existing law. Their Lordships do throw out the clear hint that if 
the case of Van Mikalinga Mudali v. Chidambar Chetty (©) (and we 
may, for the matter of that, add the cases in 28 All., 778 and 31 Cal., 


863) had been brought to their Lordships’ notice, the opinion as to 


the interpretation of section 89 in the case of Het Ram would have 
been different. In the circumstances, I would read their Lordships’ 
decision in Sukht’s case (43 All, 469) as by a clear implication, 
over-ruling Het Ram’s case (40 Al., 407) and thereby releasing the 
courts in India from following what was, after all, an obiter dictum 


-` of their Lordships in Hes Ram’s case, on the interpretation of words 


` Sulaiman, J. 


which nobody understood as makıng a sense. 


In this view, it is perfectly simple, that the respondent is entitled 
to a first charge on the village of Athain as to which Abbas Ali 
raises the contention. 


The case of B. Chotey Lal is also sought to be rested on a plea 
of res judicata and that point has been dealt with by my learned 
brother in his learned judgment. I need not go over the same 
grounds. It is sufficient to say that I agree with all that has been 
said by him on that point The next question is as to who is entitled 
to the sum of Rs. 1,232 which is in deposit in court. There can be 
no doubt that Abbas Ali has a prior right to the sale proceeds which 
really represent the property of 10 biswas of Muhammadpur patti 
Jagir, over which he has a prior charge. The plaintiff’s claim with 
respect to this sum of money must fail. 


SULAIMAN, J.—This is a Letters Patent Appeal by Abbas Ali 
Khan (since deceased) arising out of a suit for sale on the basis of 


‘a mortgage-deed, dated the 2nd of September, 1908. The learned 


Judges before whom this appeal came up first for hearing differed 
in their opinions. There iš, however, no dispute as regards the 


& facts of this case which are admitted and are fully set forth in the 


judgments of both the learned Judges who disposed of the first 
(1) I. L. R., 29 Mad., 37. 


l 
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appeal. I therefore do not propose to recite them again sertatim. 
The disputes between the parties may be narrowed down to very 
few points only and- it is best to consider these points by themselyes 


CIVIL 
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The first matter in controversy turns on the discharge by the plaintiff MOHAMMAD 


of two mortgages, dated the 27th of Apri],1g00 and the 7th of January, 
1901 in favour of Hargu Lal end Ram Kumar respectively. A suit 
was brought by Ram Kumar who got a preliminary decree for the 
amounts due on both these mortgages in the year 1907. This decree 
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was made absolute on the 4th of January, 1908 under section 89 of the Starman, J. 


Transfer of Property Act. The decree directed that Ram Kumar 
should redeem Hargu Lal and then be entitled to realise the amounts 
due under both these mortgages. It is an admitted fact that Chotey 
Lal, the present plaintiff, being a subsequent transferee, paid off the 
whole of this decretal amount due on both the said mortgages on the 
oth of January, 1909. Chotey Lal accordingly claims priority in 
respect of this amount which was Rs. 35,702-4-5 on the date when 
he took his mortgage in suit, by which deed this amount was left 
in his hands for payment. On the other hand, Abbas Ali Khan who 
is a subsequent purchaser of part of the property mortgaged has 
discharged subsequent mortgages of Chedan Lal and Gauri Shankar 
of the years 1906 and 1907- and does not admit the prior claim 
of the plaintiff on the basis of Ram Kumar’s decree. 


The contention on behalf of Abbas Ali Khan is that the decree in 
favour of Ram Kumar was under the old section 89 of the Transfer 


of Property Act, and that as soon as the order absolute was passed ' 


under the provisions of that section the security became extinguish- 
ed. The contention accordingly is that the discharge of the mort- 
gages of Hargu Lal and Ram Kumar by Chotey Lal did not give 
him any priority because the security under those mortgages was 
extinguished by the passing of the order absolute on the 4th of 
January, 1908. On the other hand, Ram Kumar’s contention is 
that his priority was not extinguished. - 


Prior to the passing of the Transfer of Property Act, it was well 
settled that a subsequent mortgagee who pays off a prior mortgage 
is entitled to priority~on account of the payment. Considerable 
difficulty, however, was caused by the language of section 89 of the 
Transfer of Property Act which admittedly was not happy. There 
was' great speculation as to the correct meaning of the last portion 
of the section and very often it was remarked that it was not easy 
to discover what the legislature had really intended. The Full 
Bench of the Calcutta High Court in the case of Bzbtjan Bibi v. 
Sachi Bewah (+) had taken the view that the expression ‘thereon 
the security shall be extinguishe:’ meant that this contingency would 
take place after the property had been sold and the sale proceeds 


had been distributed. This vieę was followed by the Madras High g 


Court in the tase of VanMtkalinga Mudali v. Chidambara Chetty (*) 
(1) IeL. R., 31 Cal., 8639 (2) I. L, R., 29 Mad., 37. 
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and this High Court in the case of Shyam Laly Bashiruddin `- 


(1). The result of these rulings was that the mere fact “that” an 
order absolute had been passed did not bring about a complete 
extinguishment of the security, but that the priority continued. The 
language of the section however was difficult of interpretation. In 
the case of Het Ram v. Shadi Rane (*) their Lordships of the 
Privy Council had before them the question of its interpretation. 
In the clearest language possible their Lordships pronounced that 
the meaning of the section was that the security became extinguish- 
ed on the passing of the order absolute. This obviously negatived 
the previous interpretation that it became extinguished only after 
the sale and the distribution of the sale proceeds. A possible view 
to take might have been that the security became extinguished only 
as between the parties to the suit. But in the case before their Lord- 
ships the second subsequent mortgagee wasin fact not a party, never- 
theless it was held that the security was extinguished. This case 
was of course followed by the Full Bench of this High Court in 
the case of Chhagan Lal v. Muhammad Husain Khan (*) where 
too it was held that.on the passing of the decree absolute the se- 
curity had been extinguished. It is true that all the three learned 
Judges in that case held that on-the interpretation of the deed of 
transfer there could be no doubt that the intention of the parties 
was to bring abouta complete discharge of the mortgage. But there 
can be also no doubt that twolearned Judges, Rafique and Lindsay, 
JJ., held that the effect of the provision of section 89 was to ex- 
tinguish the mortgage. This case has in its turn been followed 
in the case of Jagannath Prasad v. Chhatur Kunwar (*). The 
question came up again before their Lordships of the Privy Council 
in Matru Lal yv. Durga Kunwar (°) in which their Lordships again 
used the expression ‘the security had been extinguished on the 
passing of the decree’ The case of Sukhi v. “Gulam Safdar Khan 
(°) turned on the interpretation of Order 34, C. P. C. from- which 
the words ‘and the security shall be extinguished’ have been omitted. 
This case therefore cannot be held to overrule the previous pro- 
nouncement. I therefore feel bound to hold that in view of the 
interpretation put on the section by their Lordships of-the Privy 
Council it must be taken that the effect of the provisions of the 
old section 89 was to extinguish the security as soon as the order 
absolute was passed. It does not, however, follow from this that 
the priority also was necessarily extinguished. The passing of 
the order absolute putan end to the mortgage security, but that 
security was incorporated into and merged in the decree. The 
priority of the mortgagee became the priority of a decree-holder. 
This question of extinguishment of priority did not at all arise in 
the case of Het Ram y. Shadi Ram Č). In that case the prior 
(1) I. L. R., 28 All, 778. (2) I.L. R., 40 All, 407. 

~ (3) L L. R., 41 All, 456. = (4) I L. R., 45 All, 149. 
(5) I, L. R., 42 All., 364. ° (6) LL Ri 43 All., 469. 
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mortgageé had obtained a decree without impleading the second CIVIL 
mortgagee but had failed to put it into execution and it became 
barred by time and unenforcible Not only that but more than 12 
years were allowed to expire from the date of the first mortgage ERER 
by the time the second mortgagee brought his suit. Their Lord- KHAN 
ships accordingly held thatin a suit brought by the subsequent 
mortgagee in which the prior mortgagee was impleaded the latter 
had no right to claim priority either on the basis of his prior mort- 
gage which had been extinguished and merged in decree or on the Swaiman, J. 
basis of the decree which had become barred by time. The ques- j 

tion of priority under the decree therefore did not at ail arise. In 

the case of Matru Lal y Durga Kunwar (°), although their Lord- 

ships held that the effect of section 89 was to extinguish the security ° 
nevertheless their Lordships allowed the defendants to claim the 

amount due under the mortgage decree as against the plaintiff I 

am, therefore, of opinion that there is no good ground for holding 

that the extinguishment of the security put an end to the priority 

which Ram Kumar decree-holder could claim by virtue of his 

decree. 


Once it is ‘conceded that Ram Kumar's prior claim under the 
decree remained, it is obvious that Abbas Ali Khan cannot be allow- 
ed to set up any mortgage claiming a prior right which he could z 
not have been allowed to set up in the suit brought by Ram Kumar. 
Ram Kumar’s decree must have precedence over all mortgages 
subsequent to those of Hargu Lal and Ram Kumar even though 
they be prior tothe decree of Ram Kumar. The position is further 
strengthened by the fact that both Abbas Ali Khan and Chotey 
Lal, the present claimant, were parties to Ram Kumar's suit Both 
of them were bound by Ram Kumar's decree. If therefore Chotey 
Lal has paid off the whole of Ram Kumiar’s decree he is certainly 
entitled to set up the prior claim of Ram Kumar against his co-de- 
fendant Abbas Ali Khan. 


The claim of Chotey Lal is further strengthened by acircum- 
stance operating as res judicata. In asubsequent suit brought by 
-Chedan-Lal on the basis of his mortgage-deed, dated the 22nd of 
October, 1906, against both Abbas Ali Khan and Chotey Lal, the latter 
took. the plea that he had a prior claim by virtue of having paid off 
the mortgage decree of Ram Kumar. Ina judgment delivered on 
the 21st of February, 1913 the learned Subordinate Judge held 
that Chotey Lal had priority over Chedan Lal as regards village 
Athain. Subsequently Chedan Lal proceeded to sell one- of the 
mortgaged properties, v/s., Munda Khera which had been purchased 
by Abbas Ali Khan. Abbas Ali Khan’s village was sold and satis- 
fied Chedan Lals decree. Abbas Alı Khan claims to have stepped 
into the shoes of Chedan Lal and claims priority on account of Chedan’ 
~Lal’s mortgage as agamst the plaintiff’s mortgage of 1908. .This 


= (2) I. L. R., 42 All., 364. 
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claim is put forward by Abbas Ali Khan as representative of Chedan 
Lal. But the learned Subordinate Judge had held against Chedan 
Lal himself that Chotey Lal had a prior claim against him. The 
contention of Abbas Ali Khan is accordingly barred by the prin- 
ciple of res judicata. 


The -result of this view is that so far as the village Athain 
is concerned which was included in the mortgages of Hargu 
Lal and Ram Kumar, the plaintiff Chotey Lal having paid off 
Ram Kumar's decree, is entitled to priority as against Abbas 
Ali Khan who is a representative of the subsequent mortgagee. 
The result therefore is that the plaintiff will be entitled to a 
first charge against Athain and other villages included in the 
mortgages of Hargu Lal and Ram Kumar for the sum of 
Rs. 35,702-4-5 together with interest It is not open to Abbas 
Ali Khan to resist Chotey Lal’s claim to sell any of these pro- 
perties for this amount. After a sale has taken place if any pro- 


-perty of Abbas Ali Khan or any property over which he has a 


claim has contributed more than its due share that isa matter for 
contribution which may arise in a subsequent suit. This disposes 
of the frst point raised by Abbas Ali Khan. 


The second contention of Abbas Ali Khan is that the village 
Mohammadpur Muafi had pot been included in the mortgages of 
Hargu Lal and Ram Kumar. On the other hand it had been 
included in the mortgages of Chedan Lal and Gauri Shankar. It 
had also been included in an earlier mortgage of the 15th of Septem- 
ber, 1897 in favour of Gauri Sahai. Gauri Sahai brought a suit 
and obtained a decree, but the amount of the decree was paid by 
one of the judgmentdebtors Durga. Durga then brought a suit 
for contribution and got village Mohammadpur Muafi sold at auction. 
The sale proceeds were more than sufficient to satisfy his claim and 
a surplus amount of Rs. 1,232 was left over and is still in deposit. 
Abbas Ali Khan claims that the present plaintiff Chotey Lal can 
have no prior claim over this amount, that on the other hand Abbas 
Ali Khan himself by virtue of having satisfied part of Chedan Lal’s 
decree and the decree of Gauri Shankar is entitled to a prior claim. 
On the other hand the learned Advocate for Chotey Lal contends 
that Abbas Ali Khan cannot be allowed to claim priority in respect 
of the whole amount which he paid, that is the whole amount which 
he paid towards the discharge of previous mortgages, but that he 
must claim contribution only in respect of the excess amount which 
his village has been made to pay and further that that excess amount 
should be rateably distributed over all the villages. Iam unable to 
accept this contention advanced on behalf of Chotey Lal It has 
already been held that by Virtue of the payment of Ram Kumar's 


edecree Chotey Lal is entitled to the whole of the amountas a prior 


claim. On the same principle 1 must holé that Abbas Ali Khan 
having paid off the subsequent mortgage df Chedan Lal fnd Gauri 


f Br 
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Shankar has priority in respect of the whole amount paid by him as 
against Chotey Lal who comes under a subsequent mortgage. If any 
surplus were to be left over after the satisfaction of Abbas Ali 


7 
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Khan’s claim then the plaintiff Chotey Lal may havea claim on it, MOHAMMAD 


In this view of the matter the plaintiff has no prior claim on the sum 
of Rs. 1,232 over which Abbag Ali Khan undoubtedly has a claim. 
The plaintiff's claim for a declaration that he is entitled to withdraw 
this amount cannot therefore be allowed. On the other hand Abbas 
Ali Khan having a prior claim is entitled to take out this money in 
part satisfaction of the amount paid by him on the prior mortgages. 
The same remarks apply to the 10 biswas of Mohammadpur Muaf 
which had not yet been sold. The plaintiff as a matter of fact 
claimed no priority as regards this village. 

The, last contention of Abbas Ali Khan arises on account 
of the sale of the village Munda Khera. His contention is that Munda 
Khera having been sold and been made to pay more than its pro- 
portionate share there ought to bea corresponding charge on the 
other villages sought to be sold by the plaintiff. It has, however, 
been already stated that the plaintiff has a prior claim on account 
of the decree of Ram Kumar. Abbas Ali Khan’s rights arose after 
the mortgage, on the basis of which Ram Kumar's decree was 
obtained. He therefore cannot resist the plaintiffs claim. The 
question of an adjustment of equities as between co-mortgagors 
can arise only in a subsequent suit for contribution. 


In the course of argument the learned Advocate for Abbas Ali 
Khan wanted to place reliance on a decree, dated the 28th of August, 
1QII passed in the suit brought by Chotey Lal himself on the basis 
of an earlier mortgage of his dated the roth of March, 1908. He 
wanted to contend that the effect of that decree was to disallow 
Chotey Lal’s claim for priority and the same operates as res judicata. 
The judgment in that case is not on the record. ~The plea of ses 
judicata on behalf of Abbas Ali Khan was not taken either in the 
court of first instance or before the Jearned Judges of this court 
who first heard the appeal, nor is that plea to be found in the grounds 


of appeal before those learned Judges, nor in the grounds of appeal - 


before us. According to the well established practice of this court 
no point can be raised in Letters Patent Appeal which was not 
raised before the learned Judges who first disposed of the appeal 
Furthermore, in the absence of the judgment in that case it is 
difficult to hold what was actually decided by the court. The decree 
as it stands is not free from ambiguity. We have, therefore, dis- 
allowed this point to be raised. Simuarly the contention on behalf 
of Chotey Lal that this decree operates as res judicata has also not 
been accepted i 


I would, therefore, allow this appeal of Abbas Ali Khan in parê 
to this extent that f would dismiss the claim of Chotey Lal as 
regards fhe claim of Rs. 1,232 representing the surplus of sale pro- 
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1926 By THE CoOURT.—We allow the appeal in part, modify the 
Gases decrees of the Subordinate Judge and of this court and dismiss so 
OHAMMAD : 
ABBAS ALI much of the claim of the respondent as it relates to the sum of 
KHAN Rs. 1,2 32 in deposit with the court. The appellant will receive and 
Gunorvey. Day cost in proportion to his success And failure in all the three 
LAL courts. 
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June, 28. Crud Procedure Code, section rr, para. 16, cl. I—~Prowstons of—~Award, 
decree based on, without considering obsections— When appeal hies. 

An award must be in conformity with cl. 1 of paragraph 16 ol 
Schedule 11 of the Civil Procedure Code in order that a decree 
passed on it might be unappealable. 

Tursi v. Basdeo, 24 A. L. J. R, 705, followed. 

In a suit fo: recovery of rent, filed in the revenue court, the 

1 dispute was referred to arbitration and an award was made. On 
plaintilf’s application contesting the award, the Assistant Collec- 
tor refused to consider objections and passed a decree in accord- 
ance with the award. An appeal to the District Judge was also 
dismissed on the ground that no appeal lay. A second appeal 
was then filed before a single Judge of the High Court who held 
that ıt could not be admitted but the memorandum of appeal 
might be treated as an application in revision. On a preliminary 
objection raised by the opposite party that no revision lay, 
held, that inasmuch as the decree passed by the Assistant 
Collector was appealable to the District Judge and the District 
Judge’s decree was appealabie to the High Count, the revision 
must be treated as a second appeal and the appeal be allowed. 


Lhrahim Ali v. Mohsin Ali, L. L. R., 18 All, 422 and Najm 
ud-din Ahmad v. Albert Puech, I. L. R., 29 All., 584, followed. 


CIVIL REVISION from an order of MAULVI MUHAMMAD ALI 
AUSAT, District Judge of Ghazipur. 


M. L. Agarwala, for the applicants 
Uma Shankar Bafpat, for the opposite parties. 
The following judgment was delivered by 


MUKERJI, J. 


Mukerji, J. MUKERJI,,J] —This seems to be an unfortunate case. It was 
filed as a second appeal and ‘a date was fixed for hearing under 
Order 41, rule 11 of the Code of Civil Procedure. The case came 
before Sulaiman, J. for admission. The learned Judge recorded 
* Civ. Rev. No. 47 of 1926 
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the opinion that the appeal could not be admitted but the memo- 
randum of appeal might be treated as an application in revision 
Accordingly, he ordered that notice should go to the opposite party 
Today the applicant (appellant) and the opposite party (the res- 
pondent) are both before me and for the latter Mr. Bajpai takes a 
preliminary objection that no revision lies 


To appreciate the point it will be necessary to go to some extent 
into the facts of the case. The suit was filed by the applicants 
before one Sahdeo Singh and others for recovery of rent in a revenue 
court. The dispute was referred to arbitration and an award was 
made. An application was filed, contesting the award, by the plaint- 
iffs. The learned Assistant Collector 1efused to consider the objec- 
tions and purported to make a decree in accordance with the award. 
An appeal was taken to the learned District Judge and he held that 
no appeal lay to him. Then a Second Appeal was filed. 


In the case of Kehri Singh v. Thirpal and others (+), Sulaiman 
and Boys, JJ. held that a revision did hie, in certain circumstances, 
from a case in which the original suit was cognisable by the revenue 
court alone. Ina recent yet unreported case, Bhagwan Das and 
others v. Chedi Lal Kocri and others, Civil Revision No. 94 of 
1925, a Bench of three Judges of this Court held that no revision 
lay in the circumstances of a case which were more or less similar 
to the case before me. Mr. Bajpai takes his stand on this and 
argues that no revision lay. 


On the other hand, Mr Baleshwari Prasad” contends that his 
case was originally an appeal and it ought to have been admitted 
as a second appeal. By implication, he challenges the correctness 
of the order of Sulaiman, J. 


Mr. Bajpai contends that the order of Sulaiman, J., dated the 
24th of March, 1926 in this case is final and cannot be interfered 
with. Jam not quite certain that such is the case. The matter is 
still pending before this court and it would be always open toa 
Judge to say that an intermediate order passed by him at an earlier 
stage of a pending case was erroneous In my opinion it would 
be still open to Sulaiman, J. himself to say, if he were hearing this 
revision, that an appeal did lie and he was prepared to hear the 
case as a second appeal. 


Mr. Bajpai however says that he is not prepared to argue the two 
new features that have arisen just at present, vzs., whether it is open 
to me to treat the case as a second appeal in spite of Sulaiman, J.’s 
order to the contrary and, secondly, whether a second appeal would 
lie. It appears that» Mr. Bajpai’s client was never aware that 
originally the case was filed as.a second appeal. In the circum- 


stances I adjourn the case for further arguments. The case may come ® 


up on the 4th of June when probably I shall:again be sitting alone 
(1) [1925] 23 A. L. J. R., 965. 
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hearing Company cases. 


[The case was taken up again by Mukerji, J. on the 28th of June 
when his Lordship concluded his judgment as follows :—] ; 


This revision came before me once and for reasons recorded on’ 
the 28th of May, 19261 proposed te treat it as a second appeal, in 
which form it was originally filed. -The learned counsel, for the 
Opposite party had intimated to me that he had not sufficient 
Opportunity to consider this aspect of the case and the case was 
adjourned. Tóday I have heard the learned counsel, who holds the 
brief for the respondent’s original counsel, and I have come to the 
conclusion that the revision must be treated as a second appeal and ` 
the second appeal must be allowed. 


The facts involved are very simple and are given in my pre- 
vious order. They need not be reiterated. 


An award must be an award in accordance with the provisions 
of paragraph 16, clause 1 of schedule Ir in order that a decree 
passed upon it may not be appealable. This is perfectly clear from 
the language used in clause 11 of paragraph 16. The words are 
‘upon the judgment so pronounced’. The words ‘so pronounced ’ 
imply that the award should be one contemplated by clause 1 of 
paragraph 16. That clause contemplates an award with respect to 
which, ifan application for its setting aside has been made, the 
application has been considered and refused. In this particular case 
an application to set aside the award was made, but was never consi- 
dered by the learhed Assistant Collector and therefore the award 
could not be the basis of an unappealable decree. This was decided 


- go long ago as in the year 1896 in brahim Als v. Mohsin Ali (+) 


by a Bench of six Judges of this Court. The same opinion was 
expressed in Wajm-ud-din Ahmad v. Albert Puech (*). It is true 
that the Civil Procedure Code underwent a substantial change in 
the year 1908 after those rulings were given. But there has been 
no substantial difference in this portion of the law. As. recently as ' 
on the 24th of April, 1926, a Bench of two Judges in first Appeal 
No. 479 of 1922, Tursi v.-Basdeo (*), decided the same thing, vtz., 
an award must be in conformity with clause 1 of paragraph 16 of 
schedule 11 of the Civil Procedure Code in order that a decree 
passed on it might be unappealable. 


The result is that the decree passed by the Assistant Collector 
was appealable to the District Judge and the District Judge’s decree 
is appealable to this Court. ` 


I set aside the decrees of the Courts below and remand the case 
through the lower Appellate Court to the court of first instance for 
hearing of the objections preferred ,by the plaintiffs and dispose of 
them according to au The costs here and hitherto will abide the 
result. 


G) [1896] I. L. Ru 18 All., 422. ° (2) I. L. R., 29 All, 584. 
(3) [1926] 24 A. L, J. R., 705 
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Limitation Act, sections 4, 19 and 3I1— Provisions of, applicability of— Suit MEARS,C.]. 
based on mortgages—Acknowledgment obtained before expiry of special KING, J. 
period of limitation, under section 31— Whether fresh period acquired, 


A suit to recover money due on two moitgages was instituted 
on 27th Febiuary, 1922. The first mortgage was dated arst July, 
1892, the mortgage money was duc on 21st Juiy, 1897 and the 
period of limitation, under Art. 132, expired on 21st July, 19009. 
The second mortgage was dated 12th September, 1892, the mort- 
gage money was due-on r2th September, 1896 and the period of 
limitation expired on 12th September, 1908. As plaintiff’s suit 
could have been instituted unde: section 31 of the Limitation 
Act, 1908, upto 6th August, 1910, he obtained, on 18th July, r910, 
a written acknowledgment of the mortgagor’s liability under the 
deeds in suit, so that his period of limitation was extended under 
section 19 of the Act up to 18th July, 1922. The lower courts, 
however, dismissed the suit on the ground that it was barred by 
limitation. 

ffeid, on appeal, that in the present suit section 31 does pres- 
cribe a special period of limitation for the suit and as that period 
had not expired at the time when the acknowledgment was made, 
section 19 operated so as to give a fresh period from the time of 
the acknowledgment. ‘The suit was, therefore, not barred by 
limitation. Bai Hemkore xv. Masamalli, I. L. R., 27 Bom., 782, 
distinguished. Vasudeva Mudatiar v. Srinivasa Pillar, I. L. R 
30 Mad., 426, referred to. 

A period for a suit can be prescribed by a section of the Act 
as well as by an article of the schedule, 

SECOND APPEAL from a decree of R. L. YORKE Esq, District 
Judge of Allahabad, confirming a decree of MAULVI FARID-UD-DIN 
AHMAD KHAN, Subordinate Judge. 


Peary Lal Banerji, for the appellants. 


Mukhtar Ahmad, Kamla Kant Verma, Haidar Mehdi and 
` Majid Ali, for the respondents. 


The judgment of the Court was delivered by 


KING, J. —This was a suit to recover money due on two mort- Xing, J. 
gages. The first mortgage was dated the 21st of July, 1892. The i 
mortgage money became due on 21st of July, 1897 and the period 
of limitation for the suit, under Article 432, expired on the 21st of 
July, 1909. The second mortgage was dated the 12th of September, 
1892. The mortgage mqney became due on 12th September, 1896, 
and the peripd of limitation, under Article 132, expired on the 12th 

* S. A. No. 397 of 1924 
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September, 1908. 


The plaintiff's case is that the suit could have been instituted 
under section 31 of the Indian Limitation Act, 1908, up to the 6th 
of August, 1910, and before the expiration of that special period 
of limitation, namely, on the 18th July, 1910, he obtained a written -- 
acknowledgment of the mortgagor's liability under the deeds in suit 
so that his period of limitation was extended under section 19 of 
the Act up to the 18th of July, 1922. The suit was in fact institut- 
ed on the 27th of February, 1922. 


The courts below have dismissed the suit on the ground that 
it is barred by limitation. It 1s admitted on behalf of the respond 
ent that the right of suit was extended by section 31 up to the 6th 
of August, 1910, but the argument is that although the right of 
suit subsisted up to the 6th of August, IgIo, nevertheless  “the* 
period prescribed for the suit”, within the meaning of section 19, is 
the period prescribed in the schedule, namely, a period of 12 years 
under Article 132. On this reasoning the acknowledgment obtained 
on the 18th of July, 1910 was ineffectual for giving a gou; period 
of limitation under section 19. 


It ıs necessary to consider the circumstances in which section 

31 was enacted. The view taken by the Allahabad High Court, as 

well as by certain other High Courts, was that the period of limitation 

for suits on simple mortgages was sixty years under Article 147. 

Certain other High Courts took the view that the period of limita-. 
tion was only r2 years under Article 132 The Privy Council in 

the case of Vasudeva Mudaliar v. Srinivasa Prllai(*) finally decided . 
that the period of limitation was 12 years under Article 132. This 

meant that mortgagees in the United Provinces whose money had . 
become due more than 12 years before the decision of the Privy 
Council would be unable to enforce their mortgages. They would 
have lost their right of suit owing to the wrong interpretation of the 
law which had prevailed in the United Provinces In order to 
prevent such hardship section 31 was specially enacted in the 
Limitation Act of 1908 enabling mortgagees, whose right of suit 
would ordinarily be barred by the 12 years rule of limitation under 
Article 132, to bring suits upon their mortgages within sixty years 
from the date when the money became due or within two years ffom 
the passing of the Act whichever period expired first. It is not 
denied that under Article 31 the plaintiff was entitled to sue upon 
his mortgages up to the 6th of August, roro but it is denied that 


“this Article lays down a “period of limitation” and it is contended 


that even if an acknowledgment of liability is obtained within the 


- two year period no fresh statting point is given for limitation under 


section 19. The courts below have relied upon the ruling in 

Bat Hemkore y. Masamatit(*). In that case it was held that where 

an acknowledgment is made after the “period prescrebed” for the 
(1) I. L. R., 30 Mad., 426. i i (2) I. L. R., 27 Bom., 782. 
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suit has expired then although the right to sue may be subsisting 
on the date of acknowledgment, under section 4 of the Limitation 
Act, nevertheless the acknowledgment will not extend the perial of 
limitation. In our view that case can be distinguished. Section 4 
does not prescribe any special period of limitation for any kind of 


~ suit It only lays down that.when the prescribed period of limita- 


tion expires on a day when the court is closed then the suit may be 
instituted on the day when the court reopens. . We are in full 
agreement with the view taken by the Bombay High Court in the 
ruling mentioned, but in our opinion the ruling in that case 1s not 
applicable to the present suit. In the present suit, section 31 dues 
in our opinion prescribe a special period of limitation for the suit. 
That period of limitation had not expired at the time when the 
_written acknowledgment was obtained. It necessarily follows, there- 


. fore, that the provisions of section 19 operate so as to give a fresh 


period of limitation from the time of the acknowledgment. 


It has been argued forthe respondents that in section 19, the 
words “before the expiration of the period prescribed” must be 
taken as meaning before the ‘expiration of the period prescribed 
in the schedule. We see no reason for limiting the meaning of the 
words in the manner suggested. A period for a suit can be pres- 
cribed by a section of the Act as well as by an article of the schedule, 
and in the present case the period of limitation is specially prescribed 
in section 31 of the Act. 


_ We hold, therefore, that the suit was not barred by limitation and 
. allow the appeal. The suit is remanded to the trial court for 
decision on its merits. We grant to the appellants costs incurred 
in the lower appellate court and here. The costs incurred in the 
trial court are to abide the event of the suit upon its merits. 


‘Appeal allowed. 


SHEO PRASAD (Plaintiff ) 
- VEVSUS 
BALWANT SINGH AND OTHERS (Defendants) * 


Hindu Law—Joint ancestral pro per/y—Second mortgage in lieu of amounts 
due on previous morigages executed as absolutely separate and independ- 
ent transactions—Same mortgagee in all transacttons—Anteceden? debt 
— Legal necessity, when proof of, not required. 


Where, instead of bringing a suit to enforce his claim on three 
previous moitgages which were executed as absolutely separate, 
distinct and independent transactiqns, when time was about to 


expire, the mortgagee took a,fresh mortgage in lieu of the amounts, 
aue on the previous deeds as well as some further consideration @ 


* F. A, No. 148 of 1923° 
o e i 
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and also agreed to reduce the rate of interest, Ae/d, that the pre- 
vious debts constituted antecedent debts and there was no neces- 
sity to prove legal necessity forthem. Sahu Ram Chandra v. Bhup 
Singh, I-L. R., 39 All., 437, Chandra Deo Singh xv. Mata Prasad, 
I. L. R, 31 All., 176, Bris Narain v. Mangal Prasad, 1. L. R., 
46 All., 95, Bhim Singh v. Ram Singh, 22 A, L. J. R., 180, Gaurt 
Shankar Singh v. Sheonandan Misra, 22 A. L. J. R., 369 and 
Gajadhar v, Jagannath, 22 A. L. J. R., 601, referred to. 

[Per SULAIMAN, J—The word “independent” used by their 
Lordships of the Privy Council while defining an antecedent 
debt does not imply that there should be no connection of any 
kind whalsoever between two debts. It merely means that they 
should not be part of the same transaction, or the means of some 
device | 

FIRST APPEAL from a decree of MAULVI SHAMSUL HASAN, 
Additional Subordinate Judge of Agra. 

Kailas Nath Katju, for the appellant. 

N. C. Vatsh, for the respondents. 

The following judgments were delivered :— 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for sale on the basis of a mortgage-deed, dated the 9th of April, 1918, 
executed by Balwant Singh, defendant No. 1, in favour of the plaint- 


` iff Sheo Prasad and his father Tota Ram, since deceased. Among 


the defendants are the mortgagor’s grandson Malhan Singh and a 
number of subsequent transferees. The mortgage-deed in question was 
executed fora sumof Rs. 7,000. The bulk of the consideration was set 
off against the amounts due on three previous mortgage-deeds, dated 
the 6th of February, 1901, the 17th of January, 1906, and the 19th 
of November, 1907, in favour of the plaintiff’s family. Rs. 60 
were taken for purchasing stamp-paper and meeting the ex- 
penses of the execution and registration, and Rs. 125 were taken 
professedly for payment of Government revenue. The defend- 
ants denied the validity of this mortgage-deed. It is not now 
disputed that the property covered by this mortgage was joint 
“ancestral property and that the mortgage debt cannot be enforced 
against the other members of the family and subsequent transferees 
unless the deed was executed in lieu of antecedent debts or was for 
legal necessity. At the time when the learned Subordinate Judge 
delivered his judgment the interpretation put by this Court on the 
expression “incurred wholly apart from the ownership of the joint 
estate or the security, afforded or supposed to be available by such 
joint estate” occurring in the judgment of their Lordships of the 
Privy Council in Saku Ram Chandra v. Bhup Singh (+) was that 
amounts borrowed under preyious mortgages secured on joint family 


. property could not amount to antecedent debts; vide Mangal 
$ Prasad v. Brij Narain (°). The learned Subordinate Judge accord- 


ingly brushed aside the question of antecedency of the debts and 
(1) I. L. R., 39 All, 437 at 447. (2) I. L. R., 41 All, 235. 
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proceeded only to consider whether there was legal necessity to 
support the debt. He ought to have kept the question of the exis- 
tence of the consideration of the previous mortgages quite separate 
and distinct from the question of their being for legal necessity. 
He examined every item with a view to ascertain whether legal 
necessity had or had not been established. But on the question 
whether consideration had in reality passed, he left many items 
unconsidered. His finding that legal necessity for some of those 
jtems has not been proved cannot be seriously challenged in appeal. 
The position taken up by the learned Advocate for the appellant is 
that the learned Judge has wrongly called upon the plaintiff to 
establish legal necessity for these previous debts. 


Had it not been for two recent decisions of a Bench of this 


Court, to be referred to presently, I would have had no hesitation in 


saying at once that the amounts actually due on the previous mort- 
gages of 1901, 1906 and 1907 were good antecedent debts, in lieu 
of which the mortgage in suitcould have been validly made. 


In the Full Bench case of Chandra Deo -Singh v. Mata LOI 
(*), Stamey; C. J. remarked :— 


“Now by the expression antecedent debt I understand a debt 
which is not for the first time incurred at the time of a sale or 
mortgage that is presently incurred but a debt which existed prior to 
and independently of such sale or mortgage. It must be a Jona fide 
debt not colourably incurred for the purpose of forming a basis for 
a subsequent mortgage or sale or other similar object’’. 


Several passages from the judgment of the learned Chief Justice 


were quoted with approval by their Lordships of the Privy Council 
in the case of Saku Ram Chandra v. Bhup Singh (°). In this 


- Jast. mentioned case the contention advanced before their Lordships - 


was that the transaction on a mortgage for Rs. 200 should be 
treated substantially as if the mortgagor got Rs. 200 into his 
hands first, and that then granting the mortgage he became an 
“antecedent debtor”. This contention was naturally repelled. 
But certain passages in the judgment led to a difference of 
opinion between the Allahabad and the Madras High Courts. 
Sir John Wallis, C. J., in delivering his judgment in the Full Bench 
case, answered in the affirmative the question whether an indepen 
dent debt, not immoral or illegal, contracted by the father on the 
security of the joint estate antecedent to the mortgage sued on 
can be treated as an antecedent debt so as to support the charge 
on the son’s share also to the extent of the sum secured on the prior 
mortgage. When the case decided by the Allahabad High Court 
went up in appeal before their Lordships of the’Privy Council, it 
was referied toa Full Board, and is‘reported as 71i} Narain v. 
Mangal Prasad (*). At page 102 their Lordships entirely agreeg 
with the views of the learned Chief Justice in the Full Bench 


(1) ISL. R, 31 All, 176 at 190. (2) I. L. R., 39 All, 437 
(3) EL. R, 46 All, 95: 
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Madras case. Their Lordships laid down five propositions as the 
result of the previous authorities, the fourth one being as follows :— 
“ Antecedent debt means antecedent in fact as well as in time, that 
is to say, that the debt must be truly independent and not part of 
the transaction impeached”. This is an authoritative pronounce- 
ment on the scope of the definition® of an antecedent debt It 
undoubtedly indicates that in order to be an antecedent debt it must 
not only be antecedent in point of time, that is to say,a prior debt, 
but must also be antecedent in fact, that is antecedent in reality, and 
must be separate and independent and no part of the transaction 
which is being impeached. If there are two mortgages, which 
though of different dates are really part and parcel of one and the 
same transaction, it is obvious that the first cannot be treated as 
antecedent in fact. On the other hand, if two debts are quite dis- 
tinct and separate and do not form one continuous transaction, the 
mere fact that the former debt has been discharged or paid off by 
the second debt or even incorporated in it, would not prevent the 
previous debt from being an antecedent debt within the meaning 
of the definition. Ido not consider that the word “independent ” 
used by their Lordships implies that there should be no connection 
of any kind whatsoever between the two debts. It merely means 
that they should not be part of the same transaction, or the means 
of some device Of course, when one debt is paid off by a subse- 
quent debt, there must be in one sense a connection between the 
two. I cannot, however, imagine that it was the absence of such 
connection that was contemplated when the word “independent ” 
was used. If such were the case, then almost the whole effect of 
the ruling would be destroyed, for no question of the discharge of 
an antecedent debt can arise unless that debt is connected with the 
subsequent debt in the sense of having been paid off by it. Of 
course, where at the time when the first mortgage transaction is 
entered into, it is in contemplation that it will hereafter be converted 
into a second mortgage transaction, in order that it may operate as 
an antecedent debt, the position would be quite different. But when 
the second mortgage transaction is not thought of at all at the time 
when the first mortgage transaction is entered into, the first must 
be considered to be independent of the second, even though at the 
time when the second mortgage is taken the amount due on the first 
mortgage is set off. We have to see whether the first debt was 
independent of the second and not whether the second is indepen- 
dent of the first. That is the only interpretation which I think the 
language employed by their Lordships can bear. 


In the case of Bim Singh v. Ram Singh (+) the learned Chief 
Justice and Mr. Justice Piggott held that older mortgages of 1904 
tnd 1910 which had formed the consideration for the sale in question 
constituted antecedent debts inasmuch as they were antecedent in fact 

(1) [1924] 22 A. L. J. R$, 180. s 
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as well as in time being wholly independent of the transaction of the 
sale which was being impeached, and were in no sense parts of that 
transaction. Similarly another Bench of this Court in the case of 
Gaurt Shankar Singh y. Sheonandan Misra (*) held that a second 
mortgage executed to satisfy the debt due under an earlier mortgage 
was good as the debt discharged was an antecedent debt for which 
the other members of the family were liable. This view has been 
impliedly accepted by the learned Judges who decided the Full 
Bench case of Gajadhar v Jagatnath (?). 


Strong reliance has however been placed on behalf of the res- 
pondents on two unreported cases recently decided by a Bench of 
this Court. In Second Appeal No. 1729, of 1923 decided on the 
26th of May, 1926, it was held that where a previous mortgage of 
1882 had been renewed by a mortgage bond of 1910, there was 
no antecedent debt to support the alienation. In Second Appeal 
No. 1787 of 1923, decided on the Ist of June, 1926, it was decided 
that a mortgage of 1920, which was in lieu of the amount due on 
a previous mortgage of 1917 as well as on some bahikhata account 
and some cash paid at registration, could not be treated as being in 
lieu of an antecedent debt. It was remarked that there can be no 
more apt example of a subsequent transaction embracing a former 
transaction so that the two became inseparable, than the case of a 
mortgage which includes in its consideration the whole of the sum 
advanced previously on the same security by the same mortgagee. 
It may be that the terms of the mortgagedeeds in the two un- 
reported cases had some peculiarity in them which is not expressly 
referred to in the judgments and which influenced the learned 
Judges, but if it was intended to lay down the general proposition 
that whenever a subsequent mortgage includes in its consideration 
the amount advanced previously on the same security by the same 
mortgagee, even though the two transactions are separated in point 
of time and do not really form one and the same transaction, there 
ig no antecedent debt. I would, with great respect, not be prepared 
to accept it in its generality. I donot think that the fact that it 
is the same mortgagee necessarily makes any difference. The very 
plea of the discharge of an antecedent debt implies the inclusion of 
that debt either by payment or set off in a subsequent debt. The 
question of antecedency would not at all arise unless that previous 
debt formed part of the second transaction. 


In the present case the mortgage-deeds of Igor and 1906 
were executed long before the mortgage-deed of 1918, which is in 
dispute. There cannot be any possible suggestion that the mortgage 
of 1918 was in contemplation in 1901 or 1906. Nor is it possible 
to contend that all these three formed’one and the same transaction. 
They are obviously absolutely separate, distinct and independenty 
transactions. The me% fact that instead of bringinga suit to enforce 


(1) [1924] 22 A.L.J] R., 369. (2) [1924] 22 A. L. J. R., 601. 
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his claim on the previous documents, when time was about to expire, 
the mortgagee thought fit to take a fresh mortgage in lieu of ‘the 
amounts due on the previous deeds as well as some further consider- 
ation and also agreed to reduce the rate of interest, cannot destroy 
the character of the previous mortgages as antecedent debts, the 
inclusion of the previous amounts notwithstanding. 


I would therefore hold that the previous debts, if proved, consti- ` 
tuted antecedent debts and there was no necessity to prove legal 
necessity for them. I would accordingly proceed to consider whether- 
consideration passed on these previous mortgage-deeds. As regards 
the document of 1901 the learned Subordinate Judge has himself 
found that this was supported by consideration. That finding is not 
challenged before us. 


As regards the mortgage-deeds of 1906 and 1907 his findings are 
that portions of the amounts said to’ have been borrowed under 
these documents have not been really paid. These findings are 
really ~based on the supposition that the plaintiff has failed to prove 
his case because he has not produced the originals of the documents 
mentioned in these mortgage-deeds the amounts of which are said 
to have been set off. The learned Subordinate Judge has not 
considered the circumstances of this case nor has he attached any 
weight to the fact that these documents are very old and that there 
was an acknowledgment by Balwant Singh -of the receipt of the 
consideration The main contesting defendants are subsequent 
transferees, and Balwant Singli the mortgagor has not chosen to file 
a written statement denying the reecipt of the consideration, nor has 
been examined as a witness to explain away his own acknowledgments 
before the Sub-Registrar. In addition to the mortgage-deeds and 
the acknowledgments of Balwant Singh the plaintiff produced oral 
evidence to show that these deeds were supported by- consideration 
It is not quite clear why the evidence of Kallu Mal who was an 
attesting witness to the document of 1906 has not been believed 
în toto. There seems nothing to discredit his evidence. He has 
deposed that the original bonds were returned after the execution of 
the document of 1906, and that full consideration had been paid for 
it. Similarly there is the evidence of Shyam Lal and Ram Dayal 
as regards the second mortgage-deed of 1907. All this is one-sided 
evidence. Iam, therefore, not prepared to accept the finding of the 
Subordinate Judge that part of the consideration of these documents 
has not been proved. 


The result therefore is that the amounts due on the three 
mortgage-deeds of-ig01, 1906 and 1907 must be deemed to have 
been valid antecedent debts which could form a valid basis for the 
transfer ‘in question. ° 


% Boys, J.—The facts of this case are set out in the jude ment of 


my learned brother Mr. Justice Sulaiman, with which I agree. But 
in view of the importance of the question ° raised, I will cane state 
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my own views. The plaintiff mortgagee brought a suit against 
the executant of the mortgage, Balwant Singh, and certain other 
- members of the joint Hindu family and their transferees, on a 
mortgage, dated oth April, 1918. The consideration for that mortgage 
consisted of three bonds, certain expenses relating to the execution 
and registration of the ded and some money which was for the 
payment of Government revenue. The only point which I propose 
to consider is the question whether the three bonds (found to have 
been for consideration) constituted antecedent debts. The judgment 
of the learned Additional Subordinate Judge was passed before the 
recent decision of their Lordships of the Privy Council in Brif 
' Narain v. Mangala Prasad (+) and he held that, “Inasmuch as all 
the bonds set off in suit are mortgage bonds, they cannot be held 
binding as antecedent debts on the family’. He therefore went 
into the question of whether these bonds were justified by legal 
necessity, and decreed only part of the claim. The three bonds are 
dated 5th February, 1901, 16th January, 1906 and 19th November, 
_1907, and they constitute the great bulk or the consideration of the 
bond in suit. On behalf of the mortgagee-appellant the first ground 
of appeal is that “because the mortgage in suit was wholly valid and 
the various items of consideration were proper, it was fully binding 
on the mortgagor”. The third ground taken is that, “because it has 
- been proved that the various items making up the consideration of 
the mortgage bonds, dated 16th January, 1906 and 19th November, 
1907 were either good antecedent debts of Balwant Singh or the 
debts had been incurred for legal necessity or the benefit of the 
family and the lower court should have found both of them to be 
wholly valid and proper”. These grounds were drafted on the 28th 
March, 1923, that is to say, before the judgment of their Lordships 
of the Privy Council to which I have adverted above. For the 
appellant it has been argued before us that, in view of that judgment, 
all these three bonds must, apart from any question of legal neces- 
sity, be regarded as antecedent debts On behalf of the respon- 
dent it has been urged that all the bonds were in favour of the 
mortgagee of the latter bond in suit, and that as it has been con- 
tended, the later bond being merely a renewal in the form of one 
bond of the three former bonds and in favour of the same mortgagee, 
the three bonds did not constitute “debt antecedent in time and 
fact” within the meaning of that expression as used by their, Lord- 
ships of the Privy Council. 


This contention was raised before two learned Judges of 
this Court and accepted by them in Babu Ram v. Madho Rant, 
Second Appeal No. 1729 of 1923, decided on May 26th, 1926, in which 
it was held that, where a mortgage bond executed in 1910 was “a mere 


renewal of a previous mortgage bond executed in 1892, the earlier, 


bond could not be regafded as an antecedent debt”. 
(1) decd R. , 46 All., 95; 51 Ind. App., 129. 


CIVIL 





1926 





SHEO 
PRASAD 


v. 
BALWANT 
SINGH 


m 


Boys, J. 
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CIVIL The same two Judges again held tọ the same effect in Gundi 
1926 ` Lal v. Basdeo, Second Appeal No. 1787 of 1923, decided on June, 
— 1st, 1926. The judgments being of recent date, have not yet been . 
Sepa reported but we have had them laid before us. At the outset, I 





ae ta would note that the present bond in suit is not in fact merely a - 
BALWANT renewal of the earlier bonds There is in addition an item of, 
SINGH Rs, 125 which was taken for the payment of Government revenue.. 
Boys, J. Further, it contains the expression, “now I have, by means of 
entreaties obtained the consent of the said creditors to obtain docu- 
ment after reducing the interest”. I will, however, consider the 


argument for the respondent on the supposition that the later ‘bond 
in suit was merely a renewal of the three earlier bonds as the facts 
of the additional item taken for payment of revenue and that the, 
interest was to some extent reduced, do not appear to me to affect 
the principle which must govern our decision. : i 


In Gauri Shankar v. Sheonandan(*), the second mortgage was 
executed to pay off the first and the mortgagee was the same in both. 
Lindsay, J. dealt quite separately with the two questions that arose. 
First, did the earlier mortgage on the face of ıt constitute an antece- 
dent debt? The reply of Lindsay, J. was definitely in the affirma- 
tive. The second question, did the fact that the earlier mortgage 
was executed to discharge a debt barred by limitation prevent its . 
being an antecedent debt, he answered in the negative. Sulaiman, 
J. did not in terms answer the first question, but the fact that he 
gave the same reply in the negative to the second question inevi- 
tably implies that his answer to the first was in the affirmative. 


The fact that the mortgagee was the same in both the mortgages 
was not specifically weighed and the most that can be said is that 
it was one of the salient features of the case. 


Speaking of this case the learned Judges in Gundi Lal v. 
Basdeo, S. A. No 1787 of 1923, said,.“ if it is to be taken as a 
general finding that all previous mortgages must be held to be ante- 
cedent debts, we are not prepared to agree with that decision ”’ 


With that expression of opinion all must agree, but I do not 

es think Gauri Shankar vy. Sheonandan(') can be taken to suggest any 

such general proposition ; it merely decided that on the facts before 

i the court the earlier mortgage evidenced a debt truly independent 
of and not pait of the transaction impeached. 


Their Lordships of the Privy Council in Brif Narain v. 
Mangala Prasad(*) ‘made it clear that mere antecedency in time 
is not sufficient to constitute a debt “an antecedent debt’’ and the 
debt must be ‘‘ antecedent in fact as well as in time, that is to say, 
that the debt must be truly independent and not part of the trans- 

.* action impeached ”. 


(1) ILL, R., 46 All., 384; 22 A. 7 f. R., 369. 
(2) I. L. R., 46 All, 95. 
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Two propositions clearly seem to follow : (a) that their Lordships CIVIL 
contemplated the possibility of circumstances in which a debt though a: 
‘prior in time would not be “an antecedent debt” and (6) that — 
they intentionally left it open for determination in the circumstances Aree 
of each case whether the debt came within the limits of their defi- ú. 
nition. , BALWANT 

' ; . ; : SINGH 

The case is analogous to that where the courts have to determine 

whether two occurrences are events in the “same transaction ”. oys, J. 


Many possible elements may have to be considered, the interval of 

time, continuity of purpose, community of purpose, identity or 

difference of parties, partial or complete identity of subject-matter, etc. 

One class of case which would be shut out from coming within 

the definition in Brif Narain v. Mangal is where the circum- 

stances establish to the satisfaction of the court that when the first 

mortgage was executed it was contemplated that a second should 

follow and it did follow, the two togefher being merely a device 

to bring the debt within the definition of “ antécedent debt ”. The 

greater the interval, the less the cause for stispicion, the less the 

interval, the greater the cause, but a// the surrounding circumstan- 
ces would have to be weighed exactly as in any other case of deter- 


mination” of the question whether two events constituted the same 
transaction. 


It is clear, as the learned Judges in Gundi Lal v. Basdeo say, 
that the judgment of their Lordships of the Privy Council is a 
pronouncement “in which every word must receive its value”. 
But as I appreciate the language of their Lordships of the Privy 
Council, it is the earlier debt to which attention has to be directed, 
was /hat earlier debt antecedent in fact as well as in time, was 
that earlier debt truly independent of the later. /¢ ts to that 
earlier debt that their Lordships applied the words “ truly inde- 
pendent”. That is, in my view, a wholly different question from 
“Was the later debt truly independent of the earlier”. Whether 
the mortgagee be the same in both transactions or different, it would 
be impossible ever to describe the later mortgage as truly indepen- 
dent of the earlier since the earlier is wholly or in part the fous ef. 
ortgo of the later. fo nee 


As I read the words of their Lordships of the Privy Council 
it is the character of the earlier transaction that must be examined, 
though of course extraneous facts may throw light on that character. 
It is clear that if a creditor lent Rs. 5,000 one day and a day or’ 
two later got a mortgage executed to secure his money, there would 
be no difficulty in holding that the loan was not truly independent '- 
of the mortgage, that it was part of the transaction impeached. 


But I am unable to hold that, where a mortgage is executeds 
to discharge three other mortgages made II, 12 and 17 years pre- 
viously, the single additional fact that the mortgagee is the same 


132 


1050 HIGII COURT Le L. J. Ra- 





CIVIL throughout renders the mortgages made 17, 12 and 11 years previ- 
1926 ously “ not truly independent ” of the later mortgage. 
ia There is one further aspect-of this question to which I would 
SHEO - 8 ‘ ; 

PRASAD advert though it is a question of expediency only, and cannot 


v. affect the decision of the question of the applicability of the defini- 
BALWANT tion laid down by the Privy Council.. To hold that an earlier mort- 
gage cannot in any case be a debt antecedent ın fact as well as in 
Boys, J. time to a later mortgage if the earlier and later mortgagees are 

the same and the earlier debt is wiped out by the later, would in 
effect compel the borrower to give each successive mortgage to 
a different mortgagee. He could not say to the man with whom 
he has always dealt and who has treated him well, 


“Iowe you on a mortgage Rs. 1,000 principal and Rs. 1,000 
interest, I had hoped to be able to pay you off but I can't, 
I want you to give me a fresh mortgage for Ks. 2,000 to dis- 
charge the earlier mortgage ”’ 

The mortgagee might well feng 

. “I cannot give you anything further without getting security. 
You had better go to somebody else who will give you the 
Rs. 2,000 you need,-and who will dischaige you debt to me. 
He will do it because he will be able to claim that-your debt 
to me is an antecedent debt. He may make harder terms than 

2 I would but I cannot help that”. 
I agree to the order proposed. 


. By THE CourRT.—We accordingly allow this appeal and modi- 
fying the decree of the court below decree the plaintiff's claim in 
full. A preliminary decree under Order 34, rule 4 of the Code of 
Civil Procedure shall be prepared. We fix six months from to-day 


as the time for payment. ? 
Appeal allowed. 








CRIMINAL BAL CHAND arras BALMAKUND AND OTHERS 
a VETSUS 


1926 EMPEROR.* 


August, 18. Criminal Procedure Code, sections 337 and 215— Pardon granted after 
postponement of trial—Legality of—Commitment, order of— When can be 
guashed—Eudence Act, section 133—Eudence of an accomplice, when 
can be acted upon. a 
Section 337 of the Criminal Procedure Code does not require 
that a trial or an enquiry should be in progress when a pardon 
is tendered. 
re i Where, upon the application of three out of five accused persons 
charged wilh theft, the Magistrate postponed the case, under sec- 
tion 526 (8) of the Criminal Procedure Code and subsequently 
tendered pardon to one of the accused, held, that the Magistrate 
was competent to grant the pardon. Kishori Gir v, Ram Narayan 
*Crr Rey. No. 496 of 192 e 








BANERJI, J. 


ra) 


VOL. XXIV] HIGH COURT JOXI 


Gir, 8 C. W. N., 77, referred to. 

Under section 215 of the Criminal Procedure Code, it is only 
on aquestion of law that the High Court can be justified i in 
quashing a commitment. 

The real test in deciding as to whether there is evidence which 
could fairly be acted upon it is necessary to see whether a Judge 
at atrial held with the aid of jurymen could say that there 
was no evidence which could go before a jury. Abdul Karim v. 
Emperor, 1 A. L.J. R., 110, Akbar Ali v. Rata Bahadur, 24 
A. L. J. R., 133 and Lachman v. Juala, I. L. Rọ 5 All, 16x, 
referred to. s 

CRIMINAL REVISION from an order of S. M. ISHAQ ESQ., 
Magistrate first class of Azamgarh. 


F. O. O' Nest/, for the applicants. 
M. Waliullah (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


BANERJI, J—This is an application by three persons under 
section 215 of the Code of Criminal Procedure praying that their 
commitment to the court of session for offence punishable under 
sections 120B and 457 read with section 381 of the Indian Penal 
Code be quashed. The learned counsel for the petitioners has taken 
three main points in this case :— 

(1) Thatthe pardon that was tendered to Kapur Chand was 
illegal. 

(2) That the offence with which the accused are charged does 
not fall within the definition of house-breaking ; and 

(3) that there was no evidence to warrant the accused being 
committed to the court of session to stand their trial. 


As regards the first point urged Mr. O’Neill, on behalf of the 
petitioners, says that as the Magistrate had, upon the application of 
three out of the five accused persons, postponed the case, he had 
become functus officio, and therefore, could not under the provisions 
of section 337 of the Code of Criminal Procedure tender pardon to 
Kapur Chand. He. has based his argument on the ground that 
under section 526 (8) of the Code of Criminal Procedure the court 
had to adjourn the case and having adjourned the case the Magistrate 
could do nothing in the matter. I am of opinion that there is no 
force in this contention. Section 337 of the Code of .Criminal 


Procedure does not require that a trial or an enquiry should be in © 


progress when the pardon is tendered. The Magistrate was the 
only Magistrate who had jurisdiction to enquire into the case and 
although he had postponed the investigation or enquiry he had not 
ceased to be the Magistrate who would be or was investigating or 
enquiring into the offence which the accused persons are said to 
have committed My attention has been drawn to the case o$ 
Ktshort Gir yv. Ram Narayan Gir('). I am of opinion that that 
(1) 8 C. W. N., 77. 


i 
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CRIMINAL 
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BAL CHAND 
altas 
BALMAKUND 
Vv. 
EMPEROR 


Banerji, J. 
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CRIMINAL case has no bearing on the question of the competency or otherwise 
of the Magistrate granting the pardon. 








1926 
TENT As regards the second point- taken I have not gone into the 
àlias facis of the case to see whether the prosecution has madc out 


BALMAKUND a case or not but for the purpose of coming to the conclusion 
HNPRR op Whether a charge under section 457 could or could not be framed 
—— _ against the accused, I have examined the allegation made on behalf 
Banerji, J. of the prosecution against the accused It is impossible for me to 
say that upon the statement of facts the court could not frame a 

charge under section 457 read with section 381 It will be a matter - 
for the court trying the accused to decide what facts the prosecution 
have proved to bring the offence, if any, within the purview of that 

section. 


The third point which Mr. O'Neill has very strenuously argued 
before me 1s that I should quash the commitment under section 215 
of the Criminal Procedure Code Under that section it is only on a 
question of law that the High Court would be justified in quashing a 
commitment It has also been urged by the learned counsel for 
the petitioners that if the case does not come within the purview of 
section 215, I should, acting as a court of revision under section 439, 
set aside the commitment. I decline to do so. I am of opinion that 
to test whether there is or is not evidence fora Judge to decide 
and to quash a commitment it is unnecessary to accept the evi- 
dence for the prosecution Whether the evidence is believed - 
or disbelieved at the trial is a matter with which I am not 
concerned. The main evidence against the accused, as it appears 
from the-order of commitment, is that one of the persons con- 
cerned in the theft has been granted a pardon and being an 
accomplice his evidence is not entitled to weight The real test 
in deciding as to whether there is evidence which could fairly be ` 
acted upon itis necessary to see whether a Judge ata trial held 
with the aid of jurymen could say that there was no evidence which 
could go before a jury. Whether an accomplice can be believed 
or whether the evidence of an accomplice has been corroborated is 
a matter for decision at the trial. I cannot, sitting as a revisional 
court, decide whether the statement of Kapur Chand should or 
should not be believed. Mr. O'Neill has referred me toa number 
of cases and he has submitted that the universal practice is not to 
believe the testimony of an approver unless it is corroborated in 
material particulars. One of the cases he has referred to in his 
argument is the case of Abdul Karim v Emperor (*). At page 113 
I find the following observation of Mr Justice Banerji :— 


“I am, therefore, unable’ to regard him as an accomplice of 
such an exceptional kind ‘as would justify the court in dispensing 
with the necessity of the confitmatory evidence which is ordinarily 
required in the case of an accomplice’’. » 

(r) TALT. J. R, tim e 
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Section 133 of the Indian Evidence Act to my mind clearly lays CRIMINAL 
down that the evidence of an accomplice only can be acted upon, T026 
inspite of the section 114, illustration (6) of the Evidence Act It 
is thus impossible for me to hold that the evidence of an accomplice PAL “HAND 
uncorroborated cannot be said to be evidence against an accused BALMAKUND 
In fact, the ruling referred $o above to my mind implies that an 
accomplice may give such evidence that no corroboration at all 
would be required I am, therefore, unable to say that there is any Banerji, J. 
evidence against the petitioners which could not go to a jury. 


1920, 


EMPEROR 


A number of other cases have been referred to bit no useful 
purpose would be served by discussing all those cases. l 


Mr. O’Neill has pressed before me specially the case of Raja 
Singh and has argued that the Magistrate who committed the case- 
to session did not believe implicitly the statement of the accomplice 
while dealing with the case of Raja Singh, and he has further 
submitted that the principle laid down in Alar Alt v. Raja 
Bahadur ('), has not been understood by the learned Magistrate. 
Iam unable to accept that contention The Magistrate has not 
taken upon himself the responsibility of disbelieving or believing 
entirely the statement of the approver but Mr. O’Neill argues that 
inasmuch as the Magistrate has sought to find corroboration of the 
evidence of the approver it shows that he only partially believed 
the approver and did not implicitly rely on him This will bea 
matter for the court that decides the case to consider but I am of 
opinion that the function of a court of revision is not to sit in judg- 
ment over the order of a Magistrate committing a case to the court 
of session Great stress has been laid before me on the case of 
Lachman v. Juala (°). What has been laid down by Mahmood, J. 
in that case has no bearing upon the present petition inasthuch as 
the observations that were made were made upon an application by 
a complainant to set aside the findings of a Magistrate who had 
declined to commit the accused person to the court of session and 
after examining the evidence and the circumstances of the case 
Mr. Justice Mahmood declined to act upon that evidence and to set 
aside the order of the Magistrate. For these reasons I am of opinion 
that there is no force in this application and I dismiss it. 


(1) [1926] 24 A L. J. Rọ 133. (2) I. LR, 5 All, 161. 
BANS BAHADUR RAI AND OTHERS (Defendants) CIVIL 
VEVSUS l 1026 

CHITRA KUT RAI AND ANOTHER (Plaintiffs) * 





Alorigage— Redemption—Suit for—Loreclosure procedure under Regulation MAT: 


I7 of 1806 followed by mortgagee—Decree for proprietary possession—— DANIELS, J. 
When mortgagor's right to redeem extinguished. KING, J. 
Where, in a suit for redemption of a mortgage by conditionat , 
sale, brought by thf heirs of the mortgagors, it was found that the 
4 ¥ A. No. 1345 of 1923 
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CIVIL mortgagee not only adopted the foreclosure procedure prescribed 
1506 by Regulation 17 of 1806 but, after obtaining a rubkar ordering 
foreclosure, he proceeded to institute a suit for proprietary 
BANS possession of the mortgaged property and that the mortgagois 
BAHADUR having admitted the mortgagee’s claim as proper and genuine ”’, 
ae the Munsi! passed a decree accordingly, Aełd, that this decree 
CHITRA KUT was final and conclusive as extinguishing the mortgagors’ right to 
KAI redeem the mortgage. 
Kany Badal Ram .v. Taj Alt, 4 A. L. J. R., 717, Ram Baran Rai 


Vv. Harsewak Dube, I. L. R., 40 All., 387, Jagdish Narain Rai v. 
Ram Sarup Khan, 17 À. L J. R., 691, Alexander John Forbes v. 
Ameeroontssa Be gm, Lo M. I. À., 340 and Maula Baksh v. Taf- 
ammul Husain, soni A. W. N., 51, referred to. 
Z SECOND APPEAL from a decree of E. L. NORTON ESQ, 
í District Judge of Gorakhpur, reversing a decree of BABU HARI 
HAR PRASAD, Additional Subordinate Judge. 
Sir Tej Bahadur Sapru, Peary Lal Banerji and Sankar Saran, 
for the appellants. 


B E. O Conor, M. Waliullah and Kaski Narain Malaviya, 
for the respondents. 


The judgment of the Court was delivered by 


+ 


King, J. KING, J.—This second appeal arises out of a suit for redemption 
of a mortgage by conditional sale executed on the 15th of 
‘i April, 1866. The plaintiffs and certain pro forma defendants are 


the heirs of the mortgagors, and the contesting defendants 
Nos. 1—13, who are the appellants in this Court, are the heirs of the 
mortgagee. The defendants contended that the mortgage was 
foreclosed under Regulation 17 of 1806, and that the right of 
redemption was absolutely extinguished by a decree of the Munsif’s 
court, dated the roth of February, 1876 Adverse possession for 
more than 12 years was also pleaded as a defence. We are not 
concerned with the other pleas raised by the defendants. 


The trial court found that the right of redemption had been 
extinguished and dismissed the suit. 


The lower appellate court held that it was necessary for the 
defendants to prove that’ the foreclosure procedure laid down in 
Regulation 17 of 1806 had been strictly followed, and that the 
right of redemption survived failing proof that all the formalities 
prescribed by the Regulation had been .observed. Finding, that 
the notice issued in the foreclosure proceedings was defective, and 
that there was no proof of a prior demand for payment, the lower 
appellate court held that the right of redemption was not extin- 
guished, and decreed the plaintiff's claim for redemption. 

In our opinion, the learned District Judge was wrong in thinking 

*that, in the present case, it was necessary for the defendants to 
prove that every step in the procedure prescribed by Regulation 
17 of 1806 had been followed. He relie$ upon the ruling in Badal 
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| 
Ram v. Taj Ali (*) and Ram Baran Rat v. ‘Harsewak Dube (Ê). CIVIL 
In these rulings it was held that ina case‘of a mortgage to which i026 
Regulation 17 of 1806 applies, before it can be held that the right — 
of redemption is barred, it must be proved that the requirements BANS 


of the Regulation have been strictly complied with. For instance, vee 
it must be proved that there was a previous demand by the mort- v. 
gagee from the mortgagor of ‘payment of the mortgage debt. These GHITRA 


rulings, however, do not apply to the present case. In the present 
case the,mortgagee did not dnly adopt the foreclosure procedure ing, J. 
prescribed by Regulation 17 of 1806, but after he had obtained a 
rubkar, dated the 15th July, 1875, ordering foreclosure, he then 
proceeded to institute a suit for proprietary possession of the 
mortgaged property. The suit was instituted in the Munsif’s 
court on a valuation of Rs. 601 which was the consideration 
mentioned in the mortgage-deed. The mortgagors put in a written 
statement admitting the claim. They stated that 
“as a matter of fact, the.claim is proper and the document in 
favour of the plaintiffs is genuine and payable. The amount was 
borrowed and the mortgage-deed by conditional sale was executed 
by these defendants. The foreclosure proceedings were taken 
, within the knowledge of these defendants. The plaintiffs should 
be awarded possession as prayed for in the plaint, these 
defendants and their heirs shall have no objection to it”. 
In accordance with the admission of the mortgagors, the Munsif 
passed a decree for proprietary possession of the mortgaged 
property in favour of the mortgagee on the 19th of February, 1876. 


The learned District Judge has failed to note the significance of 
, this decree for proprietary possession. Those cases'upon which the, 
lower appellate court relies, to which we may add the case of Jagdish 
Narain Rai v. Ram Sarup Khan(*) in which it was held that the 
right of redemption is not absolutely barred by reason of foreclosure 
proceedings under Regulation 17 of 1806 unless it is proved that the 
procedure prescribed by that Regulation has been strictly followed, 
are all cases in which the mortgagee after taking proceedings under 
the Regulation had failed to institute a suit for proprietary possession 
or for a declaration of his absolute title In our opinion, the fact that 
in the present case the mortgagee instituted a suit for proprietary 
possession im addition to adopting the foreclosure procedure under 
Regulation 17 of 1806, is of vital importance 


It was pointed out by their Lordships of the Privy Council in 
Alexander John Forbes y. Ameeroonissa Begam (+) that the mortgagee 
after having done all that Regulation, 17 of-1806 requires to be done 
in order to foreclose the mortgage and make the additional sale 
absolute, must bring a regular suit to recover possession if he is out 
of possession, or to obtain a declaration” of his absolute title if he is 
in possession. In that suit the mortgagor may. contest on any ss, 

` (1) [1906] 4 A. L. FR., 717. = (2) L L. R., 40 All, 387. 
(3) Morg] 17 A. L. J.R Gr ` (4) 10 M.I. A., 340 
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CIVIL sufficient grounds the valıdity of the conditional sale or the regularity 


lone of the proceedings taken Tinder the Regulation in order to make it 
— absolute. e320", 


noa In the prešent case the mortgagee did bring a regular suit to 
RAI recover possession. [t was no doubt open to the mortgagors.in that- suit 
Cuitra kur t° contest the regularity of the proceedings taken under the Regula- 
KAI tion. They might have urged that no previous demand had been 
ee made or that the form of notice was inyalid. They had, the opportu- 
ing, J. 


nity of raising any objection they thought fit, but as a matter of fact, 
they raised no objection and admitted the plaintiff’s claim which was - 
accordingly decreed by the Munsif. It is impossible to go behind 
this decree which has long ago become final. It is quite unnecessary 
for the defendants to prove strict compliance with all the formalities 
laid down for foreclosure proceedings under the Regulation, since 
their title does not rest only upon these proceedings, but primarily 
upon the decree in the regular suit for possession. In the case of 
Maula Baksh v. Tajammul Husain) where the mortgagees after 
-obtaining an order for foreclosure unler Regulation 17 of 1806, 
subsequently got an ex parte decree declaring their right to proprietary 
possession, it was held by a Judge of this Court that he was not 
entitled to go behind that decree for the purpose of looking into 
the validity or otheiwise of the foreclosure proceedings which pre- 
ceded it, and the decree must be taken as conclusive of the proprietary 
title of the defendant to the landin suit. The argument applies with 
even greater force in the present case, since the decree of the 19th 

“of February, 1876, was not merely an ex parte decree, but was passed 
on the mortgagors’ own admission In our opinion, that decree is 
- fina] and conclusive as extinguishing the plaintiffs’ right- to redeem 
‘the mortgage. 


. The question of res judicata strictly speaking does not arise, 
since the present suit is cognisable only by the Subordinate Judge 
and not by the Munsif. The plaintiffs’ claim ıs not barred by the 
principle of res judicata, but by the fact that their right of redemp- 
tion has been extinguished by the decree of 1876. ~ 


The plaintiffs had tried to attack the validity of that decree on 
the ground that the Munsif had no jurisdiction to entertain the suit 
This objection has no force. There’is no reliable evidence to show 
that the value of the property in 1876 was more than Rs 1,000. 
Moreover, the suit was valued at Rs 601, the amount of consideration 
mentioned in the document. No objection was raised to the Munsif’s 


Jack of jurisdiction and it is too late to raise that plea about so years 
afterwards. 


| We, thereforé, allow the appeal and restore the decree of the 
trial court. The appeal is allowed with costs 


ee A bheal allowed. 
(1) [1892] A. W. N., z9. 7 
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LALTA PRASAD (Plaintiff) “EÀ ar 
versus 1926 
JAGDISH NARAIN AND OTHERS (Defendants) * June, 9: 
Transfer of Property Act I V o f 1882), section 58 (c)— Property sold ganuava 
for consideration and agreement to recover same on payment of purchase LAL, J 


price within specified period—-Morigage by conditional sale—Property ASHWORTH, 
acquired by third party Whether bound by contract. J. 
Three- documents were executed between the same parties 
on the same date. The first was a sale-deed purporting 
-tọ convey absoiutely a house. to the vendees, fora consi- 
deration, the second was an agreement by the vendees to 
re-convey the said house to the vendors if they repaid the 
purchase price with interest within three years, and the third 
was a lease granted by the vendees to the vendors [or a specified 
period reserving a rental per mensem equivalent to the interest 
on the purchase money. Ae/d, that the three documents formed 
part of the same transaction and amounted to a mortgage by 
conditional sale and an agreement to sell to the. mortgagor was 
specifically enforceable subject to the rights of the mortgagee. 
Shambhu Swami Moodelly v, Huscanm Rowthen, I. L.R. Ir Mad., 1, 
Balkishan Das v. W. F. Legge, I. L. R., 22 All., 149, Muhammad 
Hamiduddin v. Fakirchand, I. L. R., 42 All., 437, Madhavrao 
Keshavrao v. Sahabrao Ganpatrao, I. L. R., 39 Bom., 119, followed. 
Bhagwan Singh v. Bhagwan Din, I. L. R., 12 All, 387, Muth- 
velunudaliar v. Vythilinga Mudalliar, IL. R., 42 Mad., 407 and 
Narsingerjt Gayangern N. Paruganti Parthasaradh?, 51 In. App., 
305, referred to. 
FIRST APPEAL from a decree of BABU PREO NATH GHOSE, 
Subordinate Judge of Bareilly 


B. E. O'Conor and /gbal Ahmad, for the appellant. 


Surendro Nath Sen, Uma Shankar Bajpai and Naratn Prasad 
Asthana, for the respondents. 


-—, 


The folowing judgments were delivered :— 


KANHAIYA LAL, J.—This was a suit for the specific performance Xankarya 
of a contract of sale in respect of a house situated in Bareilly, and 
the main question for consideration is whether the persons who / 
entered into the contract of sale had a subsisting right in the pro- 
perty which they could have conveyed to the plaintiff. 


The allegation of the plaintiff was that the house belonged to 
the defendant, Jagdish Narain and Gopal Narain and their father 
Hirdey Narain, that on the 24th of.July, 1920 they agreed to sell 
the same to the plaintiff for Rs. ro,ooo, out of which Rs. 9,265 
were to be paid to the defendaht Ganesh Parshad on account off 
the money said to have ween due on a prior mortgage ; Rs. 500 were 

° * F, A. No. 406 of 1922 
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paid to Raja Lalta Parshad on account of another mortgage ; Rs. 200 
are said to have been paid as earnest money and the balance was 
to be paidvat'the time of registration. The plaintif also alleged 
that in pūrsuance of the said contract he had paid Rs. 500 to Raja 
Lalta Parshad through the vendors and also advanced Rs. 100 for 
the purchase of the necessary stamp-paper for the execution 
of the. saledeed. He further stated that a draft saledeed was 
eventually prepared and faired out but, in the meantime, the defend- 
ant Ganesh Parshad induced the vendor to resile from the bargain 
and to refuse to sell the said property to the plaintiff. The plaintiff 
also claimed Rs. 140 as damages for having been kept out of the 
possession of the house. 


The defendant Jagdish Narain denied having entered into the 
said contract. The other defendants, Gopal Narain and Hirdey 
Narain, pleaded that no sale-deed was executed because the plaintiff 
himself had been guilty of the breach of the contract by insisting 
on entering in the sale-deed certain term which were outside the 
original bargain. He denied that any money had been paid to him 
by the plaintiff for the purchase of the stamp-paper, and further 
stated that they*had returned Rs. 728 to the plaintiff as per detail 
given by him in the written statement. The defence of Ganesh 
Parshad was that the defendants Jagdish Narain, Gopal Narain and 
Hirdey Narain had already conveyed their rights in the house in 
dispute by an absolute sale to him on the 6th of September, 1917, 
that they had obtained an agreement from him to reconvey the 
property to them, if they repaid this sale consideration with interest 
thereon in the shape of rent at I2 annas per cent. per mensem 
within three years, and that on the 6th of September, 1920 the 
vendors relinquished their rights to obtain a reconyeyance. He 
denied that the vendors had any power to agree to sell the house 
to the plaintiff after they had sold their rights to the contesting 
defendant, and that the plaintiff was not entitled to any relief. 


The court below found that the house in question had already 
been conveyed by an absolute sale by the vendors to Ganesh Parshad 
by the sale-deed of the 6th September, 1917 and that the agreement 
to reconvey the house to the vendors on repayment by them of the 
consideration money and the lease granted by, Ganesh Parshad to 
the vendors were separate transactions which did not in any way 
derogate from the right of Ganesh Parshad to claim to be the abso- 
lute owner of the disputed property on the date on which the vendors 
purported to reconvey the same to the plaintiff. 

In order to appreciate the precise bearing of the various trans- 
actions entered into by the vendors it is necessary to go into some 
of the attendant circumstances in detail. The house in dispute 


“stands contiguous to a temple, and originally belonged to the per- 


sons by whom that temple was founded. If* 1918 it wag purchased 
by the defendants Gopal Narain and .*Jagdish Narainefrom those 
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persons, and it was subsequently mortgaged by them with Ganesh 
Parshad on the Irth of March, 1916. In order to pay the money 
due on that mortgage, the transaction, the precise nature of which is 
here in question, was entered into on the 6th of September, 1917. 
It was evidenced by three documents. One of these documents 
was a sale-deed, purporting to have been executed by Jagdish Narain, 
Gopal Narain and Hirdey Narain ın favour of Ganesh Parshad for 
a éonsideration of Rs. 8,500, out of which Rs. 5,925 were to be 
credited in satisfaction of the prior mortgage, Rs. 200 were said 
to have been received in cash in advance, and the balance was paid 
at the time of registration. The other was a deed of agreement 
by Ganesh Parshad to reconvey the property. to the vendors, if they 
repaid Rs. 8,500 with interest at the rate of 12 per cent. per 
mensem in three years. The third was a lease granted by Ganesh 
Parshad to the vendors for a period of three years, reserving a 
rental of Rs. 63-12-0 per mensem equivalent to interest on the pur- 
chase money at 12 annas per cent. per mensem. The agreement 
provided that if the interest chargeable on the purchase money 
was not paid annually, the vendee shall in no case and on no account 
execute a reconveyance of the said property in favour of the ven- 
dors, and the terms of the agreement shall become altogether void. 
It further provided that when the amount of rent was paid under 
the rent agreement executed by the vendors in favour of the vendee, 
the vendee shall execute a deed. of reconveyance on receipt of 
Rs. 8,500 from the vendors aforesaid and the amount of rent shall 
be treated as interest. The rent deed provided that the repairs 
of the house shall be carried out by the lessees during the period 
of their tenancy and if the rent secured by the lease was not paid 
half yearly, the lessor shall be entitled to eject the lessees from the 
said property. There was a further covenant that if by reason 
of any negligence or accident or other cause the house fell into 
ruin or became dismantled, the lessees shall be liable to pay the 
price thereof with damages for'any loss which the lessor may 
sustain in consequence. 


It is urged on behalf of the plaintiff-appellant that these three 
transactions were really intended to operate as a mortgage by condi- 
tional sale, and that the vendors had a subsisting interest in the 
property which they could have subsequently agreed to convey to 
him. The sale-deed ostensibly purports to convey the property 
absolutely to Ganesh Parshad, but 'the agreement executed on the 
same date by Ganesh Parshad shows that his intention was to 
hold the property for the time being till the vendors had repaid 
the consideration with interest thereon at 12 annas per cent. per 
mensem, for which a period of three years was allowed to them. 
There could hardly have been any question about charging interest 
on the purchase money, if the transaction had been an out and ov 
sale, much less for flowing the vendors to remain in posséssion 
of the hou’e subject to the payment of that interest half-yearly in 
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the shape of rent or for requiring them to execute all repairs 
and be responsible for its value, if ıt fell into ruins by reason of any 
unforeseen accident or any other cause. 


Before the Transfer of Property Act of 1882 was enacted, there 
were various kinds of mortgages in vogue in this country, one of 
which was known as the éa#-bul-wafa* or mortgage by conditional 
sale. The Transfer of Property Act gave statutory recognition to 
the different kinds of mortgages then in vogue, and section 58 
accordingly provided that where the mortgagor ostensibly sold the 
mortgaged property on condition that en default of the payment 
of the mortgage money at a certain date the sale was to become 
absolute or on condition that on such payment being made the sale 
shall become void, or on condition that on such payment being made 
the buyer shall transfer the property to the seller, the transaction 
shall be regarded as a mortgage by conditional sale. The remedies 
open to such a mortgagee by conditional sale are laid down in section 
67 read with Order 34, rules 2 and 3 of the Civil Procedure Code 
and the mortgagor in such a case though figuring as an ostensible 
vendor, is entitled to redeem the mortgage on payment of the money 
due on the mortgage. If there is a sale followed by an independent 
agreement to reconvey within a certain period, restricted by a condi- 
tion rendering such agreement void after the expiry of that period, 


`~ aright to the specific performance of the agreement may in certain 


circumstances be permissible. But where the two form parts of 
the same transaction, the transaction evidenced by such reciprocal 
deeds must, in the absence of any indication of a contrary intention, 
be regarded as a mortgage by conditional sale, and the right of 
the mortgagor to redeem the property remains unaffected by the 
expiry of the term. 


In Lhambhu Swamy Moodelly v. Hussain Rowthen(*), their 
Lordships of the Privy Council pointed out that the contract of 
mortgage by conditional sale was a form of security known through- 
out India, and by the ancient law of India, which must be taken to 
prevail in every part of India where it had not been modified by 
actual Jegislation or established practice, was enforceable according 
to its letter. In Balkishan Das v. W. F. Legge (°), where a deed of 
sale of land for value accompanied by a deed of agreement between 
the parties for repurchase by the vendor on repayment by him of 
the purchase money to the vendee on a future date fixed and the 
deeds were followed by transfer of possession to the vendee, and the 
receipt of profits by him, it was held by their Lordships of the 
Privy Council that though the vendor did not exercise the right of 
repurchase till long after the expiry of the period fixed, he was 
entitled to redeem the transaetion as if it wasa mortgage by condi- 


etional sale. Their Lordships pointe out that though oral evidence 


was not admissible for the purpose of asce@taining the*intention of 
(1) L L. Rẹ r Mad,” o(2) I. L. R., 22All., 149. 
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the parties to the deeds, the case could be decided on a consider- 
ation of the documents themselves with only such extrinsic evi- 
dence of circumstances as might be required to show the relation 
of the written language to the existing facts. They pointed out 
that it was not necessary in the case of such a mortgage that the 
mortgagor should make himself personally liable for the repayment 
of the loan, and if the deeds contained indications that the parties 
` intended to effect a mortgage by conditional sale effect must be given 
to that intention. In Maungkyin v. Ma Shwala (*) their Lordships 
again pointed out that though as between the parties to an absolute 
conveyance oral evidence was not admissible to prove that the trans- 
action was intended to be a mortgage, it was open to a third party 
like the plaintiff in the present case, who seeks specific performance 
of a contract of sale, to produce evidence to show the real nature of 
the transaction. In Muhammad Hamiduddin v. Fakirchand (°), 
where two documents were executed on the same day and between the 
same parties one of which purported to be an absolute sale of a 
certain village and the second purported to be an agreement on the 
part of the vendees to reconvey the property on the repayment of a 
certain sum of money within a certain period with interest ata cer- 
tain rate after deducting the profits derived from the village, it was 
held that having regard to the terms of the agreement that interest 
should be paid on the purchase money, and that the profits of the 
village should be taken into account in order to ascertain the actual 
sum which the vendors shall have to pay in order to recover the 
property, the transaction could not be regarded as a sale with a con- 
dition for repurchase but a dat-bul-wafa or mortgage by conditional 
sale. In Mohtndraman Singh v. Maharaj Singh (*°) it was similar- 
ly held that where a document purporting on the face of it to be 
a deed of sale contained a provision for the reconveyance of the pro- 
perty on payment of the sale consideration within a certain period 
in addition to the arrears of rent which may be then due by the 
tenants of the property conveyed, it was held that the transaction 
was a mortgage by conditional sale, and the right of the ostensible 
vendor to claim pre-emption as a co-sharer of the village must be 
deemed to subsist. In Madhavrao Keshavrao v. Sahebrao Ganpat- 
rao (*) and Kasturachand Lakhmaji v: Jakhia Pandia Patel (°), it 
was held in somewhat similar circumstances that in view of the facts 
and the contemporaneous nature of the two documents, the proper 
construction would be that they constituted a conditional sale, and 
that the real intention of the parties was to effect a mortgage by 
conditional sale by the contemporaneous execution of the two docu- 
ments of sale and re-sale. 


On behalf of the contesting defendants reliance has been placed 


on the decision in PBhagwak Sahat v. Bhagwan Din (°),8 


(1) IT ISR., 4g AIL, 286. (2) I. L. R., 42 All, 437. 
(3) lebe R., 45 All, 72., (4) I. 1. R., 39 Bom., 119. 
(5) I. L. R, 40 Bom., 74. ' (6) I. L. R, 12 All, 387. 
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Jhanda Singh v. Wahiduddin (*) and Muthvelunudaliar v. 
Vythilinga Mudalliar (*). But the facts in each case must neces- 
sarily be judged by the language of the documents, and the surround- 
ing circumstances, if any, proved to show the relation of the language 
used to the existing facts. In Narsingerji Gyanagerft v. Panuganit 
Parthasaradhi (*), where two deeds of the same date were so 
phrased as tobe ostensibly a sale of a certain property with an 
agreement of a re-sale and repurchase’ at the same price at a certain 
date, it was held by their Lordships of the Privy Council, on a 
consideration of the covenants entered in those deeds and the price 
ostensibly paid for the property and the intrinsic value of the 
property, that the transaction was a mortgage by conditional sale. 
There is no evidence here to show what the intrinsic value of the 
disputed property was at the date of the alleged transaction. The 
property had originally been purchased in 1898 by the vendors for 
Rs. 6,000. The contract of sale in favour of the plaintiff was 
effected in lieu of Rs. 10,000 and it is reasonable to assume that in 
1917 when the alleged transaction took place the property must 
have been very nearly of the value which it fetched at the time of 
the sale to the plaintiff. In any event the agreement here was 
that the vendors were to get back the property on payment of the 
purchase money with interest at a certain rate, and that the rent 
payable by the vendors was in substance only the interest chargeable 
on the purchase money and taking these and the other covenants 
into consideration together, the transaction must be regarded asa 
mortgage by conditional sale. The deed of relinquishment on which 
the contesting defendants-respondents rely was not executed till 
after the agreement sought to be enforced was entered into. The 
vendors had clearly a subsisting interest in the property on the 
date of that agreement and the plaintiff is entitled to enforce that 
agreement subject to such considerations of equity or law as may 
arise ın the other pleas which the court below has not determined. 
The appeal will, therefore, be allowed and the suit remanded to the 
court below with a direction to readmit the suit under ‘its original 
number and to dispose of it after determining the other pleas raised 
in the case in the manner required by law. The costs here and 
hereto will abide the result. - ` 


ASHWORTH, J.—I agree in the order passed, but not with the 
test invoked by my learned brother for determining whether a deed 
or series of deeds executed subsequent to the Transfer of Property 
Act (IV of 1882) coming into force, are to be construed as effecting 
an out and out sale or merely a mortgage by. conditional’sale. There 
are three deeds of even date. One has been construed by the lower 
court as an out and out såle the terms of which should be held to 


*, be unaffected by the other two deeds. Of these other two deeds 


(1) I. L. R., 38 All, 570. (2) I. È. R., 42 Mad, 407. 
(3) 51r Ind. App., ds. = 


~ 


- 


VOL. XXIV] HIGH COURT 1063 

ae E 
one provided for reconveyance, if the purchase money is repaid on 
the expiration of three years with interest or without interest in the 
eventof the buyer having received interest in full in the shape of 
rent. The third deed isa lease by the buyer to the seller of the 
property dealt with in the first two deeds. Now there can be no 
doubt that the sale-deed, as we may call it, if considered alone, does 
effect an out and out sale. But the lower court treated the three 
deeds as constituting one agreement by which must be meant that 
the total consideration proceeding under the three deeds from one 
party was to be regarded as set against the total consideration pro- 
ceeding under those deeds from the other party. Neither in the 
court below nor in this court has any objection been taken to this 
by either party, and so I consider it unnecessary to vindicate the 
treatment of the three deeds asa single agreement, which I consider 
correct, by any lengthy argument. _ It suffices to say that if the three 
deeds are not treated asa single agreement, there would be no 
consideration for the agreement to reconvey, and there is a presump- 
tion always in favour of parties intending their mutual promises to 
be effective. 


Had it been permissible to treat the deed of sale as evidence of 
an independent transaction or completed agreement, then under sec- 
tion 92 of the Evidence Act, it would not have been permissible to 
take into consideration the other two deeds; and there could have 
been no question as to the correctness of the lower court’s finding 
that there had been an out and out sale. 


The question, then, is whether .the three deeds when read to- 
gether should be construed as effecting two separate and independent 
covenants, one of an out and. ont sale and one of an agreement to 
re-sell on tender of the sale price along with interest (if not previous- 
ly realised), or as effecting a single mortgage by conditional sale. 
My learned brother has relied upon a passage in the judgment of 
their Lordships of the Privy Council i in Jhanda Singh y. Wahid-ua- 
ain C). This passage is 

“It was not disputed that the test in such cases is the intention 
of the parties to the instruments. That intention, however, must 
be gathered from the language of the documents themselves 
viewed in the light of the surrounding circumstances ”’ 

In the light, however, of a previous decision of their Lordships in 
Balkishen Das v. Legge (°), which is referred to ‘in the Jhanda 
Singh v. Wahid-ud-din (*) decision, it must be understood that 
surrounding circumstances can only be looked to for explaining the 
relation of the language of the deed to existing circumstances where 
the meaning of that language is open to doubt. It is noticeable that 
in Jhanda Singh v. Wahid-ud-din a) *their Lordships did not a 
surrounding circumstances. ° s 


The two Privy C&umncil decisions just referred to and also 
(1) I. L.R., 38 All, 570 at°574. (2) [1899] I. L. R., 22 All., 149. 
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another earlier decision Of their Lordships of the Privy Council in 
Bhagwan Sahatyv. Bhagwan Din (+) all were made with reference 
to transactions effected before the enactment of the Transfer of Pro- 
perty Act (IV of 1882). 


I do not consider that these decisions are a safe guide to the 
interpretation of deeds effecting a transaction subsequent to the 
enactment of the Transfer of Property Act It is true that in the case 
of Balktishen Das v. W.F. Legge (°), already referred to, Lord 
Davey stated that it might be assumed that the framers of the Trans- 
fer of Property Act intended to state the law previously existing, 
This remark, however, was merely an otter dictum. It has been 
held by their Lordships of the Privy Council that there is no 
presumption one way or another that a statute is intended to maintain 
or alter the existing law, and that the intention of a statute must, if 
possible, be gathered from its language. See Barendra Kumar 
Ghose v. The Emperor (*). 


Section 58(c) of Act IV of 1882 prescribes that where the 
mortgagor ostensibly sells the mortgaged property on condition that, 
on payment of the mortgage money on a certain date, the buyer 
shall transfer the property to the seller, the transaction is to be 
regarded as a mortgage by conditional sale, and as such it will attract 
the provisions of the Act applicable to mortgages in general and 
to this kind of mortgage in particular. It has been contended that 
this definition of the mortgage by conditional sale can only be held 
to apply where it is first established that the transaction is a mort- 
gage. A careful consideration, however, of the whole of section 58 
will show that this is not the case. The expression, “where the 
mortgagor ostensibly sells the mortgaged property”, clearly shows. 
that the relationship of the mortgagor and mortgagee arises solely 
from the sale of the mortgaged property, when that sale is “on con- 
dition” that on repayment the buyer shall transfer the property to 
the seller. If the parties were to set forth that the transaction was 
a mortgage, it would be impossible for the deed to fulfil the require- 
ment that it shall be an ostensible sale. Now, it being an ingredient 
of a mortgage by conditional sale that the transferor shall ostensibly 
sell, we cannot infer that the transaction is not a mortgage because 
the transferor uses language, in any portion of the deed, applicable to 
a sale and not applicable toa mortgage It is only by using such 
language that ex Ay fofhkest the transferor can effect a mortgage by 
conditional sale We must, therefore, in construing deeds of this 
class, ignore all expressions indicating that the transaction is a sale 
and not a mortgage, or indicating that the relationship of mortgagor 
and mortgagee, or of creditor and debtor, is not to subsist. Nor, 
again, does it appear to mre that we may invoke, as indicating 
ean out and out sale, language exptessing an intention’ that the 
Temedies of either party shall be otherethan those’ prescribed 


(1) [1889] I. L. R., 12 All, 387. (2) » [1899] I. L. R., %2 All., 149 
(3) [1924] 29 C. W. N., 181 at 192, 
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by the Act for the parties to -a mortgage ~by~ conditional sale. 
Such language really only carries into effect the requirement of 
the section that the transaction shall,be an ostensible sale. More- 
over, in the case of other mortgages, provisions as to the taking of 
accounts or as to restriction on the right of redemption are ignored 
where they conflict with the provisions of the Act, as being a clog 
on the equity of redemption. I see no reason why the parties to 
a mortgage by conditional sale should be allowed to ‘contract 
themselves out of the Act any more than the parties to any other 
kind of mortgage. 


There is a further reason why the language of section 58(c) of 
the Act should be construed strictly. Strictly construed the section 
means that only two conditions have to be established, namely, that 
the deed is an ostensible sale-deed and, secondly, that the sale is 
made on condition that, on payment of the mortgage money on a 
certain date, the buyer shall transfer the property to the seller. In 
English law a covenant to re-sell, even without consideration, is bind- 
ing if contained in a document under seal. “The deed imports 
consideration”. In India unless we can find that the promise to 
re-sell was in consideration of the sale, that promise will be deemed 
to be without consideration and unenforceable. There is a strong 
presumption that parties to a document intend their covenants to be 
enforceable. This fact does appear to have been brought to 
the attention of their Lordships of the Privy Council in the 
cases recited. 7 


Accordingly I hold that since the passing of the Transfer of 
Property Act the test to be applied in such cases is merely whether 
the parties, from the language of the deed, are to be deemed to 
have intended that the covenant to re-sell should form a part, along 
with the purchase money, of the consideration for the execution 
of the ostensible sale. The language of the deed will be irrelevant 
for any other purpose. Outside evidence will only be admissible 
when the relation of the language of the deed to the existing cır- 
cumstances is doubtful, that is to'say, outside evidence will seldom 
be admissible Any provision as to accounting or as to redemption 
which would conflict with the provisions of the Transfer of Property 
Act will be deemed a clog on the equity of redemption. The 
expression ‘mortgage money’ in section 5§8(c) must be deemed to 
mean the purchase price, along with interest or without it, and after 
deduction or addition of any further sum according as the Act 
prescribes such interest, addition or’ deduction. 


The adoption of this view will simplify the law and hearing of 
such cases, and is well suited to'this country. It is unnecessary 
to consider the historical origin of section 58(c). The framers of 
Transfer of Property Act may well have considered that, in all cases® 
where a prdmise to re-sell forms part of the consideration for the 
original sale, the transactien should be treated as a mortgage. They 
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may have desired this quite apart from any such consideration, as’ 
that Muhammadans desire to conceal a claim to interest. Indeed, 
if the view set forth in this judgment is not accepted as correct 
law, it would appear desirable to alter the law for the purpose of 
simplifying it. The application of the rules of the English court of 
Chancery to the law of India as laid down in the Acts of the Indian 
legislature was deprecated by their Lordships of the Privy Council 
in Balktshen Das v. Legge, at page 159 ; though itis difficult to 
reconcile with this deprecation, certain expressions of their Lord- 
ships in the later case of Jhanda Singh v. Wahid-ua-din, where 
they appear to have invoked the rule laid down in Alderson v. 
Whtte(*), by Lord Cranworth It may be observed that the test sug- 
gested in this judgment would have resulted in the same decision 
in all the three Privy Council cases referred to. In two of these 
cases, where the promise to re-sell was stated to be merely arising 
out of goodwill, and was, in one case, described by their Lordships 
as an afterthought, it is clear that the parties did not express an 


Intention that the covenant to re-sell should be part of the consi- 


deration for the original sale. In the third case where the cove 
nant was held to be a mortgage, there was no language of a 
similar character. 


In the present case there-is no language indicating that the 
promise to re-sell should not be considered part of the consideration 
for the original sale and consequently the presumption that the 
parties intended the covenant to re-sell to be operative, will justify 
a decision that such covenant was part of the consideration for the 
original sale-deed. I may remark that if the test laid down in 
Alderson v. White, and applied by their Lordships to transactions 
preceding the Transfer of Property Act, be applied, the result will 
be the same. There is in these deeds a provision for the calculation 
of interest at the time of re-sale, if such interest has not been 
paid. Such a provision may be said to nave continued a relation- 
ship between the transferor and the transferee which cannot be 
regarded as anything but the relationship of creditor and 
debtor. i 


Eor the above reasons I concur in the remand of the case as pro- 
posed by my learned brother. j 


Appeal allowed. 
(1) [1858] 2 De G. and J., 97 at tos. 
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mortgagor at the time of decree—Civil Procedure Code, section 80— 
Notsce— Official receiver a party—No act or omsssion. 

Where a person acquiring the good-will and stock-in-trade of a 
going concein agreed that the vendors shall have a charge for 
the sale price on the immovable and movable property sold and 
before the price is discharged the vendee goes into liquidation, the 
burden of proving what property was in existence at the date of 
sale is on him or the receiver appointed to take charge of his 
property and on failure to give such proof the whole movable 
property found in his possession at the date-of the failure 
should be considered to be liable. 

Where a suit is instituted ‘against the official receiver for 
establishing and realising a chaige over movable and immov- 
able property of a debtor and the plaintiff did not allege any 
act or omission on the part of the receiver, no notice of suit 
is necessary. Rajmal Manikchand Marwadi v. Hanmant Anayalia, 
I. L. R., 20 Bom., 697, Damodar /agfiwan v. Govindji Jivabhai, 
73 In. Cas., 240 and Ratanchand Dharamchand v. The Secretary 
of State for India in Council, 18 C. W.N., 1340, referred to. 
Murari Lal v. E. V. David, 22 A. L. J. R., 1116, followed. 

FIRST APPEAL froma decree of PANDIT VISHNU RAM MEHTA, 
Second Subordinate Judge of Cawnpore. - 


Kailas Nath Katju, for the appellant. 


Peary Lal Banerji and Uma Shankar Bajfpat, for the res- 
pordents. 


The judgment of the Court was delivered by 


ASHWORTH, J.—These cross-appeals arise out of a suit brought 
by Skippers and Company Limited, Calcutta (now in liquidation) 
through the liquidator William Duchatel Woellworth against Mr. 
E. V. David, Official Receiver, Cawnpore, Mr. Frank Skippers and 
one Jairam Das. Up to July 1922, Skippers & Co., Limited, a Cal- 
cutta firm, owned a business in Calcutta with a branch at Cawnpore. 
The Cawnpore branch was managed by Mr. Frank Skippers, defend- 
ant No. 2. On the 6th of July, 1922 a sale-deed was drawn up 
whereby: Skippers & Co., Limited, sold the assets of the firm at 
Cawnpore to Mr. Frank Skippers. _ John Skippers and M. Skippers 
were made parties to the saledeed as vendors, but this fact has not 
been considered of any imporfance in the present litigation. The 
sale<leed purported*to convey the business at Cawnpore of Skippers 
& Co., Limited, CalcuttY, and was to include not only the branch 

** F, A. No. 496 of 1924 (con. with F. A. 18 of 1925) 
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known as the Civil Lites branch büt also a branch known as the 
-Cawnpore Motor Company situated on the Mall, Cawnpore. The 
sale was .to cover not only immovable property and lessee 
rigbts but also “the good-will and interest and book debts and 
the benefits of all contracts and engagements owing to or entered 
into by the said-Company’s business at Cawnpore, and the movable 
plant, furniture, trade, machinery, stocks, cars and all other acces- 
sories and all other goods of any kind whatsoever now lying or to 
be found at the Company's business premises at Cawnpore except 
any goods sent on consignment sale account from Goodrich Tyre 
Agency Calcutta.” There was a provision that the vendor 


company 

“shall havealien and charge on all the immovable and movable 
property sold as aforcsaid for securing payment of the balance of 
the said purchase-money or any monies that may remain unpaid 
or become due to the Company hereunder or otherwise, which 
lien and charge shall be subject only to a charge about to be 
created thereon in favour of the Imperial Bank of Indiaor some 
othe: Bank, Company or person to secure an advance to the 
„purchaser to the extent of rupees two lakhs and fifty thousand 
and the purchaser covenants further with the Company to execute 
and register a legal mortgage of the said property as and when 
required by the Company with full powers of sale and realisation 
and also not to create or allow any security or incumbrance 
(except as aforesaid) to rank in priority to or pari passu with the 
Company’s rights hereunder.” / 

The price fixed was Rs. 4,39,800 of which Rs 2,50,000 were paid 
down, and the balance was to be paid a year hence on the 6th of 
July, 1923. `The deed was registered at the Sub-Registrar’s 
office, Cawnpore, on the 30th October, 1922, and receipt of 
Rs. 2,50,000 acknowledged. There is an endorsement showing that 
the sale-deecd was to be handed at the request of Mr. Frank Skippers, 
vendee, to an officer of what was then known as the Tata Industrial 
Bank and is now known as the Central Bank of India Limited. It 
is common ground that Mr. Frank Skippers, in order to pay the 
Rs. 2,50,000 which were paid at the time of registration, borrowed 
two lakhs of rupees from this bank. He had raised Rs. 50,000 in 
some other way with which we are not concerned. It is also 
common ground that on the 30th of July Frank Skippers applied to 
be made insolvent, and that Mr. E. V. David, defendant No. 1, the 
official receiver, was made ad interim receiver of his property. 
The balance under the Saco? became payable on iie 6th of 
July, 1923. 

The present suit is brought against the official receiver, Mr. 
Frank Skippers and one Jairam Das, who is said to have given a 

esurety bond for the payment of the balance of the purchase price, 
“and it asks for a decree for Rs. 1,90,673-0-Q,with costs and interest 
by enforcement of the charge on the prqperty. It alsogasks fora 
sale of all the property in the possession of the official “receiver or 
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Frank Skippers. l a 

The suit was resisted by Mr. E. V. David, official receiver, 
mainly on the ground that he should have had notice under section 
80 of the Civil Procedure Code, and that the charge could not be 
enforced against the movables in the possession of the firm 
at the date of the suit, and that the Central Bank which 
advanced Rs. 2,00,000 to Mr. Frank Skippers had a prior charge 
under the sale-deed against any property sold. Jairam Das, defendant 
No. 3, admitted that he was liable, but only for such balance as 
might be due after proceeding against the movables, etc., under 
the charge set up by the plaintiff, which charge this defendant 
admitted as claimed. 


The Subordinate Judge of Cawnpore decided as a preliminary 
point the question of notice. He held that the official receiver was 
a Government servant but that no notice was required ina case of 
this kind, as the official receiver was only impleaded as being in 
possession of the assets, and not for any act done by Kim in- his 
official capacity. He then decided that the charge only extended 
to movables which formed a part of the property sold by the 
plaintiff firm on the 6th July, 1922 and did not extend to stbse- 
quently acquired movables. He rejected the claim of the Central 
Bank of India Limited to any prior charge on the assets of Mr. 
Frank Skippers. Accordingly he gave a decree against the 
immovable property in the hands of defendant No. 1, defendant No. 
2and against such movables in their- hands as were in existence 
on the business premises at the date of the sale by the plaintiff firm. 
He directed that a commission would issue to determine what these 
movables were, and directed that the list of such movables as found 
by the Commissioner will be deemed to be a part of the decree. - 


A Commissioner was appointed, but, as might be expected, he 
was never able to ascertain what were the movables on the premises 
when the sale took place, and what were the movables on the 
premises at the date of his holding his inquiry that had been 
subsequently added. The successor of the Subordinate Judge not 
being in a position to carry out his predecessor’s direction for the 
addition to the decree of a list of movable property against which 
the decree was to take effect, inserted in the decree a direction that 
no movable property would be proceeded against unless and until 
the plaintiff, in the course of the execution proceedings showed 
that the movable property against;which he asked for execution had 
been in existence at the date of the sale. 


Against this decree the plaintiff has appealed on the ground 
that the charge covered all movable property and stock-in-trade that 
might be found on the premises at’ any date up to the satisfaction 
of the decree. The official receiver has filed a cross appeal which 
raises certain points @ne is that the lower court was wrong in 
refusing, of the ground that the Central Bank Limited was no 
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party to the suit, to declare the existence of a prior charge in favour 
of the Bank. Another is that, as the plaintiff failed to show the 
movables to which the charge extended, the decree should have 
excluded any relief against the movables. A third is that the suit 
was premature owing to want of notice to him as official receiver 


E. V. DAVID under section 80 of the Civil Procedure Code. There are other 
Akane. points raised in the petition of appeal but they have not been 


-+ 


pressed. 


As to the plaintiffs appeal we are of the opinion that the 
language of the sale-deed clearly confined the charge against the 
immovable and movable property to such property as was sold by the 
plaintiff firm There was no provision as to property subsequently 
acquired by the vendee. It has been argued for the plaintiff firm 
that notwithstanding the use of the word “all the immovable and 
movable property sofd’ in paragraph 6 of the sale-deed, the 
circumstances of the case along with certain omissions in the sale- 
deed.clearly indicated that it was the intention of the parties to the 
sale-deed that the charge should operate against all movables 
whether in existence on the premises at the date of sale, or whether 
subsequently acquired before the date of enforcement of the charge. 
It is pointed out that no list of the movables sold was attached to _ 


` the sale-deed, and that the saledeed did not contain any condition 


prohibiting disposal of a property pending completion of the purchase 
price. Again it is pointed out that what was being sold was a retail 
business as a going concern, and that the parties must have been 
aware that the stock-in-trade would change from day to day, so that it 
would be absurd to suppose that the charge was to be confined to the 
stock in existence at the date of sale, inasmuch as the charge would 
not come into effect until a year later. There is some force in these 
contentions, but at the most they only amount to saying that the 
plaintiff vendor would have been well advised to require a charge 
different from the one actually imposed by the saledeed We do 


- not consider that any circumstance can override the express 


language of the deed which clearly is not sufficient to include 
property not on the premises at the time the deed was executed. A 
case precisely on all fours with this case is Tapfield v. Hillman (1). 
This case was relied upon in a previous decision of this Court, 
Robert William Andersony The Bank of Upper India, Limited (°). 
It is true that in Tapfield v. Hillman what was being sold was an 
inn with its furniture and stock-in-trade The furniture of an inn 
might not be so liable to displacement and substitution as the 
movables of a motor shop, but wines, spirit and beer are as subject 
to renewal as motor spares, etc In Tapfield v. Hillman Justice 
Coltman remarked that it was not improbable that the parties 
gntended that the security of the mortgagees should extend to the 
Stock and effects brought upon the premises from time to time to 
replace that which was disposed of and consumed by the plaintiff 
(1) 34 E. R., 884. (2) [1915] 13 A. L. J. R., 489. 
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in the course of hig.bùsiness. But he added that they could only CIVIL 
look to the language'òf the deed which clearly was not sufficient 
to include property not on the premises. In that case the deed 
spoke of “the furniture scattered in, about, upon belonging to the ee ie 
inn”. These words are less decisive as restricting the charge to v. 
property existing at the date ef the instrument than the words in E. y AVID 
the present sale-deed are, which speak of the charge operating only 44a, th, J. 
on property sold. At the same time we think that under the 
circumstances of this case the lower court should have held the 

property actually found on the premises at the time of the Commis- 

sioner's inquiry to be the property actually sold, in the absence of 

proof to the contrary by the defendants 1 and 2. The vendee 

Frank Skippers had been manager of the vendors’ firm. Accordingly 

both before and after the sale he was the person responsible for 

the books of the business at Cawnpore. The burden of proving 

what property was in existence at the date of the sale and what was 
subsequently added was on him. It might be taken as extremely 

probable that he added very little, if anything, to the stock after the 

sale. He was hard pressed to raise the balance of the sale money, 

and it is clear that he would only order any new stock when it 

was urgently needed. We have little doubt that the stock found 

on the premises by the receiver was the balance of the stock sold. 

In the circumstances of the case we consider that the lower court 

should have given the plaintiff a decree against all the assets in 

the hands of the receiver. The receiver was allowed to convert 

these assets. The decree should therefore have been against the 

assets whether in the form of stocks or cash realised. 


As to the cross-appeal it has been strenuously contended by- 
the counsel for the defendant-respondent that paragraph 6 of the 
sale-deed should be construed as effecting a prior Charge in favour 
of ‘the bank notwithstanding that no subsequent formal document 
was executed between Frank Skippers and the bank creating a 
charge in favour of the bank. The equitable principle is invoked 
that what ought to have been done by Frank Skippers should be 
regarded as having been done, and that the mere omission or 
mistake of the bank to get a contract of charge from Frank Skippers 
may be ignored, as the plaintiff vendor clearly contemplated such 
a charge being created. In support of the argument it was urged 
that the saledeed was shown to have been delivered by the Sub- 
Registrar after, registration to the bank, and this is said to 
indicate the intention not only of Frank Skippers but also of the 
plaintiff vendor who was present that a prior charge should exist 
in favour of the bank. Again we are referred to an application 
by Mr. Frank Skippers to the bank fos the advance of the two lakhs - 
of rupees in which he offered asesecurity not only a joint promissory o 
note by himself and a,rich Indian gentleman, Pandit Balbhadar 
Prasad Tewari, but also offered alien on all buildings, stock and 
outstandings at the mills store and motor department. There are 
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thus three pieces of evidence to be considered in respect of this 


plea. As to paragraph 6 of the sale-deed, it is only evidence that. 


the parties to the saledeed contemplated a prior charge being 
offered to the bank as security for two lakhs to be advanced by 
the bank. As regards the application to the Tata Bank for the 
loan, this is no evidence that the bankeaccepted the offer of a charge 
over the property. As regards the endorsement on the registered 
sale-deed that it was to be handed over at the-request of Mr. Frank 
Skippers to the bank, this endorsement loses all force as evidence 
owing to the fact that the sale-deed was not produced by the bank 
but by the plaintiff. Whatever therefore happened on the day of 
registration, it is clear that the plaintiff obtained the sale-deed from 
the bank. The bank is not likely to have handed over the sale-deed 
to the plaintiff firm if it really understood that a prior charge had 
been created in its favour. We are unable to hold that this is 
a case where the charge merely fails by some inadvertant act on 
part of the persons concerned which equity might regard as being 
fulfilled. The probability is that the bank did not accept the offer 


ofa charge on the movables in view of the fact that it had got 


a promissory note by so substantial a person as Pandit Balbhadar 
Prasad Tewari. 


As to the objection that no reference should have been made in 
the decree to the movables as the plaintiff had failed to show -on 
what movables the charge operated, the objection ceases to be 
tenable by reason ‘of our decision that it must be held that all 
movables on the premises at the date of the preparation of an 
inventory by the receiver and entered in his list were movables 
sold by the plaintiff firm and subject to the charge. As regards 
the objection based on the language of section 80 of the Civil 
Procedure Code, we are of the opinion that it is a valid objection. 
There had been much difference of opinion shown by the High 
Courts of India as to the object of section 80. The Bombay High 
Court seems generally to have taken the view that section 80 applies 


only to suits based on tort Reference may be made to Ramal 


Manikchand Marwadi v. Hanmant Anayalia (+) and Cecil Gray 
v The Cantonment Committee of Poona (*) and Damodar Jagjiwan 
v. Govindjt Jivabhai (*). On the other hand, the Calcutta High 
Court has extended the section to actions arising outof a breach of 
contract ; see Ratanchand Dharamchand v The Secretary of State 
for India in Council (t). Taking the language of the section as 


it stands along with the. definition of act in the General Clauses 


Act where an act will include illegal omission, that is to say, an 

omission which gives rise toa civil action, it is difficult to place 

any restriction on the sectiom which would appear to require notice 
(1) I. L.R,20 B&m., 697. 


6 
a (2) LL. R., 34 Bom. 583 a ° 


(3) [2923] 73 Ind Caa, 240. 
(4) 18 C. W. N, 1340. ° ° 
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in all suits against any person for anything done or omitted by him 
in his official capacity. There is a decision of this Court to which 
one of us was a party which has points of similarity with the present 
case, Murari v. E V David (*). It was held that no suit can be 
instituted against an official receiver in respect of any act done 
by him in his capacity as such a public officer without a previous 
notice prescribed by the Civil Procedure Code. The relief asked 
in that suit was one for a declaration of title by the plaintiff in some 
property which the official receiver had advertised for sale in the 
interests of the unsecured creditors. The peculiarity of the present 
case is that the cause of action stated m the plaint is said to be the 
faire of the defendants, that is to say, the official receiver, the 
insolvent and the surety in respect of the debt due to the plaintiff 
firm to pay the plaintiff firm the balance of the purchase money of 
the business in question. Now the suit is really one of establishing 
and realising a charge over property movable and immovable The 
official receiver did not deny the. right of the plaintiff to maintain 
charge. He was directed by the District Judge to resist the suit 
for the purpose of settling certain matters. It does not appear 
that any act or omission can be predicated on the part of the official 
receiver as one in respect of which the suit is being brought. 
Section 28 (6) of the Provincial Insolvency Act (V of 1920) says, 
“the making of an order of adjudication shal] not effect the power 
of any secured creditor to realise or otherwise deal with his security 
in the same manner as he would have been entitled to realise or 
deal with it if this section has not been passed”. From this it 
would appear that the plaintiff was not bound to make the official 
receiver a party and that he is not alleging any act or omission 
on the part of the official receiver as one in respect of which he is 
suing It would appear that the’ plaintiff must have recourse to 
the court to get the property sold, and that nothing that the official 
receiver had done up to the date of suit has stood in his way of 
doing this The official receiver is joined as a party in whom the 
property vests for the time being and notas the party who made a 
contract or was guilty of any breach of it. For the above reasons 
we think it would be unsafe in this case to hold that notice under 
section 80 was required. | 


Accordingly we dismiss appeal No. 18 of 1925 with costs. We 
allow appeal No 496 of 1924 and direct that the charge shall be 
enforceable against the movable property entered in the mventory 
prepared by the official receiver or the sale proceeds thereof in his 
hand on the date of the decree of the court below in addition to the 
immovable property specified in the decree. The appellant in 
appeal No. 496 of 1924 will get his costs in this Court from the 
contesting defendant-respondent. ° 

(1) [1924] 22 A. L. J. R, 1116. à 
@ \ : 
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Abadi area—Parit:tion of land 
tn—Sutt for, cogmisable by revenne 


courts oniy. 
See Land Revenue Act (III of 
1901), section 233K. .. . 


Abatement—dAxn automatic rete 
ina suit or appeal, 


See Civil Procedure Code, 
22, rule (3) 
— Death of one eine: 
ent during pendency of appeal, 

See Civil Procedure Code, Order 
22, rule 3, sub-clause 2 

Accomplice— Urworthy of ene 
unless corroborated, 


. See Evidence Act (1 of ila 
section 30 4% oe 


Order 


—_ 





Acquiescence —Deprization of a 
man’s legal rights —Fraud, a neces- 
sary condttion—Butlding erected on 
plaints ff's land— Demolition of, when 
plaintif entitled to. 


Acquiescence which will deprive a 
man of his legal rights must amount 
to fraud and the elements neces- 
sary to constitute such a fraud 
are: (1) the party pleading acquies- 
cence must have made a mistake as 
to his legal rights, (2) he must 
have expended some money or done 
some act on the faith of his mis- 
taken belief, (3) the party posses- 
sing the legal right must know of 
the existence of his own right which 
is inconsistent with the right clam- 
ed by the othe:, and he must know 
of that other’s mistaken belief of 
his rights and he must have encour- 
aged that other in his expenditure of 
money or in the other acts done by 
him. 

Where defendant erected a build- 
ing on land belonging to plaintid, 
under a mistaken belief that the 
land belonged to him (defendant) 
and the lower courts refused to 
order demolition on the ground that 
the construction was already com- 
plete and that it could have been 
prevented 1f plaintift had taken ac- 
tion in time, Ae/d, that the plaintiff 
was entitled to have the construç 
tion demolished. 


JAI NARAIN v. JAFAR BEG œ .. 
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Adverse possesslon— Property of 
idol, whether can be acquired by. 

See Limitation Act, section 7, 
_ Article T44 oe os 

Aeroetmont= Pridiiy of—Jotnt 
Hindu famsly—Creation of interest 
for life in favour of the wife ofa 
member dying sonless. 

See Hindu Law 


Appeal— Abatement of — When 
further prosecution of, by respondent, 
nut permissible. 

See Civil Procedure Code, Order 
22, rule 3 read with rale 1 
— Right of— Whether exists 
-—Compensation patd by complatnant 
exceeding Rs. 50. 

See Criminal Procedure Code, 
section 250, clauses 1,2 and3 .. 

When competent— Award, 
remission of, to arbitrators for re- 
constderation— Decree based partly on 
award and partly on courts own 





'| findings. 


See Civil Procedure Code, Sche- 
dule II, Para 16, clause (1) 


When does not he— Deer- 
sion by lower court—Finalsty of. 


See Civil Procedure Code, Order 
21, rule 58 . “cae 


When bas Respondent 
adjudicated snsolvent—List of Sche- 
duled creditors prepared— Debts chal- 
lenged subsequently by sinsolvent— 
Readiness to pay actual amount after 
eaguiry— Commissioner uppotnted— 
Certain debt expunged—Annulment 
order under sectton 35. 


See Provincial Insolvency Act V 
of 1920), section 27 


Arms Act, sectton 19 (f) — Offence 
under, when not made out Posses- 
ston of empty cartridges. 


In a case of possession of empty 
cartridges, it should be proved that 
the latter could be re-loaded in India 
and used as ammunition by the 
person with whom they were dis- 
covered. If no such proof exists, 
it is to be held that ihe recovered 
cartridges are not ammunition and 
their possession is not criminal. 


KALLU y. EMPEROR ee 








35! 


67 


167 


795 


334 


441 


208 


1 


1076 


INDEX 


r 


[A. L. J. R. 





Arms Act—(concld.) 


——— Section 19 (f)—Convic 
tron under— When sanction of Dis- 
trict Magistrate not necessary— Sec- 
tion sgo— Terms of — Act XXXI of 
1860, section 32, clause (2)—Provr 
sions of, 


Accused was convicted under sec- 


tion 19 (/) of the Arms Act, with-. 


out the sanction of the District 
Magistrate, for possession of car- 
tridges which were discovered in 
his house at Nagina during a search 
for stolen property made by a Police 
officer. By the terms of section 29 
of the Act the necessity for sanc- 
tion rested on whether section 32, 
clause (2) of Act XXXI of 1860 
was in force in the district in ques- 
tion in the year 1878 when the 
Arms Act came into operation, and 
that sanction was only required in 
the case of offences committed with- 
in 3 months of the coming into 
force of the Act of 1878. Clause (2) 
of section 32 of Act XXXI of 1860 
was in force: (1) in every province, 
district or place which had been 


` ordered to be disarmed, and (2) in 


\ 


every district, province or place 
where an order for a general ‘search 
for arms under Act XXVIII of 1857 
had been issued and was still in 
operation. According to a Govern- 
ment Notification, dated 21st of 
December, 1858, the provisions of 
sections 1, 2 and 5 of Act XXVIII 
of 1857 were extended to the whole 
of the North-Western Provinces 
and, at the same time, Magistrates 
and Collectors were authorized to 
conduct a general search and seizure 
of arms in those parts of the pro- 
vinces which lay to the north of the 
rivers Jumna and Ganges. There 
was no trace of this Notification 
having been rescinded between that 
date and the Arms Act having come 
into force. In the Arms Rules and 
Orders issued by the U. P. Govern- 
ment in 1924, it was stated that 
all parts of the United Provinces 
except the portion of the Mirzapur 
district lying south of the Son had 
been disarmed. 


Held, that it could not be assum- 
ed that the sanction of the District 
Magistrate to the prosecution of 
the accused was necessary and the 
Iarned Sessions Judge was wrong 
in taking it for granted that such 
sanction was necessary. 


AMIR AHMAD v. EMPEROR .. 
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Award— Validity of — Reference to 
arbitration without intervention of 
Court. 


See Civil Procedure Code, Para 
21 of 2nd schedule Ke 


—-*- — When invalid— Arbitrator 
going outside reference. 


See Civil Procedure Code, sche- 
dule 11, paras. 15,16 


Benamidar—Onus to prove be 
nanii, lies upon Aim who asserts tt. 


The burden of establishing that 
an ostensible owner in whose name 
the deeds stand is a benamidar for 
another, is upon the party who alleg- 
es it. The fact that the consider- 
ation was paid by the party who 
alleges himself to be the real owner 
and that he produced the title-deeds 
from his possession and also collect- 
ed some rents, though material, 
are capable of explanation. 


The onus lies upon the appellant 
to show affirmatively that the deci- 
sion of the lower court was wrong. 


MAUNG PO KIN v. MAUNG PO 
SHEIN av 


Bengal Court of Wards Act, 1873, 
Section 60—Surrender by Hindu 
widow, when vord. 


See Hindu Law 


Bundelkhand Land Alienation 
Act (11 of 1903), section 9—Jnap- 
piicabshity of—Simple mortgage be- 
tween members of same agricultural 
tribe—Secttons 3, 6,7, IL, 15 and 16 
—Interpretation of. 


Section 9 of the Bundelkhand Land 
Ahenation Act does not apply to 
a simple mortgage between members 
of the same agricultural tribe. 


Plaintiff sued on the basis of a 
simple mortgage-deed executed after 
the commencement of the Bundel- 
khand Land Alienation Act (II of 
1903). -His right to a simple money 
decree having been barred by limita- 
tion the Subordinate Judge found that 
the mortgage was enforcible and that 
ordinarily the plaintiff would be enti- 
tled to a decree for sale, but as both 
niortgagor and mortgagee were mem- 
bers of the same agricultural tribe, 
he held that under~section 9 (3) he 
could not pass a decree for sale 
and he, therefore, referred the 
case under section (9) of the Act to 
the Collect& for action under that 
section. „The Collector geturned 


ee ee 


the case holding that he had no juris- ` 
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Bundelkhand Land Alienation, PAGE. 


Act (11 of 1903) —(comld.) 


diction. “Held (per WALSH and 
DANIELS, JJ., BOYS, J. dissenting) 
that section 9 of the ,Bundelkhand 
Land Alienation Act (II of 1903) 


does not apply to the facts of thee 


case. 


[Per BOYS, J. dissenting.—lIt is 
our duty to apply, if there is any 
ambiguity in the Act, one or the 
other of such interpretations as will 
carry out what at least must have 
been the certain Intention of the 
legislature, not to deprive violently 
the member-mortgagee of more of 
his rights than may be inevitable 
in securing the object of the Act, 
the protection of the improvident 
member-borrower. 


The broad intention of the Act 
was torequire mortgages between a 
member and a stranger absolutely 
to be in a particular form but that 
mortgages between members did not 
normally require such stringent 
restrictions, but even such mortgages 
might require control. Sectiong (1) 
therefore gave the Collector dis 
cretionary power to re-model all 
mortgages between members made 
after the commencement of the Act, 


Section 16 has no bearing on tem- 
porary alienations between members 
of the same tribe because the Act 
taken as a whole shows that such 
alienations are not within its scope. |] 

[Per WALSH, J.—Sectious 3, 6, 7, 
It and 15 of the Act all indicate 
that the plan of the Act was to 
contol contracts of attempted alien- 
ation which would have the effect 
of placing immovable property per- 
manently in the hands of persons 
not members of the agricultural tribe. 


By reason of the prohibition 
against the sale under section 16 
which applies equally to simple 
money decrees, the security cannot 
be sold. ] 


RAM SAHAI SINGH v. DEBI 
DIN . ~ es . 

Burden of proot— Person not 
keard of for a pertod of not less than 
seven years—Presumption of death. 

See Indian Evidence Act, section 
108 or sa si 
Presumption 
of joininess—Desiroyed by an admis- 
sion that family separate on Mate of 
suit. m 


See Hindu Law $ 
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| Cattle Trespass Act (I of 1871), 
Section ag—Provisions of— Conme 
tion under, without a finding that 
cattle rescued Aad been properly seized 
—lbegality. 


Before a conviction under section 
24 of the Cattle Trespass Act (I of 
1871) can be sustained, it is neces- 
sary to prove that the cattle which 
has been rescued was liable to be 
seized under the Act and there 
should be a finding that it had been 
properly seized. 


BABU v. EMPEROR .. 


Cause of action— Debtor and cre- 
aitor— Credstor resident abroad—Deob- 


“Yor not bound ta follow. 


The duty of a debtor to find and 
pay his creditor exists only when the 
creditor is within the realm and not 
when the creditor resides in a foreign 
country. ' 


THE FIRM OF RAI BAHADUR 
BANSILAL ABIRCHAND v. GHULAM 
.MAHBUB KHAN 


Charge—Created by arbttrator— 
Validity of. 

See Tranfer of Property Act, 
Section 100 Pr ee 
Movable property mort- 
gaged— Sale of property in posses- 
ston of mortgagor at the time of decree 
— Civil Procedure Code, sectton 80— 
Notsce—Official recesver a party—No 
act or OMISSION, 


_ Where a person acquiring the 
goodwill and stock-in-trade of a go- 


ing concern agreed that the vendors. 


shall have a charge for the sale price 
on the immovable and movable pro- 
perty sold and before the price is 
discharged the vendee goes into 
liquidation, the burden of preving 
what property was io existence at 
the date of sale is on him or the 
receiver appointed to take charge 
of his property and on failure to 
give such proof the whole movable 
property found in his possession at 
the date of the failure should be 
considered to be liable. 


Where a suit is instituted against 
‘the ‘official receiver for establishing 
and realising-a charge over movable 
‘and immovable property of a debtor 
and the plaintiff did not allege any 
act or omission on the part of the re- 
ceiver, no notice of suit is necessary. 


SKIPPERS AND CoO., LD., CAL- 
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Civil Procedure Code, section 2 
(14)—‘ Order’ as defined 1n—What 
does not amount to. 


See Civil Procedure Code, section 
66 ee ee ee 
—_—_— Section 11 —~Af- 
plicabthity of—Order tn executron— 
Binding forge of 


See res judicata .. 5% 


Section IT, 
Exp. [V—Suit for sale on a simple 
mortgage—General relef prayed for 
—7nciudes claim for personal decree 
—Sutt dismissed —Subseguent claim 
for personal decree barred as res jadi- 
cata—Sonthal Parganas Regula- 
trons— Right to interest. 


Under sections 5 and 6 of the 
Sonthal Parganas Regulations (No. 
3 of 1872, as amended in 1908), 
courts i 








having jurisdiction in the 
Sonthal Parganas were directed not 
to award interest exceeding the prin- 
cipal sum lent. The defendants’ 
joint family owned landed property 
in the Sonthal Parganas and also 
in the adjoining district of Bhagalpur. 
These properties were mortgaged to 
the father of the plaintiffs. -In 1904 
the plaintiffs instituted a suit for 
sale in the court of the Subordinate 
Judge at Bhagalpur on the mortgage 
and prayed for general relief. That 
suit was ultimately dismissed by the 
Privy Council on the ground that it 
was not cognizable by the court at 
Bhagalpur. In that suit the plaintiffs 
did not specifically pray for a personal 
decree against the mortgagors, nor 
was any such decree 
their favour. Owing toa subsequent, 
amendment of the Regulations, which 
removed the bar of want of jurisdic- 
tion, the plaintiffs again sued in 
Bhagalpur ‘for the enforcement of 
the mortgage. 

Held, (1) that the Bhagalpur 
Court was a Court having jurisdiction 
in the Sonthal Parganas within the 
meaning of section 6 of the Sonthal 
Parganas Regulations, and could only 
award interest as provided for in the 
Regulations, and (2) the claim 
to recover asimple money decree 
against the mortgagors on their 
personal covenant was barred by 
the rule of ves judicata, The 
plaintiffs could have obtained a 
afimple money decree in the pre- 
vidus suit on their claim for general 
relief, 

SOURENDRA MOHAN SINHA v. 
HARI PRASAD SINHA .. 


granted in. 


21 
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Section It, 
para. 16, cl, r—Provisions of— 
Award, decree based on, unthout 
considering obsecttons— When appeal 
tes. 


An” award must be in conformity 
with cl. 1 of paragraph 16 of Sche- 
dule 11 of the Civil Procedure Code 
in order that a decree passed on it 
might be unappealable. 


Ina suit for recovery of rent, 
filed in the revenue court, the dis- 
pute was referred to arbitration 
and an award was made. On plaintifl’s 
application contesting the award, 
the Assistant Collector refused to 
consider objections and passed a 
decree in accordance with the award. 
An appeal to the District Judge was 
also dismissed on the ground that 
no appeal Jay. A second appeal 
was then filed before a single 
Judge of the High Court who held 
that it could not be admitted but 
the memorandum of appeal might 
be treated as an application in revi- 
sion. On a preliminary objection 
raised by the opposite party that no 
revision lay: 


deld, that inasmuch as the decree 
passed by the Assistant Collector 
was appealable to the District 
Judge and the District Judge’s 
decree was appealable to the High 
Court, the revision must be treated 
as a second appeal and the appeal- be 
allowed. 


SAHDEO 
SINGH 








SINGH v. MELHU 


———-— Section 20— 
Debtor amd credttur—No place fixed 
for payment— Presumption of law— 





1036 


Duty of debtor to seek credttor— 


Cause of actton, where accrues. 


In the absence of- a contract to 
the contrary, it is the duty of the 
debtor to seek his creditor for pay- 
ment, and the creditor can institute 
a suit to recover the debt in a Court 
within the local limits of whose 
jurisdiction the creditor resides. 


GOKUL DAS v. NATHU 


———— Section 47 
— Question whether alleged legal re- 
presentative does or does not occupy 
that capactty—Interpretation of the 
dewee— Execution Court entitled to 
decide. = re 
Under section 47 of the new Code 
of Civil Psocedure the quest#on whe- 
ther or not an alleged legal repre- 





———— 
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sentative of a judgment-debtor does 
or does not occupy that capacity so 
as to be bound by the decree, is one 
which ıs to be decided by the execu- 
tion court. 


The decision of such : 


a question does not offend agairt | 


the principle that an execution 
court cannot go behind the decree. 


In order to decide sucha ques- 
tion, in the case of a Hindu widow, 
it is necessary to investigate the 
circumstances under which the con- 
tract was entered into upon which 
the decree was based. 


BABU LAL v. JANAK DULARI .. 





— Section ¢7— 


Rights of a judgment-debtor, to 
question legality of sale. 
See Civil Procedure Code, 
Or. 41, r. 5. zi 
— c Secon 47 


(2)-— Objection by fudgment-debtor 
in execution of decree passed against 
him during minority— Court execut- 
ing decree being same which passed 
the decree— When objection could be 
treated as a suit. 


A jadgment-debtor is entitled to 
bring a separate suit for a declara- 
tion that the decree passed against 
him during his minority without 
the appointment of a guardian was 
not binding on him. 


Where a judgment-debtor sought 
to obtain such a declaration by his 
objection raised in the execution 
department and it was found thar 
he was aminor on the date when 
the decree was passed, Ae/d, that, 
under section 47 (2) of the Civil 
Procedure Code, his objection could 
be treated as a suit and the court, 
entertaining the objection, being the 
Same court as passed the decree 
and there being no question of limi- 


tation, the objection could be dis- 


posed of as asuit and the necessary 
declaration granted. The judgment- 
debtor was, therefore, entitled 
to adeclaration that the decree 
passed against him was not binding 
on him, subject to payment of the 
necessary court-fee. ë 


DAULAT SIJGH v. MAHARAJ 
RAJA RAMJI si 
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—— — — — — section 48 
(a)—Decree based on an award— 
Appel preferred alihough no appeal 
flay—Application for execution of 
aecree—FPertod of limstation—To be 
counted from date of original decree— 
Decree jointly passed against all 
defendants tn one matter and severally 
against afferent defendants with 
respect to other matters— Limitation 
ct, mt Sch., Att. 182, Exp. J— 
A ppliation of. 


! Where an appellate decree either 
affirms, modifies or reverses the 
decree of the tiial court, the period 
of twelve years under section 48 of 
the Code of Civil Procedure, should 
begin from the date of the decree of 
appellate court, but where it has 
been held that no appeal lay, the 
order disposing of the so-called 
appeal will not amount to a decree 
and therefore the period of limita- 
tion, in such a case, should be 
counted from the date of the origin- 
al decree and not from the date of 
the so-called appeal. 


Where a decree is jointly passed 
against all the defendants in one 
matter and séverally against differ- 
ent defendants with respect to 
other matters, the first portion of 
Explanation (1) to Art. 182 of the 
first schedule of the Limitation Act 
should apply to decrees passed seve 
rally and the second portion to the 
decree or decrees passed jointly. 


, An application made by the 
decree-holder for withdrawal of the 
amount of costs awarded against a 
judgment-debtor and in respect of 
an unsuccessful objection to an 
execution proceeding is nota step- 
in-aid in execution of the original 
decree and cannot save limitation. 


SAHU NANDLAL SARAN D. 
SAHU DHARAM KIRTI SARAN 


—— Sections 50, 
52 and 53— Liability of ancestral 
property under Hindu law th exe- 
culion proceedings— J udgment-debt- 
or, death of, before decree executed 
—Eather, survival of-—-When pro- 
perty in the hands of sons not liable 
—Premous decistons of execution 
court, when do not operate as res 
judięgata— Section rr, inapblicability 
of. 

The sons of a Judgment-debtor, 
who died before the decree passed 
against him could be executed, and 
whose own father also survived 
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him, were not liable to pay out of 
the joint family property the debt 
of their father. 


In order to determine the liabi- 
lity of Hindu sons to pay their 
father’s debt the test 1s whether 
the property which the father could 
sellin his life-time was the only 
property that could be pursued by 
his creditor on his death in the 
hands of his sons. 


A previous decision of the exe- 
cution court holding the appellants 
to. be legal representatives of the 
deceased judgment-debtor when 


some other property whose nature © 


was not known, was attached, could 
not operate as res judicata when 
the liability of another property 
was to be considered. 


BINDA PRASAD v. RAJ BALLABH 








SAHAI os se ci 
í — ———— Section 66 
—Provistons of—Partnership suit 


— Sale by Receiver before final de- 
cree passeda—Certificate under order 
ar, rule og improperly granted to 
purchaser, effect of —Subsequent suit 
re: property sold— When not barred 
—“ Order” as defined tn section 2 
(14)— What does not amount to. 


With a view to prevent the accu- 
mulation of judgment-debts which 
were binding upon the parties to a 
partnership suit, the Subordinate 
Judge, long before the final decree 
was passed, empowered the Re 
ceiver, who had been appointed to 
take charge of the partnership pro- 
perty, to dispose of the said pro- 
perty for the benefit of all parties. 
In pursuance of this order in which 
the parties acquiesced, the house 
in dispute was sold and the same 
wag purchased by defendant No. 2 
(brother of the present plaintiff- 
appellant). The sale was, later 
on, confirmed by the Court and a 
cértificate, as provided by order 21, 
rule 94, was grarted to the purcha. 
ser. Subsequently, the present 
appellant sued for the ejectment of 
defendant No. 1 from the said shop 
on the ground that the defendant 
No. 2 had purchased the said shop 
on appellant’s behalf during his 
minority. 

e Held, that inasmuch as there 
evay no sale in execution of a 
decree nor ın pursuance of an 
“ordei ” as defined in section 2 
(14) of the Civil Procedure Code, 
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neither order ar nor section 66 of 
the Code was a bar to the main- 


-tainance of the present suit by the 


appellant. Had the proper proce- 
dure been observed, there would 
neither have been an order confirm- 
ing- the sale nor any certificate 
issued. 


The sale could not be treated as 
having been made in the execution 
of a decree because’ it was made 
under directions which were con- 
tained in the preliminary decree. 

NARAIN DAS alas RAM 
DAYAL v. RAM CHANDRA 


— —- Seciton 68 
— When inap plicable— Decree, execu- 
tron of—Altachment of land to which 
Bundelkhand Land Altenation Act 
applied— When Execution Court 
cannot order sale mor transfer decree 
to Collector. 


Section 16 of the Bundelkhand 
Land Alienation Act prevents a court 
making an attachment of the inter- 
est of the judgment-debtor in land 
to which the Bundelkhand Land 
Alienation Act 18 applicable from 
passing an order for its sale and 
thereafter transferring the execution 
of the decree to the Collector 
under section 68 of the Civil Proce-. 
dure Code. 


JANGI LAL p. MATA BADAL 
SINGH ee ees ee 





On 











— Sectton 70 
(zr)— Sale of ancestral property held 
under—KRe-transmission of decree to 
ctorl couri— When sale cannot be set 
aside by Collector—Aucton purcha- 
ser, rights of. 


, The Collector has no power to 
interfere with a sale or to set it 
aside after it has been confirmed 
and the decree re-transmitted to 
the civil court, though he can make 
any correction in the sale certificate 
to make it conform with the pro- 
clamation of sale as a consequen- 
tial or incidental exercise of the 
authority “vested in him to grant a 
certificate of sale after the sale is 
confirmed. 


The rights of the parties to the 
sale proceedings are determined by 
the certificate of sale which finally 
vests the property in the auction- 
parchaser, and subject to any mis- 
take in fhe sale certififate, which 
it is alyays open to thegcourt or 
officer pranting the certificate of 
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sale to correct, the title so dc- 
quired cannot be afterwards dis- 
tarbed in any subsequent proceed- 
ing at the instance of any person, 
who was a party to the confirmation 
of the sale, 


NAND KISHORE z. BADAN 
SINGH ee se ee 


—— Section 8o 
— Notice under, question of —W ken 
fresh suti not necessary— Devolution 
of interest during pendency of origin- 
al sutt—Substriution, 


See Civil Procedure Code, Order 
22, rule 10 Ei cå 


— c Section So 
—Notiıce— Official Recerver a party— 
No act or omission. , 

See Charge es ane 


————— — Section 700 
—Second Appeal— Conclusion of fact 
based om the interpretation of ins- 
truments of ttle and documents 
which are the direct foundation of 
righis— When can be reversed—Test 
to be applied. 


A finding of fact founded upon 
the effect of a series of documents 
or of one document quite apart 
from any difficulties of construction 
treating the documents as being 
merely narrative of events recorded 
in them cannot be questioned in 
second appeal. If, on the other 
hand, the question depends upon 
the construction of documents and 
of legal rights founded upon such 
construction, then a second appeal 
ig competent. 


GOSAIN v. PURAN SINGH 


— Section 115 
—Application under Order 21, rule 
16, for execution of decree by mort- 
gagee of a decree—Refection of— 
Following an authority having no 
application—Fatlure to exercise Ju- 
risdiction— When revision lres. 


' Where a mortgagee of a decree 
applied for execution under Order 
21, rule 16 and the lower court 
considering itself bound by a ruling 
of the Allahabad High Court, 
(Waskar Husain v. Musammat 
Amtul Brb1, 66 In. Cas., 679) which 
had no reference to the facts of the 
case before it, rejected the applica- 
tion on the ground that the appli- 
cant was not such an assignee as is 
contemplated wnder the terme of 
the rule, Ae/d, that the lower court 
had failed to exercise a jurisdictién 
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vested in it by not exercising its 
own judgment and therefore the 
case should be remitted to it for 
disposal of the’ application upon 
the merits. 


It is wrong to say that Order 21, 
rule 16 does not apply to an as- 
signment by mortgage or to any 
transfer which has the effect of 
conferring upon the transferee or 
assignee a merely fractional inter- 
est in a decree (per WALSH, J.). 


ı Where on the subject-matter 
there is a current of authouities 
one way in other High Courts and 
a current of authorities the other 
way in the High Court to which he 
is subordinate, a Subordinate Judge 
cannot be said to have gone outside 
his jurisdiction, or to have exer- 
cised it irregularly, in following 
the decisions of his own High 
Contt by which he is bound when 
they are in part miaterta, but if he 
has a doubt about the decision of 
his High Court he might refer the 
matter to the decision of the High 
Court. 


' RAM SAHAI v. MADAN LAL, 
KANHAIYA LAL at ae 


— Section rrg— 
Juvrisdiction— Plant returned by trial 
court—Order affirmed on appeal by 
District Judge—Reviston lies to the 
High Court—Agra Tenancy Act, 
sections 196 and 197—Not appli- 
cable to cases where no adjudication 
on merits by trial court. 


The plaintiff-zamindar let certain 
plots of land on a perpetual lease to 
tenants. Afterwards he executed a 
thtka of the zamindari in favour of 
the second defendant. The lease 
authorised the thefadar to realize the 
reserved rent from the permanent 
tenant}. Subsequently the tenants 
relinquished their holdings in favour 
of the first defendant, who was the 
father of the rhekedar, After an un- 
successful suit for arrears of rent in 
the Revenue Court against the first 
defendant, the plaintiff instituted 
the present suit in the Civil Court 
for ejectment of the first defendant 
from the holdings treating him as a 
trespasser and also prayed for other 
reliefs. The defendants pleaded, 
inter alia, that the suit was not 
cognisable by the Civil Court. The 
Trial Court accepted this plea and 
directed the plaint to be returned 
for presentation to the proper court, 
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This order was affirmed on appeal 
by the District Judge. On an appli- 
cation in revision under section 115, 
held, that the revision lay. 

Held, further, that sections 196 
and 197 of the Agra Tenancy Act 
presupposed an adjudication by the 
Trial Court on lhe merits and the 
provisions of section 197 were in- 
applicable to cases where the Trial 
Court had given effect to a plea of 
want of jurisdiction. 

BISHESHAR PRASAD PANDEY v. 
RAGHUBIR .. oe oe si 

—— Section I115— 
Order rejecting an application to sue 
in forma pauperis—Not revisable. 

No revsion lies from an order 
rejecting an application to sue in 
forma pauperis. 

SHANKER BAN v. RAM DEI .. 


Sechon 165, 
Order 23, rule 1—Provisions of—Lit- 
applicability of—Order permitting’ 
withdrawal of a sut— When ought 
not to be passed— Revision from such 
order— When does not le. 


Where, after arguments had been 
heard, the lower appellate court 
allowed the withdrawal of the suit 
with permission to file a fresh suit 
under Order 23, rule 1, on the ground 
that the~plaintiff had failed to give 
certain evidence which was essential 
to his success, Ae/d, that inasmuch 
as the lower court had considered 
the matter judicially, no revision lay, 
though it ought not to have passed 
the order of withdrawal. 


A court ought to be very cautious 
before allowing an application for 
withdrawal when the case has reach- 
ed the stage of appeal, even though 
it orders the entire costs of the 
defendant to be paid by the plaintiff. 


KAMTA PRASAD v. RAM RATAN 
PURI oe ee 


—_—__ 








——— = 


Section 157 
— Interpretation of —Inhereni powers 
of court. 


See Civil Procedure Code, 
der 32, rule 15 ans a 
—— m c k Sehon 1d 











Or- 


and Order 38, rule 5—Ex parte order _ 


of attachment prior to judgment— 
Property attached and entrusted to 


third person—Permission of courte 


not obtained by attaching officer— 
Suit subsequently dismtssed— Attach- 
ed property lost —Altaching Officer's 
liability to reemburse the defendant. 


Where, in a suit for recovery of 


83 


557 


721 


375 


money, the court passed an ex parte 
order of attachment prior to judg- 
ment and appointed an attaching 
officer who, after attaching the 
defendant’s property, entrusted it, 
without the court’s permission, to 
one ZP and, subsequently, the suit 
having been dismissed, the court on 
defendant’s application, passed a 
decree against BP owing to the 
latter's failure to produce the 
attached property, 4¢/d, on revision, 
that the order against BP should be 
discharged and that the attaching 
officer should make good the loss 
suffered by the defendant by the dis- 
appearance of the, property. 


[Per WALSH, J.—Before issuing 
an` attachment or injunction prior 
to judgment, the court must satisfy 
itself of the practical certainty of 
the plaintiff's -success and of the 
existence of grave danger and of a 
real fear that a dishonest defendant, 
undoubtedly liable, is making away 
with the piobable fruits of the 
judgmert. An ex parte injunction 
should never be issued without 
making the applicant give.an under- 
taking to be responsible for any 
loss in consequence of the excep- 
tional order sought by him.] 

BADRI PRASAD v. CHOKHE LAL 

-—— ; Order 1, 
rules 3 and 10 (2)—Wrongful 
crectment of tenant—Surt for recovery 
of possesston filed in canil court. 


See Agra Tenancy Act (2 of 1901), 
section 169 read with Schedule IV 
and section 79 





Á 





Order 9, 
rule 13—Proitsions of— Conditional 
order restoring suit on payment of 
costs—Legality of—Order refusing 
to extend time for making payment— 
When no revision lies from. 





——_—— 


An order restoring acase dismissed 
for default on condition of the pay- 
ment of a reasonable amount of 
costs to the opposite party within 
a time fixed by the order ıs not an 
illegal order, but, on the contrary, 
is an order contemplated by Order 9, 
rule 13 of the Code of Civil Proce- 
dure. 


An order by which the trial court 
in the exercise of his discretion 
refused to extend the time for pay- 
fnent of money, does not amount to 
a failure to exercise jurisdiction 
against which a revision can lie. 

“AHMAD HUSAIN KHAN v. HAR- 
DIAL .. oe ee se ee 
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_——- Order 9, 
rule 13—Provisions of—Ex parte 
decree sei aside by Lower Appellats 
Court, without having power to direct 
re-hearing of case tunder— Revision, 
when High Court will interfere. Š 


The High Court can interfere in 
revision with an appellare order 
directing the setting aside of an er 
parte decree when the appellate court 
had no power under the provisions 
of Order 9, rule 13 of the Civil 
Procedure Code to direct the case 
to be re-heard, 


[The meaning of the word “case” 
and ‘‘decided” in section 115 and 
‘‘decision’” in section 105 (1 dis- 
cussed. | 


Where an attempt is made by a 
defendant under Order 9, rule 13 to 
assert his right to have the er parte 
decree set agide, there is an original 
proceeding between a plaintiff and a 
defendant. The restoration proceed- 
ings constitute a separate and a 
“‘decided case” within the meaning 
of section 115 of the Civil Procedure 
Code and the order passed upon 
them is in no sense an interlocutory 
order. 


RAM SARUP v. GAYA PRASAD .. 


—— Order 11, rule 
ai—FPrevious order under rule tr 
requiring party to answer interro- 
gatories—A necessary condition. 


An order under Order 11, rule 21 
of the Civil Procedure Code can 
be passed only when there is a 
previous order under rule 11 requir- 
ing a party to answer interro- 
gatories. 


RAMAPAT SARAN v. 
ULLAH KHAN ; 


HABIB 








—— -— Or der 20, rule 
6 (1) and section 152-— Decree passed 
by trial court not in accordance with 
the judgment—Appeal, mistake dis- 
covered subsequent to the filing of— 
Power of trial court to rectify 
before adeciston of appral—Jusits- 
dichon, question of. 


Where, after an appeal had been 
filed from a decree of the trial court 
in the court of the District Judge, 
the trial court discovered a mistake 
in the said decree which was not in 
accordance with the judgment, and 
it directed jhat mistake Pi be 
rectiíed, Aedd, that till the District 
Judge heard tae appeal and decided 


It, the decree of the trial court - 
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remained in force and it could be 
rectified or amended by. the court 
which passedit. The trial court, 
therefore, acted within its Juris- 
diction in rectifying the mistake. 


BACHAN v. RAGHUNATH ee 


—_—_—— Order 20, rule 
t4—Pre-empiion suit— Proper form, 
of decree—Specification of date by 
which purchase money to be paid 
NECSSSATY, 








Where, in a pre-emption suit,- 
the dispute between the parties 
was as to the amount of considera-’ 
tion, the vendee pleading that it 
was Rs. 3,493 and the plaintiffs 
asserting that the price was only 
Rs. 1,500, and the court of first 
instance found in favonr of the 
plaintiffs directing the pre-emptors ` 
to pay the pre-emption money 
within sixty days of the date of 
the decree becoming final, but the 
lower appellate court directed the 
pre-emptois to pay the full purchase 
money of Rs, 3,493, Ae/a, (1) that 
the finding of the court below 


, regarding the amount of consider- 


ation was final; 


° (2) that the proper form of 
a decree for pre-emption is laid down 
in Or. 20,r. 14 and the date by 
which the purchase money should be 


‘paid must be specified. It was not 


a compliance with this direction of 
the law to say that the money was 
to be paid within sixty days of the 
dat3 on which the decree became 


' final, 


JAGAT NARAIN LAL v. HAWAL- 
DAR os oe oe 


———_——-— Order 21, rule 
57—lnapplicability of, to case tohere 
execution proceedings struck off for 
no default of decree-holder—Sudse- 
guent application to revise execution 
proceedings—LEffect of. 


An application to revive a 
pending execution of a decree which 


—— ml 


‘had been suspended for no act or 


default of the decree-holder, is not 
an application to initiate a fresh 
execution, and the effect of such 
application, if pranted, is that the 
proceeding is continued from the 
stage at which it was left and any 
sale effected in pursuance of the 
attachment made in the previous 
proceeding is as effective against 
the judgment-debtor as_if it had 


$ 
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. been held during the pendency of 


that proceeding itself. 


BIJAI SARAN SAHI v. DEO 
KISHEN PRASAD BAHADUR SAHI 


b 


——— Order 21, rule 
58— Provisions of — Decision by lower 
court—Finalrty of— When no appeal 
lies—Jurisdiction, question of. 


A suit brought against two 
defendants was decreed against 
defendant No. 1 but dismissed 


against defendant No. 2 who was 
awarded costs. Subsequently defend- 
ant No. 2 applied for attachment 
of the plaintiff’s decree against 
defendant No, 1 bat previous to 
this application appellant had 
obtained a sale-deed in his favour 
in respect of the said decree. 
Defendant No. 1 having become 
insolvent, both the appellant and 
defendant No. 2 were entered in 
the schedule of creditors. Defend- 
ant No. 2 asserted that as the 
sale-deed was a fictitious one, the 
decree should be attached and that 
the money due to him be paid by 
the insolvency court. Appellant 
contended that the question of title 
should be settled by the Insolvency 
Court -and that as he was a bona 
fide transferee for value, the decree 
was not attachable as property of 
the original decree-holder. The 
Court below having found both the 
points against appellant, the latter 
appealed. edd, on a preliminary 
objection, that no appeal lay as the 
case came within the purview of 
Order 21, rule 58 of the Civil Proce- 
dure Code and the decision of the 
lower coart was final subject to the 
result of any suit that appellant 
might bring to prove his title. 


Held, further, that, considering 
the appeal as a petition in revision, 
the execution court had Jurisdiction 
to decide the question whether that 
Court or the insolvency court 
should have decided the question 
whether defendant No. 2 was entitled 
to attach the decree. 


PEAREY LAL v. THE ALLAHABAD 
BANK J.D‘, MEERUT 


—_—_—_—_— 





——— Order 21, rule 
yt — Certificate under — Whether 
attachable as a decree for payment 
8 money under Order ar, rul 53. 


A certificate under Order 21, rule 
71 is attachable as a decree for the 
payment of money under the 


. 
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provisions of Order 21, rule 53. 
ABDUL JABBAR v. SITA RAM 


a aa 





—— Order 27, 
rule 89—Judgment-debtor and a 
private purchaser subsequent to the 
date of sale—Jotnt application of, 
whether entitled to apply, under— 
Expression “ Person owning suck 
property”, as nsed in rule 89 (1), 
interpretation of—Ctul Procedure 
Code, Order 46, reference to High 
Court under— When can be made. 


After certain property had been 
attached and sold by auction, in 
execution of a decree, the judgment- 
debtors transferred the said pro- 
perty toa stranger. Subsequently, 
the judgment-debtors and the pur- 
chaser made a joint application, 


under Order 21, rule 89, for the > 


setting aside of the sale. This 
application having been rejected by 
the Munstf, the judgment-debtors 
appealed to the District Judge, who, 
instead of deciding the case, referr- 
ed it to the High Court for its 
opinion on the trae construction of 
Order 21, rule 89. 


Held (per LINDSAY, SULAIMAN 
and DANIELS, JJ.): (1) that the 
District Judge might well entertain 
a reasonable doubt regarding the 
question of law involved in the case 
and as he did in fact do so, he was 
competent to make this Reference ; 


(2) that the judgment-debtors 
were entitled to make an application 
under Order 71, rule 89; 


(3) that‘the purchaser from the 
judgment-debtors subsequent to the 
date of the sale could not apply 
under rule 89 of Order 21. 


[Per LINDSAY, J.—If rule 89 (1) 
is to be given its full effect, the 
language cannot be construed literal- 
ly and the expression ‘‘ person 


owning such property” can only | 


mean the person who owned the 
property at the date of the sale. 


Per SULAIMAN and DANIELS, 
JJ.—The rule must mean that 
any person who owns such property 
or holds an interest therein has the 
right to apply, that is, he must own 
it or hold the interest at the _ time 
when he ir applying. There is no 
justification for introducing into the 
language èf this rule words like 
‘‘at the time of the sale ’¥] 


[Section 64 of the Civil Pros 
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cedure Code and section 47 of the 
Registration Act, referred to by 
SULAIMAN, J.] 


Ordinarily, where there is a clear 
pronouncement by a High Court, 
which has not been doubted subse- 
quently, the subordinate courts are 
bound to follow it no matter whe- 
ther that decision has been dis- 
sented from by other High Caurts. 
But where some doubt has been 
expressed by Judges of the same 
High Court in subsequent cases 
and other High Courts have express- 
ly dissented from that ruling and the 
subordinate courts entertain a doubt, 
the latter are entitled to make a 
reference under Order 46. 


FATIMA-UL-HASNA v. BALDEO 
SAHAI oe om es 


—— —_ — Order 212, 
rule go—Sale, application to set 
aside, on ground of material irregu- 
larity—Subsequent application giving 
additional particulars of, made 
beyond tsme—Refusal to consider 
subsequent application—- Material 
irregularity— Revision, when lees. 





Where subsequent to an appli- 
cation made for setting aside a sale 
on the ground of material irregu- 
larity in publishing and conducting 
the sale and consequent substantial 
loss, the judgment-debtor applied 
aguin pointing out, by way of addi- 
tional particulars, that two heavy 
incumbrances which did not exist 
had been notified, and the Munsif 
set aside the sale on this ground, 
but on appeal the Subordinate Judge 
held that the Munsif was not autho- 
rized to look into the second appli- 
cation inasmuch as it had been made 
more than 30 days after the sale, 
held, in revision, that the Subordi- 
nate Judge had jurisdiction to con- 
sider the second application and as 
he refused to do so, he acted with 
material irregularity and therefore 
a revision lay. 


Held, also, that in re-trying the 
case the Munsif should treat the 
second application as an application 
to amend the previous application 
and decide as to whether he wonld 
allow the earlier application to be 
amended by the addition of the 
allegations cantained in the gubse- 
quent application. 


RAM SARAN DAS v. GIRDHARI 
LAL es ees 
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—_——_- Order 23, 
rule 1 read with rule r1—Sutt for 
damages for malicious prosecution— 
Death of plaintif after institutton 
of appeal—Cause of action, when 
does not survrve—Abatement—Indian 
Successton Act (XXXIX of 1925), 
section 300, and Legal Representatives 
Sutt Act (XII of 1855), section I1— 
Lnapplicabslity of. 


In the case of personal injuries, 
‘whether mental or physical, the real 
cause of action as well as the claim 
for incidental costs dies with the 
death of the person injured and the 
right to sue or continue the suit 
‘does not survive to the legal repre- 
sentatives of the deceased. 


Section 89 of the Probate and 
‘Administration Act which has now 


‘| been replaced by section 306 of the 


Indian Succession Act (39 of 1925) 
and Act XII of 1855 are designed 
to protect suits for wiongs done to 
the property of a deceased person 
‘but do not extend that protection to 
compensation for personal injury. 


The principle of acto personalis 
morttur cunmpersona is not interfered 
‘with merely because the person 
injured incurred in his lifetime 
some expenditure of money in conse- 
quence of the personal injury. 

MAHTAB SINGH v. HUB LAL .. 





—— Order 22, 
rule (9)—True interpretation of— 
Abatement—An automatic process— 
Order of court not necessary for 
working abatement— Limitation Act 
(ZX of 1908), Article r71—Provi- 


sions of." 


Abatement in the cage of a suit 
‘or appeal is an automatic proceed- 
ing and results from the happening 
of certain events mentioned in 
Order 22 and no order of the coart 
is necessary for producing a condi- 
tion of abatement. 


| CHURYA v. BANESHWAR 


— m Order 32, 
rule 9 read with rule rr— Deceased 
plaintif, legal representatives of — 
Right to apply to bring on record— 
‘Exercisable by an interested respond- 
ente—A ppeal—Abatement of—When 
further prosecution ef, by respondent 
not permissible. " 





i i 
, In execution of a decree certain 
properties were sold and purchased 
by one AN The sale was, however 


“ 
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tance of one of the judgment-debtors 
and XVN filed the present appeal, 
Daring the pendəncy -of the appeal, 
B, who was one of the judgment- 
debtors, applied to the Hizh Court 
Stating .that she had purchased the 
property -from AW and, therefore, 
she might be made an appellant along 
with him; On AW’s denial of the 
validity of her alleged title, Z was 
content to be made a respondent. 
AW died pending the appeal] and no 
legal representative of his was 
brought on the record, 

Held, that inasmuch as &’s posi- 
tion as a-transferee was neither 
admitted ‘nor had -been established 
on any trial of an issue between 


herself and AW and as no legal. 


representative of ÆN. was on the 
record,.it.was impossible for any 
such issue now to be tried, and with- 
out a determination of .4’s title, she 
could not be allowed to prosecute an 
appeal which had abated.. 


Order 22, rule 3 read with rule 11 
of the Civil Porcedure Gode does not 
confine the right to make an applica- 
tion to bring on the record the legal 
representative.of a deceased plaintiff 
or appellant to them alone. 


Where a defendant or a respon- 
dent is interested in‘ bringing a 
deceased plaintiff or appellant’s legal 
representatives on the record, it 
would be open to him to do so. 

KEDAR NATH v. BISMILLAH 
BEGAM i oe 

———_—- —— —_ — —— -Order 22, 
rule 9, sub-clause 2— Death of one 
respondent during pendency of appeal 
— When whole appeal does not abate. 


Where during the pendency of an 
appeal arising out of a suit for re- 
demption by two persons indepen- 
dent of each other who had purchased 
the mortgagor’s inteiest one of them 
had died and his representatives 
were not brought on the record with: 
in time, Ae/d, that the appeal should 


be declared to have abated as against.. 


the deceased plaintiff-respondent but 
it should be heard so far as the 
surviving respondent was concerned. 
NARAIN. DAS v. SHEO DIN ee 
~ Order 22, 
gules "ae —-Provtsions of—Death ofa 
purty during pendency of suri—Legal 
representative of deceased, question 
of—Court entitled to dectde—-Decision 
binding on parties—Res judicata, 
Wherea party died during the 
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pendency of a suit and the cause of 
action survived, eld, that the court 
was entitled to decide the question 
of legal representativa of the de- 
ceased without referring the parties 
to a Separate suit and the decision. 
was binding on the parties and would 
operate as res judicata, 


RAJ BAHADUR v, 
PRASAD °*.. ia 


NARAYAN 


ee 


` S ee ee, 








rule ro— Devolution of interest dur- 
ing pendency of suil—Substiiution— 
Notice under section 80 of the Civil 
Procedure Code, question of— When 
Fresh sutt not necessary. ` 


Where during the pendency ofa 


suit against a private railway com- 
pany, the line was takeh over by 


Order 22, . 


546 


Government and ‘the Secrétary of ~ 


State for India in Council was subs-_ 


tituted as defendant, Ae/d, that as 
the matter was one of devolution of 
a right during the pendency of a suit 
and was governed by Order 22, rule 
ro of the Civil Procedure Code, the 
suit coald be continued, by leave of 
the Court, against the Secretary of 
State upon whom such interest had 
devolved without serving any notice 
under section 80 of thé Code of 
Civil Procedure. € 


G. I. P, RAILWAY v. MAHADEO 
RAM BADRIDAS T SO hae 


—— —-— —— — Order a3, 
rule rand section r15—Order per- 
mitting withdrawal of suit with 
liberty to file fresh sutt—Formal 
defect— Reviston—Jurisdicton. 


- An order permitting the with- 
drawal of a suit brought on the 
strength of a registered deed of gift, 
executed by the father of the minor 





plaintiffs on behalf of their mother - 
in their favour which was proved ` 


otherwise than by the examination 


| of a marginal witness, is not an. 


order passed without jurisdiction 
where the suit failed merely because 
the power of attorney in favour of 
the father authorising him to execute 
the deéd of gift had not been filed. 


726 


PANCHAM LAL v, MUHAMMAD 


YAQUB KHAN oa 

—_ —_—_____+_————— Order 30, 
rule 1, sub-clause a—Prowstons of— 
Reference to arbitration by a partner 
— When nyt bincing on ether part- 
ners-—Order making reference, il- 
legality af—When open to%evtston— 
Subsequent agreement, effect of. 

A partner ina firm is not enti- 
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tled, except under a deed of aa- 
thority, to refer a matte: to arbitra- 


tion sọ a to bind all his partners who: 


have not agreed to or joined in the 
application for reference. 


The object of enacting Order 30` 


of the Civil Procedure Code of 1908 
was not to give any one of the mem- 
bers of the partnership any higher 
authority than he possessed under 
the law before the enactment. 


Objections as to the validity of a 
reference to arbitration are not an 
objection within the meaning of 
rule 15, schedule II of the Civil 
Procedure Code, and where the ob- 
. jection is not as to the validity of 
the award but as to the illegality of 
the reference, the order of the court 
making such reference is open to 
revigion after the case has termin- 
ated. 


If there is no agreement of all 


the parties at the time of reference, ` 


then a subsequent agreement cannot 
make the reference itself valid 
though, ander certain circumstances, 
it may amount to estoppel. 


GOPAL DaS v. BAI] NATH 


—— ——— Order 32, 
rule g9— Representation of minor— 
Appointment of guardtan ad litem— 
Mortgage—Susit for foreclosure—Ex 
parte preliminary decree against 
minor—final decree— Notice, tt regu- 
larity in issue of, effect of. 





In a suit for foreclosure an ex parte 
preliminary decree was passed 
against a minor under the guardian- 
ship of the Nazir, the father having 
declined to act as guardian. Later 
on, in an application for the prepara- 
tion of the final decree for forée 
` closure the minor was impleaded 
under the guardianship of the father 
instead of that of the Nazir. Notice 
was issued to the father, who did 
not object, for himself and as guar- 
dian of his son and the final decree 
was prepared. In a suit for re- 
demption brought by the minor on 
the allegation that his right had 
never been foreclosed, 4e/d, that the 
principle that where there has been 
an irregularity in the appointment of 
guardian, the moment it is shown 
that there has been no fraud and 
that the minor's interests have not 
been prejudiceé by the irregularity, 
the minor’s right tu set aside the 
proceedings must be denied,” is 
equally applicable to all the,machi- 
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nery relating to the appointment in 
respect of which the guardian stands 
in the shoes of the nominal litigant. 

No formal notice is necessary in 


the case of an ordinary mortgagor 
SUL Juris. 


MAHADEO PANDEY v. 
NATH PANDEY 


SOBHA 
-. I4 

——— — Order 22, 
rule 15—Proceedings under— Order 
refusing stay of —No reotston lies— 
Mulliphicity of proceedings, abuse of 
the process of the court—Inherent 
powers of Court to interfere—Section 
151, Civil Procedure Code, interpreta- 
tron of. 


Section 151 of the Civil Pro 
cedure Code only indicates that 
there i8 a power to make such 
orders ag may be necessary for the 
ends of justice or to prevent an 
abuse of the process of the Court. 
It does not confer any powers what- 
goever. It merely declares the 
existence of an inherent jurisdiction 
in all courts to go beyond the law 
of procedure in the ends of justice. 
Where after some evidence had been - 
taken by a Subordinate Judge, ina - 
suit for specific performance, de- 
fendant’s counsel informed the court 
that lunacy proceedings were going 
on in the District Judgels&court in 
reference to the mental condition of 
the defendant and, subsequently, the 
plaintiff applied for stay of proceed- 
ings till a decision was arrived at 
by the District Judge, it was found 
that the plaintiff was to give the 
same evidence before either court, 
but the Subordinate Judge refused 
the application, eld, that the cir- 
cumstances of the case indicated 
beyond doubt that it was a suitable 
case for the exercise of the inherent 
powers possessed by the High Court 
and that therefore the plaintiff’, 
application should be acceded-to:- ~ 


HLARNAND LAL v. CHATURBHUJ 375 


—_—_—_-—— — Order 34, rule 
5 —Appeal against preliminary decree 
—Final decree obtained during 
pendency of—Final decree bad and 
incapable of execution., 








: There can be only one final decree 
in d suit for sale and this final decree 
can be passed only after the - ® 
preliminary decree has been con- 
firmed or varied by the High Court 
in appeal. 


Where during the pendency of, 
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defendant’s appeal to the High 
Court against a preliminary decree 
for sale, the ‘plaintiff mortgagee 
obtained a final decree and, sub- 
sequently, the appeal having been 
dismissed with costs by the High 
Court, the plaintiff sought execution 
of the final decree adding to the 
amount of that decree the costs 
granted by the High Court, eld, 
that inasmuch as the final decree 


had been obtained before the 
preliminary decree between the 
parties became conclusive, no 
execution proceedings could be 


taken on the basis of that final 
decree. 


LALMAN v. SHIAM SINGH va 


— Order gt, rule 
g—Order for stay, passed by 
appellatecourt— Operation of, to be 
immediate and not after communi- 
catton—Sale held im ignorance of 
the order—-When should be set aside 
. —Section 47, provisions of—Krghts 
of a yudgment-debtor, to guestron 
legality of sale. 

An order for stay of execution 
passed by a superior court operates 
immediately and not after communi- 
cation to the execution court and, 
consequently, a sale held contrary 
to such an ordér, whether with or 
without the knowledge of it, must 
be set aside as having been held 
without jurisdiction. 


A judgment-debtor is entitled to 
have any question, relating to the 
execution, discharge, or satisfaction 
of a decree under execution, decided 
under section 47 of the Civil 
Procedure Code as much against the 
decree-holder as against an auction- 
purchaser of the property sold. 


SAHU NAND KISHORE v. SHADI 
RAM 





— — Order qI, rule 
233 —Provistons of—Cross-obf ecttons 
in second appeal—To be raised oniy 
agarnst decree appealed from— Suit 
for rendition of partnerskip accounts 
—Preliminary decree — Plaintif 
cannot be allowed to withdraw surni 
if defendant desires ta proceed. 


When once there has been a 
preliminary decree 
etaking of accounts, if the plaintiff 
Yesires to withdraw his original 
claim for rendition of partnership 
accounts bnt the defendant desires 
the case to proceed, the proper 
course is to transpose the plaintiff 





ordering the ° 
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to the position of defendant and 
make the defendant plaintiff. 


A cross-objection in second 
appeal must be to something decided 
by a particular decree of the lower 
appellate court against whicb the 
other party has appealed and not 
to something decided by another 
decree even though that other decree 
and the decree appealed against 
arose out of a single decree of the 
trial court, 


DEBI CHAND p. PARBHU LAL., 


— — Order 41, rule 
33— Power of appellate court to pass 
decree or order against non-appealing 
defendants—Common defence. i 


It is open toan appellate court 
to vary the decree appealed against, 
where there is a common defence 
even in favour of persons who have 
not appealed but were parties to the 
suit, 


Where the appellate court, pro- 
ceeding upon a ground common to 
all the defendants, dismissed the 
suit of the plaintiff in its entirety 
and set aside the decree and 
judgment of the trial court, Ae/d, 
that the decree passed by the trial 
court in his favour against any of the 
non-appealing defendants ceased to 
be subsisting could not be enforced. 


MOHSHAM ALI KHAN altas ALI 
KHAN v. MULU es ea 


-———— — Order gb6— 
Reference to High Couri under— 


Wher can be made, 
See Civil Piocedure Code, Order 














21, rule 89 os Se 
ZOREN = —Schedule IT, 
Paré.- 16, Clause (1)—Award, 


remisston of, to arbitraiors for re 
constderation—Decree based partly on 
award and partly om courts own 
findings—Appeal, when competent— 
Oral evidence to prove existence of 
separate agreement in variation of 
original veference—Euidence Act, 
section 92, Proviso (2), admissibility 
of, under—Award, validsty of. 


Where, ina suit for partition, 
the reference made by the Court 
stated ‘‘that the matters in dispute 
between the parties should be 
referred to arbitration’’ and at the 
time of making the reference the 
only queStion raised between the 
parties, was whether their family 
was jointior separate, but, subse- 
quently, the parties, having made 


694 


586 


Pai 


69 


VOL, XXIV | 


INDEX 





Civil Procedure Code—(contd.) PAGE. 


a separate arrangement between 
themselves as to the method of 
division of property, which according 
to oral evidence produced by the 
plaintiff was not at all inconsistent 
with the terms of the original 
reference, authorized the arbitrators 
to act accordingly and an awaid was 
eventually made, Ae/ad, that the award 
was valid and binding on the parties 
and that under Proviso 2 to section 
92 of the Evidence Act the plaintiff 
was entitled to adduce oral evidence 
to prove the alleged fact of a 
separate arrangement having been 
made between the paities after the 
execution of the reference, 


Where the lower court remitted 
the award for the re-consideration 
of the arbitrators and on the 
arbitrators failing to re-consider the 
award, the court made a decree 
partially on the award and pattially 
on its own judgment, A/d, that an 
appeal was competent, 


TURSI RAM v, BASDEO vs 


— —— —and Schedule, 
Para, 21-—-Arbttration, reference 
to, without intervention of Court— 
Agreement between parties, terms of 
—Decrees of Court passed during 
bendency of insolvency proceedings 
to be modified according to terms of 
award—Award, an adjustment of 
the decrees tinder Order 21, rule a— 
Validity of, 


Where during the pendency of ingol- 
vency proceedings litigation arose be- 
tween the receiver and the secured 
creditors, with regard to the payment 
of debts, and the parties eventually 
agreed to refer the matter to arbi- 
tration without the intervention of 
Court, the agreement providing 
“that å decree in terms ot the 
award would be accepted by the 
parties and that any decree passed 
by the Court during the pendency 
of the arbitration proceedings 
would be subject to the award and 
would he modified in accordance 
with it’,, antl the award passed 
subsequently directed (1) the parties 
to modify the decrees duly passed 
“by courts of law, and (2) the receiver 
to bring the insolvent’s property, 
which was revenue paying and an- 
cestral, to sale and realize the sale 
proceedings through court, and it 
was found thate the objectors $o the 
award, who were plaintiffs in two 
suits, conrinudd to take part in the 
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to the suits, Ae/d, that the award 
was perfectly valid and, therefore, 
binding on the parties. The 
award was an adjustment of the 
decrees under Order 21, rule, 2, 
Civil Procedure Code, and if any 
suits were pending, the awaid may 
be filed by way of defence and a 
decree obtained on foot thereof. 


ffeld, also, that though there was 
nothing in the Insolvency Act to 
prevent the secured creditors fiom 
acting according to the second clause 
of the award, the better way would 
be to obtain the insolvent’s dischaige 
under section 38 and deal with the 
propeity outside the jurisdiction of 
tha insolvency court. 


An award cannot be regarded as 
invalid merely because it is made in 
ai reference by parties to a suit 
without the intervention of the court, 
and such an award should be treated 
with greater indulgence and larger 
opportanities for rectification of 
mistakes, if any, should be given. 


An error in law on the face of an 
award, such as will justify the court 
in setting it aside, must be an erlor 
in some legal proposition to which 
the arbitrators have tied themselves, 
the same being found in the award 
or a document actually incorporated 
therein, and which is the basis of 
the award, 


The law would not enforce the 
specific performance of an agreement 
to refer to arbitration, but if duly 
appealed to, it has the power in its 
discretion to refuse to a party the 
alternative of having the dis pate 
settled by acourt of law and thus 
to leave him in a position of having 
no other remedy than to proceed 
by arbitration. When the agree- 
ment iS a mere agreement to 
refer, the plaintiffs cannot be 
deprived of the right to have re- 
course tothe court but they can 
deprive themselves of such rights 
by their own actafter writ, as, for 
example, hy going on withthe arbi- 
tration and obtaining an award, 


RAM DEVI v. GANESHI LAL .. 


Schedule 11, 
args. 15, 10—Award—Arbitrator 
going omtside reference—Deading 
matters between parties to the suit 
and third persons—Award invalid., 

‘Where arbitrators to“ whom 
matters iu difference tn the suit 
between the parties to the sujt 
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Civil Procedure Code—(concid.) PAGE. 


had been referred by the conuit, 
went outside the scope of the refer- 
ence and delivered an award which 
dealt not only with the points in 
disputes in the suit, but also other 
dispute between the parties to the 
euit and other persons; “e/a, that 
the arbitrators had exceeded their 
jurisdiction and the award was in- 
valid and must be set aside. 


RAM PRATAP CHAMRIA v. 
DURGA PRASAD CHAMRIA es 


Commitment—Order of-—When 
may be quashed. 


See Criminal Procedure Code, 
sections 337 and 215 .. va 


Companies Act (VII of 1913), 
section ga—AInterpretation of—Person 
representing joint Hindu family or 
a firm—Joining a partnership con- 
tract — Constitutes one person only. 


Where a person representing a 
joint Hindu family or a firm lends 
his name to a partnership contract, 
he must be deemed to le one person 
within section 4 of the Indian Com- 
panies’ Act (VII of 1913}. The 
fact that the share owned by the 
individual member may have to he, 
in the case of a partition in the 
family or dissolution of partnership, 
divided among certain parties, can- 
not affect the other members in the 
partnership in question and the 
party joining constituted only one 
person and not more than one per- 
‘gon, 


MEWA RAM v. RAM GOPAL .. 





— — Section 4— 
` Unregistered association of more 
than 20 persons—ITlllegal—Bar to suit 
for atssolution of partnership or par- 
‘ition. 


When an association, formed for 
the purpose of gain, is unregistered, 
although under the law it ought to 
haye been registered and the busi- 
ness of the association has been 

oing on for some years, Aeld (per 

ALSH and MUKERJI, JJ., SULAI- 
MAN, J. dissenting), that one of its 
members cannot sue in a court of 
law for partition of the existing 
assets. - i 


Where certain persons exceeding 
v go in number entered intoa part- 
gership under a deed by which it 
was agreed that they should carry 
on a factory and share in the profit 
and losses thereof in certain defined 
proportions and the business was 
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run for a number of years without 
being registered and thereafter the 
plaintiff, who owned a share in the 
partnership, brought a suit fora 
declaration that the parınership was 
invalid and that the factory might 
be sold, that plaintiff’s subscription 
be refunded, that the partnership 


be dissolved and all accounts be _ 


taken and partition be made of 
property belonging to the parties, 
Aeld, that section 4 of the Com- 
panies Act was a bar to the suit 
and the plaintiff was not entitled 
to any of the reliefs sought. 


MEWA RAM v. RAM GOPAL ~.. 


Section 12— 
Application under, by a Company 
situated in Ajimmere and Merwara, 
for transfer of its registered office— 
High Conrt—Jurisdiction—Regula- 
tron I of 1877, section 23, provisos 
of, applicability of. 


The Allahabad High Court has no 
jurisdiction to entertain an applica- 
tion, under section 12 of the Com- 
panies Act of 1913, made on behalf 
of a Limited Company, situated in 
Ajmere and Merwara, for the trans- 
fer of its registered office, the Chief 
Commissioner of Ajmere and Mar- 








PAGE. 


eT 


wara being the ‘High Court” for 


such purposes. 


KEKRI PRESS COMPANY LTD,— 
IN THE MATTER OF .. P 

Section 30— 
Memorandum of Association, effect of 
signing, before tts being filed with the 
Regtstrar— Oniisston of the entry of 
name in Share Register— When does 
not effect liabshity as contisbutory. 


Every subscriber to the memoran- 
dum ot association filed with the 
Registrar by a company becomes a 
member spso facto. 


The cause of action in favour of 
an official Inquidator arises only on 
his appointment and not earlier. 


Where one P agreed to purchase 
shares in a newly started company 
by subscribing to the memorardum 
vf association before it was filed 
with the Registrar but, later on, he 
asked the promoter of the Com- 
pany to cancel ‘his requirements’ and 
it was a fact that /’s name was 
never entered in the register of mem- 
bers, and®ventually the? Company 
went into liquidation, ¢e/d, that 
under section 30 of the Companies 
Act, P became a member and, there- 
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make good the value of the shares 
for which he had signed. 


IN THE MATTER OF J. H. 
CHANDLER & CO., LD. (IN LIQUI- 
DATION) OFFICIAL LIQUIDATOR 
v. H. I. PHILLIPS si 








Section I0g— 
Registered Company—Allotment of 
Shares as fully paid up—Allottee 
transfers machinery, etc., to Com- 
pany -No payment in cash—Ligui- 


- dation—A greement not filed with the 
- Registrar under section 104— Contri- 


bition, guestion of—Allottee’s habr- 
‘ity. 
Appellant having transferred all 


. the machinery, tools, plant and furs 


niture of his private business to a 
newly started Company, the latter 
definitely stated in the memoran- 
dum of association and the pros- 
pectus filed by it before the Regis- 
trar, that ‘3,000 ordinary shares 
of the nominal value of Rs. 30,000 


‘will be allotted as fully paid to the 
. appellant ”. 


No agreement was, 
however, filed in accordance with 
the provisions of section 104 of the 
Companies Act, nor was there any 
evidence as to the value of the 
property transferred by appellant. 


The memorandam. was signed by | 


the appellant by the consent of the 
Directors and to the public know- 
ledge on the understanding that he 
had to pay nothing for the shares. 
The Company having gone into 
liquidation, subsequently, 4e/d, that 
the appellant could not be held 
liable as a contributory in the sum 
of Rs. 30,000 for the unpaid shares, 
The failure to file the agreement 
with the Registiar under section 
104 does not invalidate the agree- 
ment. 

PREM BEHARI LAL v, MESSRS. 











5, B. BILLIMORIA AND Co. T 
—— Section  230— 
Preferential treatment under— 


When creditor not entitled to— 
Money advanced to Company— Pro- 
perly purchased ‘vith—Company in 
liguidation—Charge over property— 


Creditor not entitled to. 


There is no law applicablé to 
India by which a creditor, who has 
advanced money, 18 entitled to a 
charge over the property acquired 
with the money*advanced. ° 


According te an agreement gn- 
tered into between the applicant 


137 


INDEX 


PAGE. 
” ‘fore, was liable as a contributory to 


691 


576 








Companies Act—(coneld.) PAGE, 


and a Company, applicant’s son 
was employed by the latter on his 
| nishing a security of Rs. 10,000 
which money was to be re-pald 
after the expiry ofthe term of 
appointment. All that was provid- 
ed for was that in case the Com- 
pany went into liquidation, appli- 
cant would have the position of a 
preferential creditor. Out of this 
Rs. 10,000 Rs. 3,500 was utilized 
in the purchase of a mill and the 
rest was used in paying off a credi- 
tor of the Company. The Com- 
pany having gone into liquidation, 
the liquidators sought the direction 
of the High Court to sell the mill 
in question, whereupon the appli- 
cant claimed: (r) that be had 
charge over the mill as it was pur- 
chased with his money, (2) that he 
had a preference over all the credi- 
tors of the Company in respect of 
Rs. 3,500 and (3) that he be treat- 
eq as a preferential creditor as re- 
gards the balance of Rs. 6,500. 


Held, that applicant had no 
charge over the property and that 
he was as much in the position of a 
creditor as anybody else and, there- 
fore, all his claims should be dis- 
allowed. 

|[ANNAPURNaA Co. LD., (IN Li- 
QUIDATION)—IN THE MATTER 
OF xe DR: S. S. TUG s 


Contession—Of one accused im- 
plicating himself and another—Cor- 
roboration, absence of, effect of. 


See Evidence Act (1 of 1872), 
section 30 -. oe ee 

Connivance—On the part of 
Leimindar—Presunplion, when does 
not aiise— Wrongful efectment of 
tenant. 


See Agra Tenarcy Act (2 of 
1901), section 169 read with sche- 


dule IV and section 79 be 
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i —— — What does not 
amount to. 

See Indian Penal Code, sections 
494, 497 read with 109 


Contempt of court—/urisdte- 
ton—High Courts power to punish 
contempt committed against an infe 
rior evil court—TInherent jurisdic- 
tron— Complaint by party to suit— 
Protedure, legalsty of—Insult to an 
advocate, offered after termination of e 
case— When does not amount to con- n 
tempt of court. 

Per WALSH, J., SULAIMAN, J. 
and BOYS, J.— 
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Any conduct ihat tends to bring 
the authority of a court into dis. 
respect or which amounts to a false 
and scandalous attack upon the ad- 
ministration of justice, or an insult 
offered to the Judge or the 
dignity of the court, even though it 
may be after the termination ofa 
pending case, amounts to a con- 
tempt of court. 


The High Court as a Court of Re 
cord and as the protector of public 
justice throughout these provinces 
has general power of superintendence 
and control over the inferior Civil 
Courts subordinate to it. It has 
inherent jurisdiction and power to 
punish in a summary” manner all 
coutempts directed against itself or 
against courts subordinate to it, 
irrespective of the fact whether the 
contempt is committed out of court 
or in their presence. 


There is no rule of law restricting 
the manner in which complaints of 
defamatory attacks on the adminis- 
tration of justice in the High Court 
and in the subordinate courts, may 
be brought to the notice of the High 
Court. 


[An insult offered to an advocate 
not during the trial of a case but 
after its termination cannot be a 
condemnation of the system of 
administration of justice but would 
amount to a calamny of an indivi- 
dual.— Per. SULAIMAN, J.] 


IN RE HADI HUSAIN v, NASIR 
UDDIN HAIDER : “a 


Contract Act, section 16— 
Burden of proof—-Whether trans- 
action procured by undue influence 
— Elements to be established before 
laying burden on creditor. 


Before the burden of proving that 
a transaction was not procured by 
undue influence can be laid on the 
creditor two elements must De 
established : it must first be shown 
that the creditor was in a position 
to dominate the will of the 
borrower, and, secondly, that the 
transaction appeared on the face 
of it or on the evidence adduced 
to be unconscionable. E 

A transaction could not be 
treated as unconscionable merely 
¿because it was in lieu of earlier 
èoans which carried a very high 
rate of interest. 


MAHMUD-UN-NISSA v. BARKAT- 
ULLAH ee te ~ 
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——— Section 23—Kitolation 
of —Public poluy—Promissory note 
executed in consideration .of agree 
ment to stifle criminal prosecution 
—Surt based on, when not main- 
taingble, 


It is against 
receive money or a promise to 
receive money in consideration of 
an agreement to stifle a criminal 
prosecution and therefore a suit on 
a promissory note, executed under 
gach circumstances, is not main- 
tainable. 


SHEIKH MUHAMMAD ISMAIL 
v. WAHIDUDDIN 








r Sections 55 and 7g— 
Whether applicable to compromise 
decree sought to be enforced by way 
of eaecution— Terms of compromise 
Agreement to relinguish claim on 


[A. L.J. R. 





PAGE. 


public policy to . 


311 


payment of a lesser amount in a > ' 


certain time —Defauli in paymeni— 
Whether time of the essence of the 
contract— Decree executable in tts 
entirely. 


Where according to a compromise 
decree the whole claim of the 


plaintiffs (decree-holders) was to ` 


stand decreed, but the defendants 
(judgment-debtors) were to have 
this concession that if they paid 
certain sums of money within a 
certain time, the plaintiffs would 
remit the balance of theii claim, 
and eventually there wag a default 
on the part of the defendants, eld, 
that time was of the essence of the 
agreement, and 
having failed to pay within the 
time limited, the plaintiffs could 
not be compelled to relinquish any 
portion of their claim which had 
been decreed ta toto, and sections 
g5 and 74 of the Indian Contract 
Act did not apply. 


An execution court can relieve 
against a penalty under section 74 
of the Contract Act in case of an 
agreement embodied in a decree. 


KISHEN PRASAD vr. 


BEHARI LAL sy 
—— Section  83—Goods 
purchased and deliwered to railway 
company for despatch to plaintiff 


KUNJ 





— Compliance with plaintifs sns- . 


tructions—When sale complete— 
Loss in transit—Liability, question 
of. o ° 


Wherg the defendants, eacting in 
accordance with the 


the defendants ’ 


plaintiff's . 
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instructions, purchased some sugar 
and delivered the same to the 
railway company for despatch to 
the plaintiff and there was no 
proof that the plaintiff instructed 


the defendants to send the goods. 


at ‘‘railway risk’’ or that they 
were negligent in the manner of 
sending the consignment, eld, that 


-the defendants could not be held 


liable for any loss during transit 
because the sugar did not belong 
to the defendants. Even if the 
defendants were not acting as 
agents but were regarded as sellers, 
the property in the consignment 
passed to the plaintiffs, under 
section 83 of the Contract Act, as 
soon as the sugar was delivered to 
the railway company. 


DEO RAJ v. MUNSHI RAM 


— Section 95 —~Contract 
for sale of shares—Shares are goods 
— Delivery of certificate with blank 
transfer duly stened by registered 
share-holder—Vendor not entitled 
to claim lien for unpaid price, 


Though it is true that the full 
property in shares in a Company is 
registered holder, 
broker who sold shares by general 
description completed his: part of 
the bargain by supplying the- buyer 
the certificates and blank transfers 
signed by the registered holders of 
the shares described. The posses- 
sion of these documents entitles the 
purchaser to get on the register. 


A contract for sale of shares is 
acontract for the sale of goods 
within the meaning of the Indian 
Contract Act and equitable consi- 
derations not applicaBle to goods 
do not apply to shares in India. 


=" 





Where under a contract for sale i 


of shares the seller dėlivered to 
the buyer the necessary certificates 
with blank transfers duly signed by 
the registered holder and the buyer 
paid the price in the shape of a 
cheque which was accepted by the 
seller and the cheque was subse- 
quently dishonoured, 4e/d, that the 
remedy of the seller lay only on the 
cheque and he having handed the 
necessary documents had no lien on 
the shares and section 95 of the 
Indian Contract Act applied to the 
case, 

MANECKJI” PESTONJI BĦARU- 
CHA v. WARQILAL SARABHAI AND 
COMPANY .. 
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Contribution —Allottee’s liability. 


See Companies Act of 1913, 
ection 104.. os 2 


— Right of, between per- 
sons against whont joint decree for 
costs passed, 


Prima facie a right of contribu- 
tion exists between persons against 
whom a joint decree for costs has 

en passed and it is for a defend- 
ant seeking to avoid liability to 

how some equity which entitles 
him to exemption. 


BABU RAM v. BADRIDAS 


Corporation— Managing Direc- 
tor, powers of, presumption as to— 
General power of attorney executed 
by corporation tn favour of, authori- 
sing him to make transfers and 
dxecute deeds of conveyance in respect 
af transactions sanctioned by the 
Board—Assignuent— Ratification — 
T. ransferee acting tn good faitk— 
When protected, 


Where a general power-of-attor- 
ney ‘was executed in favour of the 
Managing Director appointed by a 
corporation authorising him to make 
transfers and to execute deeds of 
conveyance in respect of any trans- 

action sanctioned by the Board, and 
the Managing Director transferred 
the mortgagee rights held by the 
corporation for consideration to a 
creditor, and the transfer was subse- 
quently Tatified, held, that inasmuch 
as there was nothing to show that 
the transferee was aware that the 
Managing Director had done nothing 
to obtain the necessary sanction, he 
was sufficiently protected in claim- 
ing the rights .which the deed of 
conveyance transferred to him. 


Per KANHAIYA LAL, J.—Where 
the articles of agsociation generally 
give the Manager certain powers of 
conducting the business and he does 
certain acts in exercise of those 
powers, any person dealing with him 
may presume that he had power to 

eal with him and that he had taken 
the requisite steps to authorise him 
to enter into that particular trans- 
action. 


Per ASHWORTH, J.—Where the 
articles of association provide that 
a manuger may be appointed and 
may be given the ordinary powers 
of a manager, and a person is 
allowed to act as manager and exer- 
cises these ordinary powers, it iv 
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reasonable to infer that he was 
given them, but it was doubtful if it 
would be permissible to infer from 
the fact of a manager making a trans- 
fer that that transfer has received 
the previous sanction ot the directors 
which the articles of association 
declare to be necessary. Before 
any reliance could be placed on the 
general power-of-attorney it would 
be necessary to show from the arti- 
cles of association or the memoran- 
dum of association that the direc- 
tors could give such a general power- 
of-dttorney. 


ABDUL RAHMAN KHAN v. MU- 
FASSIL BANK LTD., GORAKHPUR 


Court of Wards Act (IV of 
1912)—AManagement of estate under 
— Loss due to negligence of Court of 
Ward employee—elease granted by 
ward— Sutt for damages, when does 
not be. 


There being no privity of contract 
between the plaintiff and the de- 
fendant who was a zilladar appoint- 
ed by the Court of Wards to col- 
lect rente, the plaintiff could not 
sue the defendant for any damage 
said to have been caused during the 
period when the Court of Ward» 
was managing.the plaintift’s estate 
and for which period the plaintiff 
had granted the Court of Wards a 
release. 

MOHAMMAD AYUB v. RAJA SU- 
RAJPAL SINGH. 


Section 58— 
Estate voluntarily placed in charge 
of Court of Wards under old Act— 
Dispute between wards—Court of 
Wards’ power to appotr: arbitrator 
— Subsequent legislation, effect of— 
When parties bound by rt. 


A person who voluntarily. places 
his estate in the hands of the Court 
of Wards during the enforcement 
of a particular Court of Wards Act, 
is bound by the provisions of any 
subsequent amending legislation for 
the better working of the Court of 
Wards. 


Where two brothers of ful) age 
voluntarily placed their estate under 
the superintendence of the Court 
of Wards when the Act of 1899 
was in force anda dispute having 
ayisen between the wards after the 
passing of Act IV of 1912, the 
Court acting under seclion 58 of the 
new Act and without consulting any- 
one, appointed representatives of 
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one of the’ ward and an arbitrator, 
and the validity of the award even- 
tually given by the latte: aa well 
as the acts of the Court of Wards 
were, subsequently questioned by 
one of the wards, Aedd, that the 
latter was bound by section 58 of 
Act IV of 1912 and that there was 
no obligation on the part of the 
Court of Wards to await an agree- 
ment between the representatives 
as to an arbitrator who should sit 
to decide the dispute. 


Section 58 of the Court of Wards 
Act of “United Provinces (IV of 
1912) is-impeiative io its terms as 
between the Court of Wards and 
the wards. It contemplates an ab- 
solute nght in the Board to uomin- 
ate any representative (hey choose 
and to require those representatives 
to conduct the cases of the wards 
whom they 1epresent before an arbi- 
trator approved by the Board. 


SHIVA PRASAD v. SHAMBHU 
PRASAD ,. bie 1 


Court-fees Act, section 7 (4) (d) 
read with section 8 of the Suis 
Valuation Act (FIZ of 1§87)—Suit 
for declaration of ttle as well as to 
obtatn an tnfunction—Valuation for 
computation of court-fees and for pur- 
boses of ;urisdtction—When should 
be same. 


Where, in a suit for a declaration 
of title in respect of a certain plot 
of land and ‘for an injunction res- 
training the defendant from inter- 
fering with plaintiff’s construction 
over the land in dispute, the plaint- 
iff valued the plot at Rs. 1,100 for 
purposes of jutisdiction and for 
payment of court-fee at Rs. 10 in 
respect of declaration and Rs. Io 
for the issue of the injunction, 4e/d, 
that having regard to the provisions 
of section 7 (4) (d) ot the Court- 
fees Act and section 8 of the Suits 
Valuation Act (VII of 1887). the 
plaintiff was bound to pay a court- 
fee for relief by way of injunction 
on the valuation of Rs. 1,800. 


BACHHAN v. THE MUNICIPAL 
BOARD OF MIRZAPUR ss 


Criminal Procedure Code, sec- 
tions 5§ and rr2— Security for good 
behanour—Piocedure, illegality of. 


Where “e)tain persohs were 
ariested under section §ë of the 
Code of Criminal Procedure and 


501 


478 


VOL. XXIV] 


Criminal Procedure Code PAGE. 


—(contd.) 


were put up before a magistrate who , 


directed a case to be registered 
against them and recorded an order 
purporting to be one under section 
112 of the Criminal Procedure Code e 
but which did not set forth the 
substance of the information receiv- 
ed, Ae/d, that merely setting out in 
a notice under section 112 thata 
man is a habitual thief and a robber 
and not recording the substance of 


the information received did not « 


amount toa mere irregularity but 
made the order binding over the 
accused bad in law. 


NIHAL 2. EMPEROR, 





-Section 103 
—Provistons of, compliance with, 
importance of. . 


See U. P. Excise Act, sections 53 
and 60 (a) . i 
si 107, se 
—Appeal under—From order passed 
in proceedings under section 107 — 
Retrial— Whether appellate court can 
order. 


An appellate court is competent 
to order a re-trial in an appeal under 
section 406 of the Criminal Proce- 
dure Code against an order binding 














over a aka to keep the peace in. 


proceedings under section 107 of the 
game Cade. 


Wheie the applicants were und 
over by a Magistrate to: keep the 
peace and, on appeal, the Sessions 
Judge directed that the Magistrate’s 
order be reversed and that proceed- 
inge subsequent to the stage of the 
issue of a notice under section 107 
be cancelled and that the Magistrate 
should proceed from the stage of 
the issue of the notice, eld, that 
the order of the Sessions Judge was 
an incidental order which he was 
authorised to make. ' 


BHAGWAT SINGH v. EMPEROR 566 


Section 110— 
Trial under—-Holding of indepen- 
dent enguiry—Duty of Magisirate— 
When accused should not be bound 
down on agreeing to furnish security. 








rinciple there is no distinc- 
Pirs etween trials under section 
107 and trials under section 110 of 
the Criminal Procedure Code. In 
either case if is the duty «of the 
magistrate tq hold an enquiry and 
not to bind an accused merely be- 
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—(conid.) 
use he agrees to furnish security. 


Where the Sessions Judge, onan 
appeal, made against an order under 
section I10, treated the expressed 
readiness of the accused to furnish 

ecurity as a plea of guilty and 
declined to decide the appeal on the 
merits, Ae/d, that the procedure was 
irregular and the Sessions Judge 
Ought to have heard the appeal. 


RAM CHARAN v. EMPEROR .. 


— Sections 120 
and 123—Provisions of—Security 
bonds—Case transferred subsequently 
L Steretres’ lability, question of— 
Magristrate’s power to postpone date 
from which security should take efect, 


The terms of a security bond 

iven in form No. 42 of the fifth 
schedule of the Criminal Procedure 

Pode are wide enough to include the 

ccessor of the court in which the 
case originally was. 

A Magistrate has power under 

section 120 of the Code to postpone 
the date from which the security 
should take effect, z. e., to give the 
iccused time within which to fur- 
nish it, and until it is seen whether 
the accused could give the security 
or an order would have to be passed 
referring the case for the final orders 
of the Sessions Judge under section 
123, it cannot be said that the 
proceedings in the Magistrate’s 
Court had finally terminated so as 
to put an end to the liability of the 
sureties who were responsible for 
the accused’s attendance. 


MUSTAQIM-UD-DIN v. EMPEROR 


——— Sections 133 

to 143—Unlawful obstruction over 

public pathway—Determination of 

the guestion—Procedure to be fol- 
wed, 


See U. P. Village So Act, 
section 72 .. 


— —— as 139; 
140 and t41—Failure of jury to 
return’ verdict according to law— 

hen Magistrate may make original 
order final. 


According to section 141 of the 
Grjminal Procedure Code, if the 
jury fails to return a verdict within 
the time allowed in accordance with 
law, the Magistrate may pass such 
orders as he thinks fit and the order 
shall be executed in the same man- 
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“Criminal Procedure Code PAGE. 
—(contd.) 
neras a final order under section 


140. 
Where, after issuing a notice to 
the applicants, under section 133 
for the removal of a privy alleged 
to constitute a public hhuisance, a 
jury was appointed to investigate 
into the matter, and on its failure 
to return .a verdict as required by 
section 139, the Magistrate dıs- 
charged the jury and as no evidence 
was forthcoming from either of the 
parties, the Magistrate after satisfy- 
ing himself of the correctness of his 
original order, made the order ab- 
solute, zld, that the Magistrate 
was justified in acting ag he did, 


SHYAM SUNDER SINHA v. EM- 
PEROR (through RAM NARAIN 
SINHA . ee oe 
—Section 139A— 
Provisions of—Notice under section 
123— Dental of public right by accused 
—Order passed under section 140 
without proceeding under section 
1394— When proceedings should be 
stayed—Eatstence of righi— Question 
to be decided by competent ctotl court. 


Where on receipt 
under section 123, Criminal Pro- 
cedure Code, requiring the appli- 
cant to remove his building, the 
latter denied that there had been 
any encroachment upon the public 
way and although it -was impossible 
to say that tbere was no ona fide 
claim put forward by the applicant 
or that there was no. reliable evi- 
dence in support of bis denial, the 
Magistrate at once took evidence 
under section 137 and passed an 
order under section 140 without 
proceeding under section 139A, 
Aeld, that no order should have 
been passed under section 140 with- 
out first proceeding under section 
139A and, therefore, the pioceedings 
in this case should be stayed until 
the matter of existence of applicant’s 
right has been decided by a com- 
petent civil court. 

MUNNA LAL v. EMPEROR oe 

—— Section I45— 
Order passed under—-Finality of— 
When cannot be reviewed or set asde., 

An order passed under séction 
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‘145 of the Criminal Procedure Code 


is a final order and it is not open 
eyther to the Magistrate who passes 
it or to his successor to review it 
or to set it aside in any way. 


LALLAN MISIR v., RAM RICHCHA 


of a notice 
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—— Section 146— 
Order of attachment passed under, 
when not fustifiable—Rights of 
parties already determined by Civil 
Cont. 


Where the rights of the parties 
relating to certain land had already 
been determined by a competent 
court but the District Magistrate, 
acting under section 146 of the 
Ciiminal Proceduie Code, attached 
the land on the ground that he was 
unable to determine which party 
was in possession, Ae/d, that the 
order of attachment was not justified 
by the terms of the section ona 
reasonable interpretation of it. 


PARABHANS PANDE v. SHEO 
DARSHAN SINGH ga Ti 


—— Section 146— 
Order passed -under, in respect of 
immovable property tn a math ain 
atspute—Atlachment of niovable pro- 
perty dtrected—Revision, when does 
mot bre, 


Where the lower courts being of 
opinion that there was likelihood of 
breach of peace and that neither 
party was in possession of the im- 
movable and movable property of a 
certain math in dispute, passed an 
order of attachment under section 
146, Ae/d, that the movable property 
being appurtenant tothe matk, the 
order attaching the same was valid. 


MAHANTH GOKUL NATH v. 
BABA BARAM NATH 


Section 181 (3) 
as amended by section ga of the 
Criminal Procedure (Amendment) 
Act, 1923—Provisions of—Interpre- 
tation of —" Such offence’ — Meaning 
of the expresston— Jurisdiction, gues- 
tron of. 

Where the accused was being tried 
for retention in Aligarh ofa bullock 
stolen in Muttra and the Magistrate 
being of the opinion that the pro- 
visions of nection 184 (3) of the 
Criminal Procedure Code as amend- 
ed by section 42 of the Criminal 
Procedure (Amendment) Act, 1923, 
excluded the jurisdiction of the 
Muttra court, asked for the transfer 
of the case, Aefd, that the Magis- 
trate wrongly construed the piovi- 
sien referred to. Section 181 (3) 
as amended meant that the offence 
of being fh possession of stolen 
property may be inquired iwto either 
in the District where it was stolen 
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or where it was found to be dis- 
honestly possessed. 


The language of section 181 (3) 
as amended ıs, however, open to 
objection. The context requires that, 
the words ‘‘such offence ” in that 
section should mean the offence of 
theft whereas grammatically they 
should mean any offence of posses- 
sion. 


EMPEROR v. BHIMA 


L Section 195— 
Offence under section 211, Penal Code, 
committed in relation to proceedings 
ın = court—Complaint by court 
necessary. 


Where the applicant, who after 
filing a complaint of dacoity before 
a magistrate against certain indivi- 
duals, repeated his charges before 
the police and the police in their 
investigation having come to the con- 
clusion that the complaint was false, 
was put on his trial for having com- 
mitted an offence under section 211 
of the Penal Code at the instance 
of the police, 4e/d, that the offence, 
if any, was committed in relation to 
proceedings in court, and for the 
initiation of the prosecution a com- 
plaint in writing of such court was 
necessary. 


GHASLAWAN SINGH v. 
PEROR ate ; 


—— 


EM- 


Section 198— 

Abetmert of marital ofence— When 

complaint by person aggrieved not 
necessary. 

Ses Indian Penal Code, sections 

494, 497 read with 109 ; 








— 








Sections 209 
and 213 (2)—Commutiing Magistrate, 
duty of, cases triable by Court of 
Session—Prosecntion evidence wholly 
untrustworthy —When accused may be 
discharged even after framing of 
charge— Policy of the Legislature— 
Expression “not sufficient grounds 
for commiting the accused” as used 
in section 2139—Interpretation of. 


If a Magistrate hearing a charge 
triable by the Court of Session comes 
to the conclusion that the evidence 
before him is totally untrustworthy 
and that there is no reasonable 
possibility of the case resulting in a 
conviction, he is entitled and it is 
indeed his duty to discharge the 
accused undąr section 209, Criminal 
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rocedure Code. The same result 


ean if he comes to a similar ’ 


onclusion after framing a charge 

d hearing witnesses for the defence 
a section 213 (2). This discre- 
ion, however, is to be carefully 
exercised, and wherever there is a 
possibility that different courts might 


PAGE, 


take different views of the eviderce, - 


the Magistrate, even though he may 
himself not think the evidence suff- 
cient for a conviction, should leave 
it to the Sessions Court to decide. 


Where a Special Magistrate, who 
as deputed to hear the case of the 
ccused who were prosecuted under 
Section 302 of the Penal Code of 
murdering one A, after hearing a 
number of witnesses for the proseca- 
ion, framed a charge and then pro- 
ceeded to record the evidence of 
itnesses for the defence and, finally 
oming to the conclusion that the 
prosecution evidence was wholly un- 
trustworthy, cancelled the charge 
against the accused, 4efd, in Revi- 
gion, that the Magistrate was justi- 


‘fied in his order of discharge. 


[Per SULAIMAN, J.—The expres- 


ion ‘not sufficient grounds for | 


committing the accused” used in 
ection 213, 18 quite different from 
uch expressions as ‘‘ the case not 
proved” or "accused aie innocent’’.] 


AKBAR ALI v. RAJA BAHADUR... 


Sections 233, 
234 and 235—Accused charged with 

sets of offences—Kidnapping and 
cheating Misy orner of charges—- 
What constitutes. ; 





Where two girls were kidnapped 
y accused -on different dates and 
hey were passed off as Chattri girle 
on receipt of money from one JR, 
who wanted a wife for himself and 
a wife for his brother, and the 
accused were tried for all offences 
together, Ae/d, that although section 
234 of the Criminal Procedure Code 
would allow the trial of two cases 
of kidnapping together and similarly 
lection 236 would allow the trial of 
the offence of kidnapping with res- 
pect to tbe same girl in one trial,, 
båt the operations of the two sec- 
ions could not be combined and the 
rial was vitiated by illegality. 


—— es 


FAUJDAR MAHTO v, EMPEROR . 


133 


239 
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— m — Section 250— 


—~— Section 239— 
Joint trial, legality of—Same offence 
committed in the course of same trans- 
action by diferenti persons. 


Three persons, witnesses on the 
same side in a casa of communal 
riot, were committed to the Sessions 
Court, by three separate orders of 
the Magistiate, for their trial for 
giving false evidence on the same 
point and to the same_ effect, to 
prove the manner in which a certain 
person met his death. The Magis- 
trate first took the evidence-in chief 
of the prosecution witness in the 
case of the first accused, in the 
resence of all the three accused, 
Put no crogss-examination was held. 
The case was then adjourned, The 
next day the case of the second 
accused was taken up and the evi- 
dence of the previous day was read 
with the consent of the second 
accused, Witnesses for prosecution 
were however re-called for cross- 
examination. In the care of the 
third accused the evidence in the 
first case and the cross-examination 
of the second day were read with 
the consent of the third accased and 
two’ witnesses for prosecution were 
further cross-examined. Subsequent- 
ly eack accused was examined and 
two witnesses for defence were 
called in the first case but none in 
the other two.. Then followed single 
addresses on behalf of the accused 
and the Crown and finally the Judge 
addressed a single charge to the jury 
who convicted each accused under 
section 193 of the Penal Code. 


Aeld, on appeal, that the trial of 
‘the accused was conducted in such a 
way that in effect the proceedings 
amounted to a joint trial and that 
inasmuch as the offence committed 
by the three accused was the same 
offence and was committed in the 
course of the same transaction, a 
joint trial was legal under section 
239 of the Criminal Procedure Code. 


There is nothing requiring any 
element of conspiracy indicated by 
section 239 of the Criminal Procedure 
Code. ; 


e ` 


RAF!-UZ-ZAMAN KHAN v. 
CHHOTEY LAL ii 2 "i 


Complainant ordered to pay compen- 
Sation—Opportumty for skowing 
cause against the order not grvuen— 
Effect of—A material irregularity. 


Where the Magistrate, believing 
that the complainant had deliberately 
absented himself on the day judg- 
ment was delivered, ordered the 
complainant to pay compensation 
under section 250 without giving 
him an opportunity to show cause 
against the order, /e/d, that the 
order was illegal and must be set 
aside. . 


KALKA v. RANJIT SINGH ae 





—— — — Stetion 250— 
Prowustont of — Com pensation— When 
Magrstrate entitled to order—Section 
250 (2), interpretation of. 


Under section 250 of the Code 
of Criminal Procedure an order 
directing compensation to be paid 
can be passed against a person 
upon whose complaint or informa- 
tion given to a police officer or toa 
Magistrate the proceedings have 
been started and a person cannot get 
rid of the order merely because he 
was a mere informer and not the 
real complainant. 


Section 250 (2) does not mean 
that if there are a number of accus- 
ed persons, the total amount award- 
ed to all of them must not exceed 
the maximum. 


QAZI FARIDUDDIN v. EMPEROR 
tärough FARIDUDDIN si 


~ 


— Section 250— 
Provisions of—Complaint found to 
be false and brought on account of 
enmity—Compensation, when can oe 
awarded, 











Where the Magistrate awarded 
compensation to the opposite party 
as the complaint against him was 
found to be false and brought on 
account of enmity, Ae/d, that the 
alteration made in the old Code of 
Criminal Procedure covered a case 
where the complaint was shown to 
have been false and either frivolous 
or vexatious. Section 250, there- 
fore, justified the Magistrate in 
awarding the compensation. | 

e 


KASHI PRASAD 
through RAM SUNDER = 


7. EMPEROR 
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— Section 250, 
clauses 1, 2 and 9—Provisions of — 
Compensation paid by complainant 
exceeding Rs. s0—Right of appeal, 
whether exists. 


When the total amount of compen- 
sation ordered to be paid by a 
complainant in one particular case 
exceeds Rs. 50, there is a right of 
appeal even though the amount of 
compensation to be paid to each 
individual accused person may not 
exceed the sum of Rs. 50 


SUMARIA altas BISMILLA vn. 
EMPEROR .. 


— —_— E iy 253 
(2)—Order of dicharge under— 
Legality of—‘‘For reasons to be 
recorded, meaning and scope of the 
expression used in sechor. 


Where, in acase under sections 
147 and 426 of the Penal Code before 
issuing process against the accused 
‘the Magistrate heard evidence on 
behalf of the complainant and mean- 
while the District Magistrate having 
ordered a police enquiry, further 
proceedings were postponed and on 
receipt of the result of the said 
enquiry, the Magistrate, after consi- 
dering it in connection with the 
evidence already recorded, was of 
opinion that the charge was ground- 
less and discharged the accused 
under the last clause of section 253, 
held, that the order of discharge was 
quite proper and legal. 

KUNJ BEHARI LAL v. EMPEROR 
through DHANGANA 





Section 271, 
sub-section (2)—Court’s duty under. 


See Criminal Procedure Code, sec- 
tion 367 .. 

eae E 297, 
418 and 423—Charge to jury—Mis- 
a:rection, whut amounts to— Powers 
of appellate court to acquit in case 
verdict set aside—Retrial, legality 
of. 

Before a verdict of a jury can be 
set aside by an appellate court, on 
the ground of misdirection, it must 
be found that there was a reason- 
able basis for apprehending that 
the misdirection may have affected 
the verdict. 

In order to constitute misdirec- 
tion, the point omitted must Se of 
such importange that an omissjon 
to refer to it renders the summing- 


138 . 
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p unfair. The Judge is not re- 
uired to make a verbal transcript 
of his summing-up but only to record 
the heads of the charge to the jury. 


It is open to the appellate court 
to acquit an accused if it sets aside 

verdict on the ground of misdirec- 
tion but, ag a matter of practice, 
the proper course in such cases is 
to order a re-trial and it is only 
i1 special circumstances that an 
acquittal would be justified. 


Where, in a case tried by a jury 
in the court of the Assistant Ses- 
sions Judge, the Sessions Judge, 
on appeal, set aside the verdict of 
the jury and ordered a retrial be- 
fore himself, on the ground that 

he Assistant Sessions Judge had 
omitted to draw the attention of 
the jury to a discrepancy between 
the first report and the case put 
forward before the court and to a 
contradiction between the state- 
ments of the witnesses made before 
the Sub-Inspector and those made 
in court and that the heads of 
charge did not contain the custom- 
ary caution to the jury that if they 
felt any doubt whether the prose- 
cution or the defence version was 
true, they should acquit, eld, that 
the ‘Sessions Judge was justified in 
ordering a re-trial but under section 
423 (1) (6) the retrial ought to 

e place before the Assistant 
Sessions Judge and not before the 
Sessions Judge. ka 


DHIRAJI v. AKASI 


— Sections 337 
and 315—Parlon granted after 
postponmeni of trial— Legality of — 

myitnient, order of — When can 
be gquashtd—Evidence Act, section 
Pig Raidence of an accomplice, 
when can be acted upon. 


Section 337 of the Criminal Pro 
cedure Code does not require that 
a |trial or an enquiry should be in 
progress when a pardon is tender- 
ed, \ 


here, upon the application of 
three out of five accused persons 
charged with theft the Magistrate 
postponed the case, under section 
526 (8) of the Criminal Procedure 
Code and subsequently tendered 
pardon to one of the accused, Ae/d, 
that the. Magistrate was competent 
to|grant the pardon. 
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Under section 215 of the Crimi- —— — —_--——__— Sections 40a 


nal Procedure Code, it is only on a 
question of law that the High Court 
can ba justified in quashing a com 
mitment. 


The real test in deciding as to 
whethe1 there is evidence which 
could fairly be acted upon it is 
necessary to see whether a Judge 
at a trial held with the aid of jury 
man could say that there was no 
evidence which could go before a 
jury. 

BAL CHAND altas BALMAKUND 
v. EMPEROR z ; 

— — section 3767— 
Provisions of—Complicated cases 
contuning question of law and fact 
— Brief judgment by appellate court 
— When not tn accordance with law 
—Ples of guilty by one of the ac- 
cused—Cornviction, question of— 
Section 271, sub-section (2)— Courts 
duty under. 


A judgment of a criminal appel- 
late court ought to contain particu- 
lars so as to satisfy the revisional 
court that the case has been exa- 
mined from every aspect. 


In simple cases, where the facts 
are clear, no further reason than that 
'‘ the evidence is accepted ” by the 
Judge may be strictly required. In 
complicated cases, however, special- 
ly where there are more than one 
question, both of law and fact, aris- 
ing, a mere statement of this kind 
is unsatisfactory though not illegal 
within the meaning of section 367 
of the Criminal Procedure Code. 


Under section 271, sub-section 
(2) all that is incumbent on the 
court is to record a plea of guilty. 
Tt is not obligatory on the court to 
convict the accused thereon. 


Where one of the accused plead- 
ed guilty before the’ Sessions Judge 
and there was also a previous con- 
fession of his both under section 
164 and before -the Committing 
Magistrate which was damaging to 
his co-accused, but the Judge with- 
out giving any reason, did not choose 
to convict him on his own plea, ela, 
that although the Judge’s procedure 
was not in contravention of sub- 
section (2) of section 271, it would 
have been more satisfactory and pro- 
per if the Judge had convicted the 
accused on his own plea of guilty. 


SHANKER v. EMPEROR 


. 1050 


318 ' pass any such order. 


and 408 (b)—Joini trial of several 
‘ accused— Only one sentenced to more 
than four years—When all should 
appeal to High Court. 


Under section 408 (4) of the 
Code of Criminal Procedure -when 
one accused has been sentenced to 
more than four years, 
accused convicted at the same trial 
have to appeal to the High Court 
even though they themselves have 
received smaller sentences, and 
this is so even if the accused, who 
has got more than four years, does 
not choose to appeal. 

DEBI DIN v. EMPEROR 
Section 403— 
Provisions of—Applieabshity of— 
Accused previously convicted mnder 
section 379 of Fenal Code— When can 
be tried again under section 9 of 
Opium Att (1 of 1875)—Samie 
facts. 

An accused who had been pre- 
viously convicted of *theft under 
section 379 of the Penal Code, in 
respect of some opium, can be tried 
again for an offence of illicit 
possession of the same opium under 
section g of the Opium Act (I of 
1878). 

DEOKI KOERI v. EMPEROR 


—— Section 435— 
Provisions of~—Dtstrict Magistrate, 
powers of—~Not entitled fo question 
propriety of order passed by court of 
sessiton— The proper course. 


Under section 435 a District 
Magistrate is not entitled to question 
the propriety of an order passed by 
acourt of session His proper 
coarse, when he considers that 
action is necessary, is to move the 
Government to file an abpheation 
in revision. 


EMPEROR v. DAULAT SINGH .. 


























— Section 439— 
Tnapplicability of, in case of an 
order passed under section 476B— 
When High Court cannot interferein 
revision. 


After the dismissal of a civil suit 
the defendant applied to the.trial 
conrt for proceedings being taken 
against the plaintiff under section 
193 and #1 of the Indlan Penal 
Code. ‘The trial court deglined to 
On appeal 


all the other, 
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the Jearned Judge reversed the nto an equivalent of what is called 
order. In an application in revision a deposition taken under section 
from that order before the High 512 when atthe time of taking 


“Court, eld, that where an order is 
passed under section 476 by a, 
superior civil court, the case does 
not fail under section 439 of the 
Criminal Procedure Code and the 
High Court has no power of inter- 
ference in revision. 


BANWARI LAL r. JHUNKA 


— Section 439, 
clause (4)—Alteration in conviction 
under—dcquittal on charge of 
murder but conviction for simple 
hurt—Enhancement of — sentence— 
When High Court not precluded 
from altering conttictton to one tinder 
section 325 of the Penal Code. 


In the absence of a Government 
appeal the High Court is precluded, 
under section 439 of the Criminal 
Procedure Code, from converting 
a finding of acquittal under section 
302 into one of conviction. 


Where a person died immediately 
after he had been attacked with 
lathis by the accused who, it 
appeared likely, had no irtention of 
causing death, and the post mortem 
examination disclosed that death 
was due to rupture of the spleen 
resulting from fracture of the ribs 
and the Sessions Judge, acquitting 
the accused of an otlence under 
section 302 of the Penal Code, 
convicted them under section 323 
of the Code, Aeld, altering the 
conviction to one under section 325 
of the Penal Code, that as there 
had been no acquittal of the accused 
of an offence of causing grievous 
hurt, the High Court was not 
precluded from convicting them of 
that offence by reason of clause (4) 


of section 439 of the Criminal 
Procedure Code. 
DULLI v. MANGLI .. wie 
—_-__—s— On 512 


— Evidence taken for another pur- 
pose at previous trial—When cannot 
ba converted inio emdence under, 
against abscomding accused at Ais 
trial subsequently—Penal Code, sectton 
Ig¢g—General hability under—Ex- 


_ emption from, wher accused entitled 


to, 


Evidence giyen at a trial for 
another purpose cannot be, by an 
ex post facto “operation, converted 


Švidence the question of recording 
a deposition under that section was 
never intended. 


| Where it was found that applicant 
was present ata riot in whicha 

was killed and sympathized 
with the attacking party but there 
was no definite evidence that he 
actually participated by using 
a fatkhi and one of the witnesses 
stated that the applicant kicked the 
principal oftender, who was liis 
brother, saying ‘‘let him go he will 
die”, held, that applicant was 
excluded from the general liability 
which may otherwise be imposed 
upon him by the application of sec- 
tion 149 and that be should be con- 
victed under sections 147 and 323 
of the Penal Code. 


SHEORAJ SINGH v. EMPEROR . 


| section 556— 
Provisions of—Magistrate tssuing 
search warrant prior to institution of 
case—When not disqualified from 
inying the case. 


The mere fact that the Magistrate 
had issued a search warrant prior 
to the institution of the case or that 
the accused may possibly object that 
the warrant was issued on insuffi- 
cient materials, does not disqualify 
the Magtatrate from trying the case 
within the meaning of section 556 
of the Criminal Procedure Code. 


MUHAMMAD ALI KHAN v. EM- 
PEROR ra oe 
— -——— (as amend- 
ed in 1923), sections 133 and 139 (a) 
Proceedings under—Old and long 
APRE construction— When not 

nded to be made applicable to 


cases o f. 


On a complaint lodged against 
the applicant alleging that he had 





encroached a portion of a public ` 


road by building his house, the 
trying Magistrate ordered the 
Qanungo to make a report after 
inspecting the locality. In his 
report the Qanungo admitted that 
a|well, which was in line with 
applicant’s house, had been built 
some 15 or 16 years before and that 
the foundations of the walls that 
were being raised by the applicant 
were old, but, he was of opinion, 
thet a portion of the applicant’s 
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house as well as the well covered a 
portion of the public road. Subse- 
quently, in reply toa question put 
by the Magistrate under section 
139 (a) of the Code, as to whether 
he denied the existence of the 
public right in respect of the road, 
the applicant stated that the 
land covered by his house was 
never a,part of the public road. 
After several adjournments, the 
Court deputed the Naib-Tahsildar 
to visit the spot and make a report. 
The Naib-Tahsildar relying on 
the settlenient map, found that 
no encroachment had been made by 
the applicant. The Magistrate, how- 
ever, ultimately accepted the report 
of the Qanungo and ordered the 
applicant to remove that portion of 
his house which obstructed the 
public road. 


Held, in Reference, that the 
Magistrate’s order should be set 
aside, 


Section 133 of the Criminal Pro 
cedure Code is not intended to be 
employed to avoid the necessity of 
filing a civil suit in regard toa 
construction which has been in exis- 
tence for I§ years. 


GHURAHU DAS v. SHAKALRAJ 
eDAS ee 


; —sectton 349 (1) (A) 
—Reference to superior Magtstrate, 


under— Several accuseda—,Order for- 
warding all the accused though one 
found gutlty—Sub-Drustonal Magts- 
trate finding all guiliy— Conviction, 
tllegality of—Appeal, order for re 
trial, when ought not to be passed. 











A complaint under section 147 
read with section 395 of the Penal 
Code was made by 44 against one 
MAT and eight other accused persons, 
in the court of the Magistrate of 
second class powers. After hearing 
the evidence,- the trying Magistrate 
camé to the conclusion that ‘* only 
MA is guilty ” and ‘* deserves more 
punishment than I have power to 
inflict” but ultimately submitted 
the record under section 349 of the 
Criminal Procedure Code to the 
S. D. M.-directing all the accused to 
present themselves in that court. 
The S. D. M. being of opinion that 

the accused were guilty, convicted 

. On appeal the Additional 
Sessions Judge held that the S. D. M. 
had acted with illegality in convict-: 
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ing the accused because the trying . 
Magistrate was not authorized to 
send the case of any except MA to 
the latter, but inasmuch as the 
opinion of the S. D. M. carried more 
weight, he ordered a trial de novo 
of all the accused. 


Held, in revision, that so far as 
the case of MH was concerned, the 
trying Magistrate being of opinion 
that he was guilty had jurisdiction 
to refer ıt to the S.D. M. and the 
latter acted legally in convicting 
him. MA's appeal should,’ there- 
fore, have been heard and disposed 
of on the merits. If, however, the 
Additional Sessions Judge, on an 
examination of the record, came to 
the conclusion that there were ir- 
regularities which had prejudiced 
MA, he would be entitled to order 
his re-trial. 


- As regards the other accused 
persons, their further prosecution 
should be stopped. The trying Magis- 
trate’s order was iliegal and in 


contravention of section 349 (1). 


(A) so far as these accused were 
concerned. The mere fact that a 
Sub-Divisional Magistrate on a 
perusal of the evidence on paper 
had come to a different conclusion 
was no good ground for ordering 
a re-trial. 


SULTAN MUHAMMAD KHAN v. 
EMPEROR . 


ee 
-+ 





Section 423 read 
wth- sections 237 and 238— Charge 
for principal offence and corvut-itwn 
for abetmeni— Appellate Court, 
powers of, to other findings— When 
cannot convict for abetment. 


It is not open toa court to find 
a man guilty of abetment of an 
offence on a charge of the offence 
itself. The only -section which 
empowers an appellate court to alter 
the finding and base a conviction 
for abetment is section 423, Criminal 
Procedure Code, but this section 
must be read with sections 237 and 
238 of the Code, and as abetment is- 
not a minor offence, it can only 
ceme under section 237 if there is 
no element in the abetment which 
is not incMded in the chafge. 


MAHABIR PRASAD v. EMPEROR 998 


[A. L. J. R. 
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a —— — Sections 476 and | ke Section 562, 


195—Scope of=Intention of Legis- 
lature, interpretation of—Whiness 
charged with filing forged recetpt to 
support the defence— Offence under’ 
section 471, Indian Penal Code— 
Complaint of, made by Munstf to 
District Judge— Preliminary enquiry 
unnecessary. 


Applicant, who was a witness and 
not a party to a suit biought in the 
Munsif’s court, was charged with 
having filed a forged receipt to 
support the defence taken by the 
defendants. The applicant had no 
opportunity of cross-examining the 
witnesses on the other side but 
they were examined on behalf of 
the defendants who had exactly the 
same interest as the applicants in 
upholding the genuineness of the) 
receipt. In upholding a complaint 
of an offence under section 471, 
Indian Penal Code, made subse- 
quently by the Munsif against the 
said applicant, the District Judge 
also added acharge under section 
193. 


Held, in Revision, (1) that in view 
of the amendments of sections 476 
and 195 made by the Amending Act 
of 1923, there was strong ground 
for holding that the Legislature 
intended section 476 to be co 
extensive in its scope with clauses 
(b) and (c) of section ry5 (1); 


(2) that section 195 being a 
restrictive section, there was nothing 
in that section and section 476 to 
prevent the Munsif from making a 
complaint under the ordinary law in 
respect of the offence under section 
471, Indian Penal. Code which he 
found to have been committed before 
him; 


(3) tbat this was nota casein 
which a preliminary enquiry was 
absolutely essential before a com- 
plaint could be filed ; and 


(4) that it would kave been 
better if the Judge had quoted the 
passages in respect of which he 
made a complaint in his judgment 
instead of merely saying that they 
were evident on an examination 
of the applicant’s evidence. 


o 
DWARKA PRASAD v. MAKUND 
SARUP oa ss : 


sub-section (3)—Prousions of—High 
Court, powers of, in reviston— Order 
passed by Magistrate under section 
562—When may be set aside and 
sentence of imprisonment subsitluted. 


Section 562, sub-section (3) of 
the new Code of Criminal Procedure 
empowers the High Court, in the 
exercise of its powers of revision, 
to set aside an order under section 
¿62 and substitate a sentence of 
imprisonment. 


Where the accused jumped into a 
well merely in consequence of a 
quarrel with a neighbour in which 
abuse only was exchanged and the 
Magistrate finding that the object 
of the accused was to cast ignominy 
on the person she had quarrelled 
with, dealt with the case under 
section 562 taking security from 
accused for her appearance if called 
within a year, Ac/d, in revision, that 
a sentence of 14 days’ simple 
imprisonment be substituted for the 
order passed by the Magistraje. 
| EMPEROR v. KESAR ia 


Damages-Lsability to pay-Storing 
cotton in kired premises—Negligence 
— Spontaneous combustion 


See Negligence a as 





— —— — Suit for, against 
Mumapality— When does not tre. 
| See Municipalities Act (U. P. 11 
of 1916), section 7 (4), 116 (g) and 
219 (c) as ss ei 
—~— — Sutt for, when does 
not lhe—Loss due to megltgeme 
of Court of Ward employee. 


See Court of Wards Act (IV of 
i912) ‘a a fe 








Surt for, when lres— 
Person entrusted with money with 
instructions to pay to another— 
Unreasonable delay tn payment— 
Loss. 


See Limitation Act, Article 83.. 


| Decree—Sale keld tn accordance 
with its terms—Subsequent amend- 
ment of the decree—Validtty of the 
l 

sake not affected. 


| The validity of an execution sale 
properly held under a-decree in force 
at the date of the sale is not affected 


.. 122 ' by a subsequent amendment of the 
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decree and ihe purchaser takes a 
good title under the purchase. 


PIRTHI NATH v KUNJI KUNWAR 


——When not time-barred 
Execution proceedings previously 
struck off, re-instated, 


See Execution of decree 





Easements Act, section 237—Lase 
ment—Alieration of mode of enjoy- 
mient-—iddttional burden. 


Under section 23 of the Easements 
Act a dominant owner may from 
time to time alter the mode and 
place of enjoying the easement, pro- 
vided that he does not thereby 
impose any additional burden on the 
servient heritage. 


When a person acquires a right 
of easement for the outlet of water, 
which is of a hmited kind, the 
cannot be allowed to increase the 
extert or alter the mode of 
enjoyment so as to cast an addi- 
tional burden on the servient 
heritage. 

GAJADHAR v. KISHORI LAL .. 

Estoppel—Claim for preemption, 
when barred by. . 

See Pre-emption Act (XI of 
1922), section I4 ea ace 
Order returning plaint 
—Sutt based on document creating 
tenancy—-Plea of title to immovable 
Property. 

See Provincial Small Cause Court 
Act, Section 23 a 





Evidence Act (1 of 1872), Section 


Mukhia— 


2¢—Confesston before 
When not inadmissible. 


See Penal Code, section 201 a 


~ 








— — Section 30— 
Confession of one accused implicating 
Aimself and another—-Corroboration, 
absence of, effect of — Section II4— 
Presumptions, a Court may make 
—Accomplice unworthy of credit 
unless corroborated 


Amongst the presumptions a 
Criminal Court may make ıs the 
presumption that an accomplice is 
unworthy of credit unless he ig 
corroborated in material particulars. 


General hostility towards a parti- 
cular individual for past conduct 
camnot be considered to be corro- 
boration of a direct statement 
connecting him with a particular 
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particular act with which the direct 
evidence connected him. 


Where there was nothing in the 
case of the appellant outside the 
confession of a co-accused pointing 
to his complicity in the crime of 
murder, 4Ae/d, that the appellant 
must be acquitted. 


KALWA z. EMPEROR 





Section O5— 
Surt on a mortgage—Loss of original 
bond not proved— Effect of —Second- 
ary evidence— Alternative plea of pay- 
wient— No admission of deed—Bur- 
den of proof—Non-production of ort- 
ginal, effect of. 


Where the plaintiff sued upon 
a mortgage bond said to have been 
lost but failed to establish the loss 
to the satisfaction of the lower 
courts, Ae/d, that the plaintiff in 
such a case could not sue upon the 
bond without producing it, subject 
of course to the provisions of sec- 
tion 65 of the Evidence Act. 


eld, also, that the defendant may 
well deny the existence of the bond 
or its execution, consistently with 
an alternative plea that it is paid ; 
and his alternative plea does not 
amount to an admission of the mort- 
gage sufficient to relieve the plaint- 
iff from proving the loss of the 
original deed and toentitle him to 
sue upon a copy of it. 


Every deed being the best evi- 
dence of its own contents, its non- 
production raises the presumption 
that it contains some defeasance. 


MOHAMMAD ZAFAR v. ZAHUR 
HUSAIN a 


~ Section go 
— Document more than 30 years old 
—Stgnature of executant made by 
pen of scribe—Whether scribe duly 
authorised—Presumption. 


See pleadings i 04 











Section Q2 

— dgreement to relinguish interest 

due on mortgage—Cannot be proved. 
e 


© 
See Registration Act, section 17 
(2) (XI). .. ee ie 


INDEX [A. L. J. R. 
PAGE. Evidence Act (1 of 1872) PAGE. 
—(contd.) 

65 | crime. Corroboration must point 
indubitably to the identification of 
the person charged with the 
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Evidence Act (1 of 1872) 
— (contd 7 
———- Section 92, 

proviso (2)—Oral evidence to prove 
existence of separate agreement in 
vartation of original” reference to 








arditration—Admissibility of, under. | 


See Civil Procedure Code, sche- 
dule II, para. 16, clause (1) 


Section Q2 
(4) — Subsequent arrangement vary- 
tng terms of original lease—Oral 
evidence, to prove—Mode of payment, 
discharge or warver— Admissibility. 


A liability created by a registered 
document may be proved to have 
been extinguished by letting in ad- 
missible evidence (including oral 
evidence) of payment of that liabili- 
ty or by letting in admissible evi- 
dence of any other transaction which 
operates as a‘mode of payment. 


Where by a subsequent oral 
apreement between the lessor and 
the lessee a certain amount per year 
out of the rent secured hy a regis- 
tered lease, was given up or dis- 
ee owing to certain groves 

mprised in the lease, having been 
ae y the lessor and the profits of 
the leasehold property having been 
consequently reduced, Aeld, that 
treating the transaction as a mode 
of payment or as a discharge of 
waiver of a portion of the rent, 
thére was no reason for refusing to 
allow evidence in proof of sucha 
discharge of waiver. 


JHABBA SINGH v. CHHAJJOO .. 


——— Section 108 
— Person mot heard of fora period 
of not less than seven years—Pre- 
de dedi of death but not of time or 

date of death—Onns of proof, on per- 
son asserting.” 














If person has not been heard 
of fora period of not less than 
seven years, there is a piesumption 
of law tbat he is dead but at what 
time within that period he died is 
nota matter of presumption but 
of evidence and the onus of prov- 
ing that the death took place at 
any particular time within the said 
period lies upon the person who 
claims a right to the establishment 
of which that fact is essential. 


Quaere : Whether limitation for 
suits brought by a Mahant of a 
Mutt to recover properties wong- 
fully alienated by his predecessor-in- 
office commencés from the dates *of 
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the wrongful alienations, or from 
the date of the final abandonment 
of office by that predecessor or from 
the date of the latter's death.. 


LAL CHAND MARWARI v. MA- 
RANT RAMRUP GIR .. 


| —-———_———— Section” r12a— 
Applcability of—Chiid born of Mu- 
hammedan parents during continu 
ance of valid marriage—Birth with- 
in six months of parents’ marnage— 
Legitimacy. 7 
Where a daughter was born during 
the contınuance of a valid marriage 
between her mother and her father 
who were Moslems, but her birth 
was within six months of the date 
of her parents’ marriage, #e/d, that 
as the question of legitimacy must 
be decided in accordance with sec- 
tion 112 Of the Evidence Act al- 
though its provisions conflicted with 
k je rules of Muhammadan Law, the 
d was the legitimate daughter of 
her fathei, 


Section 112 of the Evidence Act 
applies by its terms to all classes 
of persons in British India and no 
exception is made in favour of Mu- 
hammadans. 


SIBT MOHAMMAD v. MOHAM-.- 
ae HAMEED si és 
— Section 133— 











Evidence of an accomplice—When 
can be acted upon. 

See Criminal Procedure Code, 
sections 337 and 215 


Execution of EIE aie 
Execution proceedings, previously 
struck off, re-instated— When decree 
not tsme-barred—Order revising or 


restoring execution proceedings, when 


di passed terthout jurisdiction. 


n execution of a decree certain 
ancestral property was ordered to 
celia the Collector under 

ion 68 of the Civil Procedure 
Code. On the date fixed for sale 
there were no bidders and the de- 
cree-holder being not present to ask 
for further action, the Collector 
sent the papers back to the Court 
which had directed the sale and the 
execution proceedings were Struck 
off} Yor default. On an application 
explaining his absence, the decree- 
holder obtained an order for the 
return of the papers to the Col- 
lector for proceeding with the sale, 


PAGE. 


105 


723 


. 1050 


L106 


INDEX 


Execution of decree—(concld.) PAGE. 


While the re-started sale proceed. 
ings were pending, objections filed 
by one of the judgment-debtors to 
the effect that the order re-instating 
the sale proceeding was irregular 
and the decree had become time- 
barred, were disallowed and the 
order overruling these objections 
was upheld on appeal. Later on 
another judgment-debtor filed objec- 
tions to the same effect and con- 
tended that the order re-instating 
the execution pioceeding was passed 
without notice to him and without 
jurisdiction. e/d, that the Court 
executing the decree had power to 
revive the previous execution pro- 
ceeding which had been dismissed 
for no fault of the decree-holder and 
without his knowledge and the order 
reviving or restoring the execution 
proceeding: was not passed without 
jurisdiction. Even if it was irre- 
gular, that irregularity was cured 
by the fact that it remained un- 
„challenged for so longa time and 
“the decree was not barred by time. 


GIRDHARI LAL v. RAM CHARAN 
LAL 


Excise Act, sections 53 sani 60 (a) 
— Search withoxt warrant or record- 
ing of belef that immediate action 
necessary—Aceused found tn porses- 
sion of excisable article— Conviction, 
when not bad—Criminal Procedure 
Code, section 103—-Provtsions of, 
compliance with, importance of— 
Irregularity in procedure— When 
search not rendered illegal. 


The absence of the search warrant 
does not render the subsequent 
conviction of the person found in 
possession of an excisable article on 


such search illegal. 


It 18 important that an officer 
making a search should comply with 
the provisions of section 103, Cri- 
minal Procedure Code, but if for 
any reason the officer making the 
search is unable to get two or more 
respectable inhabitants of the locali- 
ty anda search is effected in the 
presence of one or more men avail- 
able at the time, leading to the 
discovery of an excisable article, 
the accused who is found in posaes- 
sion of that article can all the same 
be convicted if the court is satisfied 
feom the evidence that an offence 
has been committed. 


When before making a search of 
the house of the accused, an Excise 
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Inspector did not obtain a warrant 
from the Collector although there 
wag ample time for doing so nor did 
he record the grounds for his belief 
that an offence of the kind mention- 
ed in section §3 of the U. P. Excise 
Act ‘was being or likely to be com- 
mitted and that an immediate search 
was necessary, Ae/d, that the irregu- 
larity in the proceedings leading to 
the search would not mitigate the 
the offence or operate as a bar 
to conviction of the accused as 
satisfactory evidence of an excisable 
article having been found in hig 


house or possession was forth- 
coming. 

ABDUL HAFIZ KHAN v. EM- 
PEROR ve ve 


Government of India Act, 1919, 
section 96 (B) (2)—/nterprefation of. 


See U. P. Act (IV of 1910), 3ec- 
tion 10 (2)... a 


Grants—4nctent— Ciuc ` 


Language unceitaan—Eudence of 
subsequent usage admissthble—Potnt 
not raised before Indian Courts—Can- 
not be ratsed before Privy Council. 


In construing an ancient grant, 
Should the general words be uncer- 


tain, they may be fairly explained 


by subsequent usage. 


Courts of final appeal—whether it 
be the House of Lords or the Judi- 
cial Committee of the Privy Council 
—have long established it for them- 
selves as a principle of wsdom and 
prudence that they should be very 
chary of entertaining an argument 
which has not been sifted in the 
Courts below; particularly so when 
the question to be decided con- 
cerns the diversified and complicated 
Indian Law as to tenure of land. 


THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL v. RAJA JYOTI 
PRASAD SINGH DEO BAHADUR .. 


Grove—Land granted for plant- 
tnge—Small portion subsequently 
brought under culttoation— When suit 
for efectment not maintainable. 


See Landlord and tenant oe 


Guardian and Ward— Zoan con- 
tracted by guardian for benefit of 
minor— Minors estate keld lable— 
Contract Act, section 68. 


The estate of a minoreis liable 
for a loan contracted by the guar- 
dian on behalf of the min®r for the 


[A. L. J. R. 
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purpose of some necessity or for 
the benefit of the minor. 


PHALRAM v. AIYUB KHAN 


Guardian and Wards Act 
(VIII of 1890), section 37, sub-sec- 


tron 3, cl. (d)—Order under, regard» 


tng disposilion of funds by guar- 
dtan—Section 48, when revision does 
not lte. 


An order paesed by the District 
Judge under section 31, sub-section 
3, clause (d@) regarding the amount 
to be spent by the guardian on the 
minor’s marriage is not appealable 
and no revision lies from such a 
decision under section 48 on lhe 
ground of inadequacy of the amount 
awarded. 


DURGA BAI—IN THE MATTER 
OF ee 


section gE— 
Reotston under—When does not lie. 


See Guardian and Wards Act 
(VIII of 1890), section 31, sub 
section 3, cl. (d) an 


High Court Rules— Printing of 
the record—Practice. 


There is no rule which says that 
the appellant is to print papers on 
which he relies in the sense that he 
need only print papers in his favour, 
He must print all the papers which 
be desires to use either by way of 
building up his case or by criticism 
destroying the case of the other 
side. 

LAIQ SINGH v. JAGDISH SINGH 


Highways—Aig&t to carry religt- 
ous = processions—Limuitations of— 
When latwoful. 


All religious processions are un- 
der the control of the police and 
so controlled all are equally lawful. 

Under an agreement made in 
1846 (when under the decisions of 
the Sadar Court then extant no new 
procession and no procession for 
any newly installed deity could be 
lawfully carried on in the streets) 
between the trustees of two adjoin- 
ing temples it was agreed by the 
trustees of the newer temple that 
they would carry on their proces- 
sion on twenty-three specified days 
and would.hav8 no objection to the 
processions of the deities of the 
other—older—temple on the other 
days. The nęw temple having car- 
ried a procession on the A ablic 
streets on a day other than, the 
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twenty-three specified days, on a 
suit for injunction to restrain them, 
held, that the agreement properly 
construed only recognized the liber- 
ty of the older temple carrying 
their procession on the public 
treets without any objection on 
e part of the other temple and 
having regard to the existing law 
the liberty of the trustees of the 
hew temple to carry their proces- 
sions on the public streets in a law- 
ul manner was not curtailed by 
ything in the agreement. 


NATTU KESAVA MUDALIAR v. 
. S. GOVINDACHARIAR 


Hindu Law—Adoption—Jain wi- 
dow kanng only Hindu widow's 
sstate—Adoption of a boy of full age 

Agreement making payment to 
ee mother’s relatives a conat- 
tion to adoption— Widow's powers to 
impose such condstion— Whether 
prohtbited by Hindu Law--Agree- 
inent entered into by son, when to be 
treated as binding—Third parties, 
rights of, when cannot enforce the 

greement, 


A Jain widow, who had inherited 
considerable property from her hus- 
hand, adopted the defendant, a man 
of full age, on the condition that he 

hould pay a large sum of money 
to her brothers, and the defendant 
in token of his consent executed an 
agreement undertaking to abide by 
the condition imposed upon him. 
On a suit by the brothers to enforce 
the agreement, Ae/d, on Letters 
Patent Appeal, by MEARS, C. J. 
(agreeing with LINDSAY, J., SULAI- 
N, J. dissenting) that though the 
widow was negotiating with a man of 
full age yet she was not entitled in 
law to propose any arrangement 
hich could diminish the value of the 
ancestral estate and the condition 
imposed by her upon the defendant 
amounted to an unlawful bargain, 
and could not be enforced against 
him. * 


[Per SULAIMAN, J.—Though the 
agreement was in law a valid 
one, the plaintiffs being strangers 
to the contract could not enforce 
the same, and it did not amount to 
a family settlement nor, under the 
Circumstances, was any trust creat- 
ed in favour of the plaintiffs. ] 


MITTAR SAIN v. DATA RAM .. 
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Alienation by father 
—Sale to discharge an antecedent 
debt— Preemption suit— Debt dis- 
charged in other ways—Sale con- 
sideration patd by pre-emptor ap- 
plied by father to unnecessary pur- 
poses— Sale not binding on joint 
family. R 
In order to discharge an antece- 
dent debt a Hindu father executed 
a saledeed of certain properties. 
The appellant sued to pre empt the 
sale. The suit was decreed and the 
sale consideration was paid over to 
the vendor. By that time, however; 
the antecedent debt had already been 
discharged and the sale consideration 
was applied by the father to other 
purposes not beneficial to the family. 
On a suit by the sons to set aside 
the sale and recover possession of 
the property sold, ed, that they 
were not hound by the sale. 


JAWAHIR SINGH v. UDAI PAR- 
KASH ee ee 


Alsenation—By father 
to discharge mortgage binding on 
fanuly—Contract for sale improvi- 
dent being too favourable to vendee— 
Sale not binding on sons. 


A Hindu father and his seven 
gons were members ofa joint Hindu 
family, and the father was the karta 
of the family. In order to pay off 
a mortgage binding on the family, 
which carried substantial interest, 
the father entered into a contract of 
sale of the family properties with 
one M. While that contract was in 
force he entered into another con- 
thact with the appellant for the sale 
of the same property and one of 
the conditions was that the sale 
was to be completed within one 
month. Having regard to the fact 
that the contract with Af was out- 
standing, the appellant waited for a 
considerable time and when /# finally 
elected to abandon her contract, the 
„appellants sued the father for 
specific performance and obtained’a 
decree. By that time the mortgage 
' money had accumulated to a large 
sum. Ona suit by the sons to set 
aside the sale, Ae/d, under the cir- 
cumstances, the “contract was of the 
most improvident description inas- 
much as the vendor had agieed to 
sll at a fixed price property of 
apparently increasing value in cir- 
cumstances which gave the pur- 
chasers the privilege of indefinitely 
postponing completion of the pur- 
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chase and payment of the price, 
with the further privilege, if it so 
suited them, of repudiating the 
bargain altogether on the ground 
that so loug as the earlier contract 
was igsisted upon by its purchaser, 
the vendor could make no title. 
Held, further, that the appellant 
having paid off the mortgage which 
was linding upon the sons, the sale 
should only be set aside on pay- 
ment by the sons of the money due 
upon the mortgage, principal and 
interest at the contractual rate, up 
to the daté of delivery of possession 
to the appellant. 


RAM CHARAN LONIA v. BHAG- 
WAN DAS MAHESHRI di 








Alienation— Joint Jami- 
ly property—Transfer by manager 
tn order to purchase new property— 
When justified and binding on famt- 
ly members—" Benefit to the estate” 
— Definition of. 3 


A transfer of joint property by 
the manager, in order to acquire 
fresh property, can be justified if it 
is not a meie speculation but results 
in actual benefit to the estate. The 
other members of the family cannot 
retain the benefit and at the same 
time repudiate the transaction by 
means of which that benefit has 
been acquired. 

It is impossibleto give a precise 
definition of ‘tbenefit to the estate” 
applicable to all cases for every case 
has to depend on its particular cir- 
cumstances and facts. 


The benefit to be conferred on the 
estate is something distinct from 
mere need or the pressure upon it. 


Where joint property, which was 
inconveniently situated and not 
sufficiently profitable, was sold by 
a Hindu father and new property 
wag purchased in lieu of it and the 
transaction resulted in considerable 
advantage tothe family, 4e/d, that 
the transaction was prudent and 
beneficial and, therefore, binding on 
the members of the family. Even 
if any small sum of money out of 
the sale consideration had not been 
required for any legal necessity and 
was not utilized towards the acqui- 
sition of the new property, the sale 
could not be avoided unless it were 
shown, tha? the money was not at 
all paid to the plaintiff's father and 
that the consideration which was 
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actually palid was not equal to the 
real value of the property. 


JADO SINGH v. NATTHU SINGH 633 


—— — Jains—Applicabshity of 
to, in absence of proof of special 
custom— Jain widow, rights of— 
Husbana’s joint family property. 


The ordinary Hindu Law applies 
to Jains in the absence of proof of 
special custom varying it, and in the 
absence of proof of custom, a Jain 
widow has only a limited interest in 
her husband’s property which was 
originally the joint family property 
of her husband and his brother. 


NEKRAM SINGH v. SRINIWAS 


Joint ancestral property 
— Second mortgage in hen of 
amounts due om previous mortgages 
executed as absolutely separate and 
independent transactions—Sanie mort- 
gagee in all tramsactions—Antecedent 
debt— Legal necessity, when proof of, 
mot regutred. 


Where, instead of bringing a suit 
to enforce his claim on three pre- 
vious mortgages which were executed 
as absolutely separate, distinct and 
independent transactions, when time 
was about to expire, the mortgagee 
took a fresh mortgage in lieu of 
the amounts due on the previous 
deeds as well as some further 
consideration and also agreed to 
reduce the rate of interest, Aeld, 
that the previous debts constituted 
antecedent debts and there was no 
necessity to prove legal necessity 
for them. 


[Per SULAIMAN, J.—The word 
“independent ” used by their Lord- 
ships of the Privy Council while 
defining an antecedent debt does 
not imply that there should be no 
connection of any kind whatsoever 
between two debts. It merely means 
that they should not be part of the 
same transaction, or the means of 
some device. | 


SHEO PRASAD v. 
SINGH ee 


— ae 


BALWANT 





Jont family— 
Agreement between members— Crea 
tron of interest for life in favour of 
the wife of a member dying sonless— 
Family arrangement— Valid. 

A co-sharer in a Mitakehara joint 
family withoft having obtaifed par- 
tition can gith the consent of all 
his co-sharers mortgage or charge 


the share to which he would be 
entitled on a partition of the joint 
family property, but the consent of 
all the co-sharers must be obtained, 
and a father who is a co-sharer with 
a minor son cannot give such a 
consent for his minor gon. 


Though a will by a member of a 
joint Hindu family of his co-sharer’s 
interest is -not valid, yet it may 
operate as good evidence of a family 
arrangement contemporaneously 
made and acted upon by all the 
parties. 

The plaintiff-appellant and Baldeo 
Sahai (the husband of the defendant) 
were brothers and were members of 
a joint Hindu family. They had no 
male issue. Shortly before the death 
of Haldeo Sahai, they jointly execut- 
ed a document, whereby they de- 
clared that they were the members 
of a joint Hindu family, but agreed 
that on the death of either of them 
without leaving male issue, the 
widow of the deceased should enter 
into possession and enjoy for her 
life a moiety of the joint property 
like the widow of a sonless and 
separated Hindu. eld, that the 
transaction embodied in the docu- 
ment was a valid one and was bind- 
ing on the surviving brother and the 
widow of the deceased obtained an 
interest for her life in the molety 
share of her husband. 


LAKHMI CHAND v. ANANDI .. 





—— — Joint famıly— 
Partition—Burden of proof—Se- 
paration in mess and worship, effect 
of—Second appeal—Finding of fact 
influenced by error as to burden of 
proof—-Not binding on High Court. 


Where the presumption of joint- 
ness is destroyed by an admission 
that the family was separate on the 
date of the suit, it is for the party, 
which alleges separation or jointness 
on a particular date, to entitle him 
toa particular right, to establish 
the state of things which would 
give hfm that right. 


A separation in mess and worship 
may be due to various causes and 
yet the family may continue joint 
m estate. 


Where the consideration of the 
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evidence was largely influenced by ° 


a mistake as to the burden of proof,” 
Aeld, that the High Court was not 
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bound by tke finding of fact of the 
lower appellate court. 


PARTAP NARAIN SINGH v. RAM 
KUMAR SINGH sa ee 


——Joint family 
property— Previous mortgage renewed 
im favour of same mortgagee—Pre- 
cious debi set of 1m subsequent deed 
— Where" antecedent debt.” 


Where a previous mortgage-deed 
of joint family property is renewed 
in favour of the same mortgagee 
and the consideration for the sub- 
sequent deed is the amount due on 
the earlier one, the alienation can 
be deemed to be in lieu of an 
“antecedent debt” so as to be 
binding on the sons, unless they can 
establish immorality or illegality. 


Whenever a previous debt is set 
of in a subsequent mortgage-deed, 
the true test to apply, in order to 
ascertain the antecedency of the 
debt, is whether the first one was 
independent of the other. The two 
deeds must be dissociated in time 
as well as in fact. 


RAM REKHA SINGH v. GANGA 
PRASAD MUKARADDHWAJ 


Matntenance— 
Concubine—Continunously kepi— 
When entitled to. 


Under Hindu Law the right to 
maintenance is limited to “amruddha 
siri”, that is, a continuously kept 
concubine. Common, residence is 
not, however, necessary to establish 
such a relation. 


Where a deceased Hindu took 
the plaintiff under his protection 
and she lived with him on terms of 
affection for at least five years be- 
fore his death, bore him a daughter, 
was faithful to him during his life 
and had been faithful to his me- 
mory since his death, 4e/@d, she was 
an avaruddha stri within the mean- 
ing of Hindu Law and was entitled 
to maintenance from the assets of 
the deceased in the hands of his 








heirs. , 
BAI NAGUBAI MANGLORKAR v. 
BAI MONGHIBAI ae 





—— Marriage EN 
a Sudra and a Vaish—Tllegaltty of. 


Puder the Hindu Law a legal 
magriage cannot be contracted be- 
tween a Sudra and a Vaish. 

MUNNI LAL v. SHYAMA SO- 
NARIN ee t ee ee 
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—_ — m Mittakshara— 
Stridkhan — Succession — Daughter's 
possession by inheritance as limited 
éstate—Daughters daughter pre- 
ferential heir—-Danghter’s unmarrud 
and wtarried dau ghter—Preference, 
inapplicabslsty of the principle of. 


What has once descended as 
stridhan does not so descend again. 


Daughler’s daughter succeeds to 
the stridhan of the grandmother in 
preference to her son’s son. 


Unmarried danghters should be 
given preference over married 
daughters in the order of succession 
to stridhan property but no such pre- 
ference is to be given to a daughter’s 
unmarried daughter over a daughter’s 
married daughter. There is a legal 
obligation on the part of a lady to 
provide for the marriage and main- 
tenance of her unmaniied daughter 
who remains in the family till her 
marriage. On the other hand, 
daughter’s daughters do not properly 
belong to the family of the grand- 
mother and the duty of providing 
for their marriage is cast upon the 
fathers of such grand-daughters. 


RAM KALI v. GOPAL DEI ig 


————__Reversioner—-Rirval 
claims—RKepistered agreements druid 
ing the estate—Listop pel. 


There is nothing to prevent a 
reversioner from so acting as to 
estop himself by his own conduct 
from subsequently claiming a pro- 
perty to which he may succeed, 


Where certain property of a Hindu 
widow was given away under a settle- 
ment of rival claims to which the 
reversioner was a party, Aeld, that 
the reversioner was estopped from 
claiming that property evon though 
it had not vested in him orginally 
but had vested in him subequently. 


MOTI SHAH vo. GANDHARP 
SINGH oe sao ee 


——~———-— Reversioners— Suit by — 
Decree binding om reverstoners asa 
body—Oudk Estates Amendment Act 
(ITI of 1910) mot retrospective, 


Though Hindu reversioners do 
not derive title from each other and 
possess individually a søes succes- 
Stonts, bat the søges is common to 
them all; and so is the danger by 
the widow’s®act against the fnterests 
of the reversioner. And thg result 
of a suit to set aside that common 
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danger instituted by the nearest 
reversioners affects all the rever- 
sioners a8 a body. Such a case is 
covered by the -provisions of Exp/. 
(6) to section 11 of the Civil Pro- 
cedure Code. ° 


Held, that the decree passed in 
a suit by a Hindu reversioner for a 
declaration, that the last male owner 
had died intestate, and that a will 
asserted by his widow was a forgery, 
was binding on all the reversioners 
as a body. (The duty of the Indian 
courts to follow the decisions of the 
Privy Council emphasized). 

The Oudh Estates Amendment 
Act (III of 1910) is not retros- 
pective and does not validate a 
bequest which had alreddy failed. 


KUAR MATA PRASAD v. KUAR 
NAGESHAR SAHAI 


Sale by father—Legal 
necessity mot proved itn respect of 
small portion of  consideration— 
Vendee’s liability, question of—When 
sale cannot be set aside —Form of 
decree. 


Where plaintif sued for the set- 
ting aside of a sale effected by his 
father on the mere ground that no 
legal necessity had been established 
for only a sum of Rs. 259-15-0 out 
of the total consideration of Rs. 
5,995, a stated in the sale-deed, 
Ae/d, that the sale shonid not be set 
aside but should be confirmed in 
favour of the vendee and that the 
latter was not liable to pay the item 
of Rs. 259-15-0 as this amount had 
already been paid by him to plaint- 
iff’s father. 

LAL BAHADUR LAL v. KAMLE- 
SHAR NATH . 


Stridhan property of 
childless Hindu female—Devolution, 
order of. 


The stıidhan property of a child- 
less Hindu female devolves on her 
death on her husband, and failing 
the husband, on his sapindas, and on 
failure of the husland’s sapindas, 
it devolves on the blood relations of 
the deceased. 


Where the only relations who 
survived a Hindu lady were the 
three sons of the deceased’s brother, 
Aeld, that all the three sons were 
equally entitled to the property left 
by the deceased lady and the mere 
fact that on@ of them had been in 
exclusive possession of the property 
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though not adversely to his bro- 
thers, did not extinguish the title 
of the latter. 


MOTI! CHAND v. KUNWARI 
KALIKANAND SINGH sa 


Widow— Decree obtain- 
ed against, by Ausband’s credttor— 
Execution of—Son born subsequent 
to passing of decree-—Legal repre- 
sentatsve— Whether decree can be 
executed against son—Crotwl Proce- 
dure Code, Order a2, rule 10, 
analogy of. 








Where subsequent to the passing 
of a decree against the widow of a 
deceased debtor, she gave birth to 
a son and the decree-holder, having 

en unsuccessful in executing his 
decree against the widow, was 
allowed by the lower courts to 
iproceed with the execution by 
bringing the son on the record as 
the legal representative of his de- 
Leased father, e/a, that the courts 
below were right. 


BATUK NATH v. JUGAL KISHORE 


———— Widow — Mortgage of 

usbana'’s property to pay of ce 
sharers decree in respect of revenue 
bard by them—Legal necessity. 


See Limitation Act, Arts. 66,132 


— Widow— Surrender in 
favour of mext reverstoners without 
necessity— Whether valid— Widow, 
ward of Court of Wards—Surrern- 
der without sanction of court—Vord 
under section 60, Bengal Court of 
Wards Act, 1879. 


A surrender by a Hindu widow in 
favour of the nearest reversioner 
ust be a doma fide surrender and 
ot a device to divide the estate 
with the reyersioners. 


Two Hindu widows inherited 
considerable property from their 
usband. As the debts were large, 
on their application, the Court of 
[Wards took over charge of the pro 
perty and made a monthly allowance 
of Rs. 1,250 to them for their main- 
tenance. Subsequently by an ın- 
denture to which the two widows 
and their husband’s daughters’ 
sons, who were then the nearest 
eversioners, were parties, the 
widows purported to surrender, 
without any necessity, all their 
rights in their husband’s properties 
in favour of the daughters’ sons 
and the daughters’ sons agreed 
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to pay them a monthly main- 
tenance allowance of Rs. 2,000 ont 
of the rents and profits of the said 
properties. No sanction of the 
Court of Wards was obtained to 
this transaction and the Court of 
Wards refused to recognize it. 
One of the danghters’ sons having 
died, his son, the plaintiff, insti- 
tuted the present suit for enforce- 
ment of surrender and possession of 
his half the estate Ona contest by 
the surviving widow and the surviv- 
ing daughters’ son, Ae/d, that the 
alleged surrender was void being 
contrary to Hindu Law and also 
under section 60 of the Bengal Court 
of Wards Act, 1879, which provided 
that “No ward shall be competent 
to create without the sanction of 
the Court any charge upon, or in- 
terest in his property or any part 
thereof ”. 


RAO BAHADUR MAN SINGH 
v. MAHARANI NAWLAKHBATI .. 


Widow's  estate—Sur- 
render effected by successive steps— 
Validity of. 


If a Hindu widow brings about a 
complete effacement of herself with 
the result that the entire estate vests 
in the next reversioner, though the 
game might have been obtained bya 
process consisting of several stages, 
held, that a legal surrender takes 
place. It is not necessary that the 
surrender should take effect by one 
act, nor need the question of neces- 
sity be considered in sach circums- 
tances. 

MARU v. HANSO .. . 


Insolvency Act (V of 1920), 
section 95—Annulment of adjudica- 
tion—Unconditional release by cre 
ditor— When not amounting to full 
discharge of debt—Subseguent in 
terest, when part of the debt. 


Even an unconditional release by 
a creditor cannot amount to a pay- 
ment in full of the debt within 
the meaning of section 35 of Act V 
of 1920. Before this section can be 
availed of, all the debts of the insol- 
vent must be discharged in full. 
Subsequent interest, though it can- 
not be taken into account at the’ time 
of the first distribution of the 
dividends, has to be paid out of the 
asgets, if sufficient, and is therefore 
a pat of the debt 


Where an insolvent claimed annul- 
menut, under section 35, on the 
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ground that all debts had been 
discharged by his relations but it 
was found that some interest was 
due to a creditor who had given a 
complete discharge of his debts, 
held, that the insolvent was not 
entitled to an annulment. 
MUHAMMAD IBRAHIM v. 
CHANDRA .. oe 


Jurisdiction—Crvi and Revenue 
Court—A greement between plaintif, 
a tenant and defendant to cultivate 
fotntly and to pay rent to the 
samindar in egual shires—Claim by 
plaints ff for contribution—Cogntisable 
by civil court. r 


Where the plaintif alleged that 
he was a tenant ofa certain plot 
from a zamindar on an annual rent, 
that according to an agreement 
between plaintiff and defendant, the 
latter cultivated the plot jointly 
with him agreeing to pay half the 
rent and that there was no privity 
of contract between the defendant 
and the zamindar and that the 
defendant having failed to pay his 
share of rent, a certain amount was 
due to the plaintiff, Aedd, that it 
was a case of conttact cognizable 
by the civil court. 

MATA GHULAM SINGH v. 
CHHATAR SINGH .. oe 


— Order, perinitiing 
withdrawal of surt roth liberty to 
file fresh suit. 


See Civil Procedure Code, 
23, rule 1 and section I15 


Ouestion of —Mts- 
take discovered in decree subsequent 
to filing of appeal—-When trial court 
may rectify tt. 


See Civil Procedure Code, 
20, rule 6 (1) and section 152 


Order re- 
viving or restoring execution pro- 
ceedings. 

See Execution of decrce ne 
Recetver’s appli- 
cation for annulment of fictitious 
transfer by snsoloent—Insolvency 
court to decide question of title. 


See Provincial Insolvency Act 
{V of 1920), sections 53 and 4 
———Subyect of natwe 
state gutlty of retaining stolen 
property within the state—Offence 
not punish&ble under Penal Code. 


See Penal Code, sections 2 and 
4II om ae ‘is 


RAM 


Order 











Order 
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~ Sart for arrears 
of rent—Second appeal to District 
Judge—Revision — High Courts 
powers. 


See Agra Tenancy Act (11 of 
1901), sections 167, 176 


Land Acquisition Act, section 
23, Sub-sectton 2—Acqutsttton of per- 
petual revenue free land— Mode of— 
Assessment of value—ais per cent, to be 
calculated on total value including 
that of trees and welis—'" Land" , as 
defined in the Act, interpretation of. 


Where the District Judge, while 
assessing the value of certain perpe- 
tual revenue free land acquired under 
the Land Acquisition Act, allowed 
forty years’ purchase and awarded 
15 per cent. compensation on the 
value of trees and for wells, eld, 
that the District Judge was right in 
his calculations. 


THE COLLECTOR OF BAREILLY 
yv. SULTAN AHMAD KHAN 


Land Improvement Loans Act 
(XIX of 1883), section 7, sub-section 
(1), clause (c) read with section 161 of 
the Land Revenue Act—Sale of land 
held under, free of all encumbrances. 


Where by reason of failure to 
repay a Taavi loan from the Govern- 
ment under the Land Improvement 
Loans Act (XIX of 1883) the land 
was put to sale under sub-section 
(1), cl. (c) of section 7 of the Act 
and the land had subsequently been 
mortgaged, Ac/d, that having regard 
to the provisions of section 161 of 
the Land Revenue Act, the sale 
must be taken -to be free of all 
encumbrances, and In a suit for sale 
brought on the foot of the mortgage, 
the purchaser, who was impleaded 
as a defendant, was entitled to take 
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the plea that he had purchased the ` 


land free of all encumbrances in- 
cluding that of the plaintiff. 


TIKAM SINGH y. HARGOBIND 


Landlord and tenant—JLand 
granted for planting a grove—Small 
portion subsequently brought under 
cultrvation— Suit for ejfectuient not 
maintainable. 


Where the contract upon which 
the defendants had been admitted 
to possession of certain plots, by the 
vemindar, was that they would use 
them for the furpose of groves but 
eventually smgll portions of these 
plots had been brought under cilti- 

a 
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Landlord and tenant 
—(concld.) 
vation, Ae/d, that inasmuch as the 
plots had not ceased to retain their 
character as groves, the defendants 
were not liable to ejectment. 


Everybody who cultivates land 
does not thereby become a tenant. 


~ 


Unless an agreement to the con- 
trary is proved, a portion of the 
land held under one engagement can- 
not be taken away as long as the 
remaining land cannot be taken 
away. 


MAHBUB ALI KHAN v. CHIDDAN 


Right to transfer 
ouses — Wajib-ul-arz — Expression 
“Pukhta hous:s’’, meaning of. 


A twajtb-ul-ars divided the inhabi- 
ants of the locality into two classes, 
‘sharif quam” and “ordinary riya”, 
ie former alone having the right to 
transfer ‘‘pukhta houses”. The site 

f the houses belonged to the zamin- 
dars. A Bania having sold a kutcha 
shop along with the site to the 
appellant, the zamindar sued for 
ejectment. It was found that al- 
though this shop was constructed 
with sun-dried bricks, it was of a 
bubstantial characte:, and that a 
number of transfers of buildings of 
Similar description had taken place 
in the past. e/d, that the. terms 
of the wajtb-ulars applied to this 
shop. The expression ‘“‘ pukhta”’ 
did not necessarily imply that houses 
to which the term was applied were 
built of kiln-dried bricks. 


| ABDULLAH v. BADR-UL-ISLAM.. 


Land Revenue Act (III of 1901), 
ection 233 (K)—Partition of land 
‘9 abadi area—Sust for, cognizable 
' revenue court only. 


ge section 233 (K) of the 
Land Revenue Act (III of 1901) a 
suit for partition of land comprised 
in an aéad: area is not cognizable by 
any court other than a revenue 
court. - 


| 
SHIAM SUNDER v. SURTA SINGH 





ee ee oee 








Letters Patent of the Allahabad 
igh Court, sechon s0—dAppeal 
under, from judgment remanding 
appeal for re-trial, 


Under section 10 of the Letters 
Patent of the Allahabad High Court 
appeal lies from the judgment 

of a single-judge of the High Court 
setting aside the decree of the 
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lower appellate court and remanding - 


the appeal for re-trial. 


ISHWARI PRASAD v. SHEO- 
TAHAL RAI ee oe 


Limitation— Period of—Applica- 
tron for execution of decree based on 
an award—Appeal preferred though 
mo appeal lay. 


See Civil Procedure Code, section 
48 (a) s4 sE xi 


Limitation Act (IX of 1908), 
sections 4, tg and 31—Prousions of, 
applscabshity of—Stust based on 
mortgages—Acknowledgment obtained 
before expiry of special period of 
limitation, under section 37I— 
Whether fresh period acquired. 


A suit to recover money due on 
two mortgages was instituted on 27th 
February, 1922. The first mortgage 
was dated zIst July, 1892, the mort- 
gage money was due on 21st July, 
1897 and the period of limitation, 
under Act 132, expired on 21st July, 
1909 The second mortgage was dated 
12th September, 1892, the mort- 
gage money was due on 12th Septem- 
ber, 1896 and the period of limitation 
expired on 12th September, 1908. As 
plaintiff’s suit could have been insti- 
tuted under section 21 of the Limi- 
tation Act, 1908, up to 6th August, 
1910 he obtained, on 18th July, 1910, 
a written acknowledgment of the 
mortgagor’s liability under the deeds 
in suit, so that his period of limita- 
tion was extended under section 
19 of the Act up to 18th July, 1922. 
The lower courts, however, dis- 
missed the suit on the ground that 
it was barred by limitation. 

ffeld, on appeal, that in the 
present suit section 31 068 
prescribe a special period of 
limitation for the suit and as that 
period had not expired at the time 
when the acknowledgment was made 
section 19 operated so as to givea 
fresh period from the time of the 
acknowledgment. The suit was, 
therefore, not barred by limitation. 


A period for a suit can be prescrib- 
ed by a section of the Act as well 
43 by an article of the schedule. 


~fHEO PARTAB SINGH V. 
TAJAMMUL HUSAIN .. 
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Limitation Act (IX of 1908) 
: —( contd.) 


Section 7, Article 
I4d—Adverse possesston—Property of 
tdol— Whether can be acquired by 
adverse possession. 


Property can he acquired as 
against an idol by adverse possession 
and the idol does not suffer from 
any disability within the meaning of 
section 7 of the Limitation Act. 


Two brothers, œ and /, owned a 
house in equal shares. /, madea 
gift of his share, on gth January, 
1903, to an idol. On 17th April, 
1905 the managers of the idol sold 
the gifted portion of the house to 
defendant 2, widow of #’s son. On 
5th December, 1918 plaintiff, son of J 
who had died, sued for a declaration 
that the property in suit was trust 
propeity, that its transfer to B was 
null and void and that it might be 
made over to the trustees of the 
idol. In para. 1 of the the plaint 
it was alleged that the parties were 
members of the same brotherhood 
and in para, 2 that the management 


of the idol was also in the hands of . - 


the same radarı and these two 


paras. were admitted by the 
defendant Ø. - 
Held, in answer to questions 


submitted, (1) that the transfer of 
17th April, 1905 was an alienation 
which started adverse possession in 
favour of P; 

(2) that B could acquire title to 
the property under the deed and by 
adverse possession ; 


(3) that by her admission of 
paras. 1 and 2 ofthe plaint, 2 was_ 
not estopped from putting forward 
a plea of limitation. 

CHITAR MAL v. PANCHU LAL.. 


— Section 12, sttb-sec- 
tion 3 — Provinons of — Period of 
limitatton— Time consumed in obtain- 
ing coptes of judgnient and decree 
excluded—_Fromston not applicable 
to application for leave to appeal to 
Privy Council. 

In computing the period of limita- 
tion, the provision in subsection 3 
of section 12 of the Limitation Act, 
for the exclusion of time consumed 
in obtaining copies of the judgment 
and the decree complained of does 
not apply to an application for 
léave to appeal to His Majesty in 


Conncil. å é 
WILAYATI BEGAM v, JHANDU 
MAL, MITHU LAL ..° Ki 


[A. L. J. R. 
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—_——_—- Section 5 — Oues- 
tion of extending time for fling 
second appeal- When premature. 
See Fre-emption Act (11 of 
1922), sections 2 and 18 a 


—Articles 66, 152— 
Personal remedy against mortgagor 
nok governed by Art. 132—Hindn 
Law— Widow—Alrenation to satisfy 
time-barred debt—Not binding on 
reversioners. 


Article 132 of the Limitation Act 
does not apply to the enforcement 
of the personal remedy against the 
mortgagor and a claim to make the 
mortgagor personally liable is gov- 
erned by Art. 66 of the Limitatio 
Act. - 


A Hindu widow executed a mort- 
gage of ber hushand’s pioperty for 
legal necessity, The mortgagee 
obtained a decree for sale on the 
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mortgage and the sale proceeds of ` 


the mortgaged property proving in- 
sufficient, the widow under an amli- 
cable arrangement sold other proper- 
tles to satisfy the balance of the 
morlgage decree, inasmuch as at the 
date of the sale the personal remedy 
against the widow had become time- 
barred, eld, that the sales were not 
binding on the reversioners after the 
death of the widow. 


-- Where a Hindu widow having 
. defaulted in payment of her share 
- Of the revenue, her co-sharers, who 
had paid it on her behalf, brought a 
sult for contribution against her and 
in execution of their decrees attach- 
- ed the widow's dwelling house, and 
the widow in order to pay of the 
- paid decree mortgaged her husband's 
‘property. ed, that the mortgage 
. was for legal necessity and was 
binding on the reversioners. 


GANESH LAL PANDIT z. KHET- 











`'RAMOHAN MAHAPATRA an 
oe ———— article 83— 
Abplicability of —Person entrusted 


with money witk instructions to pay 
“to another—Unreasonable delay in 
bayment—Loss—Surt for damages— 
When hes—Limitatson to rua from 
dale of actual injnry— Contract of 
indemnity —Description of. 


A man who is entrusted with a 
certain sum of money with instruc- 
tions to pay the game to anéther 
person, to whow the person paying 
the money is liable, keeps the money 
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left with him at his peril. If he 


fails to pay it or delays payment 
beyond a reasonable-time, he is liable 


for damages as for a breach of a 


ontract tothe extent of the loss 
lwhich the person depositing the 
money has suffered by 
uch failure or delay, and under 
Aıticle 83 of the Indian Limitation 
Act, a suit to enforce the indemnity 
or for damages resulting from the 
delay, if filed within three years 
rom the date of the actual injury, 
is within time. 


A contract of indemnity may he 
express or implied. 


KEDAR NATH v. HAR GOVIND 








| —_—— — Article 132— 
A pplication of —AMortgage—Terms of 
— Default in payment of interest—- 
Efect of—Deed to be teated ar 
sale-deed—AMortgage by conditional 
ale—Lissential characteristre of. 


Where, in a mortgagee’s suit to 
ecover money due on a mortgage 
which provided ‘that if default was 
made in payment of interest, at the 
time of such default the mortgage- 
deed shall be treated as a sale-deed 
and the mortgage money as sale 
consideration,” it was found that the 
mortgagor had made no payments 
towards interest as such within the 
meaning of section 20 of Limitation 
Act (IX of 1908), Aefd, that the 
document in question was a mortgage 
by conditional sale and, therefore, 
Article 132 of the Limitation Act 
applied to this case, Held, further, 
that in a mortgage in this form the 
statute begins to run from the time 
when default is made in payment of 
an instalment of interest, where the 
moitgagee is given the right on such 
default to sue for the whole amount. 


The essential characteristic of a 
mortgage by conditional sale is that 
on the bieach of the condition of 
repayment, the contract executes 
itself and the transaction is closed 


and becomes one of absolute sale to’ 


be enforced ina particular manner. 
HEORAM SINGH v. BaBU SINGH 


——~— Article 132— 
Suit on Mmortgage—Allegation in 
plaint as to accrual of cause of action 
— Plaintif bound by—Ctvil Proce- 
du're Code, Order 7, rule ó. 


The plaintif sued to enforce a 
mortgage of immovable property exe- 


reason af _ 
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cuted to secure an advance of 
Rs. 3,000 repayable in twelve years 
with interest at the rate of 10% per 


annum capitalized in case of non- 


-payment. The mortgagors were 
bound to pay Rs. §oo'in every year 
on account of principal and interest. 
The mortgage-deed further provided 
"that on any default in payment of 
Rs. $09 per annum as agreed, the 


mortgagee would have power, without’ 


waiting for the expiry of the stipula- 
ted period of 12 years, to institute 
a snit to realise the entire principal 
together with interest and costs. 
No payment whatever was, however, 
made by the mortgagor since the date 
of the mortgage, the 213t of Feb- 
ruary, 1893. The suit was inatituted 
on the 21st February, 1917. In the 
plaint as originally filed the cause of 
action for the suit was stated to have 
accruedson the 21st February, 1905, 
that ig, on the expiry of the period 
of 12 years. Objection having keen 
taken that the suit was beyond time; 
the plaintiffs amended their plaint 
and it was stated that the cause of 
action had accrued on the 21st Feb- 
ruary, 1894 and other subsequent 
dates, when the interest was paid. 
The defendants pleaded limitation. 
Held, that on a finding that uo 
interest had ever been paid, the 
suit was, having regard to the alle- 
gations as to the accrual of the 
cause of action in the amended plaint, 
clearly barred by time. 

PANCHAM v. ANSAR HUSAIN .. 


—— — — Article 155—Ap- 
plication of—Appeal under section 
4708 of Criminal Procedure Code. 


Article 155 of the Limitation Act 
applies to an appeal under section 
476B of the Criminal Procedure 
Code against an order refusing to 
file a complaint unde: section 195 
of the same Code. 

SHEO PRASAD v. SHEO BANS 
RAI ns ee ws 
Article 181—Ap 
plication for a final decree in mort- 
gage sutt—Runs from date of decree 
of appellate court. 


In a mortgage suit it is that pre- 
liminary decree which is ultimately 





passed ‘by an appellate court of | 


finat jurisdiction which can be subse- 
quently made final in the cause 
between the parties. Time under 
Article 181 of the Limitation Act 
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for an application for a final decree 
accoldingly runs, not from the date 
of the preliminary decree passed 
by acourt of first instance, but from 
the d@te when the appeal against 
that preliminary decrée was cismiss- 
ed by the appellate court. 


JowaD HUSSAIN e. GENDAN 

SINGH ae a ..» 765 
— Arteche 182— 

Decree showing wrong persons name 

as judgment-debtor—Exemption of 

real judgment-debtor from execution 

proceedings under wrong decree— 

Amendment of decree qnthout rotice 

to real fudgement-debtor—A pplication 

for execution of amended decree, 

when not time-barred. 


In a decree passed on 16th Jan- 
uary, 1916 the Trial Court wrongly 
substituted the name of one BS for 
that of the , appellant-judgment- 
debtor. The decree-holder, however, 
made three successive applications 
for execution, against SS, in 19109, 
1922 and 1923, exempting the appel- 
lant from the last application. 
Subsequently the decree was amend- 
ed without notice being given to 
the appellant and on 5th January, 
1924, his name was substituted for 
BS. The present application for 
execution of the amended decree 
was filed on 28th January, 1924, 
against the appellant. `- a 


Held (1) that it was unfair 'to 
amend the decree without giving the 
appellant an opportunity to show 
cause against it and if the amend-. 
ment was wrong, it was open to the 
judgment-debtor to apply to the 
original court fora review of its 
order ; 


(2) that the three applications 
were proper applications under Arti- 
cle 182 of the Limitation Act so 
long as the decree remained un- 
amended and they must be deemed vi 
to have been made in accordance 
with law, with the 1esult that the 
decree was kept alive up to 1923; 
and (4) that the piesent application 
was also within time inasmuch as 
the decree tefore its amendment ’--. 


waf incapable of execution against - 

the appellant. a y 
DEBI BAKHSH v. SHAMBHU 

DIAL EA n a. 266 
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—— Article 182, 
clause 2, column 3—Prorsions of— 
Interpretation of —Decree for costs— 
Appeal, withdrawal of—Apftiscation 
for execution within three pears fron 
date of order permitting withdrawal 
— When not time-barred. 


An application for execution of 
a decree for cosis made within three 
years from the date of the conrt’s 
order permitting the judgment- 
debtor to withdraw his appeal pre- 
ferred against the decree, i» not 
time-barred although more than 
three years had elapsed since the 
passing of the decree. 


RAM CHANDRA NAIK KALIA 7, 
NAZAR ALI és 


—— Schedule Z, Artu- 
cle 182—Application for execution of 
a decree—_ When not bona fide nor 
‘Sq stepan-aid of execution”? nor 
tn accordance with law—Subsequent 
application—When barred by limua- 
tion—Intention of the Legtslature— 
Bona fides of applicant, importance 
of. 

Having obtained a decree on the 
oth of March, 1915, the decree- 
holder applied for execution on the 
12th of November, ` 1918. This 
application was, however, struck off 
with the consent of the decree- 
holder on the 23rd of January,-1920. 
Another application for execution 
made on the 4th of March, 1921 
‘contained a prayer that certain pro- 
perty be attached and brought to 
sale. As none of the said property 
was within the jurisdiction of the 
Court passing the’ decree and to 
which the application was made, the 
decree-holder was informed of the 
fact and he was given an oppor- 
tunity to amend his application. 
This he failed to do and it was 
not till a period of nearly two 
months had elapsed that his applica- 
tion was struck off, on the agth 
April, 1921, and on the same day 
the decree-holder withdrew all the 
process-fees that he had deposited. 
A further applicatio was filed by 
the decree-holder for execution on 
the 12th of January, 1923, in regard 
‘to property which was within the 
jurisdiction-of the Munsif who had 
passed the decree. This application 
having been dismissed by the Jower 
courts; on the groand of limitation, 
held, in Execution Second Appeal, 
(1)’.that tbe application of March 
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4th, 1921 was not a dona fde appli- 
cation with the intention of obtain- 
ing execution; nor an application 
for “ execution” or “a step-in-aid 
of execution ”; (2) nor was it in 
accordance with law because it was 
made to a Court wbich was not 
competent to grant.the relief asked 
for ; (3) that for both these reasons 
the application of January 12th, 
1923 „was barred by limitation and 
the appeal must be dismissed. 


The Legislature when it used the 
phrases ‘‘ application for execution ” 
‘and ‘““step-in-aid of execution ” had 
in mind a Joma fide intention on the 
part of the decree-holdei to proceed 
with his right to have execution. 
The words cannot be readas ‘‘an 

pplication made with the solé ob- 
ject of extending the period of 
limitation ” and “a step taken with 
the sole object of extending limita 
tion” 


The bona fides or mala fides of an 
earlier application for execution is 
an important ingredient in deter- 
mining whether that application is 
effective to save limitation for the 
ater application. 

SHEO PRASAD v. NARAINI BAI. 


| tst Schedule, 
Article 182, Explanation 1—Decree 
jointly passed against all defendants 
in one maiter and severally agatnst 
different defendants with respect to 
ther matters. 


See Civil Procedure Code, sec- 
tion 48 (a)... ae ʻi 

Lunacy Act (IV of 1912), sec- 
ijon Oa—Ingursition—A pplication to 
be supported by vald medical 
certifuate of insanity. 


An application for an inquisition 
regarding the alleged lunacy of a 
person should be supported bya 
valid medical certificate of insanity 


TAWASSUL HUSAIN v. ABRAR 
TUSAIN.. oa 


Malicious erasesutiod= Plaintif 
to prove termination of criminal pro- 
ceedings in kis favour—Public pro- 
secution—Liability for iwing ‘iw 
ai 











In an action for malicious pro- 
secution tbe plaintif has only to 
piove, zazer ala, that he was pro- 


`secuted by the defendant and that 


the proceedings complained of termi- 
nated in favour of the plaintiff, if 
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from their nature they were capable 
of so terminating. In cases of public 
prosecutions a person giving informa- 
tion to the authorities, which 
naturally leads to prosecution, is as 
much liable for damages for-mali- 
cious prosecution as if he himself 
had prosetuted the plaintiff. 
BALBHADDAR SINGH v. BADRI 
SAH oe . ee 


Suit for 
damages—Death of planu after 
institution of appeal—Abetment. 

See Civil Procedure Code, Order 
22, rule 1 read with rule 11 














Misdirection— What anivunts to. 


See Ciiminal Procedure Code, 
sections 297, 418 and 423 i 


Misjoinder of charges— What 
constitutes. 


See Criminal Procedure Code} 
‘ sections 233, 234 and 235 


Mohammadan Law—Luvorce— 
Lao'an— Retraction, essential reguisites 


of. 


A Mohammadan wife can apply to 
the Court of British India for a 
divorce against her husband, and can 
obtain a decree for dissolution of 
marriage against him if she proves 
that he has falsely charged her with 
adultery. i 


For a prope! retraction the hus- 
band must acknowledge that he had 
falsely accused his wife. 


On a suit by the wife for dis- 
solution of marriage on the ground 
that Ler husband had falsely accused 
her of adultery, the husband denied 
the making of such accusation and 
asserted that the wife bore a good 
character, but subsequently after 
the evidence had closed, the husband 
put in a petition purporting to retract 
the accusation if the Court found 
that he had made any, 4e/d, that the 
so-called retraction was invalid and 
ineffective. 


RAHIMA BIBI v. FAZIL es 


—— m Wag f— What 
does not constitute a valid wagf— 
Disposttion in favour of specified in- 
dividuals without reference to ulti- 
rate fate of property, 

eA disposition made in favow of 
a religious teacher of the Mohan- 
madan faith and his descendants 
without any teference to the ulti- 
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mate fate of the property in case 
the descent failed, does not create 
a valid wag/. 

MUHAMMAD AFZAL z, MUHAM- 
MAD MAHMUD acs ee 

Mortgage— Integrity of, brosen— 
Redeenung co-sharers as well as 
comorigagors to be impleaded, 

See Mortgage na ji 
Owner redeeming first 
norigage— Whether entitled to set up 
asa skteld, 


See Transfer of Property Act, 
section & ar 











——- Prir and puisne mort- 
gagees— Decree obtained and property 
burchased by both without inpleading 
cach other— Putsne mortgagee obtain- 
ing possesston—Suil by prior mort- 
gages for possesston, not maintain- 
able. 

The plaintif was a prior mort- 
gagee and the defendant was a 
puisne mortgagee. Both of them 
sued the mortgagor upon their 
mortgages without impleading each 
other in their suits. Both obtained 
decrees for sale and in execution 
the property was sold and purchased 
by the decree-holders. The sale in 
execution of the decree of the 
puisne mortgagee being earlier in 
point of Lime, he succeeded in ob- 
taining actual possession of. the 
property. The prior mortgagee also 
obtained forma] possession by virtue 
of his purchase. The plaintifts 
brought the present suit for posses- 
sion against the defendant offering 
the defendant an oppoitunity to 
redeem the plaintiff. A’e/d, that the 
plaintiffs were not entitled to pos- 
session and the suit as brought was 
not maintainable. Having regard to 
the fact that the suit to enforce 
the plaintiffs’ original mortgage was 
time-barred at the date of the suit, 
the defendant could not be compelled 
to redeem the plaintiff. 


LACHMI NARAIN DAs v, HIR- 
DEY NARAIN 2. Sa tag 
Redemption—Sin gle 
document executed Yby mortgagor— 
Appropriation of profits in leu ofa 
portion of interest due—Provision as 
regards balance, compulsory payment 
Of, at the time of redemption— When 
notamountng to a clog—Whether 
mortgage-Beed creates a charge. 


Plaintiff’s predecessors #orrowed 








Rs. 592 8-o fiom the predecessois”. 
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of the defendants and executed a 
Single document for it. The profits 
of the property mortgaged not being 
equal to the interest of entire am- 
ount, there was a provision in the 
document that the mortgagees were, 
entitled to appropriate the profits’ 
of the property in lieu of interest 
on Rs. 392-8-0 and that the payment 
of Rs. 200 (the balance) with in- 
terest should be compulsory at the 
time of redemption. Subsequently, 
plaintiffs sought redemption of the 
property by’ payment of Rs. 392 80 
whereas the defendants claimed that 
they must pay Rs. 200 plus interest. 
The fone ae accepting defend- 
ant’s contention, passed a con- 
ditional decree for payment of the 
entire amount before redemption. 
fVeld, upholding the decree of the 
lower court : 


(1) that when the payment of 
Rs, 200 was made compulsory at the 
time of redemption, the only inten- 
tion there could have been was that 
there would be no redemption with- 
out payment of this sam; 


(2) it could not be contended 
that this was a clog on the equity 
of redemption noi that the claim 
was barred by time ; 


(3) that the plaintiffs were bound 
by the covenant which was a part of 
the transaction ot the mortgage, 


The question whether a particular 
document does or does not create 
a Charge depends on its particular 
terms, and therefore cases as regards 
other documents are not always a 
good guide. 

JEUT KOERI v. MATHURA KOERI 








Redemption— Suit for 
— Foreclosure procedure under Re- 
gulation 17 of 1806 followed by mort- 
gagee—Decree for pioprietary pos- 
sesion— Wht mortgagor's right to 
redeem extinguished, ` 


Where, in a suit for redemption 
of a mortgage by conditional sale, 
brought by the heirs of the mort- 
gagors, it was found that the moit- 
.gagee not only adopted the fore- 
“closure procedure prescribed by 
Regulation 17 of 1806 but, after 
obtaining a rubkar ordering fore- 
closure, he proceeded to institute 
a suit for proprietary possession of 
the mortgage pioperty ane that 
the mortgagoip having admitted the 
mer peBeee: dain as ‘‘ proper °and 
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genuine ”, the Munsif passed a 
decree accordingly, Ae/d, that this 
decree was‘ final and conclusive as 
extinguishing the mortgagors’ right 
to redeem the mortgage. 

BANS BAHADUR RAI v. CHITRA 
= RAI .. 


a 


Redemption — When 
mortgagor not entstled to claim more 
han &ts own share— Mortgage, inm- 
teprity of, broken—Redeeming co- 
sharers as well as co-morigagors to 
be tnipleaded, 


Where the integrity of a mort- 
gage is broken, a mortgagor is not 
entitled to claim redemption of more 
ae his own share. 


The inteprity of a mortgage is 
iecessary foi. the benefit of a mort- 
gage alone and where that has been. 
broken and a redemption has to be 
allowed, there is no equity in favour 
of one of the mortgagors to possess 
the remaining property, although 
he same is more than his own 
legitimate share. If a redemption 
of a larger share be allowed, the 
redeeming mortgagor will be in pos- 
Session of his own share as the 
owner and will hold the remaining 
Share as mortgagee, having been 
subrogated to the position of the 
original mortgagee. The co-mort- 

agor, who has so far not redeemed 
his share, will have 
redemption on payment and it is 
immaterial to him whether he goes 
to a comortgagor who has redeemed 
r to the original mortgagee. 


In all redemption cases, which are 
properly framed, not only the re- 
deeming co- sharers should be made 

rties bat also the mortgagors who 
have not so far joined in the suit 
for redemption. 


AHMAD HUSAIN v. MUHAMMAD 
ASIM KHAN 


| — Suit for redemption— 
Costs awarded by appellate couri— 
Hatlure to deposit tn time, effect of— 
When costs a charge on mortgaged 
property. 

Where, ina suit for redemption 
of a mortgage, the plaintif was put 
in possession of the mortgaged pro- 
pety on payment of a certain sum 

ed by the court of first instance 
but, meanwhile, the mortgagee having 
appealed, the appellate court varied 
the preliminary decree by directing 
the payment of a larger sum and 











PAGE, 


1053 


to ask for ' 


88 


1120 


' 
r 


INDEX 


fa. L J. R. 





Mortgage—/(contd. ) 


also of certain costs and the moit- 
gagor paid an additional sum but 
failed to deposit the costs, eld, 
that the costs awarded by the appel- 
late court was .a charge on the 
mortgaged property and inasmuch 
as the plaintif had failed to deposit 
the same in court within the 
specified time, he was not entitled 
to retain possession as against tke 
mortgagees after the decree had 
been passed in appeal. 


SHEO DARSHAN SINGH v. BENI 
CHAUDHRI 


Three documents exe- 
cuted one after another— Same mort- 
gagor and samé mortgagee—Kedemp- 
tion—When cannot be had without 
discharging the other two mortgages 
—Mashi ut-al-rahn—Leadsisty of mort- 
gagor to pay all interest though 
mortgagee entitled to sue therefor 
separately. 


Three mortgages were executed 
by the same mortgagor in favour 
of the same moitgagee on different 
dates. The first was a usufructuary 
mortgage for Rs. 500; the second, 
which was for Rs. 200, recited the 
first mortgage for Rs. 500 and made 








‘its redemption conditional on dis- 


charge of second loan also; the 
third, after reciting the prior total 
debt ‘of Rs. 700, referred to a sub 
sequent w#askrut-ul-rahn document 
for Rs. 200 which was being taken 
back, and then said that “ Rs. 99 
was being taken -in cash and for 
this total Rs. 29g the mortgagor 
was executing this fresh mishriut-ul- 
rahe document”. It was furthe: 
declared that the executant would 
pay this Rs. 299 first before dis- 
charging the earlier debt and woald 


pay up all interest before taking - 


possession. According to an agree- 
ment subsequently signed between 
one # (father of the defendant- 
respondent) and the mortgagee, Z 
was recognized as half owner in 

mortgagee rights. Later on, the 
heirs of the mortgagor sold the 
equity of redemption to the pre- 
sent plaintiff-appellant (son of the 
deceased mortgagee) with the result 
that the said plaintiff became sole 
owner of half property and owner 
of equity of redemption in regard 
tq as half. Ina suit for redemp- 


‘'tiqn of first mortgage, brought by 


the said plaintiff, held: 


(1) that on pioper construction 
of the deed, the dcfendant-1 espon- 
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dent was entitled to a half share 
in all three of the mortgages ; 


(2) that the plaintiff was not 
entitled to redeem the first mort- 
gage without at the same time dis- 
\charging the second and third; 


(3) that in spite of option given 


| to the mortgagee under the second 


mortgage to sue for interest se- 
parately, the plaintiff was “bound to 
pay the total interest due thereon 
and not only for 12 years prior to 
the suit. ` Me 


Though the plaintiff had only 
prayed for redemption of the first 
mortgage, the High Court allowed 
the plaintiff to amend the plaint 
and seek redemption of 4ll the 
three mortgages. 


SHIB NARAIN v. Gurba ʻi 


Municipalities Act (U. P.II of 
1916), sections 7 (h), 176 (g) and 
219. (c)— Public roads, repairs, 
cleaning, ¢tc.—Municipaltty, powers 
of, exercise of —Not to be questioned 
tn Civi? Conrt—Murmactpal employee 
acting out of malice, tn order to 
injure an individual s business~—Suit 
for damages against Munscipalsty— 
When does not le—Limstation Act, 
Article a—Applicability of. 


A master may he liable for wilful 
and deliberate wrongs committed by 
the servant provided they be done 
on the master’s account and for his 
purposes but if the servant acts 
for private spite (and it does not 
matter ‘whether the action be in 
contract or tort) andif the act be 
done so as to divest him of his 
character as servant, the master is 
not responsible. 


Power given to a local authority 
to do a certain act cannot be ques- 
tioned in a Civil Court on the 
ground of its having been exercised 
through malice. 


Where, in a suit for damages 
filed in a Small Cause Court against 
a Municipality, for loss caused to 
the plaintiff’s brick-kiln by the de- 
fendant closing a certain road, 
leading to the said kiln, for repairs, 
it was alleged that the road was 
closed by the Municipal Engineer 
for a longer peiiod and at both 
engs simultaneously, in order to 
injure the plaintiff’s business out 
of spite, 4&d: 


(1) thet the Municipality was 
authorised to close the road and 
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that the reason for its action can- 
not be inquired Into by a court 
of law; 

(2) that the malicious action of 
the Engineer, as alleged, would not 
render the Municipality Hable in 
damages ; 


(3) that Article 2 of the Limi- 
tation Act as amended by section 
326 (3) of the Municipalities Act 
applied to the present case.’ 


THE MUNICIPAL BOARD OF 
BENARES r. BEHARI LAL AND 
BROTHERS a 

—— — — Section 149 
(2)—" Lessor, jnter pretation and 
applicability of the term. 


When certain property has been 
let by one co-owner on behalf of 
the proprietary bcdy and when the 
other co-owners are on their own 
showing in possession and actually 
realize their share of the rent from 
the co-owner who gives the lease, 
Aeld, that the other co-owners must 
be deemed to be “‘lessois ” within 
the meaning of section 149 (2) of 
the U. P. Municipalities Act. 


AGHA HAIDAR v. THE CITY 
BOARD, MUSSOORIE aes 

—_—_—— Sections 153 
and 290—Rules regarding refund of 
octroi to exporters—Hatlure to comply 
wtth the procedure— When not enti- 
led to refund—Rules having force 
of law. 


Where, according to the rules 
of the Municipal Account Code 
published unde: the Municipal Act 
(U. P. I of 1900) and upheld by 
the Municipal Act of 1916 as well 
es by section 24 of the U. P. 
General Clauses Act, the right of 
an exporter to refund of octroi 
depended upon his adopting the 
procedure prescribed fo: obtaining 
a refund but it was found that 
although the plaintiff had exported 
` certain goods on which a refund 
was due, he had failed to comply 
with the procedure enjoined by the 
said rules, Ae/d, that his failure to 
comply prevented him from putting 





any claim to the refund in a civil ~ 


court. Under sections 153 and 296 
of the Manicipalities Act (II of 
1916), the said rales have as much 
the force of law as the Municipal 
Act itself, 7 o 
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| Section 178 
Sanction obtained} under--Pro- 
section, when wholly uny ustifed— 
Section 186 read with section 185— 
Interpretation of—Sectton 367, lt1abs- 
lity ander, question of—When does 
not arise. 


Having obtained the sanction of 
the Municipal Board, ander section 








‘178 of the U. P. Municipalities 


Act, lI of 1916, for the construc- 
tion of a chadutra, the applicant put 
up stone brackets to support the 
said chadutra, The Municipal Board 
subsequently issued a notice, under 
section 186, requiring the applicant 
to stop the, erection of the stone 
brackets. On his refusal to stop 
the erection, applicant was pro- 
Sé uted. He/d, that a chabutra can 
only rest on earth or on pillars or 
on brackets, and as the sanction 
did not limit the discretion of the 
applicant to build it in any parui- 
cular foim, it was open to him to 
erect stone brackets for supporting 
the chabwtra without obtaining a 
new sanction. The prosecution was 
wholly unjustified. ` 


Section 186 read with section 185 
refers to the constructions made, 
eitker in contravention of the re- 
quirements of section 178, or in 
contravention of the written direc- 
tions given by the Board under 
section 118 or any by-law. 


‘Inasmuch as there was no by-law 
pointed out in this case and there 
was nothing in the sanction to 
forbid the use of stone brackets, 
the applicant was not liable under 
section 307 of the Act. 


alae SARUP v. EMPEROR 


— Section 186 
read with section 185—Tntes pretation 


of. 


ee Municipalities Act (11 of 
1916), section 178 ws 








—— 


— Section 307 
—4 sabiity unde, question of —When 
doas mot arise. 


See U. P. Municipalities Act (11 
of (t916), section 178 pe 
gligence—Storine colton ain 
hired premises— Spontaneous combus- 
ton— Damages, liability to pay. 
Where through the negligence of 
the defendants in leaving large 
quantity.of cotton over which they 


mt 


163 


163 


~~ 


“ defendant’s elder brother, 


I122 


Negligence—(conc/d.) 


had exclusive control, on the ground 
floor of a residential house unwatch- 
ed for months and in an un- 
ventilated room, the cotton ignited 
with the result that  plaintift’s 
house was destroyed, #e/d, that the 
defendants were lable to pay 
damages to the plaintiff. 


MULCHAND, NEMI CHAND v 
BASDEO RAM SARUP : 


Oaths’ Act— Parties agreeing to 
abide by referee's statement—Accidew 
tal omusston of material points by 
refertee— Whether can be re-examined, 


Under the Oaths’ Acta referee, 
by whose statement tlie parties 
have agreed to abide, car be re- 
examined for elucidation of the 
matters in dispute if his original 
statement was either obscure or 
incomplete. 


RADHA KISHUN v. KASHI NATH 


Oudh Estates Amendment Act 
(III of 1910)—Mot retrospective. 


See Hindu Law ia sa 


Parties to suit—Suit dy elder 
brother on his own behalf and as 
next friend of plaintif —-Plamtif in 
fact major—FPartutpation by alleged 
minor in prosecution of—Common 
taterest—No objection ratsed by plaint- 
if during suit— Subsequent suit to 
set aside decree— Estoppel. 


Where in a snit filed by the 
G, on 
his own behalf and as next friend 
of B, who was alleged to be a 
minor, it was found that Z attained 
majority a month before the suit, 
that # and his biother had a com- 
mon interest and that Æ came to 
court with G and assisted to look 
after the suit, Ac/d, that it was not 
open to Æ, after a decree had been 
passed against him, to come into 
court and allege that the decree was 
a nullity and not binding on him, 


BINDA altas BINDRABAN of, 
MANGALA a kn 


Penal Code, sections 2 and 411— 
Subject of native state guilty of 
retaining stolen property torthin the 
state—Jurisdiction—Offence not pun- 
tshable under Penal Code. 


A subject of anative state, who 
ig guilty of retaining stolen pro- 
pérty within the native state, is 
not liable to be punished under the 
Indian Penal Code. 


GUNNA v, EMPEROR es 
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— Sections 147 and 323 
read with sectton 149 —Separate con- 
uictions under—When not tllegal— 
toting and causing several injuries. 


Where immediately after the 
attashment of certain property had 
heen effected by a Commissioner, 
the accused pursued and attacked 
the decree-holder in the presence 
of the latter and inflicted several 
injuries on him and his party, Ae/d, 
that separafe convictions under 
sections 147 and 323 read with 
section 149 of the Penal Code, 
were not illegal. 


CHHIDDA v. EMPEROR ee 








Section 1¢9-— General 
liability under—When accused em 
titled to exemption from. 


See Criminal Procedure Code, 
section 512 os < 


— Sections 171D 
and F—Intentional abetment of per- 
sonalion at elections—-lVhe ofence 
not made ont— Meaning of expression 
‘abets the voting....tn any such 
way’—Previous prosecution under 
sections 465 and 109, Indian Penal 
Code, acqutttal tn, for want of sanc- 
tion and on merits—Second prosecit- 
tion under sechon 1718—Lepalsty 
of. 

When the accused, who was a can- 
didate at a Municipal election, was 
not aware of the fact that a certain 
voter was falsely personating one 
AS and the accused did not profess 
to attest on his personal knowledge 
the voting paper of the voter, and 
when the polling officer also was 
aware of the fact that the applicant 
was not attesting on personal know- 
ledge, A-/d, that the accused was 
not guilty of intentionally aiding 
the commission of an offence as 








———— 





defined in section 171D of the Penal 


Code. 


Where the accused was first tried 
under section 465 read with section 
1o9g and had heen acquitted, and 
tried on the same facts under sec- 
tion 17!F a second time on the 
ground that the Local Government 
had sanctioned the prosecution, 4eld 
(1) the absence of sanction does not 
make the trial merely irregular and 
not illegal; (2) that „the first court 
was not competent to try the ac- 
cused for an offence undey section 
171F inasmuch as no sanction had 
been obtgined by that dates 

RAM NATH v. EMPEROR ee 


e ry 


[Ag L. J. R. 
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—— m Section 173— 
Offence under, when not made out— 
Refus lto accept a safina issued by 
police oficer, 


A mere refusal to receive a safina 
issued by a police officer under 
section 160 of the Code of Criminal 
Procedure does not constitute an 
offence under section 173 of the 
Indian Penal Code. 


BAHADURA v, EMPEROR 


——— Section 173— 
Offence under, when not made out— 
Refusal to take a summons, 


Mere refusal to take a summons 
does not amount to disobedience 
under section 173 of the Penal 
Code. 

BANWARI v. EMPEROR 


Section I74— 
Citation issued to defaulter under 
Land Revenue Act, section 147— Non- 
atlendance—When offence not 'made 
oul. 

The issue of a citation to an 
alleged defaulter under section 147 
of the Land Revenue Act does not 
involve him in any legal Jiability 
to attend and non-compliance with 
it does not render a person guilty 
of an offence under section 174 of 
the Penal Code. 


EMPEROR v. BHIRGU SINGH .. 


Section 174— 
Sub-peova— Place of attendance not 
definitely stated—Disobedtence— When 
not punishable. 


A sulypoena which does not de- 
finitely mention the place where the 
accused, upon whom it is served, is 
to attend, is not a legal sub-poena, 
failure to comply with which is 
punished under section 174 of the 
Penal Code. 


IHUKUM SINGH v. EMPEROR 


———— Section 190— 
fapury within the meaning of— 
What dees net amount to—Threat 
of institution of suit for -declaration 
of sight against person objecting 
to tt. 

The thieat of the institution of a 
civil suit for a mere declaration of 
right against any person who was 
objecting to that right cannot be 
said to be a harm illegally caused 
in body, mind, reputation or pro- 
perty within thes meaning of segtion 
190 of the Penal Code. 


MULAI RAI 2. EMPEROR °. 
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———_——_—— — — Section 201 ~ 
Causing disappearance of evidence 
of offence—Princpal offender car be 
held guilty of offence under>— Death 
amidst one’s own family—No ex- 
planation forihcoming—Hiding the 
corpse—Presumpion—Luidence Act, 
nes 24— Confession before Mukhia 
= When not inadmissible. 

A person who has ‘actually com- 
mitted a crime himself—whether 
murder or any other crime—is not 
any the less guilty of removing 
traces thereof, if ıt is proved 
against him that he has done so 
because he was the person who ac 
tually committed the offence. 





The mere removal of a body from 
one place to another so as to re- 
move traces of the place where the 
min der took place, or indications 
which implicate a particular ım 
dividual, even though such removal 
ddes not remove undoubted evidence 
that a murder has taken place, is 
ie section 201 of the Penal Code. 


A violent presumption arises 
when a man dies in his own house 
sdrrounded by his own family and 
poisoned shortly after eating fool 
which must have been prepared for 
him by his wife and no explanation 
is|for1thcoming from the occupants 
ofj the household as to what had 
happened to him to cause his death. 
Where, in addition to such violent 
presumption, the person accused 
are proved to have been guilty of 
persistent lying in an attempt to 
account for the absence of the 
deceased and are also shown to have 
hidden the corpse to save them- 
selves, the presumption becomes a 
certainty. 


Where one of the accused volun- 
teered to make a confession toa 
Mukhia if he could get some as- 
surance from him’that he (Mukhia) 
would do his best to help the ac- 
cused, eld, that was not an induce- 
ment proceeding from the person 
injauthority within the meaning of 
section 24 of the Evidence Act so_ 
asito make the confession either 
inadmissible or irrelevant. 

EMPEROR v. HAR PIARI oe 


E — — — Section 251— 
Offence under, when made out—Tn- 
tentronally defacing a coin previously 
used as ornament and subsequently , 
inducing a Bank to acceptait, 


Where the accused were know- 
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ingly in possession of coins which 
had been dishonestly and fraudalent- 
ly operated within the meaning of 
section 247 and they attempted to 
induce a Bank official to have the 
said coins cashed in his Bank, eld, 
that the accused were guilty of an 
offence under section 251 of the 
Penal Code, 


Any rule prescribed by Govern. 
ment under which Bank officers are 
directed to accept or return defaced 
coins can in no way take away the 
effect of the provisions regarding 
criminal liability contained m the 
Penal Code. 


If a person clips and cuts away a 
coin and makes up the deficient 
weight by solder with the intention 
of subsequently delivering it toa 
Bank, he is guilty of fraudulently 
defacing a coin even though on a 
previous occasion the coin had been 
used as a wearing ornament. 


PAGE. 


MAHTAB RAI v, KING-EMPEROR 842 


oO section 2r90— 
Conviction under—Aceused originally 
charged under section 34 Of Police 
Act—Opportumty not given to meet 
the charge-—When conviction illegal, 


Where the accused was originally 
charged under section 34 of the 
Police Act but the trying Magistrate 
finding him guilty under section 290 
of the Penal Code convicted him 
under the latter section without 
giving the accused an opportunity 
to meet the charge, /e/d, that the 
conviction must he set aside, 


RAGHUNATH KANDU v, EM- 
PEROR 4 ee . 


~ Section 379— 
Property of applicant attached by 


ofictal receiver under bona fide elef 
that it belonged to insolveni— Pro- 
perty subsequently removed by ap- 
piicant although aware of the fact of 
atlachment—When offence made out 
—Proitncal Insolvency Act, sections 
56 and 68—Provistons of. 


Where an official 1eceiver, acting 
under a dona fide belief that it was 
the property of the insolvent which 
he was seizing, attached certain 
movable property of the applicants, 





and appointed a guard to watch the e 


same, and the applicants subse- 
Yuently, knowing that their property 

ad -been attached, removed it from 
the possession of the guard, keld, 
that on the day when the applicants 
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PAGE. 


removed the property the receiver ~ 


was in lawfol possession of it though 
his initial taking possession might 
not have been quite justified and, 
therefore, the applicants were guilty 
of an offence under section 379 of 
the Penal Code. 


KAMLAPAT v, EMPEROR ee 


—— —— Section 403— 
When inapplicable—Disposing of a 
lawaris dullock— Owner not discovered 
— When offence not made out. 


Where a SubInspector of Police 
was convicted, under section 403 
fo. dishonestly misappropriating a 
fawaris bullock and the facts were 
that the bullock was kept by the 
accused for 20 days and then sold 
and that be had advertized for the 
owner but no one turned up, “eld, 
that no offence had been made out 
and therefore the conviction should 


— 


_be set aside. 


AMIR HASAN KHAN v EM- 











PEROR <a os os 
— Sections 403 and 
406— Dirshonest misappropriation 


and cumenal breach of teust— 
Trustee sepudiating trust—Asses tion 
of third party's claim to property 
entrusted—A greement to return pio- 
peity or its value—Refusal to return 
property, when offence made out, 


Where the Receiver entrusted 
certain property belonging to an 
insolvent to the applicant as supur- 
dar who undeitook to return it to 
the Receiver or in case of failure to 
do so to pay its price, and, gubse- 
quently, he repudiated the right of 
the Receiver to attach the property 
by asserting that the property really 
belonged to the insolvent’s brother, 
held, (1) that although the applicant 
had not put the property to his own 
use nor had he disposed of it dis- 
honestly yet as a trustee who re- 
pudiated the trust by asserting that 
he held the property on behalf of a 
person other than the one who 
entrusted him with it, he had mis- 
appropriated the property just as 
‘much as he would have been said to 
misappropriate it if he had been 
putting forward his own claim to it. 

Section 403 is in no way restiict- 
ed to appropriating property to 
ene’s own use. 


(2) The covenant that the ap- 
plicant would be liable to pay a 


certain amount was moi@by way of ° 
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security than because the property 
was transferred to him with liberty 
to dispose of it or withhold it. 


INDAR SINGH v. EMPEROR .. 





Expression ‘property used in section 
—Afeaning of—-Removal and dis- 
honest misappropriation of safters 
from a house—Offernce, when made 
olit. 


Where the applicants, ın order 
to obtain a wrongful gain to the 
prejudice of a decree-holder whose 
decree was still pending, removed 
some rafters from a house which 
was in the possession of a deceased 
person at the time of her death and 
had not since been in the possession 
of any person legally entitled to it, 
held, that the accused were guilty 
of an offence under section 404 of 
the Penal Code, The property re- 
moved by the accused was immovable 
property so long a3 it was attached 
to the house but became movable 
property when it was severed from 
the house. 


In each case the context must 
determine whether thé property 
there referred to is intended to be 
movable property or property mov- 
able or immovable. Section jo4 1$ 
not expressly restricted in its ap- 
plication to movable property only, 
and criminal misappropriation or 
conversion is easily possible of 
immovable property where, as in 
this case, the materials have been 
severed from the building and re- 
moved, 


DAUD KHAN vy., EMPEROR 

—_—_—-— — Section f7I1— 
Offence under—Complaint vf, made 
by Munsif to District Judge— 
Preliminary enguiry unnecessary. 

See Criminal Procedure Code, 
Amending Act of 1923, sections 470 
and 195 si Si 











———-——-— Sections 494, 


497 read wuh 109—Offences unnder—- 


Adultery and +e-mar)iage—Conniv- 
ance— What does not amount to— 
Section fod, L. P. C. read with 198, 
Criminal Procedure Code—Abeitment 
— When complaint by person ag- 
grieved not necessary. 


Where the accused, after abduct- 
ing the wife of another, lived, with 
her in adultery and, subsequently, 
re married he® in the n:a form 
with her consent, Aeld, that the 


—— Section 404— , 
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ccused was guilty of offences under 
Sections 497 and 109 read with 
ection 494 of the Penal Code. 


The mere fact that the husband, 
on being informed by the Police that 
his wife had been discovered at a 
certain place, expressed his un- 
willingness to take her back on the 
ground that she had lost her :eli- 
gion, was not evidence of the hus- 
band having connived at her living a 
life of adultery with the accused. 


Connivance is a figurative expres- 
lon meaning a voluntary blindness 
to some present act or conduct, to 
something going on before the eyes, 
r something which is known to be 
oing on without any protest or 
desire to disturb o1 interfere with ıt 


The change of abetment of a 
marital offence of the kind referred 
to in section 198 of the Criminal 
Trocedure Code is not excluded 

om cognizance without a complaint 
made by some person aggrieved by 
uch abetment. 


MUNIR v. EMPEROR E 





> Section 500— 
Complaint of defamation under— 
Dismissed under section 203, Crimt- 
nal Procedure Code—Further en- 
guiry— When should be kheld—No 
definste fi finding that imputation made 
in good fatth—Civil and criminal 
liability —Difference between. 


Where an application for further 
inquiry into a complaint of defama- 
tion which had been dismissed under 
section 203 of the Criminal Pro- 
cedure Code was disallowed by the 
Sessions Judge on the broad ground 
that the defamatory imputation 
made by the accused in a written 
statement in answer toa criminal 
prosecution was privilegerl and that 

ven if the privilege was not ab- 
solute, it covered the case because 
the imputation wag made for the 
protection of the interests of the 
perc making it, but there was 
no clear finding that the imputation 

made in good faith within the 
meaning of the ninth exception to 
section 409, /eéd, that the High 
Court could interfere and that fur- 
ther enquiry ought to be made into 
the complaint. 

Civil liability is to Le determined 
by the principles of English law but 
criminal liability 19 governed by the 
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provisions of the Penal Code and 
by those provisions alone. 


CHAMPA DEVI v. PIRBHU LAL 


—— Section 500— 
Offence under, when not made out— 
Guest asked by host to leave kis place 
inspite Of tnvitation—No imputation 
made. 








Where the complainant was invited 
by the applicant to a feast at the 
latter’s house along with a large 
number of 44/adar: people and when 
he sat down to dinner he was asked 
by the applicant to leave the place 
without giving any reason or making 
any imputation whatever, eld, that 
a charge under section 500 of the 
Penal Code, against the applicant, 
was not established, 


The essence of the offence de- 
fined in section 499 of the Penal 
Code is some sort of an imputation 
calculated to harm the reputation of 
some person, 


FAQIR v. EMPEROR through 
MOHAR ALI ee ee 


~ 





——y 








Section 500— 
Privileged statemeni— What does not 
constitute a~—-Lowerittg one's charac- 
ter in estimation af caste fellows— 
Efect of imputation made—Joint 
trial—~ When not open to objection. 


Where the petitioners were 
found to have told different persons 
of the same caste that if they 
associated with one W, they would 
refuse to smoke or drink with them 
as M had become a sweeper by 
reason of his having shaken hands 
and associated with sweepers ina 
certain procession in which various 
classes of persons including some 
sweepers had joined, Ae/d, that it 
could not be said that if Æ had 
joined the procession or shaken 
hands with the sweepers, he had 
thereby become a sweeper, and the 
effect of the jmputation mušt 
therefore, undoubtedly have been 
to lower his ‘position or character 
in the estimation of his caste 
fellows. The imputation would 
have been privileged if a panchayat 
of the caste had been held to 
discuss the matter and its decision 
fommunicated to the persons in- 
t@rested therein. Inasmuch as no 
panchayat had been held, petitioners’ 
statements could not be regarded 
as plivileged. 
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ffeld, also, that a joint trial un- 


der these circumstances was not 
open to any objection. 
KHAMANI v. EMPEROR ee 


Pensions Act of 1871, Section 11 — 
Cas allowance substituted for 
land—When not amounting to 
pension—Alienation of allowance 
by srantee— Whether justified. 


Where originally the Moghal 
Emperors had made a muafi grant 
of landed property in favour of the 
plaintiff's family and later 
on this grant was resumed and a 
cash allowance substituted and the 
plaintiff’s right to this allowance was 
algo recognized by the British 
Government, under Regulation 24 
of 1803, (which was superseded by 
the Pensions Act) and which laid 
down ‘‘that where lands were 
granted by the late Government 
(Mochal Government) and 
had been 1esumed hy that Govern- 
ment and cash allowances had been 
substituted, these allowances were 
to be regarded as ‘property’ and 
were to descend to the heirs of the 
present and future recipients ”, 
held, that the cash allowance was 
a substitution for land 
be alienated by the grantee. 


The allowance was not a pension 
as mentioned in section 11 of the 
Pensions Act. 


SHAH MUHAMMAD HABIBUL 
RAHMAN v. SYED ABDUL HAI .. 


Pleadings—Owmussion of points 
which shauld have been made subject 
ofan 1ssue— When not to be enter- 
tained by appellate courts—LEuidence 
Act, section go—Document more 
than 30 years old—Signature of 
executant nade by the pen of scribe— 
Whether scribe duly  atuthorised— 
Presumption, 


Lower appellate courts and the 
High Court sitting either in Letters 
Patent or in second appeal ought 
not to entertain points which should 
have been alleged in the pleadings 
and made the subject of an issue 
and argument and of decision by the 
trial court and also stated in the 
grounds of appeal clearly and 
directly. 


*The presumption allowed by 
section Jagof the Evidence Act that 
a document moie than 30 years old 
was duby executed also includes 
the presumption that where the 

š à 


which could 


fa. Ł. J. R. 


PAGE. 


171 


630 


Pleadings—(conc/d.) 


Signature of the executant puiports 
to have been made by the pen ofa 


scribe the scribe mast be duly 
authorised to sien for the executant. 


BALKARAN SINGH v. DULARI 
BAI Si ea a 


Police Act (V of 1861), section 
34, Sub-cl. (4)— Offence under, when 
not made out—' Exposed for sale, 
implication of the expression. 


Where a lady, charitably disposed, 
deputed her servant to instal a 
chauki ata public place and supply 
water freely. to all who wanted 
it and it was found that sometimes 
those wbo took water gave tips, but 
there was no evidence that the 
chaukt obstructed the way of the 
passers-by, Ae/d, that it could not 
be said that water was exposed 
for sale within the meaning of sub- 
cl. (4) of section 34 of the Police 
Act (V of 1861) and, therefore, no 
offence under the section was com- 
mitted by the servant. 


The expression ‘expose# for 
sale’ implies that every person who 
takes any quantity of the article 
exposed, has to pay for it. 


KALAP NATH v. EMPEROR 


Pre-emption—Custom, existence 
of—Property eventually owned by 
a single Hindu family—L fect of. 


A custom of pre-emption does not 
necessarily cease to exist 
if the property to which it related 
eventually becomes the exclusive 
property of a single Hindu family 
and the rule applicable to single 
proprietors cannot be extended to 
cases of joint Hindu families. 


RAJENDRA KISHOR SARAN 
SINGH v. IBRAHIM HUSAIN 


—Suit for—Lis 
pendens, doctrine of, application of. 

One CS sold some property toa 
co-sharer 4S and to a stranger C. 
Subsequently the appellants sued 
for preemption. Another suit for 
pre-emption was also brought by a 
rival set of pre-emptots and on 
that very day. vendees, 2S and C, 
sold the property to PS who had 
ab good a right of pre-emption as 
any of the other pre-emptois. ‘The 
first court framed a decree dividing 
the property 4/Iloths to one party, 
5/toths to, another and 1Zyoth to 
PS On appeal, this decree was 
reversed ané both the suits of the 
pre-cmptols dismissed, with the 
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result that all the property was 
left with PS. 


Held, on asecond appeal, that 
the doctrine of fs pendens must 
be appled to pre-emption suits as 
well ae to any other suits. 


In the present case the transfer 
which was made to PS was pendente 
/ite and the appellants were entitled 
to say that the doctrine of és 
Pendens ought to be applied tn their 
suit. The decree of “the first court 
was, therefore, correct in the cii- 
cumstances ab they then existed. 
In view of the fact, however, that 
one set of preemptors had dropped 
oat and had allowed the decree of 
the lower appellate court to become 
final, the proper decree to pass was 
that the appellants be given 4/s5ths 
of the pre-empted property on pay- 
ment of a certain sum and that PS 


may relain the remaiming 1/5tb of 
the propeity. ; 

BACHAN SINGH v. BIJAL 
SINGH oe 


Suit for—New 
property acquired by vendce during 
pendeucy of, under sale-deed liable 
fo pre-emplion on date of first court 
decree—Effect of, on plaintifs 
claim— Custom, extstence of— Pie 
sumplion, when not desiroyed— The 
last crucial date— Determination of. 








Where an entry m a wayzsté-ul-ars 
bore prima faci evidence of the 
existence of a custom but the 
document also contained the ex- 
pression "in future” and a 
provision for reference to arbitra- 
tion, Aedd, that the presumption of 
the existence of a custom was not 
destroyed. ` 


The last crucial date is the date 
of the first court decree passed in 
favour ofa pre-emptor. : 


Where the vendee had acquired 
new property during the pendency 
of the suit for pre-emption under a 
sale-deed which was still liable to 
pre-emption on the date when the 
first court passed its decree, /eld, 
that it was impossible for the fist 
court to have dismissed the suit 
on the simple ground that a second 
sale deed had been taken. The 





PAGE. 


130 


subsequent event that by the time , 


limitation expired no suit for pre- ẹ 


emption had been biought, 
be ignored. 


HAJI SULTAN v, MASITU 
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Sur? for—Pre- 
emptor, when adisgualifed—Assocta- 
tion with persons not entitled to 
preemption—Custom, existence of— 
Settlement of Talugas with single 
persons— Presumption, when not 
’ destroyed, \ 


A pre-emptor ıs disqualified by 
merely associating with himself in 





PAGE. 


his suit persons who have no right 


of pre-emption. 

Where in a suit for pre-emption 
brought by a lambardar and two 
co-sharers, the zazsd-/-ars relating 
to the property in dispute besides 
recording the existence of custom, 
specifically stated that ‘‘ if, without 
giving any information to the 
lambardars, or, in case they offer 
the fixed price, he (transferor) will 
transfer it to others, the transfer 
will by no means be valid ”, Aedd: 


(1) that the mere fact that 
several years before the wuy/sd-ué- 
ar3 was prepared the  taluqas 
containing the property in dispute 
were settled with. single persons 
was insufficient to destroy the 
presumption. 


(2) that, the plaintiffs 2 and 3 
not being lambardars had no right 
to pre-emption; and that the first 
plaintiff, having associated himself 
with the former, was also lisenti- 
tled from claiming pre-emption. 


DWARKA SINGH v. SHEO 


SHANKAR SINGH we 


Pre-emption Act (II. of 1922), 
sections 2 and 185—Two rival sutts 
for preeniption—Preemptors am- 
pleadedin each others suit—Tiwo 
independent decrees—Ap peal against 
one— Other decreetgnoreda—LEffect of, 
on appellants claitm—Limitatton 
Act, section 5— Question of extending 
time for filing second appeal, when 
premature, 


Iu two rival suits for pre-emption 
of transfers made before the 
passing of the- Agra Pre-emption 
Act, in which the rival pre-emptors 
had been impleaded, the first court 
framed two different and independ- 
eut deciees dismissing the 
appellant’s suit but decreeing that 
of the respondent. The appellant 
appealed fiom the decree passed 
agamst, him -but filed no appeal 
from the decree passed in respon- 
dent's favour -nor did he file a 
certified copy of the judgment or 
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the decree in the other case. The 
appellant, however, stated that 
under section 18 of the Pre-emption 
Act (II of 1922), he was entitled 
to prefer a single appeal, and that 
if it was necessary to file two 
appeals, he might be given time 
under section 5 of the Limitation Act 
to file a second appeal. He/d, that 
section 18 was not retrospective 
and that the failure of the appellant 
to appeal from the decree passed in 
favour of the respondent was a ba 
to his claim being decreed. eld, 
further, that the passing of two 
decrees by a Trial Court in con- 
travention of the provisions of 
section 18 of the Pre-emption Act 
would be a mere irregularity, and 
the decrees passed are not nullities 
and operate unless set aside on 
appeal. Held, further, that the 
question of extending time under 
section § of the Limitation Act was 
-premature because parties are not 
entitled to invite the court to 
decide the qnestion of limitation 
before they actually file an appeal. 


RAM SUGHAR RAI v. DHARAM 
RAJ SINGH oe ee 











Section ¢ (7)— 
Pettp proprictor—Suit for pre- 
emplion— When does not lie. 


Where, in a suit for preemption, f 


the plaintiff claimed the rights of 
aco-sharer by vittue of a sale-deed 
which stated that certain plots were 
being sold to him without concern 
with anything else and the plaintiff 
tailed to prove that he was entitled 
to take part in the administration 
of the affairs of-the—joint lands in 
the mahal in dispute, Ae/a@, that he 
could not call himself anything 
moie thana mere petty proprietor 
as defined in section 4 (7) of the 
Pre-emption Act and therefore his 
Suit must stand dismissed. 


“AMIN CHAND v. YAD RAM ,, 


—_——— — Seclin 
13, sub-section (3)—Provtsions’ of 
— Several persons of same class 


claiming pre-emption — Vendee, 


position of. 


Im a case where there are more 
persons thay one of the sarge class 
claiming pre-emption, the vendce is 
a pelson, claiming pre-emption 
within the meaning of section 12, 
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sub-section (3) of the new Pre- 
emption Act. 


JAGRUP SINGH v. INDRASAN 
PANDE .. sa 


——— Section rs 
—ILInter pretation of —Claim for pre- 
cHiption— When barred by estoppel. 


Wheie no notice under section 
I4 of the new Pre-emption Act was 
given to the plaintif but the latter 
Dy taking an active part in biinging 
the pioperty in dispute to sale, led 
the vendee to believe that he had 
waived his right of pre-emption, 
held, that the plaintifl’s claim fon 
pre-emption was barred by estoppel. 


RANJIT SINGH v. BHAGWATI 
SINGH oe¢ ee ae 





Sections 16 
and 23— Several itenis of properties 
sold to different persons — Single 
document but specfication of shares 
and consideration—Suit in_ respect 
of one property—Right to claim pire 
cuiplton. 


Where by one docament several 
items of propeities, all belonging 
to the vendor, were sold to different 
peisons for different amounts of 
considerations and the plaintiff 
sought pre-emption of the item of 
the property purchased by one of 
the vendees only, #eld, that the 
plaintif hada right to claim pie- 
emption against one vendee only 
and not the others. Where a pur- 
chaser has a defined interest in the 
sale-deed, he cannot be said to have 
acquired the property jointly with 
others. 

CHUNNI SINGH v. LAKSHPAT 
SINGH ae ee ee 


c Sections IQ 
and 20—Interest acquired by defend- 
ant during pendency of suit ont 
before decree, effect of — Withdrawal 
of pre-emption money after filing 
appeal—No estoppel, 


Where the defendant-vendee ob- 
tained a share in the village by 
gift during the pendency of a suit 
for pre-emption and before the 
decree, Aeld, that the plaintiff waa 
perfectly justified in bringing the 
suit but he had been deprived of 
his right on account of the interest 
acquired by jhe defendant subse- 
quent to the institution of thé suit. 
The law as iwterpreted just before 
the Act was never intended to be 
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altered by sections 19 and 20 of 


| the new Pre-emption Act. 


The fact that the defendant- 
vendee had taken out of the court 
the amount of pre-emption money 
deposited by the plaintiff to de- 
feudant’s credit after filing of the 
present appeal by the defendant, 
could not disqualify the defendant 
from procceding with he: appeal. 


QUDRAT-UN-NISSA BBI v. 
ABDUL RASHID ia is 


Presidency Towns Insolvency 
Act (III of 1909), section 30 read 
with section 32—{nter pretation of — 
Composition scheme, acceptance of— 
When insolventi discharged from all 
debts provable in insolvency but not 
brought before insolvency court. 


Under section 30 read with sec- 
tion 32 of the Presidency Towns 
Insolvency Act (III of 1909) the 
acceptance of a scheme of an annul- 
ment operates as a dischaige of the 
insolvent from all debts which weie 
provable in insolvency but which 
have not been brought before the 
insolvency court. 

GANPAT RAI v. KANI RAM, 
MUNNA LAL š 

Privy Council—Ovder by Ligh 
Coust— When not appealable to— 
“Lynal', meamng of—Interlocutory 
mallets, appeals on—Ibhen should 
be allowed—Test to be ap pled. 


Appeals on matters interlocutory 
in their nature should be allowed 
to be preferred to his Majesty in 
Council only when their decision 
will practically put an end to the 
itigation and finally decide the 
lights of the paities. 


Where, in a suit valuing over 
) 10,000, the High Court set 
aside an order of the Subordinate 
Judge based on a compromise, on 
the ground that although one of 
the parties had put he: thumb- 
Impression, the document had not 
been fully explained to her, 4e¢/</, 
tat this order of the High Court 

s not final and therefore was not 
ppealable to the Privy Council. 


BHAGWATI DAYAL v. DHAN 
UNWAR aes ee ae 


773 


283 


331 


1130 





PAGE 


Provincial Insolvency Act (V 
of 1920), section 27— Respondent 
adjudicated insolvent under-— List of 
scheduled creditors prepared— De bts 
challenged subsequently by insolvent 
—Application under section 38— 
Readiness to pay actual amount 
after enguiry—Comniussione’ appotn- 
ted by District Judge—J/urisdictyon, 
question of —Certun debt expunged 
—Annulment order passed subse- 
quently under section 95—Assump- 
tion pustified that enquiry held unde) 
section 50, sub-cl. 2—Appeal, when 
fies. i 


Ei was on his own peti- 
tion adjudicated an insolvent under 
section 27 of the Provincial In- 
solvency Act (V of 3920), on II- 
1-17 and a large number of creditois 
including GS (appellant) were 
entered in the schedule of creditors. 
Subsequently, respondent having 
succeeded to the large estate of his 
father who died in 1922, applied 
under section 38 of Act No. V of 
1920 expressing his willingness to 
pay to his creditors the actual 
amounts which, after enquiry, they 
might be found to have advanced 
to him together with interest ata 
rate which the court might conside: 
1easonable. The District Judge, 
without passing any formal order as 
to whether he approved of the 
proposal or not, at once appointed 
a Commissioner to go into the ques- 
tion of accounts of the creditors. 
On receipt of the Commissionei’s 
report, all the creditors were in- 
vited to file objectiors, Appellant 
took objection in vague terms to 
the application of the insolvent but 
there was no precise objection 
taken to the jurisdiction ~of the 
Judge to hear under section 38 such 
a proposal as had been made. On 
30-7-23 the Judge passed an order 
in conformity with the Commis- 
sioner’s report, disallowing an item 
of Rs. 11,330 to thc appellant. 
Later on, the Judge passed an order 
of annulment under section 35. 
Creditor CS having appealed from 
the order expunging one of his 
claims without obtaining leave to 
do so, eld. ‘ 


(1) that even under the terms 
of section 38 the Judge had power 
to*enquire into the proposal of the 
ins8lvent and if he found that any 
of the debts were not pioved, to 
finally approve the pioposal includ- 
ing the expunging of those debts ; 
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(2) that it should be assumed 
that the proposal of the insolvent 
to pay all his just debts together 
with interest at a reasonable rate 
was goren o by the Judge and 
that though the Judge ommitted to 
pass any order under section 39, 
he proceeded to enquiie into the 
validity of the debts under section 
50, subcl. 2, 


r 
(3) that GS was entitled to pre- 
fer the present appeal and in doing 
so he was not attackıng the general 
approval of the scheme or the order 
of annulment under section 39 ; 


(4) that an Insolvency Court 
cannot award interest at a tate 
higher than six per cent. after the 
date of the order of adjudication, 


GANGA SAHAI z. MUKARRAM 





ALI KHAN : ce is 
— Section 28— 
Hindu father declared insolvent 


under— Decree passed against father 
and his sons pitoi to adjudication— 
Sons’ interestin point family prope ty 
—Not vested in recerver—Execntion 
of decree— Proper procedure. 


The insolvency of a Hindu father 


does not vest the interest of the, 


sons inthe joint family property 
in the receiver. Whatever interest 
the sons may have in the property 
are available to a decree-holder to 
satisfy his decree which was speci- 
fically passed against the sons as 
well as against the father prior to 
his adjadication, and the ‘proper 
procedure in such a case is to calry 
out execution proceedings in com- 
bination with the receiver so that 
the entire propeity may be sold at 
the same time. 


THE ALLAHABAD BANK LD., 
BAREILLY v BHAGWAN Das 
JOHARI = f 


—— — — — Section 28—~ 
Permission granted under, to insittute 
suit against undischarged insolzent— 
Decree— When cannot be executed. 


Permission granted under section 
28 of the Provincial Insolvency Act, 
1920, to institute,a suit against an 
undischarged insolvent in order 
to obtain a judicial deteymination 
regarding a ebt does not necessarily 
imply permission to exegute the 
decree, obtained in that suit, by 
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sale of property in possession of 
the judgment-debtor. 


BIJAI INDER SINGH v. CHARAN 
SINGH oe oe os 
——— Section 28 — 
cl. (2)—Provtisions of—Jomi Hindu 
fansly— Insolvency of father— Whole 
co-parcenary property vests in receiver, 


Where a father ina joint Hindu 
family .has been declared an 
insolvent, the receiver is entitled 
to sell not only the share of the 
father that will fall on him on the 
„partition but the entire property in 
his hand belonging to the whole 
family consisting of himself and his 
sons, i 


OM PRAKASH v. MOT] RAM .. 


Section 53 -- 
Recever’s application under, for 
cancellation of transfers—Plaintsff 
absent from Court insprte of notice— 
Ex parte dectsion— Declaratory sutt 
— When barred by section g of the 
Act. 


. Where, onan application under 
section §3 of the Provincial Insol- 
vency Act, 
to the Insolvency Court, for 
adjudicating certain transfers to be 
fraudulent and to cancel the same, 
notice was issued to the plaintiff 
but as the latter failed to appear in 
court the case was decided against 
her ex parte and, subsequently, the 
plaintiff having unsuccessfully 
applied to have the ex parte order 
“get aside, brought a separate suit 
in the ordinary Civil Court fora 
declaration of her ownership of the 
property in dispute, Ae/d, that the 
suit was barred by section 4 of the 
Insolvency Act. 


KANIZ FATIMA r. 
SINGH 


——— Sections 53 
and g—Recervers application for 
annulment of fictitious transfer by 
tisolvent—Ounestion of title—Jurts- 
aiction of Insolvency Court to decide 
— Transfer of Property Act, section 
53 

Where originally the Receiver 
applied under section 53 of the 
Insolvency Act for the annulment 
of a tiansfer made by the insolvent 
alleging that it was fictitious and 
etfected with & view to del€y on 
defeat creditoy, and the Insolvency 
Court, finding that the transfer “had 
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ken place more than two years 
prior to the adjudication of the 
insolvent treated the‘ Receiver’s 
application, at his own request, as 
ne under section 53 of the Transfer 
t Property Act and ultimately 
ound that the transfer was wholly 
fictitious and not binding on the 
insolvent or the Receiver, Aeld: 


[Per SULAIMAN, J., (MUKER]I, 
J., dissenting) that the Insolvency 
Court had acted within jurisdiction 
and Ae had full power to decide all 
da ns of title or priority and to 

eclare that certain property belongs 
to the insolvent and that any person 
putting forward a claim to it is not 
entitled to it. 


[Pes MUKERJEE, J.—An insol- 
vency court has no jurisdiction to 
entertain an application of the 

eceiver to declare an ostensible 
transfer void within the meaning of 

ection 53 of the Insolvency Act if 
the transaction took place more than 
two years before the adjudication. } 


HARI CHAND RAI p. MOTI 
RAM oe ya ea 
| —— -Section sg— 
Mortgage within three months of 
tortgagor’s insolvency—Annulment 
of—Prior debts credited in mosteage- 
leed—Tease, ent secured by— 
Whether secured debt-—Mortgage and 
lease tohen part of same transaction. 


One Æ executed a usufructuary 
mortgage- -deed of his house in fayour 
of the appellant and on the same day 
the appellant executed a lease of the 
house in favour of Æ. The rent 
reserved in the lease was exactly 
equal 4o the interest due under 
the mortgage deed Tho mortgagor 

subsequently adjudicated an 
Agee and the appellant claimed 
orank as a secured creditor not 
aay in respect of the principal sum 
due unde: the mortgage-deed, but 
also in respect of two other sums, 
namely, an unrealized simple money 
decree for arreais of rent and 
another gum of unpaid rent. eld, 
that the payment of rent under the 
lease was only a mode of paying the 
interest due on the mortgage and 

e such the claim for the unpaid 
rent should be treated as a secured 
debt due on the mortgage and 
charged on the mortgaged property 
but the amount due under the 
decree for arrears of rent was a 
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siniple unsecured debt and could not 


be charged on the mortgaged 
property. 
BISHAMBHAR NATH w FIRM 
R. G. BANSAL AND CoO. os 
Provincial Small Cause Court 
Act—sectton 17—Provistons of— 


Substantial compliance with— What 
constitutes. z 


Where aneapplication to set aside 
an ex part decree was presented on 
the last day of limitation and it was 
accompanied by the money payable 
under section 17 of the Provincial 
Small Cause Court Act, but owing 
to the rules in force in the local 
treasury the money could not be 
deposited till next day, Ae/d, that 
there was a substantial compliance 
with section 17 of the Act. 


GANGA DHAR, BAIJ NATH v. 
BOMBAY, BARODA AND CENTRAL 
INDIA RAILWAY aN a 











—_—_— Section 23— 
Inapplicabshity 0f—Order returning 
plaint—Suit based on document 
creating tenancy— Plea of title to im- 
movable property—LEstoppel. 


Where a Small Caage Court re- 
tarned a plaint under section 23 of 
the Provincial Small Cause Conart 
Act to be presented on the regular 
side on the ground that the case 
depended upon the plaintiff’s title 
to immovable property and it was 
a fact that the defendant executed 
in favour of the plaintiff a document 
specifically stating that he had taken 
a house from the plaintiff on a cer- 
tain rent from a certain date, eld, 
that the defendant was estopped 
from disputing the plaintiff’s title 
under section 116 of the Evidence 
Act and therefore the lower court 
was wrong in applying section 23. 


HAKIM MOHAMMAD ILYAS v. 
HARI RAM ay 


— Section 35— 
Suit transferred by Munsif to regu- 
lar side and decreed—Appral, when 
lies, 


A suit filed before the Subordi- 
nate Judge, on 18-9-24, was trans- 
ferred to the first Munsif by the 
District Judge on 299-24, under 
gection 24 of the Civil Procedure 
Code, the sult being of the nature 
of small causes._On 28-125 the 
first Monsif was transferred and 
another Munsif took over charge 
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who had no small cause powers. 
On the same date the District Judge 
ordered ‘‘ that all small cause suits 
pending in the first Munsif’s court 
will be disposed of by the first 
Mufsif as regular suits”. On 
4-2-25 the first Munsif, who had no 
Small Cause Court powers, trans- 
feired the suit to the regular side 
and ultimately decreed it. 


Held, that an appeal lay from the 
decision of the Munsif, as,his order 
of 4-2-25 was passed under section 
35 of the Small Cause Court Act. 

ALLAH BAKSH v. KARIM BAKSH 

——— and Schedule, 
clause 2—Suit concerning act done 
wm pursuance of order of couri— 
Not cognisable by Court of Small 
Causes. 








A suit brought by a Supurdar for 


the recovery of the amount which 
he had been asked to deposit under 
order of the conrt for his miscon- 
duct ın permitling the attached pro- 
perty to be made over to tlie judg- 
ment-debtors is excepted from the 
cognisance of the Court of Smal] 
Causes under clause'2 of the second 
schedule of the Provincial Small 
Cause Courts Act, 


BALWANT SINGH v. HAR JAS .. 


— oe dr. 225 
(i) of second schedule—A pplscabr- 
lity of to surt for recovery of price 
of tree forcibly cut and appropi tated 
— Nature of sutt, how to be deter- 
mined. . 


In order to decide whether a suit 
is one of a Small Cause nature o1 
not one should-refer'to the allega- 
tion of the plaintiff as contained in 
the plaint. If these allegations 
make ont a case which is excepted, 
it is immaterial what the defence 
raised is, or what the actual find- 
ings arrived at by the lower courts 
are. 


Article 35 (ft) of the Provincial 
Small Causes Courts Act covers all 
suits fo: compensation for loss oc- 
casioned by an offence under Chap- 
ter XVII of the Penal Code. 


Where in a suit for recovery of 
the price of a tree, the plaintiff 
alleged that the defendants unlaw- 


fully colluded with each other and. 


forcibly dit and appropriated the 
said tree without any right inspite 
of remonstrances of the plaintiff's 
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servants and the defendants, in 
their defence, admitted the cutting 
of the tree but denied the rest of 
the allegations, 4¢/d, that this was 
a suit for compensation of an act 
which way an offence punishable 
under Chapter XVII of the Penal 
Code and therefore the case was 
one exempted from the cognizance 
of a Court of Small Causes and a 
secoad appeal lay. 

DEOKI RAI v. HARAKH NARAIN 
LAL <a ae 


Public Gambling Act (III al 
1867), section 13, conviction under— 
U. P. Gambling (Amendment) Act 
f of 1917, effect of— Playing of game 
with marbles on a public road, acm 
companied by betting—When not an 
offence—‘ Any game of mere skill” 
—Afeanineg of the expression. 


Where accused were convicted 
under section 13 of the Public 
Gambling Act (III of 1867) on the 
findings that they were playing a 
game with marbles on a public road 
and that the game was accompanied 
by betting, eld, that in view of the 
amendment of the Act by U. P. 
Gambling (Amendment) Act (I of 
1917), the playing of a game of 
mere skill in a public place into 
which chance did not enter is gam- 
ing but ıt is not such gaming as 
falls within the ambit of the Public 
Gambling Act. 


The expression "any game of 
mere skill’’ does not exclude wayer- 


“ing or betting from such a game. 


PANNA LAL wu EMPEROR 


Public Gambling (Amendment) 
Act 1 of 1917—Play:ing of game 
with niarbles on a public road, ac- 
companied by betting—When not an 
offence. 

See Public Gambling Act (III of 
1867), sec. 13, conviction under .. 


Railway— Contract to convey plaint- 
iiff’s goods at particular rate on 
amount of goods consigned— Basis of 
calculation subsequently changed, 
anthout plaintifs knowled ge— When 
Ry. Co's. action unjustifiable. 


The Railway Company reserve to 
themselves aright of remeasurement 
and re-calculation on the arrival of 
the goods at their destination but 
this does not ehtitle them, whet they 
have made a cgntract with the plaint- 
i£ to convey hig goods at a parti- 
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cular rate on the amount of goods 
consigned, subsequently and without 
ie knowledge to alter the entire 
sig of calculation merely because 

to suit fheir own convenience they 
have used for the conveyance of the 
oods a much larger wagon than was 

ctually necessary. 


GULAB DEI v. G. 1. P. RAILWAY 


Railways Act, section s4 — Contract 
for carriage—Wrene calculation of 
rates— Mistake discovered after grant- 
ing of secetpi—Ratlway authorities 
entitled to charge at destination. 


Where, by mistake, consignor’s 
oods were charged at the lower rate 
d a railway receipt containing a 
condition which permitted the railway 
to re-calculate the rates at destina- 
tion was granted to him and the 
mistake was discovered on arrival of 
the goods at destination, Aefd, that 
the railway was entitled to realize 
om the consignor the difference 
between the amount paid and the 
correct charge. 


THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL v. MAKUNDI 
AL, HOTI LAL .. ve T 


—— —— Section 7a—Risk-note 
fo) ‘m B—' Robbery froma running 
train’ '— Meaning of the term “ roù- 
bery Seals found broken and con- 
tents missing, no evtdence lo prove 
robbery. 
| Per Full Bench.—A railway com- 

any who accepts goods for carriage 
in accordance with Risk-note Form 

cannot successfully plead that there 

ae a robbery from a running train 
merely by giving proof of the fact 
that the poods were on the train at 
one particular station in a sealed van 
and subsequently at a later station 

vere missing from the van, the 
evidence of a theft being provided 
by the fact that the seals were 
broken. 


Per Sulaiman, J.—There is 
justification tor holding that the 

ord ‘“‘robbery’’ in Ruisk-nofe B 
means simple theft, without implving 
any idea of force or fear, 

Per Boys and Ashworth, JJ.—The 
teym “ robbery ’’ used in Risk-note 

orm B is used inthe sense in 
Which it is used in the Penal Code 
dnd does not include mere theft. 
| Per Walsh and Mukerji, JJ.—The 
word “robbery” when used in the 


no 
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expression ‘‘ robbery froma running Sections 75 and 89— 

train ” need not be interpreted with Pi ovisionms of—Nonr insurance of 


reference to the definition of *‘ rob- 
bery ’’ contained in the Penal Code; 
the word “ robbery ”’ covers all acts 
of theft committed by trespassers 
upon premises which they have 
entered by force. 


Wiful neglect—Damages—Liabt- 
lity of Railway Company. 

Where a Railway Company sent 
goods in a wagon sealed merely with 
paper, seal and wax although it was 
aware of the fact that thefts from 
running trains were frequent between 
two stations through which the wagon 
had ro pass and ‘the goods were lost 
somewhere between these two sta- 
tions, Ae¢/d, that the Railway Com- 
pany was guilty of wilful neglect and 
the plaintiff was entitled to be fully 
compensated. 

BINDRABAN altas BALMAKUND v. 
G. I. P. RAILWAY COMPANY pea 

Section 72 (2) (6)— 
New form of Risk note A, under— 
Amendment, cffect of. 


“The effect of the new form of 


agreement (risk-note H} under 
section 72 (2) (4) of the Railways 
Act, is that the railway administra- 
tion is liable for non-delivery of the 
entire consignment or of one or 
more complete packages if they fail 
to disclose in detail how they have 
dealt with the consigument, or if the 
effect of such disclosure gives rise 
to a presumption of misconduct, or 
if misconduct te otherwise proved, 
but it is protected from liability for 
loss, including non-delivery, of part 
of a consignment not consisting of 
one or more complete packages. 


SECRETARY OF STATE FOR 
INDIA IN COUNCIL v. U. P. GLASS 
WORKS AT CHANDAUSI ,. i 


Sector 75— Declara- 
tion of coments but not of value— 
Parcel containing silver, loss of, tn 
transti— When consignor not entitled 
to claim sts value. 


Where at the time of delivering a 
parcel, containing silver, to the 
railway, the consignor only declared 
its contents and not its value and 
the parcel was lost in transit, 4e/d, 
thay under section 75 of the Railways 
Act, the plaintiff was not entitled 
to claim the value of the parcel._ 


LALTA PRASAD v. ROHILKHAND 
AND KAMAUN RAILWAY . 


825 


697 


728 


articles liable to be insured— Suit for 
compensation, when unmatntainable. 


A Railway Company is not res- 
ponaible for the loss of goods which 
should have been insured but which 
were not insured and consequently 
no compensation can be claimed by 
the consignee from the Railway, 
under such circumstances. 


Under section 8o of the Railways 
Act, a suit can be brought for com- 
pensation for loss of goods against 
either the party to whom they were 
delivered for conveyance or the party 
on whose railway the loss occurred. 


CHANDRABHAN PRAKASHNATH 
v. EAST INDIAN RAILWAY COM; 
PANY .. es a ee es 
Sections 77 and 
igi and 142—Provisons of, inter- 
pretation of—Posting of noltce to 
railway administration-— When not 
a suficient compliance with law. 


A notice sent by post under sec- 
tion 141, cl. (c) of the Railways Act 
must, in order to be valid, be proved 
to have reached the railway adminis- 
tration within the time allowed by 
law. 

Where a notice of a suit bronght 
against a Railway was posted on the 
lást day of the period of limitation 
but a reference to a time-table show- 
ed that the notice could not possibly 
have been delivered to the Railway 
within the time allowed by law, eld, 
that there was not sufficient compli- 
ance with the law. 


— mm 


THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL v. IMPERIAL 
METAL WORKS ‘ck sa 


Rateable contribution—.Several 
properties mortgaged to secure one 
adebt—No contact to the contrary. 


see Transfer of Property Act, sec- 
tion 82 z$ ea ee 


Registration Act (XVI of 1908), 
Section 17 (1) (bd), (2) (V )— Written 
agreement to sell — Acknowledging 
receipt of earnest mioney—Sutt for 
specific performance by buyer—A gree- 
ment compulsorily registrable. 


By a written contract for sale the 
seller acknowledged receipt of ear- 
nest money and agreed to cqnvey the 
property to 
The docygnient 
ed, On a suit 


Was not @egister- 
by the buyer for 


e buyer on stated terms. 


395 


360 


401 
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Registration Act(XVI of 1908) PAGE 


—(contd.) 


specific performance, eld, that 
having regard to section 55 (4) of 
the Transfer of Property Act, the 
instrument created an interest in 
land and was compulsorily registi a- 
ble, and the suit must fail. 


DAYAL SINGH v. INDAR 
SINGH ee oe oe 
Section 17 (2) 


(X1)—Mortgage—Receipt for mort- 
gage noney—Effect of mon-regist)a- 
troon—lnadmisstbtlity in evidence— 
Eurdence Act, section ga—Agreement 
to relinquish interest due on mort- 
gage—Cantot be proved.” 


Where a receipt executed bya 
co-mortgagee did not expressly men- 
tion that the sum was being accepted 
in full satisfaction of the whole 
mortgage debt but contained a pro- 
mise to return the mortgage-deed, 
Aeld, that on a proper construction 
the receipt purported to extinguish 
the mortgage, and was inadmissible 
in evidence for want-of registration. 


Evidence to prove an alleged oral 
agreement on the part of the mort- 
gagees to relinquish their right to 
interest is inadmissible under section 
92 of the Evidence Act. 


JWALA PRASAD v MOHAN LAL 











Section 17 (b)— 
Proisions of—Document merely 1e- 
citing the fact of a bona fide family 
seltlement— When reeistration tn- 
necesser y— Admissibility of, as cvit- 
dence— Transfer of Property Act— 
Tnapplicabiltty of. 


Held (per SULAIMAN, J. ji 


Division of property by way of 
family settlement does not amount 
to a transfer by one party to the 


other, nor does any paity to suclr 


settlement derive tıtle throvgh the 
other. The settlement merely recog- 
nises the right of the otber party 
and accepts itin part. Not being 
a transfer, gift or exchange from 
one party to the other the transaction 
does not fall under any of the seu- 
tions of the Transfei of Property 
Act which reguire registration. 


è Even in the absence of a registered 
document, itis open to either party 
toa family settlement to prove that 
there had been a family settlement 
which was acted upon 


lf the coMpiomise is reduged to 
wilting, then, if that document is 


839 


Se — 


—(concld.) 


used as a document of title purport- 
ing tocreate or declare rights in 
immovable property worth more 
than Rs. Ivo, the deed would require 
registration ; but if the document 
does not purport to be a document 
of title creating or declaring such 
right but contains a mere recital of 
a previous settlement arrived at 
between the parties, the document 
may be used in evidence in proot 
of that settlement, even though not 
registered. 


After the death of S, Z, who was 
the grand-nephew of D, applied to 
the revenue court claiming to be 
the heir and to be entitled to have 
mutation of all the property which 
had belonged to D, and, further, 
putting forward a title by saying 
that S had adopted him to her hus- 
band 2. This claim was opposed 
by D’s daughter, A’, who presented 
to: the court a document described 
as ‘darkhast razinama’ which recited 


| that the two parties, & and A, had 
| already composed their differences 


1egarding the property and had come 
to an arrangement between them- 
selves a» to how tbe property should 


) be divided. 


Held, that as the document did 
not purport to create, assign, limit, 
extinguish or declare within the 
meaning of these expressions as 
used in section 17 (4) of the Regis- 
tration Act, it was not necessary to 
have it registered. 

BAKHTAWAR v. SUNDER LAL . 


| Religious sdowihent = Budtones 
already dedicated to a whole commu- 
nity— Additions thereto by members of 
putecular sect— Whether cohfersany 
| exclusive right. 


On the Parasnath Hill sacred to 
Base Jain community as a whole, 
substantial additions had been made 
to the ancient buildings existing 
upon the temple by the members of 
the Swetambaras sect. Ona dis- 
pute arising between the members 


7 [ee that sect and those of the rival 


Digambaii sect, 4e/¢, that inasmuch, 
as the said ancient buildings bad 
already been dedicated to the com- 
ene use of both the sects, any 
improvements of or coutribution to 
the common religious buildings con- 
ferred no exclusive rights upon the 
members of the Swetambaras sect. 


| MaHARAJ BAHADUR’ SINGH v. 





DETH HUKUM CHAND ee 
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Religious endowment—/(concld. ) 








——— — Trust for re- 
ligious uses— Beneficial interest in 
Surplus— Will, construction of -- Per- 
sonal decree against trustees— When 
trust property cannot 3e sold in exe- 
culion of, 


A Hinda owner of a house after 
having installed certain deities in it 
executed a will which did not cor- 
tain any expiess -words of dedica- 
tion in favour of the idols or the 
public in respect of the corpus of 
the house, but it indicated the use 
for which the trust was to be main- 
tained and further provided that 
the executors were to divide the 
surplus of the iucome between them- 
selves but they had no right to 
mortgage, transfer or sell the house 
and, 1f they did so, the members of 
the community of the testator and 
those of the public were empower- 
ed to interfere and get the transfer 
set aside, Ae/d, that the will creat- 
ed a trust and that the only benefi- 
cial interest piven to the executors 
was the right of taking the surplus 
of profits, 1f any, and that the der- 
ties and the public for whose benefits 
the trust was created, were entitled 
to prevent tne sale of the house 
in execution of a personal decree 
against the trustees. 


TEJO BIBI v. SRI ,THAKUR 
MURLIDHAR RAJ RAJESHWARI 
AND MAHADEOJI ia ii 


Religious Endowments Act (II 
of 1863), section ra—Sutt under— 
Sale of endowed property by man- 
ager—Reliefs to which plaintiff enti- 
Hed—Kvidence establishing dedication 
for purposes of publice worship—In- 
ferential value of. 


Plaintiff brought a suit under 
section 14 of the Religious En- 
dowments Act (II of 1863) alleging 
that a certain sale was a void trans- 
action inasmuch as the property 
conveyed was endowed property 
which the vendor-manager had no 
authority to alienate. The 1eliefs 
sought were: that the sale-deed be 
set aside; that the vendo: be or- 
dered to restore the idols and other 
paraphernalia of the temple and 
directed to perform the worship; 
that, should he refuse to do go, 
another mutawalli might be ap- 
pointed, and that possession be 
granted by demolition of the build- 
ings erected by the vendee since 


` 


817 


Religious Endowments Act (II PAGE. 


of 1863)—/coneld. ) 


the time of purchase. There was 
no direct evidence of dedication and 
no documentary» evidence directly 
showing that the property was de- 
dicated to public religious use. It 
was nevertheless a fact that in the 
year 1866 and again in 1902, an 
assertion, that the premuses were 
used as a place of public worship, 
was given effect to in the course of 
judicial proceedings. The oral evi- 
dence indicated that members of 
the Hindu public used to resort to 
these premises on occasions and 
perform worship but for a number 
of years before the suit was brought, 
the premises had fallen into decay 
and had not been used as a place of 
worship. There was also some 
evidence to show that one of’ the 
divisions of the property in dispute 
was used as a sort of Dharamshala, 


Meld, that the court could not, 
under the Religious Endowments 
Act, have given any relief in the 
shape of cancellation of the sale, 
nor any decree for possession There 
was, however, good evidence which 
the plaintiff could claim to have 
established his case that the pre- 
mises had been dedicated to pur- 
poses of public worship. The only 
relief which shoald be awarded to 
the plaintiff was that the vendor be 
directed to 1estore the idols to the 
premises within the period of six 
months and that he be further di- 
rected to carry on the daties of 
mutawalli, In case he failed to do 
so, he should be. removed from his 
office. 

MAHADEO SAHU v. SARJU 
PRASAD TEWARI ee oe 


Religious procession—Aight to 
carry on Atghways. 

See Highways ae os 

Res judicata—Death of a part 
during pendency of suti—Legal 
representative of deceased, question 
of—Court entitled to decide. 

See Civil Procedure Code, Order 
22, rule § .. ie si 
— —Mohammadan 
widow in possession of husbana’s 
éstate tn lieu of dower— Sust for 
recovery of property against tidotw— 
Decree on condition of payment of 
specified stni— Failure to pay—Snb-* 
seguent suit, when not barred—Il nter- 
eston dowesdebt, tohen wriow not 
entitled to. 


e 
® e b 
Whelie a suit for possession of a 





a_r 
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Res judicata ——(conid.) 


Share was brought against a Mo 
hammadan widow, who was in pos- 
session of her husband’s estate in 
-lieu of her dower, by a nephew of 
the husband and was decreed on 
condition of payment of a certain 
sum within a certain time, but as 
the plaintiff failed to pay any thing, 
he was kept out of possession and, 
subsequently, a daughter of the de- 
ceased nephew claimed her share of 
the property in dispute, 4e¢/d, that 
the second suit wag not barred by 
tule of zes sudicata but was maiu- 
tainable, 


//eld, also, that inasmuch as the 
value of the entire property be- 
longing to the husband was much 
less than the dower, the widow 
could not equitably be allowed in- 
terest and, further, the claim to 
interest was barred by the principle 
of ses pudicata. 


NAWASI BEGAM v DILFAROZ 
BEGAM . 


————_ — Prenons deaston 
of execution Court, when does not 
operate as, $ 


See Civil Procedure Code, sec- 
tione 50, 52 and 53 .. rr 


—_——- Principle of, as 
apphed to execution proceedings — 
Civil Procedure Code, section 1I1— 
Provisions of, applicabthty of— 
Order in execution—Binding force 
vf —'Pavement, meaning of, whether 
a butldine. 


W here the decree-holders express- 
ly applied to get the disputed 
pavement removed and the judgment- 
debtors had full notice that they had 
so applied and failed to raise any 
objections and the Court then or- 
dered execution to issue and 
through its officer, the Amin, got 
its order carried into effect, Aeld, 
that it must be deemed by necessary 
implication that the question of the 
pavement having been constracted 
in defiance of the injunction issued 
previously by the court was decided 
adversely to the objectors, for with- 
out deciding this matter execution 
could not possibly have been ordered. 
The judgment-debtors, therefore, 
were not entitled to come to court 
and ask for damages for the loss 
which they had suffered on account 
of such execution. 








It is true hat section II of the 
Civil Procedure Cove or any of its 
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Res judicata— (conid ) 


explanations, cannot ın terms apply 
to an execution proceedings because 
the question arises in the same sait 
and not in a second suit. But, when 
a point has once been expressly 
decided in the execution department 
there can be no doubt whtesoever 
that that decision binds the parties 
iv all subsequent proceedings. In 
case where a point has not heen 
directly decided but 18 such as must 
be deemed to have been necessalily 
decided before an order of execu- 
tion was passed, the decision 
has been held to have a similar 
binding force. The binding foice of 
such a jndginent does not depend 
upon section 13, Act X of 1877 but 
upon general principles of law. 


A pavement which is practically 
level with the ground is not a build- 
ing if it stands by itself and is not co- 
vered hy any other construction, but 
if it is a part of an entire const:nction 
and is surrounded by walls on which 
a tin roof has been put, then it must 
be taken along with the entire con- 
struction of which it would obviously 
form a part. i 

DIP PRAKASH v. BOHRA 
DWARKA PRASAD 


Sale— When cannot be set astde— 
Legal necesstty not proved in respe t 
of small portion of consideration, 


See Hindu Law za ey 


Stamp Act, Section 36—Docn- 
ment admitted in evidence by Judge 
— When should not be rejected by hrs 
successor— Document, rature of. 


Where a Judge of the Small 
Cause Courts held that a certain 
jacknowledgment by the defendant 
lin the plaintiff's ba%i-žŘata contain- 
ling a Stipulation regarding interest 
[amounted toa receipt and he admit- 
ted it in evidence on payment of 
| duty and penalty but his successor 
rejected the document as unstamped, 
Aefd, that the successor cf the 
Judge, who first dealt with the 
case, was bound by his predecessor's 
jorder and should have ireated the 
document as admissiLle and as an 
agreement, 


| BABU RAM v. LAKHAN SINGH 
| s— Section 62— 
Document signed but not duly stamp- 


ed—Intentton, question of— IF hen 
fence made ott. 














— 


The mere signing of, otherwise as 
i witness, an instrument chargeable 


1137 





PAGE. 


gt, 


52 


389 


1138 





Stamp Act—(coveld.) 


with duty without the same being 
duly stamped 1s an offence under 
section 62 of the Stamp Act, what- 
ever intention may have been en- 
tertained in respect of payment of 
stamp duty. 


EMPEROR v, PANNA LAL . 


Succession Certificato Act, 
section q, clause (1) to (v)— Suit for 
sedeniplion by legal representative 
of deceased mortgagor—Suecession 
certificate produced afta pasting of 
decite— No retrospective effect 


A succession certificate is 
necessary in respect of a mortgage 
debt. 


Where, ina suit for 1edemption 
brought by the legal representative 
of a deceased mortgagor, the 
plaintif failed to obtain a succes- 
gion certificate up to the time 
when the decree was passed but 
produced a certificate subsequently, 
eld, that this certificate could not 
have retrospective effect and, 
therefore, plaintiff's suit must be 
dismissed, 

KASUMARI DAS v., MAKKHU .. 

—_— Section 306— 1n- 
applicability of — Surt for compensa- 
tion for personal inputs y. 

See Civil Procedure Code, 

order 22, 1ule I read with role 11.. 


Tenancy Act, (II of 1901), sectson 
20—Inappheabilty of — Leare— 
Primary object not agriculture. 


See Transfer of Property Act, 
section 108 ie ‘ 














Section 34 and 167 - 
Scope of—Sust for epzectment of 
defendant as sub-tenant— Dismissed 
by Revenne Court— Defendant held 
to be a joint tenant—Subsequent sut 
in civil couii— When not entei- 
tainable. 


The Revenue Court having dis- 
missed plaintiff’s suit for ejectment 
of defendant as sub-tenant, on the 
ground that the latter was a joint 
tenant, the plaintiff filed a fresh 
suit which in effect was not an 
attempt to obtain a judicial decision 
as to the rival claıms of two tenants, 
but to eject in the civil court the 
parties whom the _ Revenue 
Gourt had refused to eject on 
precisely the same grounds, held, 
(per DANIELS and PULLAN, JJ., 
KANHAIYA LAL, J. dissenting) that 
inasmuch as the subsequent suit 
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Tenancy -Act (II of 1901) 
-—(contd.) 


amounted to an attempt to obtain 
from the civil court a reversal of 
the decision of the revenue court 
in a matter withiu its exclusive 
jurisdiction, it could not be enter- 
tained by the civil court. 


[Per KANHAIYA LAL, J.—A 
question of subtenancy „may be 
excluded by the decision of, the 
Revenue Conit, but if the alleged 
sub-tenancy is negatived, there is 
no reason why the determination of 
any other question of title, arising 
on the finding that no such sub- 
tenancy existed, should be excluded 
from the determination of the civil 
court. 


BALWANT SINGH v, SARABJIT.. 


Sections 167, 

of rent— 
Second appeal to Dastrict Judge— 
Reviston—J urisarsction—High Court's 
powers, 


Section 167 of the Tenancy Act, 
U. P. (II of 1901) is a bar to the 
exercise by the High Court of its 
powers in its revisional jurisdiction, 
nany suit or application” relating 
to a dispute under the Tenancy 
Act. 


Where the first court decreed a 
vamindar’s suit for recovery of rent 
and the Collector affirmed the 
decree but, on-appeal, the District 
Judge having dismissed the suit on 
the ground that a part of the sum 
claimed was not rent, the plaintiff 
applied to the High Court, in 
revision, for interference, /e/d, 
that the application was not enter- 
tainable. 


BHAGWAT DAS z. CHHEDI 
KOERI a ng “ai 
— Section 169, 








read with schedule IV and sedion 
79—Prousions of} — Wrangful eject- 
ment of a tenant—Conniwance or 
anutkorisation on the part of samindar 
—Presunption, when does not 
arise—Sutt for recovery of possession 
filed in Civi Court—Jurisdiction, 
question of —Croil Procedure Code, 
Order 1, Rules zand 10 (2)— 
Applicability of. 


Where in a suit for recovery of 
pdssession of a holding filed in the 
Civil Cougt, it is found ethat the 
defendant had wrongfully ejected 
the plaintiff and had be¢h himself 
in possession for a long period, 


[A. L. J. R. 
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Tenancy Act (II of 1901) 
—(concld.) 


held, that the suit was entertain- 
able by the civil court and that 
itcould not be presumed that the 
plaintiff's dispossession was with 
the connivance or under the 
authority of the zamindar. Even 
if the defendant had removed the 
plaintif under the authority of the 
zamindar, a suit against the defend- 
ant alone lay in the civil court. 
Mere connivance does not amount 
to authorisation. 


Rules of 
override rules 
diction. 


BABUNA KOER v. 
TEWARI .. T 


procedure cannot 
prescribing juris- 


BECHCHU 


Sectiotis 796 
and 197—Not appiicable to cases 
where no adjudication on merits 
by trial court. 


See Civil Procedure Code, section 
135 ae si a 


Sections 198 and 195 (1r)— 
(1) Provistons of —When case not fall- 
ing under— Proprietary title, question 
of, whether in  issue—Determina- 
tion of —When appeal to Revenue 
Court lres— Landholder”’ and 
“tenant? —Scope of the words. 


Where the plaintiff claimed as occu- 
pancy tenant to eject the d2fendant 
as his sul-tenant while the latter 
contended that he himself was the 
tenant paying rent to the same 
proprietor and the Assistant Collec- 
tor having decided in plaintiff's fav- 
our, an appeal was filed béfore 
the Collector, Aed, that no question 
of proprietary title wag in issue in 
this case and, therefore, the appeal 
lay to the revenue court and was 











—— ee 


i properly filed inthe court of tne 


Collector. 


The words ‘‘landholder’’ and 
“tenant” do not in section 198 (1) 
of the Tenancy Act embrace an 
“ occupancy tenant ” and his “ sub- 
tenant ”. 


BALDEO KURMI v. KASHI 
CHAMAR ia 


Trade Mark—Acgquisttion of 
rights by user—Infringement of, 
what amounts to—Iniunction— 
Damages. 


If the goods of a manufacturer, 
from the mark or device hp has 
used have become known in the 
market by a®particular name, the 
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| Trade Mark—(conc/d.) 


adoption by a rival trader of any 
mark which will cause his goods to 
bear the same name in the market 
[may be as much an invasion ot right 
| 





of that rival as the actua] copy of 
this device. 


No general rule can be laid dawn 
as to what is or is not a mere 
colourable variation. All which can 
be done is to ascertain in every 
case as it occurs whether there 
is such a resemblance as to deceive 

purchaser using ordinary caution. 

In a country like India, where 
there is m statute for registering 
trade marks, a right to a trade mark 
is acquired by user. 


Where plaintiff(a mill-owner) was 
anufacturing and selling cloth In 
jarge quantities from a long time 
and his goods continuously bore 
a particular design and had acquired a 
reputation in the market being known 
to the general public and the tiade 
lander the name of ‘'Kamalchap”’, and 
leventually the defendant, with the 
object of cutting into the plaintiff's 
trade. set upa riyal factory and 
succeeded in passing off his goods as 
and for the plaintuff by using 
colourable imitations of the plaint- 
is design on his cloth, with a 
different letter press, Ae/d, that 
the plaintiff had an exclusive right 
ito his designs and figures and was 
entitled to restrain the defendants 
rom selling goods with a colourable 
imitation of the paintiff’s designs ; 
that the plaintif was also entitled 
o the delivery up of all the gonds 
bearing designs and labels and 
figures similar to those of plaintiff's 
in order to have these devices an 
marks removed. 


The profits made by the defendant 
cannot always be a true criterion of 
damages awardable to a plaintiff. 








| THE SWADESHI MILLS Co. LTD., 
BOMBAY v. JUGGI LAL, KAMLAPAT 
COTTON, SPINNING, AND WEAV- 
ING MILLS CO., LTD., CAWN- 


Transfer of Property Act (IV 
of 1882), section 55, sub-section {5}, cl. 
(D)—Znapplicabiltty of—Purchase: 
vhmortgaged property— Undertaking 
entered into with vendor—Moritgarcee’s 
ust for enforcement of. 


See Transfer of Property Act, 
section 82 
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of 1882)— (contad.) 


—— c Section 
56—Statutory charge under—Stipula- 
tions in the saledeed and agreement, 
efect of —“ Contract to the contrary”. 


A mortgagoi whn had mortgaged 
his zamindari property and two 
shops under a sımple mortgage, 
sold the zamindari property and left 
with the vendees a certain sum of 
money for discharge of the mortgage 
debt. It was, however, agreed 
between the vendor and the vendee, 
that if the amount left was in- 
sufficient tọ discharge the mortgage 
dae on the date of the sale, then 
thé excess would be paid by the 
vendor and in case of his default 
the same would be recovered by 
the vendee from him personally 
with interest at 60% per annum, and 
costs. The amount left wasy in 
fact, less than the amount due and 
the mortgagee sued upon the mort- 
gage and obtained a decree. A 
portion of the zamindan property 
was sold by the vendee and ulti- 
mately the decretal amount was 
completely satisfied by one of the 
subsequent transferees. On a suit 
for contribution under section 56, 
Aeld. that the express agreement 
entered into between the vendor 
and the vendee was ‘‘a contract 
to the contrary’ within the mean- 
ing of section 56 and the statutory 
charge given by that section never 
came into existence and the sale 
liability of the vendor was under 
the said agreement and not other- 





— ae 





wise. ‘ 
PIRTHIRAJ SINGH v. RUKMIN 
KUNWAR a 


—— —- — Section 58 (c)— 
Document purporting to be saledeed 
executed prior to passing of the Act— 
Covenant to reconvey a portion of the 
property—Morigage by conditional 
sale. 


Where adocument executed for 
a certain sum of money, prior to the 
passing of the Transfer of Property 
Act (IV of 1882), and purporting 
to be adeed of sale, contained a 
Stipulation that .''if and when the 
executant paid half the sale price to 
the transferee the latter would 
return half of the transferred pro- 
pefty to the executant and that the 
exe€utant would retain 16 bighas 
of land till the half property was 
returned to her,” 4e/d, that this was 
a case of ‘mortgage by conditional] 


é 


547 


of 1682)—(contd.) 


sale so far as one-half of the pro- 
perty was concerned and was liable 
to redemption. 


JAGANNATH v, GAURI SHAN- 
KER ee oe oe 
Section 58 (c)—Property, sold for 
consideration and agreement to recover 
sime on payment of purchase price 
toithin specified pertod—Mortgage by 
conadstsonal sale—Property acquired 
by third parity—Whether bound by 
contract, 


Three documents were execated 
between the same parties, on the 
same date and the first was a sale- 
deed purporting to convey absolute- 
ly a house, to the vendees, for 
a consideration, the second was an 
agreement by the vendees to re- 
convey the said house to the vendors 
if they repaid the purchase price 
with interest within three years: 
and the third was a lease granted 
by the vendeeg to the vendors for 
a specified petiod reserving a rental 
per mensem equivalent to the in- 
terest on the purchase money. Xela, 
that the three documents formed 
part-of the same transaction and 
amounted to a mortgage by condi- 
tional sale and an agreement “to 
sell to the mortgagor was specifically 
enforceable subject to the rights of 
mortgagee. 

[ Per ASHWORTH, J.—The test to 
be applied in such cases 18 merely 
whether tbe parties, from the langu- 
ape of the deed, are to be deemed 
to have intended that the covenant 
to re-sell should form a part along 
with the purchase money, of the 
consideration for the execution of 
the ostensible sale.] 


LALTA PRASAD v, 


JAGDISH 
NARAIN i 


—— Secthtons 74, 
75 and 101— Proper interpretation 
of—Redemption of prior mortgage 
by subsequent mortgagee — Mean 
mortgage left unredeemed— Whether 
sudseguent mortgagee entitled to posi- 
tion of mortgagee redeemed. 


.A subsequent moitgagee by e- 
demption of any one of the prior 





mortgages becomes entitled to the’ 


poition of the mortgagee redeemed 
and he cag keep alive the prior 
mortgage that he has redeemed if 
it suits his purpose to do s®. 


CHHOTE LAL v. BANSIDHAR .. 
d 


_[A. L. J. R. 
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of 1882)— (coztit.) 


— -— Section 82 
— Diferent parts of the mortgaged 
broperty — Liability to contribute 
rateably-—' Contract to the contrary”, 
meaning of the expression—Contracf 
between the mortgagor and his vendee 











—When mortgagee cannot claim 
benefit of. 
A “contract to the contrary” 


referred to in section 82 of the 
Transfer of Property Act means a 
contract between the mortgagor and 
the mortgagee. 


Where a mortgagee brought an 
action to enforce against a pur- 
chaser of the mortgaged property 
an undertaking which purported to 
throw the whole burden of the 
mortgages on one portion of the 
mortgaged property and the con- 
tract was not entered into betweer 
the mortgagor and the mortgagee 
bat between the mortgagor and his, 
vendee, Ae/d, that a mortgagee can- 
not claim the benefit of a contract 
to which she was nota party and 
the principle of “liability to rate- 
able contribution, as laid down in 
section 82, Transfer of Property 
Act, must be left to its full opera- 
tion. |. ` 


MUHAMMAD INAMULLAH KHAN 
v. AISHA BIBI 


— m Sechon 82 
— Several properties ‘mortgaged to 
secure one debi—No contract to the 
contrary — Rateable  contribution-— 
Purchaser of mortgaged property— 
Undertaking entered tuto with vendor 
—MHortgagce’s suit for enforcement 
of—When does not le—Section 55, 
sub-section (5), cl. (b)—Jlnappl- 
cabilsty of. 


Under section 82 of the Transfer 
of Property Act, in the absence of 
a contract to the contrary, the 
several properties mortgaged are 
liable to contribute rateably to the 
debt secured by the’ mortgage, 
after deducting from the value of 
each property the amount of any 
othe: Incumbrance to which it is 
subject at the date of the mortgage. 


The expression ‘a contract to 
the contrary’? means a contract 
between the mortgagor and mort- 
Pagee, 

Where a mortgagee brought an 
action to enforce against a pur- 
chaser of the mortgaged property 
an undertaking which he had entered 
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of 1882)—(contd.) 


into with his vendor, 4e//, that 
the mortgagee had no right to avail 
himself of the undertaking inas- 
much as; he was no party to the 
sale and the purchaser entered into 
no contract with him. 


Section 55, sub-section (5), clause 
(6) of the Transfer of Property 
Act had no application to the case. 


CHARAN SINGH v. GANESHI 
LAL ee e 


! 





— —_—_— Section &3 
—One of the mortgagees a minor— 
No guardian ad litem appotnted— 
Deposit suvalrd—Redemption—Mort- 
gage redeemable tn any Jeth—Mort- 
gagors not entitled to amy mesne 
brofits—Disnussal of appeal against 
final decree for want of prosecution 
— Does sot render appeal against 
preliminary decree incompetent. 


The defendant, an usufructuary 
mortgagee, held ander a mortgage- 
deed which provided for redemption 
on payment of the principal sum 
secured on any Jeth Suddi Pur- 
anmashi. After making a deposit 
under section 83 of the Transfer 
of Property Act the plaintiffs-mort- 
gagors sued for iedemption and 
claimed mesne profits from the 
date of the deposit. The lower 
court held-that, inasmuch as one 
of the mortgagees was a minor 
when the deposit was made, and no 
properly constituted guardian ad 
litem had been appointed of that 
minor in respect of the proceedings 
under section 83, the deposit was 
invalid and the court refused mesne 
‘profits from the date of the deposit. 
It nevertheless passed a pre- 
liminary decree for redemption and 
therein granted mesne profits from 
the date of the suit to the date of 
the delivery of possession. The 
mortgagee appealed against that 
portion of the preliminary decree 
which dealt with the pendente lite 
mesne profits and the plaintiffs 
filed cross-objections as to refusal 
of the past mesne profits. eld, 
(1) that the deposit was invalid; 
(z) that the possession of the 
nortgavee, in the absence of a 
valid deposit, was not unlawful and 
the plaintiffs were not entitled to 
fendente lite mesne profits, 

Pending the appeal against the 
preliminary decree the lower court 
ad assessed the perdente lite mesne” 
profits and passed a final decree 
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of 1882) —(cortd.) 


awarding a certain sum to the 
plaintiffs. Tne defendant preferred 
an appeal agaist the final decree 
but that appeal yas dismissed foi 
want of prosecution. Subsequently 
the appeal against the preliminary 
decree came on for hearing anda 
ureliminary objection was taken, 
that having regard to the dismissal 
of the appeal from the final decree 
it could not be beard. Ael/, over- 
ruling the preliminary objection, 
that the appeal against the pre 
liminary decree was maintainable 


GOKUL KALWAR zv, CHANDAR 
SEKHAR .. ee ia 

_——- ——- —- — — Section 89 
—Jnterpretation of— Mortgage delt 
—Sale Ordered for payment of— 
Satisfaction by third party — Security, 
when not extinguished, 


Where a mortgage debt, for the 
payment of which a sale has been 
ordered, is satisfied by a third 
party who obtains a security fou, 
the advance made by him, such 
security is not extinguished by sec- 
tron 89 of the Transfer of Pro 
pertv Act and the encumbrance in 
respect of which the sale was 
ordered enures for the benefit of 
the party making the payment. 


An owner of a property who is 
in the right of the first mortgagee 
and of the origiaal mortgagor as 
acquired by a sale under the first 
mortgage, is entitled at the suit 
of the subsequent mortgagee who 
is not bound by the sale or the 
decree on which he has proceeded, 
toset up the first mortgage as a 
shield. 

MOHAMMAD ABBAS ALI KHAN 
v. CHHOTEY LAL oe = ee 
Section 100— 
Charge created by arbitrator in parli- 
tion proceedings—Validity of— 
When binding on the parties. 

Where, in a partition made by an 
arbitrator, on a reference, he 
awarded the defendant property of 
greater value than that awarded to 
the plaintiff, and in order to 
equalize the division be directed 
that a certain sum should be paid 
to the plaintiff by the defendant as 
compensation and that sach payment 
sh@uld be treated as a charge on a 
shop allotted to the defendant, 
held, that the charge was validly 
created and it was within the 
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of 1882)—(concld.) 


competence of the arbitrator to 
create ıt andit was not open to 
either party, after havıng accepted 
the award and acted upon it, to go 
behind it. 


KANHAIYA LAL aklas KUNIA 














CHAUBE v. JANGI .. an 
— Section 108-— 
Lense, when not exempted from 


proristons of —Pirmary object of the 
lease not agriculture—Terms of— 
Proper construction of—Ktghts of 
the lessee — Transferable and saleable 
— Tenany Act, section 20—Lnap pli- 
cabidlity of —FPlea of noretransferabs- 
lity net raised by mortgagor before 
Passing of decree— Whether point 
can be raised in execution department, 


Where a lease of laud read as a 
ubole showed that the zemindar put 
the lessee in the same position as 
he himself occupied, except in a 
few minor matters, in consideration 
of a small sum of money to be paid 
to him year by year and although 
it was open to the lessee to 
cultivate any particular land if he 
so desired, the pnmary object of 
the lease was to secure the pro- 


prietary rights of the lessor and , 


not to utilise any land  forg.the 
purpose of agriculture, Aeéd, xfhat® 
the lease conld not be treated-as'za° 
lease for agricultural purposes $6 
as to be exempted fiom the 
operation of section 108 of the 
Transfer of Property Act. The 
lease, therefore, was not governed 
by the Agra Tenancy Act and the 
lights under it were transferable 


and saleable ın execution of a 
mortgage decree passed for the 
purpose. 


Fatlure by a mortgagor to raise 
the plea of  non-transferability 
before the passing of a mortgage 
decree in favour of the mortgage, 
does not prevent the mortgagor- 
judgment debtor from raising the 
point in the execution department. 


BALLABHA DAS wv MURAT 
NARAIN SINGH est bx, 


Transfer of Property Amend- 
ment Act (XXVII of 1926)— 
Effect of, on documents executed 
biter to att coming into force—Neat 
retrospective 

Meld (per SULAIMAN, DANIELS 
and bBoyg, JJ.. WALSH,@#A. C.J. 
and MUKERJI, J., dissenting): 


[A. L. J. R. 
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ment Act (XXVII of 1926) 
—(concld.) 
The Transfer of Property 
Amendment Act (XXVII of 1426) 
is not retrospective inits nature so 


as to apply to documents -executed . 


prior to its coming into force. 


Where one of the marginal 
witnesses to a mortgage-deed, 
executed nine years plior to the 
passing of the Transfer of Property 
Amendment Act (XXVII of 1926), 
gaw the execution while the other 
put his signature on the document 
on receiving a personal acknowledg- 
ment fo: the executant, Ae/d, that 
the mortgage was invalid inasmuch 
as it was vot duly attested and 
therefore a suit based on it must 


- “fail. 


GIRJA NANDAN through RAM 
SARUP v. HANUMAN DAS 


U P., Act (IV of 1910), secon 
10 (2)— Notification  under— 
Delegation of powers by Local 
Government— Legality of —Dismissal 
and prosecution of public servant 
appointed 
prior to notification— When sanction 
not necessary— Government of India 
Act, 1919, section 96 (B) (2), inter- 
f pretation of: - 


ee 

An Excise Inspector, who had 
been dppointed to his post by the 
Local Government in 1909, was 
convicted under section 161, Indian 
Pendal Code, for taking an illegal 
gratification. It was found that 
the Local Government, by virtue of 
the authority vested ir’ it under 
section 10 (2) of the U.P Act 
(IV of 1910) had appointed an 
Excise Commissioner and delegated 
to him the power to dismiss “all 
officers of the Excise Department 
below the rank of Assistant Excise 
Commissioner,” and futher that 
according to Rule XIII framed 
under section 96 Æ (2) of the 
Government of India Act, 1919, a 
Local Government was empowered 
to delegate to any subordinate 
authority the power to dismiss ‘any 
officer holding a post in a subordi- 
nate service’. On revision, Aec/d. 

(1) that the applicant was 
removable from his office by an 
authority lowe: than that of the 
Local Government and withoy the 
sanction of that Government ; 


(2) that the applicant coulf be 


by Local Government _ 
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U. P. Act (IV of 1910) 
—-(concld.) 


dismissed by the Excise Commis- 
bioner ; 


(3) that the authority delegated 

to the Excise Commissioner by the 

foe Government was not «ltra 
VIIES; 

(4) that once the Local 
Government has delegated its 
powers, the authority which actually 
remoyes the public servant from 
office is not the authority of the 
Local Government but the authority 
to whom the power is delegated ; 
land 
| (5) that the trial of the appli- 
cant was a legal trial. 


JALAL UDDIN v. EMPEROR .. 


Vendor and purchaser— Za: nest 
money—Contrat falling through by 
\defanit of purchaser—Fforfeture of 
carnesi. 3 

Earnest money is part of the pur- 
chase price when the transaction 
goes forward. it 19 forfeited when 
the transaction falls through by 
reagon of the fault or failure of the 
vendee. 


Under a contract of sale of immov- 
able property the purchaser was 
und to pay Rs. 20,000 as earnest 
money, and the remaining sale consi- 
eration in two instalments. The 
purchaser, however, could not pay 
the earnest money as agreed, and 
later paid in a large sum which the 
vendor acknowledged as having 
received ‘‘towaids the sale price” 
éut of the agreed consideration. The 
purchaser subsequently repudiated 
the contract and sued to recover the 
‘ee paid by him eld, affirming 
he High Court, that there was no 
dupersession of the original contract, 
and there was nothing to show that 
the vendor agreed to sacrifice the 
stipulated earnest. The purchaser 
must lose hig earnest money but was 
entitled to recover the balance of his 
payment to account. 


| KUNWAR CHIRANJIT SINGH vy 
RAI BAHADUR HAR SWARUP A 
| Vilage Panchayat Act (VI of 
1920) , section 72— Magistrate, potters 
of, under— Criminal Procedure Code, 
sections 133 to 149—Provisions of, 
effect of —Unlawful obstruction over 
public pathway— Whether const? uc 
tions buslt amount to an— Determina- 
lion of the question—Procedure tu be 
ollowed, 


Where 


the Magistrate asked 
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Village Panchayat Act (VI of PAGE. 


1920)—(coneld.) 


certain panches to make a local in- 
vestigation regarding certain cons 
tructions made by the applicant, and 
their report was that a shop had 
been newly built on land. forming 
part of a pablic pathway, and the 
Magistrate, acting on the report of 
the said panches,s but disbelieving 
the evidence produced by the appli- 
cants, directed the removal“of the 
said constractions, Ad, that the 
procedure adopted by the Magistrate 
was somewhat irregular. He had 
power under section 72 Of the U. P. 
Village Panchayat Act, VI of 1920, 
to make a local enquiry into an off- 
ence or charge covered by section 
202, Criminal Procedure Code, hut 


in acase,like the present he had to . 


follow the procedure laid down by 
sections 133 to 143 of the Code and 
determine on the evidence adduced 
whether any unlawful obstruction 
had been made over a public pathway 
or other public place. 


INDEX ` ; 


‘ PAGE. 


Waqt ~What does not constitute 
See Mohammadan Law .. ce 


Will—Construction—Bequest of 
general residue— Would cover a be- 
quest which subsequently fails. 


Testator by one of the clauses in 
the will directed that a certain sum 
was to be remitted by his executors 
to the managers of a certain temple 
out of which Rs, 100 was. to be paid 
to certain persons in succession and 
the rest was to be appropriated for 
religious purposes. By another 
clause, it was provided that the resi- 
due was also to go to the temple. 
The bequest as to the Rs. 100 
subsequently failed. Æeld, that the 
said sum fell into the general residue 
and there was no case of intestacy 
in respect thereof, 


PURSUTTAMDAS AGARWALLA, 
SINCE DECEASED (NOW REPRE- 


[ A. L. jek. 


SENTED BY JEWANDAS AGAR- `‘ 
KADHORI v. EMPEROR -. 162 | WALLA) v. GOBIND PRASAD .. 655 
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CIVIL JUSTICE COMMITTEE REPORT 
SOME REFLECTIONS ON A FEW OF ITS RECOMMENDATIONS 


The report of the Civil Justice] Committee is a very interesting 

and instructive document. It deserves the careful attention and 
consideration of all who have anything to do with our Civil Courts 
whether as Judges, lawyers, parties or witnesses. „So there is 
hardly any person who is not directly or indirectly interested in the 
matter. The cost of the Committee to the Government is estimated 
at Rs. 2,82,867, to say nothing of the cost to the witnesses exam- 
ined, etc., and what all this will result in remains in the, womb of 
futurity. Asis but natural opinions will differ as to the value or 
soundness of the different suggestions made and it will not be easy 
or proper to adopt all of them. Probably ‘the different legislatures 
will legislate as to some points! while the High Court will 
_getmules framed as to others in the near future. The questions 
“gainyolved being of far-reaching importance, it would be proper if the 
Sreport..of the Committee could | be discussed in the various 
legislative councils before amendment of laws or framitig of rules 
is taken in hand. There are many serious matters for consideration. 
The public does not know and ordinarily does not care to know 
at the proper time what the Government or the legislature proposes 
to do, however important the matter may be. Only after laws 
and rules have been framed and passed and their actual working 
makes it feel the pinch, then it!wakes up from its lethargy and 
thinks of complaining against them] and finds that now it is too late. 
But members of the Bar and other educated public men ought to 
give their attention to such matters of public interest and to 
express their opinions in time to prevent wrongs and mistakes. 


At the outset it should be borne in mind that,— 


I. “ Procedure is but the machinery of the law after all—the 
channel and means whereby law is administered and justice reached. 
It strangely departs from its proper office when in place of 
facilitating, it is permitted to obstruct and even to extinguish 
the legal rights and is thus made to govern where it ought to 
subserve.”’ (Lord Penzance, L. Ri % Appeal Cases, 525) 


2. “ The object of the courts is to decide rights of parties and 
not to punish them for mistakes which they make in the conduct 
of cases by deciding othefwise than iin accordance with their rights. 
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Courts do not exist for the sake of discipline, but for deciding 
matters in controversy.” (Cropper v. Smith, 26 Ch. D., 710) 

3. “There is no civilized court in the world where it is not the 
recognized principle, where slips, mistakes, delays and failure to 
comply with rules have occurred, to remedy such slips and mistakes, 
if they are remediable, in order to afrive ata decision on the real 
dispute between the parties. ” (35 I. C., 465) 

Filing of copies of plaints:—The Committee recommends that 
all necessary copies of plaint should accompany the plaint and rules 
should not permit extension of time for the purpose except in very 
unusual circumstances (p. 6, para. 14). 

Rule 9, Order VII, C. P. C. already provides for the filing of 
the copies or concise statements. The general practice is that 
copies are filed with the plaint or within a few days of filing of the 
suit. It would not be proper to make it obligatory to file the 
copies with the plaint. They should be filed only after the plaint 
is admitted. In cases where a long plaint has to be filed on 
the last day of limitation, it will be very hard to rule that 
copies should be filed along with the plaint, especially if there are 
many defendants. Sometimes aman comes at the last moment to 
geta suit filed. In such a case the drafting of the plaint, the 
securing of the necessary court-fee stamps, and the fairing out of 
the plaint on it become no easy task. To make the filing of the 
copies with the plaint obligatory will practically make the filing’ of 
such suits impossible. It has moreover to be borne in mind that“ 
the processes for service on defendants are also to be filed'along 
with the copies by the plaintiff under the new rules. Soa week 
or at least three days should be allowed for filing of copies and 
summonses after the admission of the plaint. It may be urged on 
the other side that a man who comes on the last day should bear 
the consequences of his negligence. But if this argument holds 
good, then it would mean that he does not get the full period 
allowed by the law of limitation, and the rules as to filing of copies 
and summonses oblige him to come so many days before so 
that he may get all these ready. Where defendants are minors, 
copies should be filed after guardians ad ¿ttem have been appointed. 


Recording evidence—The Committee recommends that not only 
should senior presiding officers, like Subordinate Judges and Judges, 
record the evidence in English, as they have already been ordered to 
do in the Province of Agra lately, but that it should not be obligatory 
on them to record the whole statement, and they may record only 
such parts of the statements of witnesses as they consider necessary 
for the purpose of coming tq a decision in the case and this so- 
called long note need not be read oveg to or signed by the witnesses. 
Im short, they appear not only to approve of the single record system 
in English, but wish to go further and to allow senior judjcial officers 
to take down only long notes. These are serioug matters for 
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consideration and those who have experience of the mofussil courts 
should express their opinions as to the desirability or advisability of 
the proposed procedure before the High Court frames rules or the 
Government makes any laws on the. subject. 


It does not appear from the report that these recommendations 
are based on any pecuniary or financial considerations. In fact no 
saving can be effected by substituting a single record in English 
for the double record, and as far as efficiency and the proper 
administration of justice are concerned, there is not much to be 
said in favour of the single record. The Peshkar’s post cannot 
be abolished even if the Judge writes the evidence with his own 
hand, as besides recording evidence the Peshkar has to do many 
other things, e.g., writing rubkars, putting the records in order, 
putting up papers for orders, etc., etc. The conditions of countries 
and provinces differ from one another and merely because a system 
has been working without objection in one province can be no 
reason in itself for its introduction in another. Ordinary people 
in Our province cannot read and write English to the same extent 
and with the same easc and fluency as they can do in Bengal, 
Madras, or even in Bombay. 


In this connection it is proper to consider (1) whether a single 
record is better and (2) whether the single record should be in 
English. : 

_ As to the first, it cannot be denied and even the Committee 
admits it that “where the Judge alone records the evidence in 
full;-he is apt to be so occupied as not to have sufficient opportunity 
of studying the witness’. When the whole attention of the Judge 
is directed to recording evidence, he cannot much think of relevancy 
or irrelevancy of questions, or their bearing on the case and cannot 
watch the demeanour of the witnesses or the conduct of the parties, 
pleaders etc., nor can he intelligently follow the evidence. The 
result sometimes is that when a deposition has gone to an inordinate 
length, he wishes to bring it to a close without caring to see 
whether the questions that remain to be put have an important 
bearing on the case or not. When the Peshkar is recording evidence 
in Hindustani he is careful to record all that is stated by the witness, 
as he is under the eyes of the Judge and the pleaders on either 
side. The pleaders can and do now, and then ascertain from him 
as to what he has recorded. But when the Judge alone records the 
evidence, there is not the check of a double record and nobody can 
know what he is actually recording!and whether he has correctly 
followed and understood the statement. Pleaders cannot go on 
asking him what he has recorded andı even polite Judges often resent 
being asked to read out what hqs been recorded asa reply to certain, 
question. Judges are liable to err or to misunderstand and 
without being dishonest or perverse they may make mistakes like 
other humah beings, especially when they have to record in a 
Q 
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different language and that tooa foreign one. So itis proper to 
have a double record as we had hitherto. 


- As tothe second question, if in the interests of economy it 

is necessary to do away with the double record, the question arises 
as to the language in which the eyidence should be recorded. 
Naturally the most appropriate language must be the language in 
which it is given. The ordinary language of these provinces Is 
Hindustani and so the evidence should be recorded in Hindustani 
and, so far as possible, in the words of the witness. The record of 
evidence is likely to suffer by the process of translation into English. 
Exact equivalents for words in a different language are difficult to 
find and thoughts and sentiments expressed in one language are not , 
easy to translate into another. Writing in English must take longer 
time than writing in Hindustani. The rule as to the statements ' 
being read over or explained to the witness becomes very difficult 
to follow in case of a single record in English. The Judge cannot, 
at least does not, like to do this drudgery and the Peshkar or 
other clerk cannot do it well and has to hurry it through. In fact 
this part of the work is very rarely done and even where it is done 
it is mostly done as a matter of form only. Probably the suggestion 
of the Committce to do away with the reading over of the deposition 
to the witness is based on some such ground. 


It would be impossible in England to order the recording of 
evidence in Roman, Latin, or French, and while every effort is 
being made to encourage the vernaculars, so much so that-now in 
the English Schools non ‘language subjects are mostly taught through 
the medium of vernacular, there is no reason why the depositions of 
witnesses should be recorded i in English. 


The only point to recommend the depositions being recorded in 
English can be that it obviates the necessity of getting them trans- 
lated in High Court appeals. But this should be no consideration 
in the face of the outweighing disadvantages. For the sake of a 
few appeals that go to the High Court, the general administration 
of justice should not be made to suffer. Moreover, I think, the 
time has come when attention should be paid to do away or to 
curtail the heavy and almost prohibitive cost of translations and the 
printing of paper-books, etc. The majority of the High Court 
Judges can and do understand the vernaculars and so this heavy 
expenditure cannot be justified. Of course it is very convenient 
to have a paper-book which can be studied at leisure at home, but 
we have to bear in mind the enormous as under the head to the 
public. 


« Now we come to the new ” suggestion made by the Committee 
for senior officers recording long notes igstead of full. statements. 
To my mind this is very dangerous and objectionable, It is said 
in the report that “the senior officers almost invariably have Small 
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Cause Court powers and when they are exercising appellate jurisdic- 
tion their decisions upon facts: are final and it is anomalous that 
while they are entrusted with powers such as these they should be 
treated as though they were incapable of deciding for themselves 
what is a sufficient note for the purpose of the decision of a case ” 
(p. 49). Itis also said in support of this recommendation that 
in England the sole record in original civil trials is the note which 
the Judge makes of the substance of the evidence for his own 
information. 


To take up the last argument first, the conditions of the twc 
countries both as regards the public and the officers differ naturally. 
The public in England is much more enlightened and there is a 
strong public opinion and well organized press to check judicial 
vagaries and lapses. The majority of the Common Law Cases are 
tried by juries and there is no appeal on facts in such cases. In 
India the subordinate judiciary have not only to pay regard to their 
conscience, but they have also'to see that their superior officers 
and the High Court Judges are'satisfied with their work. I hear 
that sometime ago a circular letter was issued in which it was 
ordained that a Sub-Judge who fails to check useless or lengthy 
cross-examination will not be deemed fit for appointment as District 
Judge. What this has led to is not unknown to persons who have 
business in court. If the officers were also directed to record the 
questions rejected by them, the superior courts would be in a position 
to find out who was to blame. But at present if any point of fact 
fails to be borne out from the evidence on the record the blame 
attaches to the party or his pleader as there is nothing to show that 
a question was put to and disallowed or that the court did not 
record an answer holding it to be! irrelevant or immaterial. There 
are very few Judges who care to record the questions disallowed 
by them, and it is difficult or rather impossible to get an application 
written and put in as to every question so disallowed. Without 
in any way impeaching the honesty and integrity of the Subordinate 
Judges one may be allowed to say that they are after all human 
beings and as such liable to human frailties and mistakes,— prepos- 
sessions and prejudices against some parties, pleaders or certain 
class of cases or particular cases. , A Judge, without being classed as 
dishonest, may after reading the pleadings honestly believe in the 
truth of plaintiff's case. Will not his long note of evidence be 
coloured by this belief ? If the Judges were something above human 
beings and were presumed to do nothing but right and just, no code 
of procedure or evidence would be necessary. The very best 
justice could be administered by ‘them sitting under a shady pipal < 
or banyan tree.without any code ofelaws to bind them or pleaders to 
help them and without any record of evidence at all. But laws 
have been framed to guide and to check. It is said that the senior . 
Judges have Small Cause Court powers and their findings of fact in 
appeal are final. But this is not because their judgments are held 
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to be nothing but right but because in the interests of the public 
itis thought proper that in simple cases of small value there 
should be no appeal. Protracted litigation is an evil in itself and 
in order to check this evil the law has made a distinction as to 
appeal between small causes and ordinary property suits. If 
the system of long notes is introduced, it will mean that the dis- 
tinction between Small Cause Court cases and others as to record- 
ing of evidence will be done away with. The two objections against 
this recommendation are replied on page 50. It is said that the 
record (¢.c., the memorandum of evidence) will be sufficient for 
the purpose of the appeal. But this would mean that the officer 
recording the memorandum is to decide what is or is not to go be- 
fore the appellate court. If the present records are unnecessarily: full, 
provision should be made so that only relevant questions are -asked 
(if it be a fact that hitherto irrelevant matter was. allowed to goin), 
but after a question has been put and answered to leave it to the 
Judge to record the answer or not, or to record it ina way he 
thinks proper is extremely risky and open to serious objection. If 
the scope of relevancy is at present too wide (which I think it is 
not), then thé law of evidence should be suitably amended, but so 
long as a question is relevant under the law it should not be left 
to the Judge to record the answer or not. It is said in the report 
that “it is a matter of common experience that the counsel repre- 
senting the appellant do not usually refer to so much as a quarter 
of the evidence on the record”. Of course the appellant’s counsel 
will only refer to such portions of the evidence as will help his 
case. In cross-examination one can secure his point only by putting 
a number of introductory questions. By putting direct questions 
very little can be gained except where documentary evidence is 
available to contradict the witness and therefore he does not dare 
to give a false reply. In several of the more important cases in the 
mofussil leading lawyers' from the High Court come and are in 
charge of the case. They presumably know what is held important in 
the High Court and it must be presumed that they try to elicit such 
facts only as have an important bearing on the case. The record 
of evidence even in such casés will not be less voluminous, rather it 
is ordinarily more voluminous, and I am not ina position to say 
whether in High Court appeals in such cases the whole evidence is 
referred to or only a quarter or half. Whatever view may be held 
as to the depositions being unnecessarily prolix or otherwise, the 
real remedy lies in amending the law of evidence, if necessary, and 
not to leave to the discretion of the presiding officer to allow or 
disallow any question, or to record its answer or not. 


The other objection that prosecutions for perjury will be ren- 
dered much more difficult is met in a very peculiar way. It is said 
that,“ there is never likely to be much difficulty in an important 
. case of perjury in fixing an accused down toa particular statement 
by the oral evidence of persons who havé heard him make it”. 
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Will not this open door ‘to further, perjury and false evidence ? This 
is the first time, to my knowledge in India, —I do not know any- 
thing about England—when it is suggested that oral evidence is to 
supplement record of evidence in‘ important perjury trials, and that 
too to bind an accused down to a'particular statement and to convict 
him of perjury upon the basis thereof. This will enable the parties 
to produce any number of witnesses, one set saying one thing and 
the other just the opposite. The criminal court will have to rely 
on presumptions and guesses instead of a complete reliable written 
record to go upon. In the interests of justice and fair play it is 
absolutely necessary that the record of evidence should be complete 
and, as far as possible, in the witness’s own words and language and 
neither a single record in English nor long notes of evidence are 
desirable or proper. If there is |to be an appeal the record should 
be complete and it should not rest with the trial Judge to decide as 
to what should be recorded or not. This is the more necessary in 
a country torn up with communal differences. The record of evi- 
dence very materially affects the right of appeal. If the trial in all 
cases is to be conducted like Small Cause Court cases leaving it to 
the Judge to record what Ae thinks necessary, it should at the 
same time be clearly laid down that like Small Cause Court cases 
the decree of the first court will be final on facts in all cases. 


Attestation of mortgages. —This point is dealt with on pages 
472 and 473. The Committee in'dealing with the difficulties which 
at present face the mortgagee in| proving his mortgage says that 
“ mortgagees have been placed at, the mercy of unscrupulous per- 
sons who acted as attesting witnesses’. But strange to say the 
remedy proposed is only to alter the definition of “attesting witness” 
so as to include a person who hax attested after having received 
from the executant a personal acknowledgment of his signature. 
But this is quite inadequate to meet the difficult situation. If a 
witness is dishonest enough to deny execution in his presence 
he can as well deny having! got a personal acknowledg- 
ment. Where is the improvement? At present an executant, 
after having duly signed and registered a mortgage-deed, can 
defend a suit thereupon by simply saying that the deed was 
not duly attested and, by suborning or winning over the attesting 
witnesses, escape the liability. He cannot himself deny execution 
or having got the deed registered, nor can the witnesses deny 
having signed as witnesses, but they can with impunity say that 
they signed at the request of the mortgagee. This cannot be 
Justified on any principles of justice or common sense. The real 
remedy lies in deleting the words “ and attested by at least two 
witnesses’ in Sections 59 and 123 of the Transfer of Property 
Act. The Law of Registration has been in force since 1862 ðr 
1864 and the Transfere of Property Act since 1882. Under fhe 
amended sections of Act IV of'1882 all gifts and mortgages are 


required to be registered except mortgages under Rs, 100 with 
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delivery of possession. The éxecutant has to acknowledge the 
execution of the deed before the Registration Officer. Under these 
circumstances it is useless to require mortgages and gifts to be 
attested, Sales, leases and exchange do not require attestation. 
There does not seem any necessity for it in case of mortgages and 
gifts. It is always better and more convenient to have uniform 
law and procedure, so far as possible, about similar subjects and so 
attestation should be done away with in case of mortgages and gifts 
also. The Committee merely says, without assigning any reasons, 
that it is not prepared to go to this length. If there isan evil, 
and it is admitted on all hands that the law at present is defective, 
the remedy must be effective and radical. 


District Appeal Benches——Itis proposed that Munsit’s appeals 
should be heard and decided by Benches and such Benches to sit 
at some places throughout the year and at other places at certain 
stated periods. The experiment is untried and it is not easy to’ 
foresee or guess the results. There certainly will be a substantial 
increase in cast and it is not possible to say whether the experiment 
will be worth while in view of the increased cost or not, as no 
estimate has been so far prepared Some points worth consideration 
in this connection may be here mentioned. It is not mentioned in the 
report as to whether a duplicate copy of record will be prepared or 
something like a High Court paper-book will be printed for use 
by the other officer, or whether one of them will have the record while 
the other will simply keep on hearing the argument. In the first 
case there will be so much extra cost and in the latter the 
probability is that the other Judge will pay very little attention and 
may feel inclined to doze away his time. The sitting of the 
Benches at certain places for certain periods will dislocate other 
work at the place. While at other times the members at the Bar 
will have only original or miscellaneous work, at these periods they 
will also have to cope with accumulated appellate work. The Benches - 
will naturally try to finish the work during the period and will 
probably be not in a mood to wait. 


Execution and miscellaneous appeals also, which need speedy 
determination, will have to wait till the arrival of the session. 

A number of districts are grouped fora Bench. The appeals 
will be filed, I think, in the district, and will be heard at 
another place. The parties will thus have to pay two sets of 
pleaders. In a Munsif’s appeal for a party to go from one 
district to another for the hearing of the appeal will entail 
expenses and inconvenience out of all proportion to the case. 


The grouping also seems open to objection. For instance, 
Bulandshahr is grouped in the Bareilly Bench. A man from Buland- 
shahr will have to go to Bareilly via Moradabad or Aligarh and so 
Moradabad or Agra will be more convéhient to him. Similarly 
Mirzapore is nearer to Benares than to Cawnpore. 


- 
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If it be decided to have appeal benches, a more feasable and less 
costly scheme would be to form a Bench from the local Subordinate 
Judges and make them sit as such for one or two days in the 
week according to the amount of appellate work. On other days they 
can do other work. In many ef the Civil Judgeships there is more 
than one Subordinate Judge, and so Benches can be constituted 
without difficulty or extra cost. At places where there may be more 
than.two Subordinate Judges, the two senior ones may constitute 
the appeal bench or, subject to any rules framed by the High Co rt, 
the District Judge may from time to time constitute the Bench 
At placés where there may be only one Subordinate Judge, he may 
along with the Judge constitute] the Bench or a neighbouring 
district similarly circumstanced may be made to co-operate, so that 
the Subordinate Juges of the two districts may sit alternately at 
either of the places for deciding the appeals of that district. This 
will not subject the parties to the; loss and trouble of going to 
another place, and will not necessitate the accumulation of appeals, 
or delay the disposal of execution and other appeals needing early 
decision. | . 


k 
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NOTES AND COMMENTS 


WE invite attention to a contribution published elsewhere 
made by an esteemed friend, who is an experienced leader of a 
district bar in the province of Agya, dealing with some of the pro- 
posals made by the Civil Justice Committee. His views, we know, 
are shared by many lawyers, who have intimate experience of the 
‘ptocedure and practice of the District Courts. His observations 
on the rule requiring a Judge to make only a long note of the evidence 
in English deserves serious consideration. It is true that in the 
neighbouring province of Oudh only a single record is kept in 
‘English and we have not heard of any complaint made about that 
system. The defect, however, of such a system is that the Judge’s 
attention is devoted to writing the ‘statement of the witness-before 
him and he is too pre-occupied to wath the demeanour of the witness 
or to exercise. proper control over|the proceedings. At the same 
time, we think that it would be unsafe to do away with the necessity 
of a complete record of the Statement made by the witness, and 
that, so far as possible, in his own language. Reference to the 
practice prevailing in the courts in England is apt to be misleading. 
There, it is true, the official récord | of the evidence consists only” 
of the note’ made by the Judge for his own use, but, as a matter 
of practice, % is a very common thing for parties in important cases 
to arrange privately for the taking of a verbatim note of the evidence 
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by shorthand writers and a complete verbatim report of the evidence 
is available to the appellate court. Again, most of the cases are tried by 
jury and appeals are seldom brought, while in India an appeal is the 
most usual thing in a case of any magnitude. An ideal arrangement 
would, in our opinion, be to have a complete record of the evidence 
taken by the Peshkar in Hindustani in the words of the witness him- 
self, while the Judge should take a substantial note thereof in English. 
For purposes of appeal in the High Court it should only be 
necessary, in the first instance, to print the Judges’ note leaving 
the parties at liberty to refer to the Urdu statement wherever 
necessary. This would do away with the prohibitive cost incurred 
in the High Court in translation of the vernacular records. We are 
really prepared to go a little further and insist upon a paper-book 
being prepared in Hindustani in which the depositions and the 
documents should all be printed in Hindustani. The Judges of the 
High Court should be required to have a good working knowledge 
of the Hindustani language, so as to be able to intelligently read 
the Urdu paper-book. It is one of the misfortunes of an Indian 
litigant, that to obtain a proper hearing in the appellate court, he is 
put to enormous expense in getting documents translated. In 
bigger cases, where an appealis ultimately taken to the Privy 
‘Council, litigants should have to pay for such a luxury. 


Another matter to which our learned contributor invites attention 
‘is the constitution of appellate Benches in the district courts for 
the disposal of appeals from Munsiffs. We are in favour of 
‘the constitution of such Benches, because we are strongly of opinion 
that a hearing of an appeal by two Judges instead of one would be 
beneficial to the administration of justice. The suggestion, that, 
so far as possible, wherever there are two Subordinate Judges 
‘available or two District Judges available in the head-quartérs of a 
district, the~Bench should be constituted by those two Subordinate 
Judges, so that the work of the practitioners in the district may 
not be dislocated, is a very proper one. As for second appeals to 
the High Court, we are of opinion, that second appeals from 
Munsiffs’ courts should only be permitted either when leave is 
granted by the appellate Bench itself, or when such leave is refused, 
special leave is obtained from the High Court. This course would 
‘permit important questions of law, which frequently arise in cases 
where property of no great value is involved, to be brought before 
the High Court in a proper manner. 
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LAW LIBRARY 


WOODROFFE AND AMEER ALTS LAW OF EVIDENCE APPLI- 
CABLE TO BRITISH INDIA, eighth edition, by Sir John Woodroffe, 
Reader in Indian Law to the University. of Oxford, formerly a Judge 
of the High Court at Calcutta. Calcutta and Simla, Thacker, Spink 
and Co., 1925. 


a Woodroffe and Ameer Ali on Evidence” is the standard 
work on the Indian Law of Evidence. No words of introduction or 
commendation from a reviewer are now necessary in noticing a new 
edition of such a treatise which has indeed attained the rank of 
a legal classic. Sir John Woodroffe alone is responsible for this 
new eighth edition. The old|arrangement has been retained 
and all important decisions up.to the end of 1924 have been appro- 
priately examined. We need only say that no legal practitioner can 
afford to be without Ats copy of jee Ali’s Evidence. 
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A HAND-BOOK OF THE Law| OF PROCEDUREnOF CIVIL COURTS 
IN BRITISH INDIA FOR STUDENTS AND BEGINNERS, by Harendra 
Krishna Mukerji, M.A., B.L., Vakil, High Court. Indian Press; 
Allahabad 2nd edition, 1925. | 
A TREATISE ON THE LAW IN BRITISH INDIA RELATING TO 
THE TRANSFER OF PROPERTY, BY THE ACT OF PARTIES FOR 
STUDENTS AND YOUNG LAWYERS, by Harendra Krishna Mukerji, 
M.A., B.L., with a foreword by the Hon’ble Mr. Justice Walsh, 
‘Allahabad, Indian Press Ltd., 1925. 


~The students of law owe a debt of gratitude to Mr. Harendra 
Krishna Mukerji for preparing these two hand-books dealing with 
such abstruse and dry subjects| as Civil Procedure and the law 
relating to Transfer of Property.! The fact that a second edition of 
his Civil Procedure has been called for in so short a time demons- 
trates that its worth has been appreciated by those for whom it is 
meant. A student’s hand-book should be written in simple language. 
It should not be encumbered with reference to a mass of case-law. 
Principles should be lucidly explained, and reasons of policy underly- 
ing the statutory law should be expounded. Mr. Mukerji’s books 
satisfy all these tests. He has | not tied himself to the sections, 
but has followed the analytical method, and has discussed the law in 
a scientific logical manner. Students will welcome the model ques- 
tions appended to his book on Provedure. We cordially commend 
these two books to the students 'and beginners in the profession. 
The get- ys is all that ean be desired. 
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THE LAW OF SPECIFIC RELIEF IN BRITISH INDIA being a 
commentry, critical and explanatory, on the Specific Relief Act 
(Iof 1877), by S. M: Labin, M.A., B.L., author of the Law of 
Carriers in British India. Eastern Law House, Calcutta. 1925. Price 
Rs 6. , ! 


We congratulate Mr. Lahiri on his lucid and accurate exposition 
of the Law of Specific Relief ın British India in a book of reasonable 
dimnensions. The Specific Relief Act is one of the most successful 
efforts of legal draftsmanship in India and it is remarkable for the 

wealth of illustrations appended to all the important sections of the 
Act. Mr. Lahiri’s notes are critical and instructive and, as shown 
by his prefatory note, he has taken full advantage of the existing 
treatises and commentaries on the subject, both English and Indian. 
As a second’ edition will surely soon be called for, may we suggest 
the prefixing of a short introductory syllabus to the long notes 
-appended to section 42. The book is very well-printed and very 
handy indeed. is 


THE Law oF SPECIFIC RELIEF IN INDIA being an exhaustive 
commentary on the Specific Relief Act (I of 1877), by Hammam 
singh, M.A., P. C. S., Punjab. Madras Law Printing House. 1925. 


a This is another commentary on the Specific Relief Act. It has 
been prepared on the model of the text-books published by the 
Law Printing House of Madras. The learned author is a senior 
judicial officer in the Punjab and the book bears the impress of 
great judicial talent and experience. The notes to the sections 
are learned, instructive, clear and concise and citation of authority 
is exhaustive. We have no doubt the book will be found of great 
use both by the Bench and the Bar. rae 
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RULE OF [TENDER 
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“In more cases than one, a party toa contract cannot carry out, d 
his part of the obligations, unless and until the other party accepts '*.+ 


his performance. Take the familiar instance of a contract for the 
delivery of goods How can the promisor make over the delivery 
of the articles in pursuange of the | contract, if the promisee declines 
to accept the same? Likewise, a debtor can only offer-the money, 
due to his creditor on the date fixed for the repayment of the 
debt but the debt cannot be said to be paid up if the creditor 
declines to accept the offer. Clearly, therefore, like the formation 
of a contract, the performance, too, thereof needs the consensus of 
the parties. In the absence ofjconcurrence on the part of the 
promisee, the attempt of the promiisor to discharge his obligations, 
under certain conditions, to be! detailed hereafter, is in legal 
phraseology styled as ‘ tender’.| Anson defines it in two words 
as ‘ Attempted Performance’. The judicial definition of the rule 
was formulated in the leading case of Stariup v. Macdonald, [1843] 
12 L. J., Ex. C., 477 as follows Lt 

“ Without the acceptance on the part of him who is to receive, 
the act of him who is to deliver or pay, can amount only to a ten- 
der.” ‘In other terms, in contracts| of the class, in which a party 
engages to deliver goods or pay money to another, the execution of 
his part of the contract is impossible without the concurrence of the 
party to whom the delivery or the payment is to be made. 


The legal effects of the plea of tender vary with the nature of 
contract. To start with, in a contract for the repayment of a debt 
on a fixed date, mere tender (assuming for the present that all the 
requisite conditions are complied jwith) does not extinguish the 
debt and does not exempt the debtor from the obligation of liquidat- 
ing the same. A debt has been /defined to be a sum of money 
due by certain express agreement, Bouvier’s Law Dictionary, 
Vol. I, ps 786, citing 3 Blackstone, p. 154. It involves an enforci- 
ble promise to pay, as clearly brought out in Nottingham Perma- 
nent Bencfit Building Society v.\Thurston, [1903] A. C., 6, and 
mere tender of the debt, in the absence of acceptance on the part 
of the creditor, does not extinguish the promise to pay. But 
refusal on the part of the credftor, | without any justification, entatbs 
the forfeiture of interese and disentitles the creditor to costs of àn 
action brought by him for the recevery of his debt. The essential 
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tany €1) That the tender should be made on the date fixed for the 
s2repayment and at the place agreed upon, if any. A tender arte- 
~~ yier is*not a legal tender. If time “and place be not specified in 


“ee yrpthe contract, the tender ought to be made at a place and time such 


a to enable the creditor to ascertain that he is getting his full 
dues The law presumes and presumes rightly that any man of 


“average Capacity can select a proper place and proper time for” the 


repayment of debt. Itis impossible for the creditor to accept the 
tender if it is made on a highway for the simple reason that he - 
cannot ascertain whether it satisfies his full claim 


(2) That the debtor has always been ready and willing to pay 
the debt on the date fixed, and is still ready and has deposited 
the money in court after the institution of the action. cf. Diron v. 
Clark, [1847] 5 C. B., 377. - 


(3) That the tender ought to be unconditional. A tender 
annexed with a condition is no legal tender. It isa contradiction 
in terms to say that there was a tender of the debt subject to the 
condition that the creditor was not entitled to withdraw the money 


A 


-until the decision of a particular event, e. g., the decision of a suit 


to be filed by the debtor against the creditor. The debtor should - 
not impose any’ such condition upon the tender as will preclude the 
creditor from accepting the same. A tender coupled with such a 
condition does not cast any obligation upon the promisee to accept it. 
Refusal of such a tender will not deprive the creditor of interest. 
But the debtor can ask for a receipt from the creditor for the pay- 
ment of the sum of money. This cannot be said to be a condition 
which precludes the creditor from accepting the tender. Then, 
again, a debtor can make the tender subject to his. right of challeng- 
ing the. validity of the contract of Joan. 


(4) That the tender should be in-full satisfaction of the claim. 
The tender of a sum less than what is due is no tenderat all and 
cannot st6p the running of interest. The creditor is under no 
legal obligation to accept alesser sum than what is due to him and 
therefore interest will not cease to run even fro rata from the date 
of the tender. 


(5) That the ténder should be made in the current coin of the 
realm cf Wades case, [1601] 5 Co. Rep., 114a and Polg lass vV. 
Oliver, [1831] 37 R. R., 623. In our country what constitutes 
legal tender has been defined by sec. 11 to 14 of the Coinage „Act 
(Act III of 1906) and by gec. 15 of the Indian Paper Currency 
Act (Act II of 1910) and it includes coins and currency notes, 
But there is no statute legalising the tende? by means” of a cheque 
on a bank. A tender, ‘bya cheque, is, therefore, no fegal tender. 
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It is open to the creditor, no doubt, to waive his objection” to the *.~ 3 


form of tender, either expressly. or by implication, if it -is made’ * 


in a currency different from that required by law.” In the” 
words of Bayley, B. if the creditor objects to accept the sum: 
tendered because it is in paper, which he is not bound to receive, hë. 
gives the party tendering an oppoktunity to make his tender. i ip- coin ; o 
but if he puts his refusal upon a different ground, he waives;thė ` 


objection as to the quality of tender ; there is reason and good faith 
in this decision ; for if he objected expressly on the ground of 
quality of tender,” it would have given the party the opportunity of 
getting other money, and making a 1 good and valid tender, but by 
not doing so and claiming a larger sum you delude him. ~The cases 
of Jones v. Arihur, [1840] 8 Dowling, 442, Catne V. Coulton, [1863] 
ı H. and C., 764 and Bolye Chand Sing v. Moulard, |1878] I. L.R., 
4 Cal., 572 provide interesting reading on the subject under discus- 
sion. 


At this stage, it will be ald to turn to the provisions of 
the Code of Civil Procedure embodied in O. 24. This order enables 
the defendant to deposit in court such sum of money as he con- 
siders a satisfaction in full of the claim and- interest ceases to run 
quae the amount of deposit from the date of the service of-notice of 
such deposit on the plaintiff whether the sum deposited is in full 
satisfaction of the claim or falls short thereof. The rule casts an obliga- 
tion upon the plaintiff to withdraw!'the deposit and prosecute his claim 
for the balance. In such a case, if the court adjudicates that the 
tender fully satisfies the claim, the plaintiff will pay the costs*of 
the suit incurred after the deposit and the cost incurred previous 
thereto, so far as they were caused ,by excess in the plaintiff's claim. 
But if the plaintiff accepts the amount in full satisfaction of the 
claim, the question of costs will turn upon which. of the parties is 
to blame for the litigation. 


This is the complete synopsis of the rule of law enacted in the 
aforesaid Order and one is, evidently, left to deduce from these 
provisions as to what will happen if the defendant proves by cogent 
evidence, that prior to the institution of the-suit, he tendered the 
amount due at a proper time and place but the creditor declined to 
accept the same. Will the interest cease to run from the date of 
tender? Inthe absence of any 'statutory provisions, the above 
doctrine, based as it is on equity, justice and good conscience can be 
involved without violating the significant dictum of LORD SUMNER 
in Srinath Roy V. Dinabandhu San I. L. R., 42 Cal. 485 atp. 531 
that in proposing to apply the juristic rules of a distant time and 
country to the conditions of a particular place at the present time, 
regard must be had to the physical, social, and historical conditions 
to which that rule is established by: authority. e 


It has been observed above that the legal effects of tender vary 
with the nature of .contrgct, Now take the case of a contract for 
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a 


delivery,of goods. The tender on the part of the promisor com- 


` pletely exonerates him from the obligation of carrying out the 


contract. In other words, it operates to relieve the promisor froni 
the.bond of contract. The essential conditions to be complied 
with by the promisor are laid down in section 38 of .the Indian 
Contract Act. The promisor is required to deliver the goods at 
a proper time and place so that the promisee may have reasonable 
opportunity of ascertaining that the thing offered is the thing which 
the promisor is bound by his promise to deliver. The question of 
tender at a proper time and proper place is a pure question of fact 
and has to be determined in the light of the known principles of 
human events and affairs. It will not serve any useful purpose 
if illustrations are cited witha view to explain the circumstances 
under which a tender has been judicially held to bea legal and 
valid tender. It will be, rather, interesting to turn to the Transfer 
of Property Act where one finds the rule of tender embodied in 
section 83. Under this section, a mortgagor can deposit the 
amount remaining due on the mortgage to the credit of the mort- 
gagee after it has become payable. The effect of such deposit, as 
expressed in section 84, is to stop the accummulation of interest 
on the principal money from the date when the mortgagor has done 
all that has to be done by him to enable the mortgagee to take the 
amount out of court. On reading the two sections, side by side, 
one finds that section 84 deals with two cases, firstly with tender 
and secondly with deposit in court. In the case of tender, the 
section very clearly says that interest shall cease from the date of 
the tender. The act nowhere lays down the definition of ‘ tender ’ 
and therefore one has to resort to the English Law. It has been 
noticed above, that the defendant in order to avail himself of the 
plea of tender, ought to deposit money in court after the institution 


of the suit. The same is required of a mortgagor in a suit for 


redemption. He has to follow tender by deposit in court after the ` 
institution of the suit. cf. Rourkie v. Robinson, [1911] 1 Ch., 
page 480. But the High Court of Madras in the case of 
Velayenda v. Hyder, I. L. R., [1909] 33 Mad., 100, has ruled to 
the contrary. The English case is based on the ratio that the 
mortgagor is liable for interest since the date of tendér to the date 
of actual payment because the mortgagor had had the user of the 
mortgagee’s money all the time. But if the money is left in de- 
posit with court, the mortgagee is to blame for the non-user of the 
same. A good deal can be urged for either of the two views and 
it is submitted, respectfully, that the balance of convenience is in 
favour of the rule laid down in the English case While passing, it may 
be observed that formerly the High Court of Allahabad refused 
to entertain suits for redemption if tender had not been made before, 
but now it seems to have been settléd by the Full Bench case of 
Raghunandan Rai v. Raghunandan Pande afd others, 19 À. L. J. R., 
573, that tender of the mortgage<lebt is not a condition ° precedent 


~, 
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to a suit for redemption. 


` Now, let us consider what happens if a mortgagor. ` tenders gdi ae 


particular sum alleging it to be in full satisfaction of the claim 
according to his calculation. The! mortgagee does not accept the 
accuracy of the account and therefore declines to receive the money. 
Will the interest on the principal cease to run fro tanto since the 
date of tender? The well-settled [rule of law is that a creditor is 
not bound to accept tender of a smaller amount in full satisfaction 
of his claim. But the law does not forbid the creditor from 
accepting a lesser amount tendered in part-payment of an indivisible 
and entire claim, cf. Bowen v. Owen, [1847] r8 R. B., 130 and if 
the creditor does accept the same, interest will cease from the 
date pro tanto, cl. Digamber Das v. Harendra Narayan Pandey, 
14 C. W.N., 617. Therefore, if |there is a owa fide dispute as 
to the amount of money due on a mortgage, the mortgagee ought 
to accept the tender subject to his |right of enforcing his claim with 
respect to the balance and if he does nat, it is equitable that interest 
ought to cease pro tanto, cl. Har v Pirthi, [1909] I. L. R., 32 Al., 
142. Then, again, if the mortgagor deposits the amount held due 
by the court of the first instance but on appeal by the mortgagee, 
the court of appeal found a larger sum to be due, it has been held 
that interest ought to cease to|run from the date of deposit gua 
the amount and interest should rùn after deposit only upon the 
difference, c.f. Digambar Das v. Harendra Narayan Pandey, 11 
C. L. J]J., 226. It will not be out of place to mention here a 
notable case of the High Court of Allahabad to be found in 19 A. 
L. J. R., 582 in which WALSH and RYVES, JJ. allowed interest to 
the mortgagee from the date of tender because owing to a mistake 
of calculation, the -tender was less by a sum of Rs. 2-9-6. It is 
submitted, with due respect, that ifi the mortgagor did not insist on 
the acceptance of the tender as |in full satisfaction of the claim, 
interest ought to have been disallowed pro tanto. 


Now the next question that crops up in this connection is as to 
whom should the offer or tender be made ? Will the tender to one 
of the several co-mortgagees entail ithe legal consequences of tender 
to all? Then comes the allied question, whether payment to one of 


several co-mortgagees jointly entitled operates as a valid discharge” 


of the debt? The answer to the former is easy enough but the 
answer to the latter is fraught with difficulties, illustrative of the 
inevitable discrepancy and divergence between judicial decisions on 
a point where there is a variation between -the Indian and the 


English law. It is proposed to deal win this question at some length. 


The rule of English law that); payment to one of several co- 
obligees operates as a valid discharge of the debt, is based on the 
doctrine of survivorship applieable|to the case of joint obligation 
with its inctdents and features of joint ownership The creditofs, 
in the eye of law, have jojnt interest in the debt, on the death of 
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one of them, his interests in the debt devolve upon the survivors., 


>- - Therefore,~ satisfaction to one of them of a joint demand due’ to - 


himself and. others put an end tothe joint demand and he cannót 
afterwards by joining the other creditors with him as plaintiff 
recover the debt. There ıs only one joint cause of action accruing 
to all the creditors against all the co-debtors and vice versa. The 
existence of a decree obtained against one co-debtor is a bar to an 
action brought afterwards against other co-debtors on the principle 
that the joint cause of action existing against the debtors has 
merged into the decree, cf. King v. Hoare, 67 R. R., 694 and 
Wallace v. Kelsall, 56 R. R., 707 As a matter of general inform- 
ation, it may be mentioned here, that the English law does not 
allow one creditor to sue alone ; but the Roman law and those 
continental systems which followed it allowed one creditor to sue 
alone for the entire debt. 


But equity differs from law and regards prima facte the credi- 
tors as tenants-in-common and not as joint-tenants, both of the 
debt as well as of security. Clearly, therefore, equity will not hold 
the payment of the debt to one creditor as payment to all. This 
rule of equity now prevails over the rule of common law after the 
enactment of sub-sections 11—25 of the Judicature Act of 1873. 
Sections 60 and 61 of the Conveyancing Act have now laid down 
special rules, in the case of obligations for sums of money expressed 
to be advanced on joint account, as regards the effect of payment 
. to the survivor or the representatives of the last survivor. 


But the court in India, being court administering the rules of 
equity, justice and good conscience, there could be no difficulty in 
the application of the equitable rule." Further the basis of the rule 
at common law, being the jointness of’ the-right, and that being 
expressly.varied by the Indian Contract Act [secs. 42—45], it 
seems now idle tocontend that payment to one of co-creditors should 
operate as a valid discharge of the entire debt. The complication 
arises when one takes into consideration the last clause of section 38 
of the Indian Contract Act which enacts that an offer to one of 
several joint promisees has the same legal consequences on an offer 
to all of them. In the case of a mortgage, the legal effects 
"of tender are to stop the running of interest from the date of 
tender. To deny a co-mortgagee the right of accepting the tender 
and giving a valid acquittance of the debt will be tantamount to 
penalising the mortgagees by depriving them of the interest on the 
principal for the refusal of the tender by a co-mortgagee who is not 
empowered to accept the same. In other terms“ the refusal 
of the tender by a co-mortgagee involves the forfeiture of interest 
but he is not legally empowered to accept the same and give a 
valid discharge of the debt. One would have expected that a 
c&mortgagee was empowered to accept the tender and‘give a valid 
discharge of-the debt if his refusal would mean the @essation of 
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ki interest. However as the provisions of the Indian Centtract Act. A ) 


stand, it may be safely said that inspite of the judicial;divergence 
on*the point, the correct view seems to be one which’does not hold 
payment to one mortgagee as payment to all. 


Now, the last point to be discussed in this connection is the 
deposit made by persons who séek to set aside auction-sales as 
provided under O. 21, r.89, ©. P. C. The rule entitles two 
classes of persons to have an auction sale sel aside, firstly those 
who own the property and secondly those who hold an interest in 
the property by reason of interest acquired before such sale. The 
condition , precedent to the reversal of the sale is the tender of a 
sum by the applicant which comprises five per cent. of the purchase 
money for payment to the purchaser and the amount specified in 
the sale proclamatjon for payment to the decree-holder. But as 
observed above, the tender ought to be unconditional. A tender 
subject toa condition that it is not to be paid to the decree-holder 
until the decision of a particular case is not a good deposit. It 
will not avail the applicant seeking the reversal of the sale to make 
the tender with a condition attached that the decree-holder is 
not to withdraw the amount until Ithe decision of the appeal against 
the decree in execution of which the sale has taken place, cf. 
Mussetic Shakott y. Jotindra Mohan Tagore,1 C. W. N., 132. 
But the applicant has got a ldcus penitentiae and is entitled to 
withdraw the condition imposed upon the tender, cf. Mathur v. 


Bansidhar, 10 I C., 880 and Skam Soonder Singh v. Munshi 
Mushaheb Lal, I. L. R., 2 Cal., 544. 
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7 « NOTES AND CUTTINGS 
. THE LATE MUNSHI GULZARI LAL atk 
_ We werc yet mourning the loss of Jamini Mohan Banerji and now’ 


< we have to mourn the loss of Munshi Gulzari Lal. Munshi Gulzari Lal 
` was not only a most respected advocate of the Court, he was, what is 


rarer, a great gentleman. He was entirely free from malice, and had, 
in truth, no enemy. His friends were legion and for long shall they 
miss his genial, kindly presence. He died after a very short illness. 
He worked in Court till Friday afternoon, and passed away on Saturday 
night. Feeling references were made to him in the High Court on 
Monday morning and his Lordship the Chief Justice, in the eloquent 
tribute he paid to the memory of the deceased, voiced the sentiments 
not only of the Bench, but of every member of the bar and indeed of 
every one who knew Munshi Gulzari Lal. Ows is a speciai loss. He 
took the keenest interest in the Allahabad Law Journal ever since it 
was started in 1904, and was for many years one of the Directors of 
the Allahabad Law Journal Company. We offer our condolence to his 
son and other members of the family on their great bereavement. 


SIR GRIMWOOD MEARS’ SPEECH ON MUNSHI GULZARI LAL 


GENTLEMEN OF THE BaR,—~A lriend, whom all of us greatly 
esteemed, passed away on Saturday night. Mr. Gulzari Lal had been 
a member of this court for upwards of 30 years. He had been an 
advocate for a considerabie time and he was a man whose character 
was exemplified in one sentence. Three minutes ago as I came through 
the corridor of this court and spoke to one of my brother judges, he said 
he was a man who could always be trusled. He was a man who had 


‘tthe highest regard for the profession to which he belonged—and in 


court and out of court he carried on_his work with perfect rectitude. I 
am*sure that no one would contest when I assert that there is no 
incident of his professional career which could not be subjected through- 
out the whole of his life to the closest scrutiny. He had the great gift 
of very casy social intercourse and that endeared him to all of us, and 
we must all recollect that no party, no room, was ever complete without 
Mr. Gulzari Lal, and we all enjoyed his presence there. Year after 
year he added to the number of his fiiends in Allahabad, to his friends 
in Fatehgarh, and throughout the province. He had one great out- 
standing interest in life and that was the Kayastha Pathshala—and 
there must be many young men who have passed through that institution 
and many iads who are there now who will always remember with 
gratitude how he endeavoured to make that institution to become the 
great educational institution which it is to-day. 


. Latterly he did not have a very great volume of practice, but a very 
great volume of practice is a matter which does not necessarily make 
{or.a very happy or very complete life. I would say that Mr. Gulzari 
Lal with the practice which brought him contentment, which gave him 


‘an established position at the bar,.and with his many friendships, had 


a happy lile; and 1 hope that the example he has left behind will be 
remembered by all of us, and gpecially by the young men, to whom he 
always showed himself so willing to help and advise. On behalf of 
the bench we offer our sincerest sympathy to the relatives who mourn 
his loss.’ e 
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A PSYCHOLOGICAL ANALYSIS 


F 
TE ie FOR CRIME. 


The relation of psychology to law is as important as the knowledge - 


of the material world to understand the ‘nature and quality ’ of our acts. 
In law we are concerned only with acts and forbearances which are 
overt, which can be perceived by the senses (e), and this must continue 
until the time comes when the claims ot clairvoyance are univer- 
sally established and the internal workings of the mind are recognised 
by law as susceptible ot a correct analysis without reference to outward 
results, Even amongst acts We are concerned with those which are 
under human control (4) and avoidable(c). 


Psychologically considered, an lact is the determination of ‘will’? 
producing an effect in the sensible world (g). Its essentials are three, 
viz., an- exertion of the will, an accompanying state of consciousness, 
a manifestation of the will (e). It Is this manifestation only which we 
definitely know as an act and the other elements are only matters of 
belief—iéasonable or unreasonable: But we cannot fully appreciate 
‘the manifestation’ unless we have| some idea of the nature of its 
antecedents— the will’ and ‘ the accompanying state of consciousness’. 
This necessity leads us to psychology. 

‘Will’ has been variously sourced with desire (f), wish%g), inten- 
tion (4); and there are different theories of its nature (+). For our purposes 
it is enough to -say that “it is the internal crisis which precedes 


"or accompanies an act” or ‘“the| psychical cause by which the 
motor nerves are stimulated ’? (4). Professor James says that it is “na 


~ 





\ > wats 
(a) Halsbury . Laws of Eng., Vol. IX, p. 233. oe 
(b) Markby: Elements of Law, p. 114. 
(c) Bishop: Cri. Law., Vol. I, p. 196. Ruth. Inst. C. 18, S. 19. 
(d) Holland; Jurispr., p 105. 





(e) op.cit. 
- (A «g., in S. 85, I. P. C. e 
(g) Austin: Jurisp., p. 412. œ ; A 


hk) Keany: Outl. of Cyl. L., p. 37. Stroad : Mens rea, p. 21. 
A é.g., The ' Determisist and the Libertarian or Free Willist Schools * of 


®Philosophy. ‘ 
.(4) Zittlemann Irrthum, p. 36, cited 





n Holland’s Jurisp., p. 106, 
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anticipatory image of the sensorial consequences of a movement plus 
(on certain occasions) the fut that these consequences shall become 
actual, is the only psychic state which introspection lets us discern 
as the forerunner of a voluntary act” (/). According to Green it 1s 
“the action of an idea impelling to its realisation ” (#1), In plain 
language, a voluntary act has three elements: (1) the conscious end 
[‘cognition’], (2) the ditection of energy to that end [‘conation’], . 
(3) the manifestation of that energy. Of these three elements, the first 
two are mental states and constitute the essenéia of the will ard the 
third serves usually as, the legal standard. A serious deficiency in 


- either the conscious end’ or the direction of the energy’ has been 


considered in various countriesin Europe andin America as tantamount 
to a negation of the agency of the ‘doer’ of the act; but in India (m), 
Macnaghten’s case serves as a sort of Procrustean bed wherever the 
plea of insanity ıs raised. 


Macnaghten’s case has been adversely and justly criticised not only 
on the continent (z), in America (o), but even in England (Ż), and 
‘Insane impulses,’ if really uncontrollable (g), confer immunity on the 


- delinquent; and this is just, for ‘ will’ is as much liable to disease in 


its ‘conative’ aspect as in the ‘cognitive,’ and it is as improper to 
punish the one as the other. The progress of psychiatry in recent 
times is also an argument in favour of its recognition. Imagine a 
helpless person suffering from acute uboulia or neurosis, on the onehand, 
and a wicked ‘egocentric’ criminal on the other having the full use of his 
physical and mental powers, and you treat both alike. It may be said 
that we leave such cases to the executive. But why? They too have 
to decide according to certain principles. Why not declare them, 
and let the unfortunate accused as of right have the benefit of those 
principles, before the bench instead of a petition for mercy to the Loca] 
Government? 


Besides the nature of the will, we have to consider the reasons as 
to why certain essentially identical principles are 1ecognized both in 





(7) Principles of Psychology, Vol. TI, p. sor. 

+ (41) Prolegomena, gs. 152. 

~ (m) S 84,1. P. C. 

(7) ¢g., A German authorily thinks that “this case been the cause of 
countless judicial murders ” cited in Dr. Mandsley’s Resp, in Ment. 
Diseases, p. 109. 

(o) eg, State v. Wier Graftore6o [1864]; Stevens v. The State of Indiana 
cited on pp. 107-9 in Maudsley. op. cit. 

(7) See Albutt: System of Medicine (viii) 456, cited in K ny, on p. ss, 

Crl, and Stephen’s Hist. of Crl. L., Vol. IT® p. 167, Mauds ey on Resp. in 
o 


Mental Diseases. 
(7) Stephens : Dig. of Crl,L.,S.28, ° 
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offences and defences in different countries and civilizations. In India 
we have very different religious and moral notions and very different -- 
degrees of civilization; yet we have| a general sense of itresponsibility 
almost similar to that of people in Europe and America. For instance, 
aninfant up to the age of discretion is not liable to punishment for any 
harm which may be done by him; though sometimes the parent is 
expected to indemnify against the harm caused by his child. Intellec- 
tual and moral insanity are ase viewed in the same light. Public 
servants and judges are defended as doing theAvkm of sarkar. Similarly 
coercion of an officer or master is to a certain extent considered a 
good excuse. But it is strange that ‘marital coercion’ is not recognized 
even though the husband exercises ; much greater control over the wife 
in India than anywhere else, Private defence is allowed though it 
rather smacks-of retaliation and extends to occasions of unprovoked 
insult or abuse. Spirits are also recognised as evil agents taking posses- 
sion of aman. Bona fide mistakes of fact and law are generally mixed 
up and are held excusable, so also are acts done with a beneficent 
motive or with thé consent of the injured” person. Accidents in 
general, and misfortunes in particular, are usually recognized as good 
defences and no one worries about trifles. 


Such in broad outline are the popular notions of imesponsibility in 
India. More or less similar ideas picy ail in other countries ; and these 
similar popular conceptions have pen rise to very much the same 
legal exceptions everywhere (r). From the essential uniformity in the 
laws of various countries it is evident that the grounds of irresponsi- 
bility are linked with certain principles which are deep-seated in 
human nature and the differences in details are merely superficial. 
If these principles are set forth and classified with due regard to their 
ultimate psychological nature, the division will be more natural, 


Hale was the first to attempt Sach a classification (s) which, however, 
has beén considered incorrect (¢). Blackstone made another (7-1) which is, 
according to Kenny, defective in| psychology (u). Russel has not 
discussed the psychological side of the problem (v). Stroud (w) is 
the only author who has given to|the subject the attention which it 
deserves. Amongst Indian authors Dr. (now Sir) Gour hast but 


on 


(r) Criminology by Garofalo. 

(s) P. C., Chap. II. 

A Stroud . Mens rea, p. 22. ° 

t-1) Comm on Laws of Eng.,eVol. LY, Chap, II, p. 21. Š 

(n) Kenny: Outls. of Cri. L., p. 49. 

(v) Crimes and Misdémeanours | 

(w) Mens rea š | : 
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slightly touched that subjeet (x). But the principles which he ulti- 
mately reduces to two (y) are fot quite sound. ‘The existence of 
‘criminal intent’ is not a true test. It is too narrow as it excludes cases of 
‘knowledge’, ‘ rashness ’, ‘negligence,’ etc.—what Austin calls “criminal 
inadveitence-” (s) or, in the words of Bishop, ‘‘criminal carelessness 01 
indifference” (s-1). If Dr. Gour means by criminal intent the already 
exploded (a) doctrine of mens rea, the adjective criminal reduces the 
argument to a petitio principii. 


But apparently better results will be possible if we divide acts 
according to the nature of the accompanying will and mark off those 
which are recognized by law from those which are not. I have suggest- 
eda division in the annexed scheme which appears to me to be a logical 
classification of excusable offences from a subjective point of view. | 


Under this scheme the first division of ‘Acts’ is into those where the 
Will is ° Present’ and those where it is Absent in ‘essentia’, the latter in- 
cluding those cases where it is seriously impaired either in the ‘ cogni- 
tive’ or in the ‘conative ’ aspects or in both. 


Where it is present ix essentia and conforms to the generally accepted 
but undefined standard of freedom from external restraint, it is “ Normal, 
(2). Usually a man committing a crime with a ‘Normal? will is liable 
to punishment, but cases do arise where this is not so. Constitutional 
Law (4-1) places the sovereign above law and the comity of nations 
attaches a similar sanctity to the person of foreign sovercigns and 
their ambassadors (4-2). The defence of status in such cases is 
' Absolute’, A * Qualified? defence is permitted in Cases coming 
under S. iro of the Government of India Act of 191g. Apart from 
status the Penal Code makes special provision for cases covered by 
' Special ’ or ‘Local’ law or acts passed by legislature superior to the 
Government of India. Similarly under S. III of the Government of 
India Act, the Governo1-General-in-Council may authorise an act, other- 
wise a crime, by a written, order and the Penal Code will not affect 
the agent. Besides these „S. 95 protects a man from responsibility in 


(x) Penal Law, Vol. I, p. 379. \ 
(y) Ibid, p. 379. 
(z) Aust Jurisp., p. 1059. 
- (z-1) Cil. Law, p. 315. 
(a) Mayne: Cil Law, Vol. II, p. 9. Stephen’s Hist. of Cr). Law of Eng.. 
Vol. II, Chap. XVIII, p. 9s. Kenny, p 48. Russell. Crimes and 
Misd., pp. 104-5, citing, Toppers v. Marcus. Also Harris - Cri. L., p 
13-14 and Huda (T. L. Lt 1902), p. 178. 
(46) See Secs. 5 and os, I. P. C. . 
(4-1) Anson: Law of Constitution, Part II. PP- 4-5 and 476. Alse see Narada 
s Institutes, XVIII, 21. 
(4-2) Anson, pp. 293—5s, VII Anne, c 25. Westlake . Internationa Law, 273-9 
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cases where the harm done ts too insignificant for serious notice. 


Between a Normal’ and a defective ‘will’ lie a large number 
of cases which follow an ‘Abnormal will,’ which accounts [or certain 
important defences (c). For exaniple, where the will is affected by 
bona fide mistake of fact as to rights (d) or duties (e) or is coerced by 
threat of immediate death (/), or by) necessities of certain kinds (g), the 
will is certainly not ‘normal’ nor is it disordered. It lacks something 
though not essential yet important for its determination : it is * Swdnor- 
mal’ (h). On the other hand, where the choice of an action or the 
determination of the will has something more than the will of an average 
man, it is supernormal’ ¢. g., a judge, (#) or anyone acting in pursuance 
of (#1) his orders is protected because of the judicial privilege. Similarly 
consent (/) or ‘ beneficent motive’ (4) and ‘the right of private 
defence ’ (Z) place the ‘ will’ of the person above that of an ordinary 
man in ordinary circumstances, and it may be considered * Supernor- 
mal’ (m). Both the cases, subnormal and supernormal, may by a 
generic term be described as ‘ Abnormal ’ (n). But in all these cases 
the functional capacity need not be wanting. 


Technically speaking, it is very rare that ‘will’ is absolutely absent. 
It is only relatively * absent ’ (#-1) and imperfect. As discussed above 
it has two elements and may be absent either in its ‘cognitive’ or 
‘conative’ aspect leading to ‘ intellectual ’ (o) or * moral? (g) insanity. 
Immaturity of intellect (4-1) and temporary intellcctual insanity caused 
by involuntary intoxication (g) stand on almost the same footing. 


The absence of will may be complete (r) i. e., affect both the 
conative and cognitive aspects of the will. It may be absent ge facto(s), 


(c) SS. 76—79, 81, 88—106. 

(a) S. 79» | 

(e) S. 76, 

A S. 94 = 
g) SS.81 and 106, 

(4) SS. 76 and 79, 94, 81 and 106, | 


(23-1) S 78. | 
(7) S. 87. 
(24) SS. 88-89, 92-93. | 
(7) SS 96—105. | 
(m) SS 77-78, 87—89, 92-3, 96—105. 
(x) SS. 76—79, 81, 87—-106. 

(7-1) SS. 82—85 





(0o) S. 84. 

() Not allowed in India ° i 
(2-1) S. 83. ° e 
(g) S. 85. t e 
Ke S. 84-85. : 
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s) S. 83. . | 
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A TREATISE ON THE LAW OF EASEMENTS AND LICENSES IN 
BRITISH INDIA, being a commentary on the Indian Easements Act, 
and other enactments relating to easements and licenses, by Brinda 


> Ban Katiar, B.A., B.Sc., LL.B., Vakil, High Court, Allahabad ; 


Butterworth & Co. (India) Ltd., Chita. 1925. 


We welcome this commentary on the Indian Easements Act 
The law of easements is a subject which had so far not attracted 
the attention it deserved from legal text-book writers. The only | 
standard Indian work on the subject was that of Peacock and there 
was undoubtedly room fora well-planned work on this branch of 
the law. Mr. Katiar’s book will supply a long-felt want. It is ar 
up-to date work on the subject. In form the book is a commentary, 
critical, analytical and expository on the Indian Easements Act in 
the shape of notes appended to each section of the Indian Ease- 
ments Act. There are in addition several chapters in appendix A 
dealing with special characteristics of important easements, such as 
easements relating to air, to access and use of light, to the flow, 
purity and taking of water., for use and consumption, and easements 
of ways and support. Thére is a particular chapter dealing with 
miscellaneous easements, such as easement of projections, burial 
~holding a market, ferries, pasturage, privacy, fishery fences and 
easements relating to trades causing nuisance. In appendix B the 
English Prescription Act is reproduced, so are relevant portions of 
the Limitation Act and other enactments relating to éasements and 
licenses. The book is a very useful one and it is apparent that the 
learned author has‘ bestowed considerable research and industry 
upon his subject. The notes are accurate and the leading English 
decisions are referred to in appropriate places. We have no doubt 
that the commentary dn the Easements Act and specially the 
chapters in Y appendix A ‘relating to various easements about which 
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cases occur so frequently in this province would be found useful to 
the Bench and the Bar alike. We hope that this book will meet 
the success it deserves. : 

THE YEARLY DIGEST OF INDIAN AND SELECT ENGLISH 
CASES FOR 1925, by R. N. Iyer; B.A., B.L., and V. V. Chitaley, 
B.A., LL B., Madras Law Journal Office; Price Rs. 5. 


The compilers of this invaluable Digest are to be congratulated | 

~ for the commendable promptitude with which they bring it out soon 
after the close of the year. The Yearly Digest is familiar to the 
profession all over India and is noted for its fullness, accuracy and 
neatness of get-up. All those features are retained in this volume. 





. THE LAW OF EVIDENCE IN BRITISH INDIA, by M. C. Sarkar, 
late of Bengal Civil Service, and S. C. Sarkar, B.L., Pleader ; Third 
Edition by S. C..Sarkar, B.L., with a foreword containing hints on 
points of practice and procedure by C. Walsh, M.A., K.C., Judge, 

‘High Court, Allahabad. Calcutta, 1926; M. C. Sarkar & Sons. 


The second edition of this treatise on ‘ evidence was published 
in 1924 and the fact that another edition has been called for within 
two years isa well-deserved tribute to its excellence and utility. 


This edition has been brought up-to-date and all new cases have 
been noted in appropriate places. The commentaries on several 
branches of the law prepared by Mr. S. C. Sarkar are so well-known 
to the Bench and the Bar and now are so in frequent use thatitis *%. ‘* 
unnecessary to dwell upon the merits of any particular work. ': This 
commentary on the Indian Evidence’ Act is full, accurate and 

. handy, and for a work of daily reference it is good indeed The 
price 18 very moderate. i 


t 
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HINDU FAMILY PROPERTY ALIENATION 





Every lawyer with experience in India is familiar with that 
litigation in which a member of a joint Hindu family brings his suit 
to set aside an alienation of the family property It is a serious 
evil that these cases should be so numerous. The great majority 
of them are false. The alienation was in fact perfectly sound in 
law, all the persons entitled to act for the family agreeing to the 
sale. The suit is brought because the famiy, having obtained the 
price, is ready for a gamble in litigation on the chance of re-gaining 
the property which they sold. It follows that, in addition-to the 
waste of time and moncy which the litigation involyes, these cases 
are a fruitful source of perjury. A peculiarly objectionable feature 
of the evidence offered arises out of the rule of Jaw that a Hindu 
son is responsible for his father’s debts but not if they were con- 
tracted for immoral purposes. This gives rise to the disgusting 
sight of a man standing up in the witness-box and swearing before 
the whole world that his father wasa drunkard anda _ profligate, 
‘although these statements are quite false and are merely made for 
the purpose of depriving the purchaser of the property he has paid 
for. Nor does the evil stop here. The result of so many suits of 
this kind being brought is that no purchaser of immovable property 
“belon ging toa Joint Hindu family property feels secure. The 
European Banks have ceased to advancè money on such property. 
Hindu families have often to let their property go for less than its 
value, because they cannot give a satisfactory title. 


This state of things is a serious blot on our legal, system. Is 
no remedy possible? Itis submitted that there is a remedy. If 
the managing member of a joint Hindu family could go:before the 
court in the same way as the guardian of a minor doés, and obtain 
the sanction of the Court to the alienation, it might be possible to 
rule out these suits altogether. The procedure would be some thing 
of this kind ; that the karta or managing member should makt an 
application to the District Judge setting forth the sale or mortgage 
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which he proposed to make and the family necessity involved. 
would also supply a list of all the members of the joint family 
the property. The Judge would then make snch inquiry as he 
considered necessary. He would satisfy himself that the petitioner 
had supplied all the names and that he was not acting in fraud of 
any member of the family. If he was not so satisfied, he would 
refuse sanction. If he granted sanction, the sale could not after- 
wards be questioned, even by a member who had not in fact been 
notified. This Jast provision will no doubt appear to some to be 
apen to objection. But if any loophole is left for litigation, a joint 
Hindu family may be trusted to get through that loophole. The 
whole object of this proposal is that the matter should be investigated 
before alienation takes place, and investigated in such a way as to 
bar absolutely the raising of the question again after a lapse of 
years, when it may no longer be possible to arrive at the facts. If 
the District Judge conducts his mquiry as he ought to do, cases of 
mjustice would be very rare. It is not proposed to deprive the 
objecting member of his right to obtain his proper share of the 
purchase money. It is no great hardship to deprive him of the 
right he has now, to disturb a long standing transaction, and to oust 
an honest purchaser from the property which he has bought. 


The term “ family necessity” ought to receive a liberal inter- 
pretation, so as to include the “evident adyantage ’ mentioned in 
section 1I of the Guardians and Wards Act „A joint Hindu family 
ought not to be precluded from disposing of its immovable property 
to its own advantage. 


Indeed, in cases where all the members of the family have 
attained majority, and all consent, the Court ought to give sanction 
irrespective of family necessity. 


It his been said that there is no better test whether a measure 
is practicable or not than to throw it into the formofan Act. We 
do not shirk the test. With the fullest admission that it is capable 
of improvement, we submit a draft enactment. 

The Act is merely permissive. It is not proposed to compel 
the manager of a joint Hindu family, to obtain the sanction of the 
Coprt. But it may fairly be expected that the purchaser? preferring 
to obtain a good title, will force the managing member int® Court 
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A DRAFT ENACTMENT 
.3 Act may be called the Hindu Alienation Act 
-2 Whenever the manager of a joint Hindu family desires to 
obtain the” previous sanction gf the court to the alienation of any part 
of the immovable property of the family, it shall be lawful for him 
to present an application in the court of the District Judge. 

3. Ifthe affairs of the family are managed not by a single 
member but by several the application may be presented by any one 
or more of those managing members. 

4. The application shall set forth :— 


(a) the nature of the alienation, whether mortgage or charge 
or transfer by sale, gift, exchange or otherwise or lease; 

(4) a full description of the property ; 

(c) a statement of the income, if any, derived from the pro- 
perty during the last 3 years ; 

(d) in case ofa sale, the sale price; in case of a mortgage, the 
mortgage money, the period and the rate of interest ; in 


case of exchange the property to be received in exchange, 
in case of alease, the rent reserved and the period ; 





(s) where a purchaser or other transfer has been found, his 
name and address ; ; 

(f) the nature of the family necessity or antecedent debt, as 
the case may be ; ` 

(g) a complete list of all the members of the family including 
minors. ; 

5, The District Judge may, in his discretion, require further 
nformation. 

6. On receiving the application and the further information, if 
any, which the Court may require, the Court shall fix a date for the 
hearing thereof, and cause notice of the application and of the date 
fixed for the hearmg.—  . : i 

(a) to be served in the manne, directed in the Code of Civil 
Procedure, on (1) ail the members of the family, whether 
named in U% application or otherwisc known to the 


e - 
Court s 


» 
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(2) the purchaser, if any ; and 


(3) any other person whom, in the opin’ 
Court, special notice of the application should tbe given ; . 


(6) tobe posted on some conspicuous part of the Court 
House, and of the residence of the family, and otherwise c 
published in such manner as the Court, subject to any 
rules made by the High Court under this Act, thinks fit. 

y. On the date fixed for the hearing of the application, or as 
goon as may be, the Court shall hear such evidence as may be 
adduced in support of or in opposition to the application, and also any 
evidence which the Court may, of its motion, call for E 









8. If the Court considers that the application ought to 
granted, the Court shall make an order sanctioning the pro 
transfer. The order granting sanction shall recite the 
necessity or antecedent debt, describe the property with resp 
which the act permitted is to be done and specify such condi 
if any, as the Court may see fit to attach to its sanction 


9. If the Court is not satisfied that the application ought to be 
sanctioned, it shall make an order in writing refusing sanction and 


\ 


giving the reasons. - 
10. An appeal shall lie to the High Court from any order 
passed by the District Judge under section 7 and section 8 of 
this Act. 
11. If the District Judge has sanctioned the alienation, no st 
shall be maintained to set aside the alienation on the ground 
there was no necessity or antecedent debts, as the case may b 







to justify the alienation. 

12. No alienation, which would be good in law apart from this 
Act, shall be void merely because the sanction of the Court was 
not obtained. l 


Disivict Judge. 
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CRIMINAL PROCEDURE ÎN BRITISH INDIA, being a commentary 
on Act V of 1898 as amended uptodate by Sir John Woodroffe, 
formerly a Judge of the High Court at Calcutta; Thacker, Spink & 
Co., Calcutta, 1926. 


The legal profession in India is undcra deep debt of obligation 
to Sir John Woodroffe. His treatises in collaboration with the Right 
Hon’ble Syed Amir Ali on the law of evidence and on civil proce- 
dure have become classics. His present commentary on the criminal 
procedure will complete the series of authoritative commentaries on 
procedure and evidence. It is difficult to write adequately of the 
merits of a new work from the pen of Sir John Woodroffe. It is 
sufficient tosay that it has been prepared with all that skill and 
learning and industry with which the profession is familiar. The 
commentary is critical as well as expository, and a critical exposition 
of the law from the pen of an eminent authority such as Sir John 
Woodroffe possesses a value of its own. Numerous commentaries on 
criminal procedure exist but we are sure that this work on criminal 
, procedure will soon win a place of its own. The get-up of the 
book does credit to the well-known publishers and the price is not 


excessive, 





COMPANY LAW, being an exhaustive and critical commentary on 
the Indian Companies Act, 1913, together with the Indian Companies 
Rules and Forms thereunder, by Kaikhosru J. Rustomji, Barrister-at- 
Law, with a foreword by the Hon’ble Mr. Justice Dalip Singh, 
annotated upto December, 1925; Lahore, ‘Empire Law Publishing 
Society, Law Publishers, 


Mr. Rustomjidoes not require any introduction as an author. to 
the legal profession in India His treatise on the Jaw-of limitation 
- was prepared on a plan which has been found by experience to be of 
extreme utility. Mr. Rustomji has fpllowed that plan successfully in 
his other books. His present work on Company Law is the most 
accurate as wellas the*most concise on the subject that we have tome 
across, The law relalifig to companies is 3. technical, obscure, and 
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practically purely judge-made law transformed into statute. In a book 
of 400 pages the learned author has expounded the principles lucidly 
and has referred to almost every important authority, English and 
Indian, on the subject. Standard works of great bulk on companies 
exist but /Ats do0k in its efficient handlifg of the subject can hold its 
own with any other text-book. Theduties of directors, auditors and 
secretaries have been very fully explained and to all laymen ‘whose’ 
business lies in the management or control of companies, we can 
confidently recommend this work. The rules in Table ‘A’ have also 
been carefully annotated. All cases upto the end of 1905 have been 
incorporated either in the text or in the addenda. While regretting 
the delay in noticing the work we are glad to think that we have had 
opportunity to test its merit and accuracy by actual experience. 





THE LAW OF PLEADINGS IN BRITISH INDIA WITH PRECE- 
DENTS, by P. C. Mogha of the Provincial Judicial Service; Eastern 
Law House, Law Publishers, Calcutta, 1926. 

We are glad to find that the art of drawing proper pleadings 1s 
receiving proper attention. Only a short while ago, we noticed in 
these pages a book on the subject prepared by Mr. Justice Walsh 
and Dr. Weir. The present work is richer in forms and precedents, 
and discloses an intimate familiarity with the requirements of 
practitioners in the Mofussil. The first 162 pages are devoted to a 
discussion of principles. The remaining three hundred pages are 
occupied by precedents of plaints, written statements and memoranda 
of appeal. The learned author has expounded the principles of the 
law of pleadings with great acumen and accuracy. Weare parti- 
cularly glad that he has made some very salutary observations 
regarding the way in which memoranda of appeal are usually drafted 
in the Mofussil. The foot-notes to the precedents contain very 
valuable notes dealing with the branch of the law to which each 
precedent relates. We find from a letter printed as an mtroduction 
to this volume.that it has gained the high commendation of the Hon’ble 
Sir Grimwood Mears, Chief Justice of the Allahabad High Court. 
That commendation is richly deserved. We hope that every beginner 
in the profession will avail himgelf of the labours of Mr. Mogha 
The*þook bas been printed at the Allahabad Law Journal Psess, and 
the work, need hardly be said, has been well done. > 
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REPORTS ON INCOME TAX CASES, edited by P. R. Srinivasan, 
M A., B.L , Vakil, High Court, Madras, with an introduction by Sir 
Murray Coutts-Trotter, Kt, M.A., Bar-at-Law, Chief Justice, High 
Court of Judicature at Madras, Volume I (1886—1925), printed at 
the Madras Law Journal Press, Mylapore, Madras, 1926. Price 
Rs _ 10. 


This is a collection of cases decided under the Income Tax 
Acts of 1886, 1918 and 1922, and the Income Tax Regulations of 
Mysore and Travancore together with a selection of cases under 
the Excess Profits Duty Act. The law of Income Tax is assuming 
great importance every day in India. It is being carefully adminis- 
tered by a skilled agency throughout India and the right given to 
the assessee to have a point of law referred for the opinion of the 
High Court is being availed of frequently. We think that it was 
a happy idea which prompted Mr. Srinivasan to bring together all 
the Indian decisions on Income Tax Law in one volume. He has 
arranged the cases under three Acts in chronological order and in 
this way one can easily determine how the law has developed. The 
Income Tax Act applies throughout British India and it is necessary 
that there should be, as far as possible, unanimity in its interpreta- 
tion in the various High Courts. A collection of cases such as 
the present helpsin securing such uniformity. The learned Chief 
Justice of the Madras High Court has remarked favourably in his 
introduction about the expediency of such a publication and has 
noticed the remarkable care with which it has been printed. We 
recommend this volume to the notice of every Income “Tax Officer 
and to all those who have to deal with this branch of the law. 


————y 


THE INTEREST TABLES, by Zamirul Islam Khan, B.Sc., LL.B., 
U. P. Judicial Service ; Kays & Co, Booksellers and Publishers, 
Rasalganj, Aligarh, 1926 ; First Edition, Price Rs. 2/8. 

This book containing interest tables should prove extremely 
useful for purposes of reference in every day practice to both the 
Bench and the Bar, as well as to Zamindars, Bankers and business 
men, ~}t contains tables of simple dnterest worked out separately 
on various sums upto a lac of rupees at various rates between thrée 
pies per mensem to thee rupees and two annas per mensem for 
periods ranging from ofie-day to three years. It is plain that the 
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work of calculating interest must have caused the compiler enormous 
trouble. Tables have been repeatedly checked and can be depended 
upon as absolutely correct. Compound interest can also be calculated 
with the assistance of these tables. We have no doubt the book 
will supply a long felt want and will b£ welcomed by the members of 
the profession The book has been very neatly, legibly and caretully 
printed with practically no errors and the price is very moderate. 





INDIAN PENAL CODE AS MODIFIED UP TO DATE, by Dinesh 
Chandra Roy, M A., B.L., Vakil, High Court, Calcutta ; M.C. Sarkar 
& Sons, Law Publishers and Booksellers, Harrison Road, Calcutta. 


This commentary on the Indian Penal Code has been prepared 
ona rather new plan. The aim of the author has been to assist 
the defence counsel] Emphasis has, therefore, been laid on what 
the prosecution must prove in cach case and the line that may 
advantageously be taken by the accused to defend a charge under 
each section of the Penal Code. It is really a question of the angle 
of vision. In the end every commentary On the Indian Penal Code 
must expound the law as it stands and every work well done is 
bound to be useful to all persons alike, whether magistrates, pro- 
secutors or the accused. We have examined this commentary with 
great care and we are glad to state that it is full, accurate and it 
contains reference to all the relevant authorities. The learned 
author has done well in quoting verbatim from the leading decisions 
on the subject-matter in hand. Wherever a judge expounds the 
principles, it is preferable to state his opinion in his own words. 
The book contains all the usual contrivances to facilitate ready 
reference. It is well printed and is handy in size. We wish it 
SUCCESS ' 





~ 


THE CODE OF CIVIL PROCEDURE (AcT V OF 1908), by Mahim’ 
Chandra Sarkar, Sixth Edition, by his son P. C. Sarkar, Pleader, 
Calcutta ; Butterworth & Co., (India) Ltd., 1925 


A commentary on the Code of Civil Procedure, ‘which has 
reached in a comparatively short time the ‘sixth edition, des not 
‘stand in need of any commendations at the hands of a reviewer. 
It i is well-known to the profession. It is complete, it is exhaustive 
and it is critical, and the citation of ° authorities B more than 


+ 
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exhaustive. There is probably no case reported anywhere which 
has not been introduced in it at appropriate places. The book 
has become very unwieldy to handle owing to its bulk and we 
suggest that thinner paper may be used in the next edition. 





A STUDY OF THE LAW IN BRITISH INDIA RELATING TO JUDI- 
CIAL Evidence, by Harendra Krishna Mukherjee, M.A., B.L., Vaki, 
High Court, Allahabad, with a foreword by the Hon'ble Mr. Justice 
Sulaiman, M.A., LL.D. The Indian Press Ltd., Allahabad, 1926. 


In January last we had occasion to express our admiration for 
Mr. Harendra Krishna Mukherji’s hand-books on the Law of Civil 
Procedure and Transfer of Property. He has now favoured the 
law students with another volume in his “Law Student’s Series” 
on the Law of Evidences. It is a satisfaction to note that Mr. 
Mukherji has taken in hand successively precisely those subjects 
which appear dry and obscure to the student and the beginner. 
This volume on “ Judicial Evidence” is certainly as good, if not 
better, than its companions in the series. The author carefully 
explains all difficulties which beset the path of students in under- 
standing the seemingly abstruse rules of evidence, and emphasizes 
the reasons of public policy underlying those rules. The book is 
in many respects a model text-book for students. It is not encum- 
bered with a mass of references to case-law; we, however, deprecate 
in a book of this description references to non-official law reports 
which are not easily accessible. The book is neatly got-up, is 
handy in size, and will, we have no doubt, be welcomed by students 
far and wide. : 





WILLS ON CIRCUMSTANTIAL EVIDENCE, as edited by the Rt. 
Hon'ble Sir Alfred Wills, Kt., P. C., formerly one of his Majesty’s 
Judges of the High Court of Justice, re-edited with Indian Law by . 
Mr. Krishnamacharia, M A., M.L., Ph. D., Indian Edition, Calcutta ; 
Butterworth & Co, 1925. 

Dr. Krishnamachariar deserves well of the profession in India, for 
bringing an Indian edition of Wills’ famous treatise on Circumstan- 
tial Evidence. The first edition of this standard work was published 
so far back as 1838, and the fact that it still continues tobe referred 
to almost with reverence after nearly a century, proves its sterling 
metit.: Under the Indian Evidence Act, evidence may be direct or 
circunistantial, meaning thereby, as is said in the introduction, an 

. 3 : 
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expression of personal knowledge’ of the fact in issue, ùa evidence of 
collateral facts, which lead to any inference on the fact in issue. It 
is obvious that circumstantial evidence may be of the most diverse 
kinds possible, and though witnesses may lie, good circumstantial- 
evidence, if available, is of the utmost importance. Rules relating to 
presumptions and to interpretation of motives which are results of 
centuries Of judicial experience and wisdom are leisuredly discussed 
in this treatise. The whole work is Givided into eight chapters, 
Two chapters discuss the nature of circumstantial evidence and its 
force and effect. One chaptér deals specifically with what is called the 
the proof of the corpus delicté A separate chapter is devoted to the 
“inculpatory indications of motive”. The learned editor has referred: 
to important Indian decisions at appropriate places and has based him- 
self upon the latest English edition published by the late Mr. Justice 
Wills, a son of the author. We wish success to this Indian edition 
and commend it to thé notice of the profession. The book has 
been published by the well-known publishing House of Messrs. But- 
terworth & Co., and indeed it is well got-up. 





TUE INDIAN SUCCESSION ACT (ACT No. XXXIX oF 1925) for 
students and practitioners, by Pestonjee Limjee Paruck, B.A., LL.B., 
Attorney-at-Law, High Court, Bombay; Messrs. N. M. Tripathi 
& Co., Booksellers and Publishers, 1926. 


This is a commentary on the new Indian Succession Act, which 
consolidates the law relating to intestate succession applicable through- 
out British India The commentary follows the usual lines; each 
section is annotated and all relevant authorities have been cited. 
The general principles have been carefully analysed and stated 
accurately in simple language with a view to assist the students and 
beginners. We have no doubt that the book would be found useful. 


—— 
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ELEMENTS OF THE LAW OF INSOLVENCY IN BRITISH INDIA, 
by Nanubhai Bhaidas Abuvala, B.A., LL.B., Solicitor, High Court, 
Bombay ; 1926. Price Rs. 2-8 0. 


This is a small handy book on the Law of Insolvency primarily 
meant for students. The author has dealt with the Insolvency Law 
not by way of annotation to the sections of any Act but in ‘a series 
of chapters in which the principles of the insolvency law are carefully 
expounded and references to the relevant sections of the Presidency 
Towns and the Provincial Insolvency Acts are given. We have no 
doubt that the book will be found useful as a good introduction to 
the Law of Insolvency by the students and the beginners i in the 
profession. qe "> 
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GOVERNMENT OF INDIA ACT 


THE INDIAN SUCCESSION ACT 
(No. XXXIX OF 1925) * 


[Received the Governor-General’s asent on the 30th 
September, 1925 | 


CONTENTS 
PART I i 
PRELIMINARY 
Short title. 
Definitions. 
Power of Local Government to exempt any race, sect or 


tribe in the terrıtories administered by the Local Govern- 
ment from operation of Act. 


PART II 
OF DOMICILE 
Application of Part. 


Law regulating succession to deceased person’s immovable 
and movable property, respectively. 


One domicile only affects succession to movables. 

Domicile of origin of person of legitimate birth. 

Domicile of origin of illegitimate child. 

Continuance of domicile of origin. 

Acquisition of new domicile. 

Special mode of acquiring domicile in British India. 

Domicile not acquired by residence as representative of 
foreign Government, or as part of his family. 

Continuance of new domicile. 

Minor’s domicile. . 

Domioile acquired by woman on marriage. 

Wite’s domicile durjng marriage. 
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17. Minor’s acquisition of new domicile. 
18. Lunatic’s acquisition of new domicile. 


19. Succession to movable property in British India in absence 
of proof of domicile elsewhere. 





PART III 
MARRIAGE 


20. Interests and powers not acquired nor lost by marriage. 


21. Effect of marriage between person domiciled and one not 
domiciled in British India. 


22. Settlement of minor’s property in contemplation of marnage. 


— a a 


PART IV 


OF CONSANGUINITY 
23. Application of Part. 
24- Kindred or consanguinity. 
25. Lineal consanguinity. 
26. Collateral consanguinity. 


27. Persons held for purpose of succession to be similarly related 
to deceased. 


28. Mode of computing of degrees of kindred. 





PART V 
INTESTATE SUCCESSION 


CHAPTER I 


Preliminary 
2g. Application of Part. / 


r 
30. As to what property deceased considered to haye died ’ 
intestate. ( 


CHAPTER II 
Rules in cases of Intestates other than Parsis. 
31. Chapter not to apply to Parsis, e 
32. Devolution of such property. 


Clauses. 


33. 


34- 


35, 


36. 


37. 
38. 


39. 


40. 


41. 


50. 
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Where intestate has left widow and lineal descendants, or 
widow and kindred only, or widow and no kindred. 


Where intestate has deft no widow, and where he has left 
no kindred. 


Rights of widower. 
Distribution where there are lineal descendants. 


Rules of distribution 
Where intestate has left child or children only. 


Where intestate has left no child, but grandchild or grand- 
children. 


Where intestate has left only great-grand-children or remoter 
lineal descendants. 


Where intestate leaves lineal descendants not all in same 
degree of kindred to him, and those through whom the 
more remote are descended are dead. 


Distribution where there ave no lineal descendants. . 


Rules of distribution where intestate has left no lineal 
descendants. 


Where intestate’s father living. 


Where intestate’s father dead, but his mother, ee 
and sisters living. 


Where intestate’s father dead and his mother, a brother or 
sister, and children of any deceased brother or sister, 
living. 

Where intestate’s father dead and his mother and children 
of any deceased brother or sister living. 


Where intestate’s father dead, but his mother living and no 
brother, sister, nephew or niece. 


Where intestate has left neither lineal descendant, nor 
father, nor mother. 


Where intestate has left neither lineal descendant, nor 
parent, nor brother, nor sister. 


Children’s advancements not brought into hotchpot. 
- CHAPTER III 
Special Rules for Parsi Intestates. 


Division of property among widow and children of intestate. 


Diyi8ion of property among widower and children of i in- 
testate ` 
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Clauses. 
52. Division of property amongst the children of male intestate 
who leaves no widow. a 
53 Division of property amongst the children of female in- 
testate who leaves no widower. 


54. Division of pre-deceased child’s share of intestate’s property 
among the widow or widower and issue of such child. 


55. Division of property when the intestate leaves a widow or 
widower but no lineal descendants. 


56. Division of property when the intestate leaves neither widow 
nor widower, nor lineal descendants. 


PART VI 

TESTAMENTARY SUCCESSION ~ 
CHAPTER I 
Introductory 


57. Application of certain provisions ‘of Part to a class of wills 
. made by Hindus, etc. ~ 


58. General application of Part. 
CHAPTER II 
Of Wills and Codtctls. 
59. Person capable of making wills. 
60. Testamentary guardian. 
61. Will obtained by fraud, coercion or importunity. 
62. Will may be revoked or altered. 
CHAPTER III 
Of the Execution of unprivileged Wills... 
63. Execution of unprivileged wills. 
64. Incorporation of papers by reference. 
CHAPTER IV 
Of privileged Wills. 
65. Privileged wills. 
66. Mode of making, and rules for executing, privileged wills. 
, CHAPTER V 


* Of the Attestation, Revocation, Alteratign and Revinal of Wills. 


67. Effect of gift to attesting witness. ° 
68. Witness not disqualified by jnterest or by being executor 
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Revocation of will by testator’s marriage. 

Revocation of unprivileged will or codicil. 

Effect of obliteration, interlineation or alteration in un- 
privileged will. 

Revocation of privileged will or codicil. 

Revival of unprivileged will. 


CHAPTER VI 


Of the Construction of Wills. 


- Wording of will. 


Inquiries to determine questions as to object or subject 
of will. 

Misnomer or misdescription of object. 

When words may be supplied. 

Rejection of erroneous particulars in description of subject. 

When part of description may not be rejected as erroneous. 

Extrinsic evidence admissible in cases of patent ambiguity. 

Extrinsic evidence inadmissible in case of patent ambiguity 
or deficiency. 

Meaning of clause to be collected from entire will. 

When words may be understood in restricted sense, and 
when in sense wider than usual. 

Which of two possible constructions preferred. 

No part rejected, if it can be reasonably construed. 

Interpretation of words repeated in different parts of will. 

Testator’s intention to be effectuated as far as possible. 

The last of two inconsistent clauses prevails. 

Will or bequest void for uncertainty. 

Words describing subject refer to property answering 
description at testator’s death. 

Power of appointment executed by general bequest. 

Implied gift to objects of power in default of appointment 

Bequest to “heirs”, etc., of particular person without qualify- 
ing terms. f e 

Bequest to “represçntatives,” etc., of particular person. 

Bequest without wards of limitation. 

Bequest in alternative. 
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Clauses. 


97. 
98. 
99. 
100. 


IOT. 


102. 
103. 
104. 
105. 
106. 


107. 


_ 108. 
109. 


I IO. 
III. 


112. 
113. 


II 4. 
115. 


116. 


117. 
118. 


119. 
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Effect of words describing a class added to bequest to 
person. 

Bequest to class of person under general description only. 

Construction of terms. f 


Words expressing relationship denote only legitimate re- 
latives or failing such relatives reputed legitimate. 


Rules of construction where will purports to make ‘two 
bequests to same person. 

Constitution of residuary legatee. 

Property to which residuary legatee entitled. 

Time of vesting legacy in general terms. 

In what case legacy lapses. 

Legacy does not lapse if one of two joint E die be- 
fore testator. 

Effect of words showing testator’s intention to give distinct 
shares. 

When lapse share goes as undisposed of. 

When bequest to testator’s child or lineal descendant does 
not lapse on his death in testator’s lifetime. 

Bequest to A for benefit of B does not lapse by A’s death. 

Survivorship in case of bequest to described class. 


CHAPTER VII 
Of void Bequests. - 


Bequest to person by particular description, who is not in 
existence at testator’s death. 

Bequest to person not in existence at testator’s death, sub- 
ject to prior bequest. 

Rule against perpetuity. 

Bequest to a class some of whom may come under rules in 
sections 113 and 144. 

Bequest to take effect on. failure of bequest void under 
sections I13, [14 or I15. 

Effect of direction for accumulation. 

Bequest to religious or charitable uses. ' 


CHAPTER VIII 
Of the vesting of Legacies. 


Date of vesting of legacy when payment er possession 
postponed. 


Clauses, 


I20. 


I2I. 


122. 


123. 


124. 


125. 


126. 
127. 
128. 
129. 
130. 
131. 


132. 
133. 
134. 


135. 
136. 


137. 


GOVERNMENT OF INDIA ACT 7 


Date of vesting when legacy contingent upon specified 
uncertain event. 


Vesting of interest in bequest to such members of a class 
as shal] have attained particular age. 
CHAPTER IX 
Of onerous Bequests. 


Onerous bequests. 


One of two separate and independent bequests to same 
person may be accepted, and other refused. 


CHAPTER X 


Of Contin gent Bequests. 
Bequest contingent upon specified uncertain event, on time 
being mentioned for its occurrence. 
Bequest to such of certain persons as shall be surviving at 
some period not specified. 
CHAPTER XI 
Of Conditional Bequests. 


Bequest upon impossible condition. 

Bequest upon illegal or immoral condition. 

Fulfilment of condition precedent to vesting of legacy. 

Bequest to A and on failure of prior bequest to B. 

When second bequest not to take effect on failure of first. 

Bequest over, conditional upon happening or not happening 
of specified uncertain event. 

Condition must be strictly fulfilled. 

Original bequest not affected by invalidity of second. 


Bequest conditioned that it shall cease to have effect in case 
a specified uncertain event shall happen or not happen. 


Such condition must not be invalid under section 120. 


Result of legatee rendering impessible or indefinitely post- 
poning act for which ne time specified, and on non-per- 
formance of which, subject-matter to go over. 


Perforfhance of condition, precedent or subsequent, within 
specified time, Further time in cage of fraud. 
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CHAPTER XII 


Of Bequests with Directions as to Application of Enjoyment. 


Clauses. 


138. 


139. 


140. 


141. 


142. 
143. 


144- 
145. 
146. 
147. 


148 


149. 


150. 
151. 


Direction that fund be employed in particular manner fol- 
lowing absolute bequest of same to or for benefit of any 
person. 

Direction that mode of enjoyment of absolute bequest is 
to be restricted to secure specified benefit for legatee. 


Bequest of fund for certain purposes, some of which cannot 
be fulfilled. 


CHAPTER XIII 
Of Bequests to an Executor. 


Legatee named as executor cannot take unless he shows 
intention to act as executor. 


CHAPTER XIV 
Of Specific Legacies. 


Specific legacy defined. 

Bequest of certain sum where stocks, e¢c., in which invested 
are described. 

Bequest of stock where testator had, at date of will, equal 
or greater amount of stock of same kind. 

Bequest of money where not payable until part of testator’s 
property disposed of in certain way. 

When -enumerated articles not deemed specifically be- 
queathed. 

Retention, in form, of specific bequest to several persons in 
succession. . 

Sale and investment of proceeds of property bequeathed to 
two or more persons in succession. 


Where deficiency of assets to pay legacies, specific legacy 
not to abate with genera legacies. 


CHAPTER XV 


Of Demonstrative Legacies. 


Demonstrative legacy defined? 


Order of payment when legacy directed to be paid out of 
fund the subject of specific legacy 
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CHAPTER XVI 


Of Adem ption of Legactes. 
Clauses. ; 

152, Ademption explained. , 

153. Non-ademption of demonstrative legacy. 

154 Ademption of specific bequest of right to receive something 
from third party. 

155. Ademption gro tanto by testator’s receipt of part of entire 
thing specifically bequeathed. 

166 Ademption pro tanto by testator’s receipt of portion of 
entire fund of which portion has been specifically be- 
queathed. 

157. Order of payment where portion of fund specifically be- 
queathed to one legatee, and legacy charged on same fund 
to another, and testator having received portion of that 
fund, remainder insufficient to pay both legacies. 

158. Ademption where stock, specifically bequeathed, does not 
exist at testator’s death. 

159. Ademption pro tanto where stock, specifically bequeathed, 
exists in part only at testator’s death. 

160. Non-ademption of specific bequest of goods described as 
connected with certain place, by reason of removal. 

161. When removal of thing bequeathed does not constitute 
ademption. 

162. When thing bequeathed isa valuable to be received by 
testator from third person; and testator himself, or his 
representative, receives it. 

163. Change by operation of law or subject of specific bequest 
between date of will and testator’s death. 

164. Change of subject without testator’s knowledge. 

165. Stock specifically bequeathed lent to third party on condition 
that it be replaced. 

166. Stock specifically bequeathed sold but replaced, and belong- 
ing to testator at his death. 


CHAPTER XVII 
Of the payment of liabilities in respect of the subject of a bequest. 
167. Non-liability of executor to exonerate specific legatees. 


168. Completion of testator’s title ‘to things bequeathed to be at | 
cost of his estate. 


169. ‘Exogeration of legatee’s immovable property for which land 
revenue or rent “payable periodically. 
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Clauses. 
170. 


171. 


172. 


173. 


174. 


175. 
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Exoneration of specific legatee’s stock in joint stock com- 
pany. 


CHAPTER XVIII 


Of Bequests of things described tn General Terms. 
Bequest of thing described in general terms. 
CHAPTER XIX 
Of Bequests of the interest or Produce of a Fund. 
Bequest of interest or produce of fund. 
CHAPTER XX 
Of Bequests of Annutties. 


Annuity created by will payable for life only unless contrary 
intention appears by will. 

Period of vesting where will directs that annuity be provided 
out of proceeds of property, or out of property generally 
or where money bequeathed to be invested in purchase 
of annuity. 


Abatement of annuity. 


176. Where gift of annuity and residuary gift, whole annuity to 


177. 
178. 
179. 


180. 
181. 
182. 
183, 


184. 
185. 


be first satisfied. 
CHAPTER XXI 


‘Of Legacies to Creditors and Porttoners. 


Creditor prima facte entitled to legacy as well as debt. 
Child prima facie entitled to legacy as well as portion. 
No ademption by subsequent provision for legatee. 


CHAPTER XXII 


Of Election. 
Circumstances in which election takes place. 
Devolution of interest relinquished by owner. 
Testator’s belief as to his ownership immaterial. 


Bequest for man’s benefit how regarded for purpose of 
election. 


Person deriving benefit indirectly not put to election. 


Person taking in individual capacity under will may in other 


character elect to take in opposition. ° 
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Clauses. 
186. Exception to provisions of last six sections. 


187. When acceptance of benefit given by will constitutes election 
to take under will. 


188. Circumstances in which knowledge or waiver is presumed or 
inferred. 


189. When testator’s representative may call upon legatee to 
elect. 
190. Postponement of election in case of disability. 
CHAPTER XXIII 
Of Gifts in Contemplation of Death. 


IQI. Property transferable by gift made in contemplation of 
death. 


PART VII 
PROTECTION OF PROPERTY OF DECEASED 
192. Person claiming right by succession to property of deceased 
may apply for relief against wrongful possession. 
193. Inquiry made by Judge. 
194. Procedure. 
195. Appointment of curator pending determination of proceeding. 
196. Powers conferable on curator. 


197 Prohibition of exercise of certain powers by curators. Pay- 
ment of debts, etc., to curator. 


198. Curator to give security and may receive remuneration. 


199. Report from Collector where estate includes revenue-paying 
land. 


200. Institution and defence of suits. 
201. Allowances to apparent owners pending custody by curator. 
202. Accounts to be filed by curator. 


203. Inspection of accounts and right of interested party to keep 
duplicate. 


204. Bar to appointment of secorid curator for same property. 
205. Limitation of time for application for curator. 


206. Bar to enforcement of Part against public settlement or 
legal direction by deceased. - 


207. Court of Wards to be niade curator in case of minors having j 
property subject*to its jurisdiction. 
208. Savthg of right to*bring suit, 
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_ Clauses. 
209. Effect of decision of summary proceeding. 
210. Appointment of public curator. 


PART VIII 
REPRESENTATIVE TITLE TO PROPERTY OF DECEASED ON 
SUCCESSION 


211. Character and property as executor or administrator as such. 
212. Right to intestate’s property. 

213. Right as executor or legatee when established. 

214. Proof of representative title a condition precedent to re- 


covery through the Courts of debts from debtors of 
deceased persons. 


21s. Effect on certificate of subsequent probate or letters of 
administration. 


216. Grantee of probate or administration alone to sue, etc., 
until same revoked. 





PART IX 
PROBATE, LETTERS OF ADMINISTRATION AND ADMINISTRATION 
l OF ASSETS OF DECEASED 
217. Application of Part. 
i : CHAPTER I 
Of Grant of Probate and Letters of Administration. 


218. To whom administration may be granted, where deceased is 
a Hindu, Muhammadan, Buddhist, Sikh, Jaina or exempt- 
ed person. ' 


219. Where deceased is not a Hindu, Muhammadan, Buddhist, 
Sikh, Jaina or exempted person. 

220. Effect of letters of administration. 

221. Acts not validated by administration. - 

222. Probate only to appointed executor. 

223. Persons to whom probate cannot be granted. 

224. Grant of probate to several executors simultaneously or at 
different times. * 

225. Separate probate of codicil discovered after grant of probate. 

226. Accrual of representation to surviving execytor. 

227. Fffect of probate. | 


Clauses. 


228. 


229. 
230. 
231. 


237. 
238. 
239. 
240. 
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Administration with copy annexed of authenticated copy of 
will proved abroad. 


Grant of administration where executor has not renounced. 

Form and effect of renunciation of executorship. 

Procedure where executor renounces or fails to accept 
within time limited. 

Grant of administration to universal residuary legatees. 

Right to administration of representative of deceased re- 
siduary legatee. 

Grant of administration where no executor, nor residuary 
legatee, nor representative of such legatee. 


Citation before grant of administration to legatee other 


than universal or residuary. 
To whom administration may not be granted. 


CHAPTER II 
Of limited Grants. 
Grants limited in duration. 


Probate of copy or draft of lost will. 

Probate of contents of lost or destroyed will. 
Probate of copy where original exists. 
Administration until will produced. 


Grants for the use and benefit of others having right. 


241. 
242. 
243. 
244. 
245. 
246. 


247. 


248. 
249. 


Administration with will annexed, to attorney of absent 
executor. 


Administration with will annexed, to attorney of absent 
person who, if present, would be entitled to administer. 


Administration to attorney of absent person enaiee to 
administer in case of intestacy. 


Administration during minority of sole executor or residuary 
legatee. 


Administration during minority of several executors or 
residuary legatees. 


Administration for use and benefit of lunatic or minor. 
Administration pendenie lite. 


Grants for special purposes. 
Probate limited te purpose specified in will. z > œ 
Adrfinistration, with will annexed, limited to particular 
purpose F : 
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258. 
259. 


263. 
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Administration limited to property in which person has 
beneficial interest. 

Administration limited to suit. ; 

Administration limited to purpose of becoming party to suit 
to be brought against administrator. 


Administration limited to collection and preservation of 
deceased's property. 


Appointment, as administrator, of person other than one 
who, in ordinary circumstances, would be entitled to 
administration. 


Grants wiih exception. 


Probate or administration, with will annexed, subject to 
exception. 

Administration with exception. 

Grants of the rest. 
Probate or administration of rest. ` 

Grants of effects unadministered. 

Grant of effects unadministered. 
Rules as to grants of effects unadministered. 


Administration when limited grant expired and still some 
part of estate unadministered. 


CHAPTER III 
Alteration and Revocation of Grants. 


What errors may be rectified by Court. ` 


Procedure where codicil discovered after grant of adminis- 
tration with will annexed. 


Revocation or annulment for just cause. 


CHAPTER IV 


Of the practice in granting and revoking Probates and Letters of 


267. 


Administration. 


Jurisdiction of District Judge in granting and revoking 
probates, etc. 

Power to appoint Delegate of District Judge to deal with 
non-contentious cases. , 

District Judge’s powers as to arnt oe probatee and adminis- 
tration. i ? 

District Judge may order person to produce testamentary 
papers. 


Clauses. 
268. 


269. 


270. 


271. 


272. 


273. 
274- 


275. 


276. 


277. 


278. 
279. 


280. 


281. 
282. 
283. 


284. 
285. 
286. 
287. 


288. 


289. 


290. 
291. 
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Proceedings of District Judge’s Court in relation to probate 
and administration. 


When and how District Judge to interfere for protection of 


property. 

When probate or administration may be granted by District 
Judge. 

Disposal of application made to’ Judge of district in which 
deceased had no fixed abode. 

Probate and letters of administration may be granted by 
Delegate. 

Conclusiveness of probate or letters of administration. 

Transmission to High Courts of certificate of grants under 
proviso to section 273. 

Conclusiveness of application for probate or administration 
if properly made and verified. 

Petition for probate. 

In what cases translation of will to be annexed to petition. 
Verification of translation by person other than Court 
translator. 

Petition for letters of administration. 

Addition to statement in petition, etc., for probate or letters 
of administration in certain cases. 

Petition for probate, etc., to be signed and verified. 

Verification of petition for probate, by one witness to will. 

Punishment for false averment in petition or declaration. 

Powers of District Judge. 

Caveats against grant of probate or administration. Form 
of caveat. 

After entry of caveat no proceeding taken on petition until 
after notice to caveator. 

District Delegate when not to grant probate or adminis- 
tration. 

Power to transmit statement to District Judge in doubtful 
cases where no contention. 


Procedure where there is contention or District Delegate 
thinks probate or letters of administration should be 
refused in his Court. | i 


Grant of probate fo be under seal of Court. y 
Grant of letters of administration to be under seal of Court. 


Administration bond. | 
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Clauscs. 
292. 
293. 
294. 


295. 
296. 
297. 


298. 
259. 
300. 
301. 


302. 


303 
304. 


305. 


306. 


307. 
308. 
309. 
310. 
311. 


312. 


313. 
314. 
315. 
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Assignment of administration bond. 
Time for grant of probate and administration. 


Filing of original wills of which probate or administration 
with will annexed granted. 


Procedure in contentious cases. 
Surrender of revoked probate or letters of administration. 


Payment to executor or administrator before probate or 
administration revoked. 


Power to refuse letters of administration. 

Appeals from orders of District Judge. 

Concurrent jurisdiction of High Court. 

Removal of executor or administrator and provision for 
SUCCESSOT. 


Directions to executor or administrator. 
CHAPTER V 
Of executors of their own wrong. 


Executor of his own wrong. 
Liability of executor of his own wrong. 


CHAPTER VI 
Of the powers of an Executor or Administrator. 


In respect of causes of action surviving deceased, and rents 
due at death. 


Demands and right of action of or against deceased survive 
to and against executor or administrator. 

Power of executor or administrator to dispose of property. 

General powers of administration. 

Commission or agency charges. 

Purchase by executor or administrator of deceased’s property. 

Powers of several executors or administrators exercisable 
by one. 


Survival of powers on death of one of several executors or 
administrators. . 

Powers of administrator of effects unadminjstered. 

Powers of administrator during minority. 

Powers of married executrix or adminstratrix, 


Clauses. 


316. 


317. 
318. 


319. 
. 320. 
321. 
322. 


323. 
324. 
| 325. 
326. 


327- 
328. 


329. 


330. 
33L. 


342. 
333. 
334. 
335. 
336. 
337. 


338. 
339. 
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CHAPTER VII 


Of the Duties of an Executor or Administrator. 


As to deceased’s funerah 
Inventory and account. 


Inventory to include property in any part of British India in 
certain cases. 


As to property of and debt owing to deceased. 
Expenses to be paid before all debts. 
Expenses to be paid next after such expenses. 


Wages for certain services to be next paid, and then other 
debts. 


Save as aforesaid, all debts to be paid equally and rateably. 


Application of movable property to payment of debts where 
domicile not in British India. 


Debts to be paid before legacies. 


Executor or administrator not bound to pay legacies with- 
out indemnity. 


Abatement of general legacies. 


Non-abatement of specific legacy when assets sufficient to 
pay debts. 


Right under demonstrative legacy when assets sufficient to 
pay debts and necessary expenses. 


Rateable abatement of specific legacies. 
Legacies treated as general for purpose of abatement. 


CHAPTER VIII 
Of assent to a legacy by Executor or Administrator. 


Assent necessary to complete legatee’s title. 
Effect of executor’s assent to specific legacy. 
Conditional assent. 

Assent of executor to his own legacy. 

Effect of executor’s assent. 

Executor when to deliver legacies. 


' CHAPTER IX 
Of the payment and Apportioninent of Annuttics. 


Commencement of annuity when no time fixed by will. 


Whe» annuity, to þe paid quarterly or monthly, first falls 
due. 
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Clauses. 


340. 


341. 
342. 
343. 


344. 
345. 


346. 


347. 
348. 


349. 
350. 
351. 
352. 
353. 
354. 


355. 


356. 
357. 
358. 


359. 
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Dates of successive payments when first payment directed 
to be made within given time or on day ceitain; death 
of annuitant before date of payment. 


CHAPTER X 
Of the Investment of Funds to provide for Legacies. 
Investment of sum bequeathed where legacy, not specific, 
given for life. 


Investment of general legacy to be paid at future time: 
disposal of intermediate interest. 


Procedure when no fund charged with, or appropriated to 
annuity. 

Transfer to residuary legatee of contingent bequest. 

Investment of residue bequeathed for life, without direction 
to invest in particular securities. 

Investment of residue bequeathed for life, with direction 
to invest in specified securities. 

Time and manner of conversion and investment. 


Procedure where minor entitled to immediate payment or 
possession of bequest, and no direction to pay to person 
on his behalf. 


CHAPTER XI 
Of the Produce and Interest of Legacies. 


Legatee’s title to produce of specific legacy. - 

Residuary legatee’s title to produce of residuary fund. 
Interest when no time fixed for payment of general legacy. 
Interest when time fixed. 

Rate of interest. 


No interest on arrears of annuity within first year after 
testator’s death. 


Interest on sum to be invested to produce annuity. 
CHAPTER XII 
Of the Refunding of Legactes. 
Refund of legacy paid under Court’s orders. 
No refund if paid voluntarily, 


Refund when legacy hag become due on performance of 
condition within further time*allowed under section 137. 


When each legatee compellable*to refund in proportion. 
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Clauses. 
360, Distribution of assets. 
361. Creditor may call upon legatee to refund. 


362. When legatee, not satisfied or compelled to refund under 
section 361, cannot ðblige one paid in full to refund. 


363. When unsatisfied legatee must first proceed against executor, 
if solvent. 

364. Limit to refunding of one legatee to another. 

365. Refunding to be without interest. 

366. Residue after usual payments to be paid to residuary legatee. 

367. Transfer of assets from British India to executor or ad- 
ministrator in country of domicile for distribution. 


\ CHAPTER XIII 
l Of the Liability of an Executor or Adminisirator for Devastation. 


368. Liability of executor or administrator for devastation. 
369. Liability of executor or administrator for neglect, get in 
any part of property. 





PART X 
SUCCESSION Cc ERTIFICATES 


370. Restriction on grant of certificates under this Part. 

371. Court having jurisdiction to grant certificate. 

372. Application for certificate. 

373. Procedure on application. 

374. Contents of certificate. 

378. Requisition of security from grantee of certificate. 

376. Extension of certificate. 

377. Forms of certificate and extended certificate. 

378. Amendment of certificate in respect of powers as to secu- 
rities. 

379. Mode of collecting Court-fees on certificates. 

380. Local extent of certificate. 

381. Effect of certificate. 


382. Effect of certificate grantedeor extended by British repre- 
sentative in Foreign ‘State. e 


383. Revocation of ceftificate. ° 
384. Appeal. . 
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385. Effect on certificate of previous certificate, probate or letters 
of administration. 


386. Validation of certain payments made in good faith to holder 
of invalid certificate. ° 


387. Effect of decisions under this Act, and ability of holder of 
certificate thereunder. 


388. Investiture of inferior Courts with jurisdiction of District 
Court for purposes of this Act. 


389. Surrender of superseded and invalid certificates. 


390. Provisions with respect to certificates under Bombay Re- 
gulation VHI of 1827. 








PART XI 
MISCELLANEOUS 
391. Saving. 
592. Repeals. 
SCHEDULES 


SCHEDULE I.—Table of Consanguinity 
SCHEDULE II.— 


Pari T—Order of next-ol-kin in case of Parsi intestates referred 
to in section 55 (3). 


Part I7—Order of next-of-kin in case of Parsi intestates referred 
to in section 56. 


SCHEDULE III.—Provisions of Part VI applicable to certain Wills 
and Codicils described in section 57. 
SCHEDULE IV.—Form of Certificate. 
SCHEDULE V.—Form of Caveat. 
SCHEDULE VI.—Form of .Probate. 
SCHEDULE VII.—Form of Letters of Administration. 
SCHEDULE VIII.—Forms of Certificate and Extended Certificate 
` SCHEDULE IX.—Enactments Repealed. 
An Act to consolidate the law applicable to intestate and 
testamentary sucaession in British India. 


WHEREAS it is expedient to consolidate the law applicable to 
intestate and testamentary succession in Btitish India; It is hereby 
enacted as follows :— . a 


~ 


R. 
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PARTI 
PRELIMINARY 
1. This Act may be called the Indian Succession Act, 1925. 


2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 


(a) “administrator ” means a person appointed by competent 
authority to administer the estate of a deceased person 
when there is no executor ; 


(6) “codicil” means an instrument made in relation to a 
will, and explaining, altering or adding to its disposi- 
tions, and shall be deemed to form part of the will ; 


(c) “ executor ” means a person to whom the execution of the 
last will of a deceased person is, by the testator’s 
appointment, confided ; 


(d) “Indian Christian ” means a native of India who is, or in 
good faith claims to be, of unmixed Asiatic descent and 
who professes any form of the Christian religion ; 


(e) “ minor” means any person subject to the Indian Majority 
Act (IX of 1875) who has not attained his majority 
within the meaning of that Act, and any other person 
who has not completed the age of eighteen years ; and 
“minority ” means the status of any such person; 


(f) “ probate ” means the copy of a will certified under the 
seal of a Court of competent jurisdiction with a grant 
of administration to the estate of the testator;- 


(g) “province ’’ includes any division of British India having 
a Court of the last résort ; and 


(A) “will ” means the legal declaration of the intention of a 
testator with respect to his property which he desires 
to be carried into effect after his death. 


3. (r) The Local Government may, by notification in the local 
official Gazette, either retrospectively from the sixteenth day of 
: 1865, or prospectively, exempt from the operation of any of 
provisions of this Act, namely, sections 5 to 49, 58 to 
d 215 to 369, the members of any race, sect or 
ince, or of any part of such race, sect or tribe, ta 
vernment considers it impossible cr inexpedient 
or any of them mentioned in the order. . 











vernment may, by a like notification revoke 
that the revocation shall have restrospec- 
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(3) Persons exempted under this section or exempted from 
the operation of any of the provisions of the Indian Succession Act 
(X of 1865) under section 332 of that Act are in this Act referred 
to as “ exempted persons ”. 


PART II“ 
OF DOMICILE 


4. This Part shall not apply if the deceased was a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina. 


5. (Z) Succession to the immovable property in British India 
of a person deceased shall be regulated by the law of British India, 
wherever such person may have had his domicile at the time of his 
death. . 


(2) Succession to the movable property of a person deceased 
is regulated by the law of the country in which such person had his 
domicile at the time of his death. 


Lllustration, 


(i) A, having his domicile in British India, dies in France, 
leaving movable property in France, movable property in England, 
and property, both movable and irhmovable, in British India, The 
succession to the whole is regulated by the law of British India. 


(3) A, an Englishman, having his domicile in France, dies in 
British India, and leaves property, both movable and immovable, 
in British India. The succession to the movable property is regu- 
lated by the rules which govern, in France, the succession to the 
movable property of an Englishman dying domiciled in France, and 
the succession to the immovable property is regulated by the law 
of British India. 


6. A person can have only oñe domicile for the purpose of the 
succession to his movable property. 


7. The domicile of origin of every person of legitimate birth 
is in the country in which at the time of his birth his father was 
domiciled ; or, if he is a posthumous child, in the country in which 
his father was domiciled at the time of the father’s death. 


Lllustration. 









At the time of the birth of A, his father w 
England. A’s domicile of origin is in England, 
“country in which he was born. 


e 
e 8. The domicile of origin of am illegiy 
country in which, at the time of his birth, hj 


9. The domicile of origin prevails 
acquired. 
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10. Aman acquires a new domicile by taking up his fixed 
habitation in a country which is not that of his domicile of origin. 


Explanation.—A man is not to be deemed to have taken up his 
fixed habitation in British India merely by reason of his residing 
there in His Majesty's civil or military service, or in the exercise of 
any profession or calling. 


Lllustrations. 


(+) A, whose domicile of origin is in England, proceeds to 
British India, where he settles as a barrister or a merchant, intending 
to reside there during the remainder of his life. His domicile is 
now in British India. 


(ii) A, whose domicile is in England, goes to Austria, and 
Set oottaa service, intending to remain in that service. A 
41% “amicile in Austria, 
193 20 pe prov . 
ert in t G oe of origin is in France, comes to reside 
me provis _engagement with the Government of India 


om 
wh Ay guch qzg It is his intention to return to France 


Sy to apP The LO x guloes not acquire a domicile in British 
+) @) råe, put D° 

1 uch © 

È any ffest mgland, goes to reside in British 
\ cave x up the affairs of a partnership 


5 n the intention of returning to 

poe _-purpose is accomplished. ` He does not by 

\ te a domicile in British India, however long the 
«cice may last. 


(v) A. baving gone to reside in British India in the circum- 
stances mentiond in the last preceding illustration, afterwards alters 
his intention, and takes up his fixed habitation in British India. A 
has acquired a domicile in British India. 


(vi) A, whose domicile is in the French Settlement of Chander- 
nagore, is compelled by political events to take refuge in Calcutta, 
and resides in Calcutta for many years in the hope of such political 
changes as may enable him to return with safety to Chandernagore. 
He does not by such residence acquire a domicile in British India. 


(vii) A, having come to Calcutta in the circumstances stated in 
the last preceding illustration, continues to reside there after such 
political changes have occurred as would enable him to return with 
safety to Chandernagore, and he intends that hbis residence in 
Calcutta shall be permanent. A has acquired a domicile in British 
India. 


"a ir Any person may acquire a domicile in British India by 
making and depositing in some office in British India, appointed in | 
this behalf by tle Local Government, a declaration in writing under 
his hand of kis desire to gcquire such domicile ; provided that he 
has been resident in British India for one year immediately preced 
ing the time of his making such declaration. 
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12. A person who is appointed by the Government of one 
country to be its ambassador, consul or other representative in another 
country does not acquire a domicile in the latter country by reason 
only of residing there in pursuance of his appointment ; nor does any 
other person acquire such domicile by reason only of residing with 
such first-mentioned person as part of his family, or as a servant. 


13. Anew domicile continues until the former domicile has 
been resumed or another has been acquired. 


14. The domicile of a minor follows the domicile of the parent 
from whom he derived his domicile of origin. 


Exception—The domicile of a minor does not change with that 
of his parent, if the minor is marned or holds any office or employ- 
ment in the service of His Majesty, or has set up, with the consent ~ 
of the parent, in any district business. 


15. By marriage a woman acquires the domicile of her husband, x 


if she had not the same domicile before. 
16. A wife’s domicile during her marriage follows the domicile / 
of her husband. SY 


Exception.—The wife’s domicile no longer follows that of her 
husband if they are separated by the sentence of a competent court, 


-or if the husband is undergoing a sentence of transportation. 2 oD 


17, Save as hereinbefore otherwise provided in this Part, a 
person cannot, during minority, acquire a new domicile. 

18. An insane person cannot acquire anew domicile in any ~ 
other way than by his domicile following.the domicile of another 
person. 


19. Ifa person dies leaving movable property in British India, 
in the absence of proof of any domicile elsewhere, succession to the 
property is regulated by the law of British India. 


PART III 
MARRIAGE 


20. (r) No person shall, by marriage, acquire any interest in _ 

on 
the property of the person whom he or she marries or become in- 
capable of doing any act ın respect of his or her own property which 
he or she could have done 1f unmarried. 


(2) This section— , 


(a) shall not apply to any marriage contracted before the first | 
day of January, 1860; e ° | 


(5) shall not apply, and shall be deemed never tê have applied, 
to any marriage one og both of the parties to which 
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professed at the time of the marriage the Hindu, Muham- 
madan, Buddhist, Sikh or Jaina religion. 


21. Ifa person whose domicile. is not in British India marries 
in British India a person whose domicile is in British India, neither 
party acquires by the marriage any rights in respect of any property 
of the other party not comprised ina settlement made previous to 
the marriage, which he or she would not acquire thereby if both 

i were domiciled in British India at the time of the marriage. 


22. (Z) The property of a minor may be settled in contemplation 
of marriage, provided the settlement 1s made by the minor with the 
approbation of the minor’s father, or, if the father is dead or absent 
from British India, with the approbation of the High Court. 


(2) Nothing in this section or in section 21 shall apply to 
any will made or intestacy occurring before the first day of January, 
1866, or to intestate or testamentary succession to the property of 
any Hindu, Muhammadan, Buddhist, Sikh or Jaina. 





PART IV 
OF CONSANGUINITY 


23. Nothing in this Part shall apply to any will made or in- 

N testacy occurring before the first day of January, 1866, or to intestate 

‘oy testamentary succession to the property of any Hindu, Muham- 
madan, Buddhist, Sikh, Jaina or Parsi. 


24. Kindred or consanguinity is the connection or relation or 
persons descended from the same stock o: common ancestor. 


25. (Z) Lineal consanguinity is that which subsists between two 
persons, one of whom is descended in a direct line from the other as 
between a man and his father, grandfather, and great-grandfather, 
and so upwards in the direct ascending line; or between a man and 
his son, grandson, great-grandson and so downwards in the direct 
descending line. 


(2) Every generation constitutes a degree, either ascending 
or descending. 


(3) A person’s father is related to him in the first degree, 
and so likewise is his son; his grandfather and grandson in the 
second degree ; his great-grandfather agd great-grandson in the third 
degree, and so on. ° : 


26. (z) Collateral consanguinity is that which subsists between 
two persons who are descended from the same stock or ancestor, 
but neither of whom is descended in a direct line from the other 
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(2) For the purpose of ascertaining in what degree of kindred 
any collateral relative stands to a person deceased, it is necessary to 
reckon upwards from the person deceased to the common stock and 
then downwards to the collateralcrelative, a degree being allowed for 
each person, both ascending and descending. 


27. For the purpose of succession, there is no distinction— 


(a) between those who are related to a person deceased 
through his father, and those who are related to him 
through his mother ; or 


(6) between those who are related to a person deceased by 
the full blood, and those who are related to him by the 
half blood ; or 


(c) between those who were actually born in the lifetime of a 
person deceased and those who at the date of his death 
were only conceived in the womb, but who have been 
subsequently born alive. 


28. Degrees of kindred are computed in the manner set forth in 
the table of kindred set out in Schedule 1. 


Lllusivattions. 


(1) The person whose relatives are to be reckoned, and his 
cousin-german, or first cousin, are as shown in the table, related in 


~ 
/ ` 
¢ 


4 
N 


the fourth degree: there being one degree of ascent to the me i 


and another to the common ancestor, the grandfather; and from hi 
one of descent to the uncle, and another to the cousin-german, 


making in all four degrees. 


(ii) A grandson of the brother and a son of the uncle, ie., a 
preat-nephew anda cousin-german, are in equal degree being each 
four degrees removed. 


(iii) A grandson of a cousin-german is in the same degree as the 
prandson of a great uncle, for they are both in the sixth degree of 
' kindred, 


PART V 
INTESTATE SUCCESSION 
CHAPTER I 
‘ Preliminary. 


i 29. (r) This Part shali not apply to dny intestacy occurring be 
fore the first day of January, 1866, or to the property of*any Hindu, 
Muhammadan, Buddhist, Sikh or Jaina, 
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(2) Save as provided in sub-section (7) or by any other law 
for the time being in force, the provisions of this Part shall constitute 
the law of British India in all cases of intestacy. 


30. A person isdeemed, to die intestate in respect of all pro- 
perty of which he has not madea téstamentary disposition which is 
capable of taking effect. 


(+) A has left no will. He has died intestate in respect of 
the whole of his property. 


lllustvattons. 


(11) A has left a will, whereby he has appointed B his executor; 
but the will contains no other provisions, A has died intestate in 
respect of the distribution of his property. 


(111) A has bequeathed his whole property for an illegal purpose. 
A has died intestate in respect of the distribution of his property, 


(tv) A has bequeathed 1,000 rupees to B and 1,000 rupees to 
the eldest son of C, and has made no other bequest; and has died 
leaving the sum of 2,000 rupees and no other property. C died before 
A without having ever had a son, A has died intestate in respect of 
the distribution of 1,000 rupees, 





CHAPTER II 
aa RULES IN CASES OF INTESTATES OTHER THAN PARSIS 


Sg 31. Nothing in this Chapter shall apply to Parsis. 


32. The property of an intestate devolves upon the wife or 
husband, or upon those who are of the kindred of the deceased, in 
the order and according to the rules hereinafter contained in this 
Chapter. 


Explanation.—A widow is not entitled to the provision hereby 
made for her if, by a valid contract made before her mariage, she 
has been excluded from her distributive share of her husband’s 
estate. 


33. Where the intestate has left a widow— 


(a) if he has also left any lineal descendants, one-third of his 
property shall belong to his widow, and the remaining 
two-thirds shall go to his lineal descendants, according 
to the rules hereinafter contained ; 


(6) if he has left no lineal descendant, but has left persons * 
who,are of kindred to him, one-half of his property shall » 
belong to his widow, and the other half shall go to those 

e whare of kindred to him, in the order and according to 

the rules hereinafter contained: 


Ld 
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(c) if he has left none who are of kindred to him, the whole 
of his property shall belong to his widow. 


34. Where the intestate has left nowidow, his property shall go 
to his lineal descendants or to those who are of kindred to him, not 
being lineal descendants, according to the rules hereinafter contained ; 
and, if he has left none who are of kindred to him, it shall go to the 
Crown. 


35. A husband surviving his wife has the same rights in respect a 
of her property, if she dies intestate, as a widow has in respect of NU 
her husband’s property, if he dies intestate. 


Distribution where there are lineal descendants. 


36. The rules for the distribution of the intestate’s property 
(after deducting the widow’s share, if he has left a widow) amongst 
his lineal descendants shall be those contained in sections 37 to 40. 


37. Where the intestate has left surviving him a child or children, 
but no more remote lineal descendant through a deceased child, the 
property shall belong to his surviving child, if there is only one, or 
shall be equaliy divided among all his surviving children. 


38. Where the intestate has not left surviving him any child, 
but has left a grandchild or grandchildren and no more remote 
descendant through a deceased grandchild, the property shall belong ; 
to his surviving grandchild if there is only one, or shall be equally 
divided among all his surviving grandchildren. 

a 


d 


Lilusivattons. 7 


(+) A has three children, and no more, John, Mary, and Henry. 
They all die before the father, John leaving two children, Mary three, 
and Henry four. Afterwards A dies intestate, leaving those nine 
erandchildren and no descendant of any deceased grandchild. Each 
of his grandchildren will have one-ninth, 


(ii) But if Henry has died, leaving no child, then the whole 
is equally divided between the intestate’s five grandchildren, the 
children of John and Mary. 


In like manner the property shall go to the surviving lineal 
descendants who are nearest in degree to the intestate, where they 
are all in the degree of greai-grandchildren to him, or are all ina 
more remote degree. 


40. (1) If the intestate ,bas left lineal descendants who do not 
all stand ın the same degree of kindred to him, and the persons 
through whom the more remote are degcended fromehim are dead, 
the property sball be divided into such a number of equal shares as 
may correspond with the number of thë lineal descendants &f the 
intestate who either stood in the nearest degree of kindred to him 
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at his decease, or, having been of the like degree of kindred to him, 
died before him, leaving lineal descendants who survived him. 


(2) One of such shares shall be allotted to each of the 
lineal descendants who stood in the nearest degree of kindred to the 
intestate at his decease ; and one of such shares shall be allotted in 
respect of each of such deceased lineal descendants ; and the share 
allotted in respect of each of such deceased lineal descendants shall 
belong to his surviving child or children or more remote lineal 
descendants, as the case may be; such surviving child or children 
or more remote lineal descendants always taking the share which his 
or their parent or parents would have been entitled to respectively 
if such parent or parents had survived the intestate. 


Illustrations. 


(3) A had three children, John, Mary, and Henry, John died 
leaving four children, and Mary died, leavıng one, and Henry alone 
survived the father. On the death of A, intestate, one-third is allotted 
to Henry,eone-third to John’s four children, and the remaining third 
to Mary’s one child. 


(ii) A left no child, but left eight grandchildren, and two 
-children of a deceased grandchild. The property is divided into 
nine parts, one of which is allotted to each grandchild, and the 
remaining one-ninth is equally divided between the two great-prand- 
children, 


(i) A has three children, John, Mary, and Henry; John dies 
leaving four children; and one of John’s children dies leaving two 
children. Mary dies leaving one child. A afterwards dies intestate. 
One-third of his property is allotted to Henry, one-third to Mary’s 
child, and one-third is divided into four parts, one of which is allotted 
`, to each of John’s three surviving children, and the remaining part is 
equally divided between John’s two grandchildren, 


(iv) A has two children, and no more, John and Mary, John dies 
before his father, leaving his wife pregnant, Then A dies leaving 
Mary surviving him, and in due time a child of Jobn is born. A’s 
property 1s to be equally divided between Mary and the posthumous 
child, 


Distribution where there ave no lineal descendants 


41. Where an intestate has left no lineal descendants, the rules 
for the distribution of his property (after deducting the widow's 
share, if he has left a widow) shall be those contained in sections 42 . 
to 48. 


42, If the intestate’s father is living, he shall succeed to the 
property. : 
; b 
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43. Ifthe intestate’s father is dead, but the intestate’s mother 
is living and there are also brothers or sisters of the intestate living, 
and there is no child living of any deceased brother or sister, the 
mother and each living brother or sister shall succeed to the property 
in equal shares. . 


Lllusivaltons. 


A dies intestate, survived by his mother and two brothers of the 
full blood, John and Henry, anda sister Mary, who is the daughter 
of his mother but not of his father. The mother takes one-fourth, 
each brother takes one-fourth, and Mary, the sister of half blood, 
takes one-fourth, 


44. Ifthe intestate’s father is dead, but the intestate’s mother 
is living, and if any brother or sister and the child or children of any 
brother or sister who may have died in the intestate’s lifetime are 
also living, then the mother and each living brother or sister, and the 
living child or children of each deceased brother or sister, shall be 
entitled to the property in equal shares, such children (if more than 
one) taking in equal shares only the shares which their respective 
parents would have taken if living at the intestate's death. 


Lllusivatlton. 


A, the intestate, leaves his mother, his brothers John and Henry, 
and also one child of a deceased sister, Mary, and two childr n of 
George, a deceased brother of the half blood who was the son of his 
father but not of his mother. The mother takes one-fifth, John and 
Henry each takes one-fifth, the child of Mary takes one-fifth, and 
the two children of George divide the remaining one-fifth equally 
between them, 


45. Ifthe intestate’s father is dead, but the intestate’s mother 
is living, and the brothers and sisters are all dead, but all or any of - 
them have left children who survived the intestate, the mother and 
the child or children of each deceased brother or sister shall be 
entitled to the property in equal shares such children (if more than 
one) taking in equal shares only the shares @vhich their respective 
parents would have taken if living at the intestate’s death. 


Lllustration. 


A, the intestate, leaves no brother or sister, but leaves his 
mother and one child of a deceased sister, Mary, and two children 
of a deceased brother, George. The mother takes one-third, the child 
of Mary takes one-third, and the children of George divide the 
remaining one-third equally between them, 


* 46. If the intestate’s father is dead, but the intestate’s mother 
i$ living, and there is neither brother, ner sister, nor child of any 
brother or sister of the intestate, the property shall helong tp the 
mother. 


d 
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47. Where the intestate has left neither lineal descendant, nor 
father, nor mother, the property shall be divided equally between 
his brothers and sisters and the child or children of such of them as 
may have died before him, such children (if more than one) taking 
in equal shares only the shares which their respective parents would 
have taken if living at the intestate’s death. 


48. Where the intestate has left neither lineal descendant, nor 
parent, nor brother, nor sister, his property shali be divided equally 
among those of his relatives who are in the nearest degree of kindred 
to him. 


lllustrattons 


(+) A, the intestate, has left a grandfather and a grandmother 
and no other relative standing in the same or a nearer degree of 
Kindred to him. They, being in the second degree, will be entitled 
to the property in equal shares, exclusive of any uncle or aunt of the 
intestate, uncles and aunts being only in the third degree, 


(ii) “A, the intestate, has left a great-grandfather, or a great- 
grandmother, and uncles and aunts, and no other relative standing 
in the same or a nearer degree of kindred to him. All of these being 

~in the third degree will take equal shares, 


(iii) A, the intestate, left a great-grandfather, an uncle and a 
nephew but no relative standing in a nearer degree of kindred to him. 
All of these being in the third degree will take equal shares, 


(iv) Ten children of one brother or sister of the intestate, and 
one child of another brother or sister of the intestate, constitute the 
class of relatives of the nearest degree of kindred to him. They 
will each take one-eleventh of the property. 


49, Where a distributive share in the property of a person who 
dhas died intestate is claimed by a child, or any descendant of a child 
of such person, no money or other property which the intestate may, 
during his life paid, given or settled to, or for the adyancement 
of, the child by whom or by whose descendant the claim is made 
shall be taken into account in estimating such distributive share. 








CHAPTER III 
SPECIAL RULES FOR PARSI INTESTATES 


50. Where a Parsi dies leaving a widow and children, the pro 
pert- of which he dies intestate. shall be divided among the widows 
and children, s» that the share of each son shall be double the share 
of the widow, and that her share shall be double the share of eac} 


daughter, 


A 


| 
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‘st, Where a female Parsi dies leaving a widower and children 
‘the property of: which she dies intestate shall be divided among the 
widower and such children, so that his share shall be double the 
share of each of the children. s J 

s2. Whena Parsi dies leaving children but no widow, the pro- 
perty of which he dies intestate shall be divided amongst the children, 
sò that the share of each son shall be four times-the share of each 
daughter. . 


® 


K3, When a female Parsi dies leaving children but no widower, 
the property of which she dies intestate shall be divided amongst 
the children in equal shares. - 


s4. If any child of a Parsi intestate has died in his or her life- 
time, the widow or widower and issue of such chid shall take the 
share which such child would have taken if living at the intestate’s 
death in such manner as if such deceased- child had died immediately 
after the intestate’s death. 


ss. Where a Parsi dies leaving a widow or widower, but, 
without leaving any lineal decendants,— 


(a) his or her father and mother, if both are living, or one’ 
of them if the other is dead, shall take one moiety of the 
property in respect of which he or she dies intestate, and 
the widow or widower shall take the other moiety, pro- 
vided that where both the father and the mother of the . 
intestate survive him or her, the father’s share shall be , 
double the share of the mother ; 


(6) where neither the father nor the mother of the intestate 
survives him or her, the intestate’s relatives on the father’s , 
side, in the order specified in Part I of Schedule WJ, shall 
take the moiety which the father and-the mother wouid 
have taken if they had survived the intestate. The next- ' 
of-kin standing first in Part I of that Schedule shall be 
preferred to those standing second, the second to the i 
third, and so on in succession, provided that the property 
shall be so distributed as that each male shall take double 
the share of each female standing in the same degree of 
propinguity ; . 

(c) where there are~no relatives on the father’s side, the 
intestate’s widow or widower shall take the whole. 

s6. When a Parsi dies leaving neither lineal descendants nor a 
. © widow or widower, his or her nextof-kin, in the order set fotth in 
‘Part II of Schedule LI, shall be entitledeto succeed to the whole of 
the property as tq which he or she dies intestate. he next-of-kin 
standing first in Part I] of the same Schedule shall be preferred to 
those standing second, the second to the third, and so on in syccession 


e 
et 
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provided-that the property shall be so distributed as that each male 
shall take double the share of each female standing in the same 
degree of propinquity. 


PART VI 
TESTAMENTARY SUCCESSION 


CHAPTER I 
Introductory 


57. The provisions of this Part which are set out in Schedule 
III shall, subject to the restrictions and modifications specified there- 
in, apply— 

(a) to all wills and codicils made by any Hindu, Buddhist, 

Sikh or Jaina, on or after the first day of Septcmber, 

j 1870, within the territories which at the said date were 

subject to the Lieutenant Governor of Bengal or within 

the local limits of the ordinary original civil jurisdiction 

of the High Courts of Judicature at Madras and Bombay ; 
and 







(6) to all such wills and codicils made outside these territories 
and limits so far as relates to immovable property situate 
within those territories or limits : 


Provided that marriage shall not revoke any such will or codicil. 


s8 (z) Bhe provisions of this Part shall not apply to testamentary 
succession to the property of any Muhammadan nor, save as provided 
by scction 57, to testamentary succession to, the property of any 
Hindu, Buddhist, Sikh or Jaina; nor shall they apply to any will 
made before the first day of January, 1866 


(2) Save as provided in sub-section (Z) or by any other law 
for the time being in force, the provisions of this Part shall constitute 
the law of British India applicable to all cases of testamentary 
succession. 


CHAPTER II 
Or WILLS AND CODICILS 


59. Every person of sound mind not being a minor may dispose 
of his property by will. 

Explanation 1.—A married woman -may dispose by will of any 
property which she could alienate by her own act during her life. 


Explanatio? 2.—Personewho are deaf or dumb or blind are not ° 
therebyincapaaitated for making a will if they are able to know what 
they do by it. i 

of 
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Explanation 3.—A person who is ordinai? ‘insane may make a 


will during an interval in which he is of sour’ ‘nd. 

Explanation g.—No person can make ' while he is in such‘a 
state of mind, whether arising frqm int on or from ulness or 
from any other cause, that he does not kr iat he is doing. 

Illustrations. 

(1) A can perceive what is going his immediate neigh- 
bourhood, and can answer familiar qu but has not a com- 
petent understanding as to the nature o operty, or the persons 
who are of kindred to him, or in whose x it wauld be proper 
that he should make his will. A cannot a valid will. 

(ii) A executes an instrument pur ‘to be his will but he 
does not understand the nature of the ment nor the effect of 
its provisions. ‘This instrument is not , will, \ 

(111) A being very feeble and de a but capable of exercis- s» 
ing a judgment as to the proper disposing of his property, 


makes a will, This is a valid will’ R 


60. A father, whatever his age may be, may by will appoint a 
guardian or guardians for his child during minority. '». 







61. A will or any part of a will, the making of which has bgén 
caused by fraud or coercion, or by such importunity as take 
the free agency of the testator, is void. 


[llustration. 


(i) A falsely and knowingly represents to the testator that the 
testator’s only child is dead, or that he has done some undutiful act 
and thereby induces the testator to make a will in his, A’s favour, 
such will has been obtained by fraud, and is invalid. 


(11) A, by fraud and deception, prevails upon the testator to 
bequeath a legacy to him. The bequest is Void, 


(iii) A, being a prisoner by lawful authority makes his will. The 
will is not invalid by reason of the imprisonment, 


(tv) A threatens to shoot B, or to burn his house or to cause 
him to be arrested ona criminal charge, unless he makes a bequest 
in favour of C. B, in consequence, makes a bequest in favour of C. 
The bequest is void, the making of it having been caused by 
coercion. ' 


(v) A, being of sufficient intellect, if undisturbed by the in- 
fluence of others, to make a will yet being so much under the control 
of B that he is not a free agent, makes a will, dictated by p, It 
appears that he would not have executed the wil) but for fear of B. 
The will is invalid. 


(vi) A, being in so feeble a state* of health af to be fable to 
resist importunity, is pressed by B to make a will of a il purport 
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and does so merely to purchase peace and in submission to B. The 
willis invalid. 


(vii) A, being ın such a state of health as to be capable of 
` exercising his own,judgment and volition, B uses urgent intercession 
and persuasion with him to induce him to make a will of a certain 
purpart, A, in consequence of the intercession and persuasion, but 
in the free exercise of his Judgment and volition, makes his will in 
the manner recommended by B. The willis not rendered invalid by 
the intercession and persuasion of B. 


(viii) A with a view to obtaining a legacy from B, pays him 
attention and flatters him and thereby produces in him a capricious 
partiality to A. B, ın consequence of such attention and flattery, 
makes his will, by which he leaves a legacy to A. The bequest is not 
rendered invalid by the attention and flattery of A. 


62. A will is liable to be revoked or altered by the maker of it at 
any time when he is competent to dispose of his property by will. 


CHAPTER UI 


@ 
OF THE EXECUTION OF UNPRIVILEGED WILLS 
Every testator, not being a soldier employed in an expedition 


ed in actual warfare, or a mariner at sea, shall execute his 
will ac@erding to the following rules :— 





(a) Fhe testator shall affix his mark to the will, or it shall be 


signed by some other person in his presence and by his 
direction. 


N 
(6) The signature or mark of the testator or the signature of 
the person signing for him, shall be so placed that it shall 


appear that it was intended thereby to give effect to the 
writing as a will. 


(c) The will shall be attested by two or more witnesses, each 
of whom has seen the testator sign or affix his mark to the 
will or has seen some other person sign the will, in the 
presence and by the direction of the testator, or has 
received from the testator a personal acknowledgment of 
his signature or mark, orof the signature of such other 
person; and each of the witnesses shall sign the will in 
the presence of the testator, but it shall not be necessary 
that more than one witness be present at the same time, 
and no particular form of attestation shall be necessary. 


64. Ifa testator, in a will or codicil duly attested, refers to any 
other document than actually® written as expressing any part of his 
intentiogs, suchelocument shall be deemed to form a part of the will 
or codicil in which it is referred tọ. 

q o 
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CHAPTER IV 
OF PRIVILEGED WILLS 


65. Any soldier being employed in an expedition or engaged in ° 
actual warfare, or any mariner being at sea, may, if he has completed 
the age of eighteen years, dispose of his property by a will made 
in the manner provided in section 66. Such wills are called pre- 
vileged wills. 


L[llustvattons. 


(i) A, a medical officer attached toa regiment, is actually em- 
ployed in an expedition. He is a soldier actually employed in an 
expedition, and can make a privileged will. 


(ii) A is at sea in a merchant-ship, of which he is the purser, He 
is a mariner, and, being at sea, can make a privileged will. 


(iii) A, a soldier serving in the field against insurgents, is a 
soldier engaged in actual warfare, and as such can make a privileged 
will. j 


(iv) A, a mariner of a shop, in the course of a voyage, is tem- 
porarily on shore while she is lying in harbour. He is, for the purpose— 
of this section, a mariner at sea, and can make a privileged will. 


(v) A, an admiral who commands a naval force, but who lives 
on shore, and only occasionally goes on board his ship, is“not con- 
sidered as at sea, and cannot make a privileged will. 


(vi) A, a mariner serving on a military expeditiyn but not being 
at sea, is considered as a soldier and can make a privileged will. 


66. (Z) Privileged wills may be in writing, or may be made by 
word of mouth. 


(2) The execution of privileged wills shall be governed by 
the following rules :— 


(a) The will may be written wholly by the testator, with his 
own hand. Jn such case it need not be signed or attested. 


(6) It may be written wholly or in part by another person, 
and signed by the testator. In such case it need not be 
attested. 


(c) If the instrument purporting to be a will is written wholly 
orin part by another person and is not signed by the 
testator, it shali be deemed to be his will, if it is shown 
that it was written by the testator’s directions or that he 
recognised it as his will. + 


e e 
(dì If it appears on the face of the instrument that the execu- 
tion of it in the manner infended by the testatof was not 
completed, the instrument shall not, by | regson of that 
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Circumstance, be invalid, provided that his non-execution 
of it can be reasonably ascribed to some cause other than 
the abandonment of the testamentary intentions expressed 
in the instrument. 


(e) If the soldier or mariner has written ‘instructions for 
the preparation of his will, but has died before it could be 
prepared and exccuted, such instructions shall be con- 
sidered to constitute his will, 


(f) 1f the solider or mariner has, in the presence of two witnes- 
seg, given verbal instructions for the preparation of his 
will, and they have been reduced into writing in his 
lifetime, but he has died before the instrument could be 
prepared and executed, such instructions shall be considered 
to constitute his will, although they may not have been 
reduced into writing in his presence, nor read over to him. 


(gz) The soldier or mariner may make a will by word of mouth 
by declaring his intentions before two wiinesses present at 
the same time. 


N (4) A will made by word of mouth shall be null at the 
expiration of one month after the testator, being still alive, 
has ceased to be entitled to make a privileged will, 


CHAPTER V 







OF THE ATTESTATION, REVOCATION, ALTERATION, AND 
`~ REVIVAL OF WILLS 


67. A wiil shall not be deemed to be insufficiently attested by 
reason of any benefit thereby given cithe: by way of bequest or by 
way of appointment to any person attesting it, or to his or her wife 
or husband ; but the bequest or appointment shall be void so far as 
concerns the person so attesting, or the wife or husband of such 
person, or any person claiming under either of them. 


Explanation.—A legatee under a will does not lose his legacy 
by attesting a codicil which confirms the will. 


68 No person, by reason of interest in, or of his being an 
executor of, a will, shall be disqualified as a witness to prove the 
execution of the will or to prove the validity or invalidity thereof. 


69. Every will shall be revoked by the marriage of the maker; 
except a will made in exertise of a power ot appointment, when 
the property over which the power of appointment 1s exercised would 
not, in default of such appvintment, pass to his or her executor ol 
administrar, or to the person entitled in case of intestacy 
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Explanation —Where a man is invested with power to determine 
the disposition of property of which he is not the owner, he is said to 
have power to appoint such property. 


70, No unprivileged will or codicil, nor any part thereof, shall be 
revoked otherwise than by marriage, or by another will o1 codicil, or 
by some writing declaring an intention to revoke the same and 
executed in the manner in which an unprivileged will is hereinbefore 
required to be executed, or by the burning, tearing or otherwise 
destroying the same by the testator or by some person in his pre- 
sence and by his direction with the intention of revoking the same. 


Illustrations. 


, , (è) A has made an unprivileged will. Afterwards A makes an- 
other unprivileged will which purports to revoke the first. This isa 
revocation. 


(ii) A has made an unprivileged will. Afterwards, A, being 
entitled to make a privileged will, makes a privileged® will, which 
‘purports to revoke his unprivileged will. This is a revocation. 


71. No obliteration, interlineation or other alteration made in 

any. unprivileged will after the execution thereof shall have a“ 
effect, except so far as the words or meaning of the will hav 
thereby rendered illegible or undiscernible, unless such 
has been executed in like manner as hereinbefore is re 
execution of the will: 


Provided that the will, as so altered, shall be deemed to be duly 
executed if the signature of the testator and the subscription of the 
witnesses is made in the margin or on some other part of the will 
opposite or near to such alteration, or at the foot or end of or 
opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will. isi 


72. A privileged will or codicil may be revoked by the testator 
by an unprivileged will or codicil, or by any act expressing an inten- 
tion to revoke it and accompanied by such formalities as would be 
sufficient to give validity to a privileged will, or by the burning, 
tearing or otherwise destroying the same by the testator, or by some 
person in his presence and by his direction, with the intention of 


revoking the same. 


Explanation —In order to the revocation of a privileged will or 

codicil by an act accompanied by such formalities as would be 

e sufficient to give validity to a privileged will, it is not necessary that 

e the testator should at the time of doing that act he in a situation 
which entitles him to make a privileged will. 


° è a 
73. (1) No unprivileged will or codicil, nor any part thereof 
which has been revoked in any manner, shall be reviveg otherwise 
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than by the re-execution thereof or by a codicil executed in manner 
hereinbefore required, and showing an intention to revive the same. 


(2) When any will or codicil, which has been partly revoked 
and afterwards wholly revoked, is revived, such revival shall not 
extend to so much thereof as has been revoked before the revocation 
of the whole thereof, unless an intention to the contrary is shown by 
the will or codicil. 

CHAPTER VI 


OF THE CONSTRUCTION OF WILLS 


74. Itis not necessary that any technical words or terms of art 
be used in a will, but only that the wording be such that the inten- 
tions of the testator can be known therefrom. 


75. For the purpose of determining questions as to what person 
or what property is denoted by any words used ina will,a Court 
shall inquire into every material fact relating to the persons who 
claim to be interested under such will, the property which is claimed 
as the subject of disposition, the circumstances of the testator and of 
his familysand into every fact a knowledge of which may conduce 
to the right application of the words which the testator has used. 

LLlustvattions. 

(i) A, by his will, bequeaths 1,000 rupees to his eldest son or to 
his youngest grandchild, or to his cousin, Mary. A Court may 
make inquiry in order to ascertain to what person the description in 
the will applies. 

(ii) A, by his will, leaves to B ‘‘my estate called Black Acre.” 
It may be necessary to take evidence in order to ascertain what is the 
subject-matter of the bequest; that is to say, what estate of the 
testator’s is called Black Acre. 

(iii) A, by his will, leaves to B “the estate which I purchased 
of C”. It may be necessary to take evidence in order to ascertain 
what estate the testator purchased of C. 

76, (1) Where the words used in a will to designate or describe 
a legatee or a class of legatees sufficiently show what is meant, an 
error in the name or description shall not prevent the legacy from 
taking effect. 

(2) A mistake in the name of a legatee may be corrected 
by a description of him, and a mistake in the description of a legatee 
may be corrected by the name, 


Illustrations. 


(i) A bequeaths a legacy to '‘ Thomas, the second son of my 
brother Jobn,” The testator has an only brother named John, who 
has no son named Thomas, but has a second son whose name is 
William. William will have the legacy. 

(ii) A bequeaths a legacy '‘ to Thomas, the second son of my 
brother John ”. The testator has an only brother, named John, whose 
first soff is named Thomas, and whose second son is named William, 
Thomas W have the legacy. ° : 
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(iii) The testator bequeaths his property “to A and B, the 
legitimate children of C.” Chas no legitimate child, but has two 
illegitimate children, A and B. The bequest to A and B takes effect, 
although they are illegitimate. 

(1v) The testator gives his residuary estate to be divided among 
‘*my seven children” and, proceeding to enumerate them, mentions 
six names only, This omission will not prevent the seventh child 
from takiog a share with the others. 

(v) The testator, having six grandchildren, make a bequest to 
‘my six grandchildren” and, proceeding to mention them by their 
Christian names, mentionsone twice over omitting another altogether. 
The one whose name is not mentioned will take a share with the 
others. 

(vt) The testator bequeaths “ 1,000 rupees to each of the three 
children of A.” At the date of the will A has four children. Each 
of those four children will, if he survives the testator, receive a legacy 
of 1,000 rupees. 


77. Where any word material to the full expression of the 
meaning has been omitted, it may be supplied by the context. 


Illustration. 


The testator gives a legacy of "five hundred” to his daughter A 
and a legacy of ‘‘five hundred rupees” to his daughter B. A will take 
a legacy of five hundred rupees. 


rn 


78. Ifthe thing which the testator intended to bequeath | can 
be sufficiently identified from the description of it given in the will, 
but some parts of the description do not apply, such parts of the 
description shali be rejected as erroneous, and the bequest shall take 
effect. 


Lllusts attons. 


(+) A bequeaths to B ‘my marsh-lands lying in L and in the 
occupation of X.” The testator had marsh-lands lying in L but had 
no marsh-lands in the occupation of X. The words ‘in the occupa- 
tion of X” shall be rejected as erroneous and the marsh-lands of 
the testator lyingin L will pass by the bequest. 

(ii) The testator bequeaths to A ‘my zamindari of Rampur.” 
He had an estate at Rampur but it was a taluq and not a zamindari. 
The taluq passes by the bequest. 


79. Ifa will mentions several circumstances as descriptive of 
the thing which the testator intends to bequeath, and there is any 
property of his in respect of which all those ‘circumstances exist, the 
bequest shall be considered as limited to such property, and it shall 
not be lawful to reject any part of the description as erroneous, 
because the testator had other property to which such part of the 
. description does not apply. 


Explanation—In judging whether & case falls within the meaning 
of this section, any words which would be liable to*rejectian under 
section 78 shall be deemed to have „been struck out of eee 
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Llustrations. 

(i) A bequeaths to B “ my marsh-lands lying in L and in the 
occupation of X.” The testator had marsh-lands lying in L, some 
of which were in the occupation of X, and some not in the occupation 
of X. The bequest will be considered as limited to such of the 
testator’s marsh-lands lying in L as were in the occupation of X. 


(ii) A bequeaths to B “my marsh-lands lying in L and in the 
occupation of X, comprising 1,000 bighas of lands.” The testator 
had marsh-lands lying in L some of which were in the occupation of 
X. The measurement is wholly inapplicable to the marsh-lands of 
either class or to the whole taken together, The measurement will 
be considered as struck out of the will and such of the testator’s 
marsh-lands lying in L as were in the occupation of X shall alone 
pass by the bequest, 


80. Where the words of a will are unambiguous, but itis found 
by extrinsic evidence that they admit of applications, one only of 
which can have been intended by the testator, extrinsic evidence 
may be taken to show which of these applications was intended. 

Illustrations. 

(i) A whan, having two cousins of the name of Mary, bequeaths 
asum of money to ‘‘ my cousin Mary.” It appears that there are 
two persons, each answering the description in the will, That descrip- 
tion, therefore, admits of two applications only one of which can 
have been intended by the testator. Evidence is admissible to show 
which of the two applications was intended, 


(ii) A, by his will, leaves to B‘‘my estate called Sultanpur 
Khurd.” It turns out that he had two estates called Sultanpur Khurd. 
Evidence is admissible to show which estate was intended, 


8r. Where there isan ambiguity of deficiency on the face of a 
will, no extrinsic evidence as to the intentions of the testator shall 
be admitted. 

Illustrations. 

(i) A man has an aunt, Caroline, and a cousin, Mary, and has 
no aunt of the name of Mary, By his will he bequeaths 1,000 rupees 
to ‘my aunt, Caroline” and 1,000 rupees to ‘‘ my cousin Mary” and 
afterwards bequeaths 2,000 rupees to “my before-mentioned aunt, 
Mary.” There is no person to whom the description given in the 
will can apply, and evidence is not admissible to show who was 
meant by ‘‘my before-mentioned aunt, Mary.” The bequest is there 
fore void for uncertainty under section 89, 

(it) A bequeaths 1,000 rupees to leaving a blank for 
the name of the legatee. Evidence is not admissible to show what 
name the testator intended to insert. 


(sii) A bequeaths to B rupees,” or ‘my estate of Evi- 
dence is not admissible to show what sum or what estate the testator 
intended to insert. r 


82. The meaning of anyelause in a will is to be collected from ° 
the entize instament, and all its parts are to be construed with 
reference to each other, 


` 
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Lllustrattons. 

(i) The testator gives to B a specific fund or property at the 
death of A, and by a subsequent clause gives the whole of his -pro- 
perty to A. The effect of the several clauses taken together is to 
vest the specific fund or property in Æ for life, and after his decease 
in B; it appearing from the bequest to B that the testator meant to 
use in a restricted sense the words in which he describes what he 
gives to A, 

(ii) Where a testator having an estate, one part of which is 
called Black Acre, bequeaths the whole of his estate to A, and 
in another part of his will bequeaths Black Acre to B, the latter 
bequest is to be read as an acception out of the first as if he had 
said “I give Black Acre to B, and all the rest of my estate to A,” 


83. General words may be understood in a restricted sense 
where it may be collected from the will that the testator meant to 
use them in a restricted sense; and words may be understood ina 
wider sense than that which they usually bear, where it may be 
collected from the other words of the will that the testator meant to 
use them in such wider sense. 

Itlustrattons. 

(+) A testator gives to A “ my farm in the occupation of B,” and 
to C "all my marsh-lands in L.” Part of the farm in the occupation 
of B consists of marsh-lands in L, and the testator also has other 
marsh-lands in L. The general words, “all my marsh-lands in L,” are 
restricted by the gift to A. A takes the whole of the farm in the 
occupation of B, including that portion of the farm which consists of - 
marsh-lands in L. 

(7) The testator (a sailor on ship board bequeathed to his 
mother his gold ring, buttons and chest of clothes, and to his friends, 
A (a shipmate), his red box; clasp-knife and all things not before 
bequeathed, The testator’s share in a house does not pass to A 
under this bequest. 

(iit) A, by his will, bequeathed to B all his household furniture, 
plate, linen, china, books, pictures and all other goods of whatever 
kind; and afterwards bequeathed to Ba specified part of his pro- 
perty. Under the first bequest, B is entitled only to such article of 
the testator’s as are of the same nature with the articles therein 
enumerated. 


84. Where a clause is susceptible of two meanings according to 
one of which it has some effect, and according to the other of which 
it can have none, the former shall be preferred. 

85. No part of a will shall be rejected as destitute of meaning 
if itis possible to put a reasonable construction upon it. 

86. If the same words, occur in different parts of the same will, 
they shall be taken to have been wsed everywhere in the same sense, 
unless a contrary intention appears. +» ° 
- 87. The intention of the testator shall not be sept aside because 
it cannot take effect to the full extent, but effect is to be given to it 
as far as possible, r 2 I 
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Tllustration. 

The testator by a will made on his death-bed bequeathed all his 
property to C D for life and after his decease toa certain hospital. 
The intention of the testator cannot take effect to its full extent, 
because the gift, to the hospital is void under section 118, but it will 
take effect so far as regards the giftto C D. 


88. Where two clauses or gifts in a will are irreconcileable, so 

that they cannot possibly stand together, the last shall prevail. 
Illustrations. 

(+) The testator by the first clause of his will leaves his estate 
of Ramnagar “to A,” and by the last clause of his will leaves it ‘‘to 
B and not to A.’ B will have it. 

(ii) If a man at the commencement of his will gives his house 
to A, and at the close of it directs that his house shall be sold and 
the proceeds invested for the benefit of B, the latter disposition will 
prevail, 


89. A will or bequest not expressive of any definite intention is 
void for upcertainty. 
Ltlustvattion. 
If a testator says ‘I bequeath goods to A,” or “I bequeath to 
A,” or “I leave to A all the goods mentioned in the Schedule” and 
so Schedule is found, or “ I bequeath ‘ money,’ ‘wheat,’ ‘oil’’’ or the 
like, without saying how much, this is void, 


go. The description contained in a will or property the subject 
of gift, shall, unless a contrary intention appears by the will, be 
deemed to refer to and comprise the property answering that descrip- 
tion at the death of the testator. 


gi, Unless a contrary intention appears by the will, a bequest 
of the estate of the testator shall be construed to include any pro- 
perty which he may have power to appoint by will to any object he 
may think proper, and shall operate as an execution of such power ; 
and a bequest of property described in general manner shall be con- 
strued to include any property to which such description may extend, 
which he may have power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power. 


92. Where property is bequeathed to or for the benefit of certain 
objects as a specified person may appoint or for the benefit of certain 
objects in such proportions as a specified person may appoint, and 
the will does not provide for the event of no appointment being 
made ; if the power given by the will is not exercised, the property 
belongs to all the objects of the power in equal shares. 

Lllustraiton. 

A, by his will, bequeaths a fund to his wife, for her life, and 
directs that at her death it Shall be divided among his children in 
such prpportioas as she shall appoint. The widow dies without 
having made any appointment. | The fund will be diyided equally 
among thachildren, 


~ 
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93. Where a bequest is made to the “heirs” or “ right heirs ” 
or “ relation” or “nearest relation” or “family” or “ kindred ” or 
“ nearest of kin” or “ next-of-kin” of a particular person without 
any qualifying terms, and the class so designated forms the direct 
and independent object of the bequest; the property bequeathed shall 
be distributed as if it had belonged to such person and he had died 
intestate in respect of it, leaving assets for the payment of his debts 
independently of such property. 

Lllustvattions. 

(i) A leaves his property ‘‘to my own nearest relations,’ The 
property goes to those who would be entitled to it if A had died 
intestate, leaving assets for the payment of his debts independently 
of such property. 

(ii) A bequeaths 10,000 rupees “to B for his life, and after the 
death of B, to my own right heirs.” ‘The legacy after B’s death 
belongs to those who would be entitled to it if it had formed part of 
A’s unbequeathed property, 

(iii) A leaves his property to B; but if dies before him, to B’s 
next-of-kin; B dies before A; the property devolves as if it had 
belonged to B, and he had died intestate, leaving assets for the pay- 
ment of his debts independently of such property. 

(iv) A leaves 10,000 rupees ‘‘to B for his life, and after his 
decease to the heirs of C.” The legacy goes as if it had belonged to 
C, and had died intestate, leaving assets for the payment of his 
debts independently of the legacy, 


94. Where a bequest is made to the “representatives” or “ legal 
representatives” or “personal representatives” or ‘‘ executors or 
administrators ” of a particular person, and the class so designated 
forms the direct and independent object of the bequest, the property 
bequeathed shall be distributed as if it had belonged to such person 
and he had died intestate in respect of it. 

IVlustratton. 

A bequest is made to the “legal representative’’ of A. A has 
died intestate and insolvent, Bis his administrator. B is entitled 
to receive the legacy, and will apply it in the first place to the dis- 
charge of such part of A’s debts as may remain unpaid: if there 
be any surplus, B will pay it to those persons who at A’s death 
would have been entitled to receive any property of A’s which might 
remain after payment of his debts, or to the representatives of such 
persons. 

95. Where property is bequeathed to any person, he is entitled 
to the whole interest of the testator therein, unless 1t appears from 
the will that only a restricted interest was intended for him. 


96. Where property is bequeathed to a person with a bequest in 
the alternative to another persor or to a class of persons, then, if a 
* contrary intention does not appear by the will, the legatee first named 
shall be entitled to the legacy if he 1s alive at the time when it takes 
effect ; but if he is then dead, the person or class of? persos named 
in the second branch of the alternative shall take the legao. 
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Lllustvations. 


(1) A bequest is made to A or to B. A survives the testator. 
B takes nothing. 


(ii) A bequest is made to A orto B. A dies after the date of 
the will, and before the testator. The legacy goes to B. 


(tii) A bequest is made to A or to B. A is dead at the date of 
the will. The legacy goes to B. 


(iv) Property is bequeathed to A or his heirs. A survives the 
testator, A takes the property absolutely. 


(u) Property is bequeathed to A or his nearest of kin. A dies 
in the lifetime of the testator, Upon the death of the testator, the 
bequest to A’s nearest of kin takes effect. 


(vi) Property is bequeathed to A for life, and after his death to 
B or his heirs. A and B survive the testator. B dies in A’s lifetime. 
Upon A’s death the bequest to the heirs of B takes effect. 


(vii) Property is bequeathed to A for life, and after his death to 
B or his heirs. B dies in the testator’s lifetime. A survives the 
e testator. Upon A’s death the bequest to the heirs of B takes effect. 


97. Where property is bequeathed to a person, and words are 
added which describe aclass of persons but do not denote them as 
direct objects of a distinct and independent gift, such person is en- 
titled to the whole interest of the testator therein, unless a contrary 
intention appears by the will. 

Lilustrattons. 
(t) A bequest is made— 
to A and his children, 
to A and his children by his present wife, 
to A and his heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 
to A and his issue, 
to A and his family, 
to A and his descendants, 
to A and his representatives, 
to A and his personal representative, 
to A, his executors and administrators. 
In each of these cases, A takes the whole interest which the 
testator had in the property. 


(it) A bequest is made to A and’ his brothers, A and his • 
brothers are jointly entitled to the legacy. 

(iii) A beqvest is made *to A for life and after his death to his 
issue. At the death of A the property belongs in equai shares to all 
persons who then answer the description of issue of A, 


N 
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98. Where a bequest is made to a class of persons under a 
general description only, no one to whom the words of the description 
are not, in their ordinary sense, applicable shall take the legacy. 


99. Ina will— 


(a) the word “ children” applies only to lineal descendants in 
the first degree of the person whose “ children ” are spoken of ; 


(8) the word “ grandchildren ‘’ applies only to lineal descen- 
dants in the second degree of the person whose “ grandchildren” 
are spoken of ; 


(c) the words “ nephews ” and “ nieces ’ 
of brothers or sisters ; 


(d) the words “ cousins,” or “ first cousins,’ or “ cousins- ger- 
man,” apply only to children of brothers or of sisters of the father 
or mother of the person whose “cousins,” or “ first cousins,” or 
“cousins-german,” are spoken of ; 

(e) the words “first cousins once removed” apply only toe 
children of cousins-german, or to cousins-german of a p@rent of the 
person whose “ first cousins once removed ” are spoken of ; 


(f) the words “second cousins’’ apply only to grandchildren of 
brothers or of sisters of the grandfather or grandmother of the per- 
son whose “ second cousin ” are spoken of ; 


(g) the words “issue” and “ descendants ” apply to all lineal 
descendants whatever of the person whose “issue ”’ or“ descen- 
dants’’ are spoken of ; 


(A) words expressive of collateral relationship apply alike to 
relatives of full and of half blood ; and 


(i) all words expressive of relationship apply toa child in the 
womb who is afterwards born alive. 


100. In the absence of any intimation to the contrary in a will, 
the word = child,” the word “ son,” the word “ daughter,” or any 
word which expresses relationship, is to be understood as denoting 
only a legitimate relative, or, where there is no such legitimate 
relative, a person who has acquired, at the date of the will, the re- 
putation of being such relative. 


Lllustvations. 


? 


apply only to children 


(i) A, having three children, B, C and D, of whom B and C are 
legitimate and D is illegitimate, leaves his property to be equally 
divided among ‘‘ my children,” The property belongs to B and C 
in equal shares, to the exclusion of D. 


(ii) A, having a niece of illegitiate birth, who has acquired 
the reputation of being his niece, and having no legitimate niece, 
bequeaths a sum of money to his nie¢e. The illeBitimate niece is 
entitled to the legacy. : j . 
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(ii) A, having in his will enumerated his children, and named 
as one of them B, who is illegitimate, leaves a legacy to ‘‘my said 
children.” B will take a share in the legacy along with the legiti- 
mate children, 


(iv) A leaves a legacy to e“ the children of B.” B is dead and 
has left none but illegitimate children. All those who had at the 
date of the will acquired the reputation of being the children of B 
are objects of the gift. 


(v} A bequeaths a legacy to ‘‘ the children of B.” B never had 
any legitimate child. C and D had, at the date of the will, acquired 
the reputation of being children of B. After the date of the will and 
before the death of the testator, E and F were born, and acquir- 
ed the reputation of being children of R. Only C and D are objects 
of the bequest. 


(vt) A makes a bequest in favour of his child by a certain wo- 
man, not his wife. B had acquired at the date of the will the reputa- 
tion of being the child of A by the woman designated. B takes the 
legacy. l 


(vit) A makes a bequest in favour of his child to be born ofa | 


woman who never becomes his wife. The bequest is void, 


(viit) A makes a bequest in favour of the child of which a cer- 
tain woman, not married to him, is pregnant. The bequest is valid. 


Jor. Where a will purports to make two bequests to the same 
person, and a question arises whether the testator intended to 
make the second bequest instead of, or in addition to, the first ; if 
there is nothing in the will to show what he intended, the following 
rules shall have effect in determining the construction to be put 
upon the will :— 


(a) If the same specific thing is bequeathed twice to the 
same legatee in the same will or in the will and again in 
the codicil, he is entitled-to receive that specific thing 
only. 


(4) Where one and the same will or one and the same codi- 
cil purports to make, in two places, a bequest to the same 
person of the same quantity or amount of anything, he 
shail be entitled to one such legacy only. 


(c) Where two legacies of unequal amount are given to the 
same person in the same will, or in the same codicil, the 
legatee is entitled to both. 


(d} Where two legacies, whether equal or unequal . in 
amount, are given to the sante legatee, one by a will and 


the other by a codicil, br each by a different codicil, the, 


legatee is entitledeto both legacies. 


Exglanati&:.—In clauses (a) to (£) of this section, the word 
t will’ does not include a codici, 
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Lllustvattonts. 


(+) A, having ten shares and no more, in the Imperial Bank of 
India, made his will, which contains near its commencement the 
words ‘‘ I bequeath my ten shares in the Imperial Bank of India to 
B.” After other bequests, the will concludes with the words ‘' and I 
bequeath my ten shares in the Imperial Bank of India to B.” Bis 
entitled simply to receive A’s ten shares in the Imperial Bank of 
India. 


(ii) A, having one diamond ring which was given him by B, be- 
queaths to C the diamond ring which was given by B. A afterwards 
made a codicil to his will, and thereby, after giving other legacies, 
he bequeathed to C the diamond ring which was given him by B. B 
can claim nothing except the diamond ring which was given to A 
by B. 


(i) A, by his will, bequeaths to B the sum of 5,000 rupees and 
afterwards in the same will repeats the bequest in the same words, 
B is entitled to one legacy of 5,000 rupees only. 


(iv) A, by his will, bequeaths to B the sum of 5,000 gupees and 


` afterwards in the same will bequeaths to B the sum of 6,000 rupees, 


B is entitled to receive 11,000 rupees. 


(v) A, by his will, bequeaths to B 5,000 rupees and by a codicil 
to the wil] he bequeaths to him 5,000 rupees. B is entitled to receive 
10,000 rupees. 

(vi) A, by one codicil to his will, bequeaths to B 5,000 rupees 
and by another codicil bequeaths to him 6,o00 rupees. B is entitled 
to receive 14,000 rupees, 


(vit) A, by his will, bequeaths ‘‘ 500 rupees to B because she 
was my nurse,” and in another part of the will bequeaths soo rupees 
to B “ because she went to England with my children.” B is entitled 
to receive 1,000 rupees, 

(viii) A, by his will, bequeaths to B the sum of 5,000 rupees and 
also, in another part of the will, an annuity of 400 rupees and B is 
entitled to both legacies. ; 


(ix) A, by his will, bequeaths to B the sum of £,o00 rupees and 
also bequeaths to him the sum of 5,000 rupees, if he shall attain the 
age of 18. Bis entitled absolutely to one sum of s,o00 rupees, and 
takes a contingent interestin another sum of 5,000 rupees. 


102. A residuary legatee may be constituted by any words that 
show an intention on the part of the testator that the person desig- 
nated shall take the surplus or residue of his property. 


: JAtlustvations. 


N (+) A makes her will, consistitig of several testamentary papers, 

in one of which are contained the following words :-2‘' I think there 
wil be something left, after all funeral expenses, etg, to give to B, 
now at school, towards equipping him te any profession he nfay here- 
after be appointed to.” B is constituted residuary legateey 
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(ii) A makes his will, with the following passage at the end of 
it :—‘' I believe there will be found sufficient in my bankers hands 
to defray and discharge my debts, which I hereby desire B to do, and 
keep the residue for her own use and pleasure.” B is constituted the 
residuary legatee. ° 

(iii) A bequeaths all his property to B, except certain stocks and 
funds, which he bequeaths to C. B is the residuary legatee. 


103. Under a residuary bequest, the legatee is entitled to all 
property belonging to the testator at the time of his death, of which 
he has not made any other testamentary disposition which is capable 
of taking effect. 


Illustration. 

A, by his will, bequeaths certain legacies, of which one is void 
under section 118, and another lapses by the death of the legatee. 
He bequeaths the residue of his property to B. After the date of his 
will A purchases a zamindari, which belongs to him at the time of his 
death. B is entitled to the two legacies and the zamindari as part 
of the residue. 


104. ° If a legacy is given in general terms without specifying 
the time when it is to be paid, the legatee has a vested interest in 
it from the day of the death of the testator, and, if he dies without 
having received it, it shall pass to his representatives. 


105. (Z) If the legatee does not survive the testator, the legacy 
cannot take effect, but shall lapse and form part of the residue of the 
testator’s property, unless it appears by the will that the testator 
intended that it should go to some other person. 


(2) In order to entitle the respresentatives of the legatee 
to receive the legacy, it must be proved that he survived the 
testator. 


Lllustyvattons. 


(1) The testator bequeaths to B ‘* 500 rupees which B owes me.” 
B dies before the testator; the legacy lapses. 


(i31) A bequest is made to A and his children. A dies before the 
testator, or happens to be dead when the will is made. The legacy 
to A and his children lapses. 

(iii) A legacy is given to A, and, in case of his dying before the 
testator, to B. A dies before the testator. ‘The legacy goes to B. 

(iv) A sum of money is bequeathed to A for life, and after his 
death to B. A dies in the lifetime of the testator ; B survives the 
testator. The bequest to B takes effect. 

(v) A sum of money is bequeathed to A on his completing his 
eighteenth year, and, in case he shouldedie before he completes his 
eighteenth year, to B. A completes his eighteenth year, and dies in ° 
the lifetime ofthe testator. The legacy to A lapses and the bequest 
to B does not take effect. 

b (v2) The testator and the legatee perished in the same shipwreck 
here i Ee eyidence to show which died first. The legacy lapses, 
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106. Ifalegacy is given to two persons jointly, and one of them 
dies before the testator, the other legatee takes the whole. 
LVlustvation, 
The legacy is simply to A and B. A dies before the testator, B 
takes the lepacy. 


107. Ifa legacy is given to legatees in words which show that 
the testator intended to give them distinct shares of it, then, if dny 
legatee dies before the testator, so much of the legacy as was 
intended for him shall fall into the residue of the testator’s property. 

Ltlusivation. 

A sum of money is bequeathed to A, B, and C, to be equally 
divided among them, A dies before the testator, Band C will only 
take so much as they would have had if A had survived the testator. 

108. Where a share which lapses is a part of the general residue 
bequeathed by the will, that share shall go as undisposed of. 

Illustration. 

The testator bequeaths the residue of his estate to A, B, andC, to 
be equally divided between them. A dies before the testator. His 
one-third of the residue goes as undisposed of. r 

109. Where a bequest has been made to any child or other 
lineal descendant of the testator, and the legatee dies in the lifetime 
of the testator, but any lineal descendant of his survives the testator, 
the bequest shall not lapse, but shall take effect as if the death of 
the legatee had happened immediately after the death of the testator, 
unless a contrary intention appears by the will. 

Illustration. 

A makes his will, by which he bequeaths a sum of money to his 
son, B, for his own absolute use and benefit. B dies before A, 
leaving a son, C, who survives A, and having made his will whereby 
he bequeaths all his property to his widow, D, The money goes 
to D. 

110. Where a bequest is made to one person for the benefit of 
another, the legacy does not lapse by the death, in the testator’s 
lifetime, of the person to whom the bequest is made. 


111. Where a bequest is made simply to a described class of 
persons, the thing bequeathed shall go only to such as are alive at 
the testator’s death. 


Exception —lIf property ‘is bequeathed to a class of persons 
described as standing. in a particular degree of kindred to a specified ` 
individual, but their possession of it is deferred until a time later 
than the death of the testator by reason of a prior bequest or other- 
wise, the property shall at that time go to such of them as are then 
_alive, and to the representative of any of them who have died since 
‘the death of the testator. 

i Illustvationse : 


(i) A bequeaths 1,000 rupees to ‘‘the children ef B n without” g 


saying when it is to be distributed among them. B had died previos- 
to the date of the will, leaving three ‘children, B, D and Lf E die” 
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after the date of the will, but before the death of A. C and D 
survive A. The legacy will belong to C and D, to the exclusion of 
the representative of E. 


(ïi) A lease for years of a house was bequeathed to A for his 
life, and after his decease to the children of B. At the death of the 
testator, B had two children living, C and D, he never had any 
other child, Afterwards, during the lifetime of A, B died, leaving 
E, his executor, D has survived A. D and E are jointly entitled to 
so much of the lease-hold term as remains unexpired. 


(iii) A sum of money was bequeathed to A for her life, and after 
her decease, to the children of B. At the death of the testator, B 
had two children living, C and D, and, after that event, two children, 
E and F, were born to B. C and E died in the lifetime of A, C having 
made a will, E having made no will. A has died, leaving D and F 
surviving her, The legacy is to be divided into four equal parts, 
one of which is to be paid to the executor of C, one to the adminis- 
trator of E, and one to F. 


(iv) A bequeaths one-third of his lands to B for his life, and 
after his decease to the sisters of B. At the death of the testator, 
B had two sisters living, B and D, and after that event another 
sister E was born. C died during the life of B, Dand E have sur- 
vived B. One-thiid of A’s lands belong to D, E and the tepresent- 
atives of C, in equal shares. 

(v) A bequeaths 1,000 rupees to B for life and after his death 
equally among the children of C. Up to the death of B, C had not 
had any child. The bequest after the death of B is void, 

(vi) A bequeaths 1,000 rupees to “ all the children born or to be 
born ” of B to be divided among them at the death of C. At the 
death of the testator, B has two children living, D and E. After the 
death of the testator, but in the lifetime of C, two other children, F 
and G, are born to B. After the death of C, another child is born 
to B, The legacy belongs to D, E, F, and G to the exclusion of the 
after-born child of B. 

(vit) A bequeaths a fund to the children of B, to be divided 
among them when the eldest shall attain majority, At the testator’s 
death, B had one child living, named C. He afterwards had two 
other children, named D and E. E died, but C and D were living 
when C attained majority. The fund belongs to C, D and the 
representatives of E, to the exclusion of any child who may be born 
to B after C’s attaining majority. 


CHAPTER VII 
OF VOID BEQUESTS 
112. Where a bequest is made to a person by a particular des- 


cription, and there is no person in existence at the testator’s death 
who answers the description, the bequest is void. ; 


Exceptiom—lf£ property is bequeathed to a person described as 
standing in a particular degree of kindred to a spcified individual, but 
his pSssessioh of it is defefred until a time later than the death of the 
testatoy by reason of a priors bequest or otherwise ; and if a person 
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answering the description is alive at the death of the testator, or 
comes into existence between that event and such later time, the 
property shall, at such later time, go to that person, or, if he is dead, 
to his representatives. 


Illustrations. 


(4) A bequeaths 1,000 rupees to the eldest son of B. At the 
death of the testator, B has no son. The bequest is void. 


(ti) A bequeaths 1,000 rupees to B for life and after his death 
to the eldest son of C, At the death of the testator, C had no son. 
Afterwards, during the life of B, a son is born to C. Upon B’s death 
the legacy goes to C’s son. 


(111) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of C. At the death of the testator, C had no son. 
Afterwards, during the life of B, a son, named D, is born to C. D 
dies, then B dies. The legacy goes to the representative of D. 


(iv) A bequeaths his estate of Green Acre to B for life, and at 
his decease, tothe eldest son of C., Upto the death of B, C has 


had no son. The bequest to C’s eldest son is void. 5 


(v) A bequeaths 1,000 rupees to the eldest son of C, to be paid 
to him after the death of B. At the death of the testator C has no 
son, but a son is afterwards born to him during the life of B and 
is alive at B’s death. C’s son is entitled to the 1,000 rupees. 


113. Where a bequest is made toa person not in existence at the 
time of the testator’s death, subject to a prior bequest contained in 
the will, the later bequest shall be void, unless it comprises the 
whole of the remaining interest of the testator in the thing bequeathed. 


Lllustrations. 


(+) Property is bequeathed toA for his life, and after his death 
to his eldest son for life and after the death of the latter to his eldest 
son. Atthe time of the testator’s death, A has no son. Here the 
bequest to A’s eldest son is a bequest toa person not in existence 
at the testator’s death. It is not a bequest of the whole interest 
that remains to the testator. The bequest to A’s eldest son for his 
life is void. 

(ii) A fund is bequeathed to A for his life, and after his death 
to his daughters. A survives the testator. A has daughters some 
of whom were not in existence at the testator’s death. The bequest 
to A’s daughters comprises the whole interest that remains to the 
testator in the thing bequeathed. The bequest to A’s daughters is 
valid. 


(iii) A fund is bequeathed to A for his life, and after his death 
to his daughters, with a direction that, if any of them marry, under 
the age of eighteen, her porfion shall be settled so that it may 
belong to herself for life and may be divisible among her children 
after her death. A has no daughter living at the time’of the testa. 
tor’s death but has daughters born afterwards who surviye him, Flere 
the direction for a settlement has the effect in the case of* each 
daughter who marries under eighteen of substituting for the Jeene 
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equest to her a bequest to her merely for her life; that is to say, 
bequest to a person notin existence at the time of the testator’s 
eath of something which is less than the whole interest that remains 
o the testator in the thing bequeathed. ‘Ihe direction to settle the 
und is void, 


(iv) A bequeaths a sum_of money to B for life, and directs that 
upon the death of B the fund shall be-settled upon his daughters, so 
that the portion of’ each daughter may belong to herself for life, and 
may be divided among her children after her death. B has no 
daughter living at the time of the testator’s death. In this case the 
Only bequest to the daughters of B is contained in the direction to 
settle the fund, and this direction amounts to a bequest to persons 
not yet born, of a life-interest in the fund, that is to say, of some- 
thing which is less than the whole interest that remains to the 
testator in the thing bequeathed. The direction to settle the fund 
upon the daughters of B is void. 


114. No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one or more 
person living at the testator’s death and the minority of some person 
who shallebe in existence at the expiration of-‘that period, and to 
whom, if he attains full age, the thing bequeathed-is to belong. 

Itlustrations. 2. 


(+) A fund is bequeathed to A for his life and after his death 
to B for his life; and after B’s death to such of the sons of B as shall 
first attain the age of 25. A and B survive the'testator. Here the 
son of B who shall first attain the age of 25 may be a son born after 
the death of the testator; such son may not attain 2g until more 
than «8 years have elapsed from the death of the longer liver of A 
and B; and the vesting of the fund may thus be delayed beyond 
the lifetime of A and Band the minority of the sons of B. The 
bequest after B’s death is valid. 


(ii) A fund is bequeathed to A for his life, after his death to 
B for his life, and after B’s death to such of B’s sons as shall first 
attain the age of 25. B dies in the lifetime of the testator, leaving 
one or more sons. In this case the sons of B are persons liVing at 
the time of the testator’s decease, and the time when either of them 
will attain 25 necessarily falls within bis own lifetime. The bequest 
is valid. 


(iii) A fund is bequeathed to A for his life, and after his death 
to B for his life, with a direction that after B’s death it shall be 
divided amongst such of B’s children as shall attain the age of 18, 
but that if no child of B shall attain that age the fund shall go to 
C. Here the time for the division of the fund must arrive at the 
Jatest at the expiration of 18 years from the death of B, a person 
living at the testator’s decease, All the bequests are valid. 


(tv) A fund is bequeathed to trustees for the benefit of the 

testator’s daughters, with a digection that, if any of them marry under- ° 
age, her share of the fund shall be settled so as to devolve after her 
death upon such of her child@ren as shall attain the age of 18. Any 
daughter x the testator to whom the direction applies must be in 
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existence at his decease, and any portion of the fund which ma 
eventually be settled as directed must vest not later than 18 yea 
from the death of the daughters whose share it was. All thes 
provisions are valid. 


r15. Ifa bequest is made toa glass of persons with regard t 
some of whom it is inoperative by reason of the provisions of sectio 
113 or section 114, such bequest shail be wholly void. 

Lilustvattons. 

(4) A fund is bequeathed to A for life, and after his death t 
all his children who shall attain the age of 2s. A survives the 
testator, and has some children living at the testator’s death, Each 
child of A’s living at the testator’s death must attain the age of 25 
(if at all) within the limits allowed for a bequest. But A may have 
children after the testator’s decease, some of whom may not attain 
the age of 25 until more than 18 years have elapsed after the decease 
of A, The bequest to A’s children, therefore, is inoperative as to 
any child born after the testator’s death; and, as it is given to all 
his children as a class it is not good as to any division of that class, 
but is wholly void, 

(11) A fund is bequeathed to A for his life, and after his death 
to B, C, D, and all other children of A who shall attain the age of 
as. B, C, D are children of A living at the testator’s decease. In all 
other respects the case is the same as that supposed in Jilystration 
(i). The mention of B, C, and D by name does not prevent the 
bequest from being regarded as a bequest 10 a class, and the bequest 
is wholly void. 


116. Where a bequest is by reason of any of the provisions of 
section 113, section 114, or section 115, any bequest contained in 
the same will, and intended to take effect after or upon failure of 
such prior bequest, is also void. 

LLlustrations. 


(¢) A fund is bequeathed to A for his life, and after his death to such of his 
sons as shall first attain the age of 25, for his life, and after decease of such son to 
B. Aand B survive the testator. The bequest to B is intended to take effect after 
the bequest to such of the sons of A shall first attain the age of 25, which bequest 
is void under section 114. The bequest to B is void. 


(rn) A fund is bequeathed to A for his life, and after his death to such of his 
sons as shall first attain the age of 25, and, if no sou of A shall attain that age, to 
B. A and B, survive the testator. The bequest to B is intended to take effect 
upon failare of the bequest to such of A’s sons as shall first attain the age of 25, 
which bequest is void under section 114. The bequest to B is void, 

117. A direction to accumulate the income arising from any 
property shall be void ; and the property shall be disposed of as if no 
accumulation had been directed. 


Excepiton—Where the property is immovable, or where accumu- 

lation is directed to be made from the death of the testator, the 

e direction shall be valid in fespect only of the income arising from 

e the property within one year next following the testator’s death ; and- 

at the end of the year such property ‘and income shall be disposed 

of respectively, as if the period during, which the accumulgtion has 
been directed to be made had elapsed. . 4 
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; Illustrations. 


(+) The will directs that the sum of £0,000 rupees shall be invested in Govern- 
nent securities, and the income accumulated for 20 years, and that the principal, 
together with the accumulations, shall then be divided between A, B and- C. A, 
B and C, are entitled to receive the sum of 10,000 rupees at the end of a year from 
the testator’s death. ° 


() The will directs that 10,000 rupees shall_be invested, and the income 
accumulated until A shal! marry, and shall then bë paid to him. A is entitled to . 
receive 10,060 rupees at the end of a year from the testator’s death. 


(42) The. will directs that the rents of the farm of Sultanpur shall be accumulated 

for ten years, and that the accumulation shall be then paid to the eldest son of A. 

At the death of the testator, A has an eldest son living, named, B. B will receive at 
“he end of one year from the testator’s death, the rents which have accrued during 

N —orether with any interest which may have been made by investing them. - ` 


“~“rects that the rents of the farm of Sultanpur shall be accumalat- 
“the accumulation shall then be paid to the eldest son of 


Ja ~- 


Amn ‘tator, A has no son. The bequest is void. , 
(vy im fim of money to B, to be paid to him when he shall attain 
the age of 18, un, tthe interest to be accumulated till he shall arrive at that 


age. At A’s death the... icy becomes vested in B; and so much of the interest as 
is not required for his maintenance and education is accumulated, not by reason of 
the direction contained in the will, but in consequence of B’s minority. ss 

118@ No man having a nephew or niece or any nearer relative, 
shall have power to bequeath any property to religious or charitable 
uses, except by a will executed not less than twelve months before 
his death, and deposited within six months from its execution in some 
place provided by law for the safe custody. of the wills of living 
persons. - 


Lllustrattons. 


A having a nephew makes a bequest by a will not execnted.and deposited as 
required— j : ais ' 
for the relief of poor people; 
for the maintenance of 3ick soldiers ; 
for the erection or support of a hospital ; 
for the education and preferment of orphans ; 
for the support of scholars ; 
for the erection or support of a school; 
for the building and repairs of a bridge ; 
for the making of roads ; 
for the erection or support of a church; 
for the repairs of a church; 
for the benefit of ministers of religion ; 

a for the formation or support of a puolic garden; 
All these bequests are void. 


CHAPTER VII ‘ 
OF THE VESTING OF LEGACIES 


119. Where by the terms of a hequest the legatee is not entitled 
to immediate possession of the thing bequeathed, a right to receive 
it at the préper time shal, unless a contrary intention appears byethe 
will, become vested in the legatee on the testator’s death, and shall 
pass to the legatee’s representatives if he dies before that time and 
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without baving received the legacy, and in such case the legacy is 
from the testator’s death said to be vested in interest. 


Explanatton.—An intention that a legacy to any person shall not 
become vested in interest in him is not to be inferred merely from 
a provision whereby the payment or posgession of the thing bequeath- 
ed is postponed, or whereby a prior interest therein is bequeathed 
to some other person, or whereby the income arising from the fund 
bequeathed directed to be accumulated until the time of payment 
arrives, or from a provision that, if a particular event shall happen, 
the legacy shall go over to another person. 


Illustrations. 


(:) A bequeaths to B roo rupees, to be paid to him at the death of C. On A’s 
death the legacy becomes vestedın interest in B, and if he dies before C, his 
representatives are entitled to the legacy. 

(12) A bequeaths to B 100 1upees, to be paid to him upon his attaining the 
age of 18. On A’s death the legacy becomes vested in interest in B. 


(12) A fund is bequeathed to A for’ life, and after his death to B, On the 


‘testator’s death the legacy to B becomes vested in interest in B. 


(1w) A fundis bequeathed to A until B attains the age of 18, and then to B. 
The legacy to B is vested in interest from the testator’s death. ° 


(v) A bequeaths the whole of his property to B upon trust to pay certain 
debts out of the income, and then to make over the fund to C. At A’s death the 
gift to C becomes vested in interest in him, 


(cs) A fund is bequeathed to A, B and C in equal shares, to be paid to them 
on their attaining the age of 18, respectively, with a proviso that, if all of them die 
under the age of 18, legacy shall devolve upon D. On the death of the testator, 
the shares vested in interest in A, B and C, subject to be divested in case A, B and 
C shall all die under 18, and, upon the death of any of them (except the last 


_Survivor) under the age of 18, his vested interest passes, so subject, to his 


representatives. -7 r», x 
120. (7) “A legacy bequeathed in case a specified uncertain 
event shall happen does not vest until that event happens. 


(2) A legacy bequeathed in casea specified uncertain 
event shall not happen does not vest until the happening of that event 
becomes impossible. 


(3) In either case, until the condition has been fulfilled, 


the interest of the legatee is called contingent. Ta 


Exception. —Where a fund is bequeathed to any person upon his 
attaining a particular age, and the will also gives to him absolutely 
the income to arise from the fund before he reaches that age, or 
directs the income, or so much of it as may be necessary, to be 
applied for his benefit, the bequest of the fund is not contingent. 


Lllustrattons. 


(i) A legacy is bequeathed to Din case A, B and C shall all die under the 
ape of 18. D has a contingent interest in the legacy until A, B and C all die under 
18, or one of them attains that age. 


e (si) A sum of money is bequeathed toe A "in case he shall attain the age 
of 183$,” or “when he shall attain the age of 18.” A’s interest ip the legacy is 
contfhgent until the condition is fulfilled hy his attainffng that age. 
(ui) An estate is bequeathed to A for life, and after his death tẹ B if B ghall 
then be living: but if B shall not be then living to C. A, B and C survive the 
° ó 
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testator. B and C each take a contingent interest in the estate until the event 
which is to vest it in one or in the other has happened. 


_ (tv) An estate is bequeathed as in the case last supposed. B dies in the 
lifetime of A and C. Upon the death of B, C acquires a vested right to obtain 
possession of the estate upon A's death. 


(v) A legacy is bequeathed to A when she shall attain the age of 18, or 
skall marry under that age with the*consent of B, wilh a proviso that, if she neither 
attains 18 nor marries under that age with B’s consent: the legacy shall go to C. A 
and C each take a contingent interest in the legacy. A attains the age of 18. A 


becomes absolutely entitled to the legacy although she may have married under 18 
without the consent of B. 


(vz) An estate is bequeathed to A unt'] he shall marry and after that event to 
B. B’s interest in the bequest is contingent until the condition is fulfilled by A’s 
marrying. ' 

(vit) An estate is bequeathed to A until he shall take advantage of any law for 
the relief of insolvent debtors and after that event to B. B’s interests in the 
bequest is contingent until A takes advantage of such a law. 

(viit) An estate is bequeathed to A if he shall pay soo rupees to B. A’s 
interest in the bequest is contingent until he has paid 500 rupees to B. 

(sx) A leaves his farm of Sultanpur Khurd to R, if B shall convey his own 
farm of Sultanpur Buzurg to C. B’s interest in the bequest 18 contingent until he has 
conveyed the latter farm to C. 

(x) A fund is bequeathed to A if B shal] not marry C within five years after 
the testagpr’s death. A’s interest in the legacy is contingent until the condition is 
fulfilled by the expiration of the five years without B’s having married C, or by the 
occurience within that period of an event which makes the fulfilment of the condition 
impossible. 


(xs) A fund is bequeathed to A if B shall not make any provision for him by 
will. The legacy is contingent until B's death. 


(xi) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and 
directs that the interest, or a competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. -7 


(xu) A bequeaths to B 500 rupees when he ghall attain,the age of 18, and 
directs that a certain sum, out of another fund, shall be applied for his maintenance 
until he arrives at that age. ‘The legacy is contingent. Ta w 

121. Where a bequest is made only to such members of class 
as shall have attained a particular age, a person who has not attained 
that age cannot have a vested interest in the legacy. 


Lhllustratton. 


A fund is bequeathed to such of the children of A as Shall attain the age of 
18, with a direction that, while any child of A shall be under the age of 18, the 
income of the share, to which it may be presumed he will be eventually entitled, shall 
be applied for his maintenance and education. No child of A who is under the age 
of 18 has a vested interest in the bequest. 


CHAPTER IX 
OF ONEROUS BEQUESTS 


122. Where a bequest imposes an obligation on the legatec, he 
can take nothing by it unless he accepts it fully. 


Lllusts ation. 


A, having shares in (X), a prosperous joint stock company and also shares in 
(Y), a joint stock company in difficulties, in? respect of which shares heavy calls are 
expected to be made, bequeaths tô B all his shares in joint stock companies, B 
refuses to accept the shares in (Y). He forfeits the shares in (X). > 


123. ¿Where a will contains two separate and independent 


bequests to “the same ‘person, the legatee is at liberty to accept one 
® ° i 
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of them and refuse the other, although the former may be beneficial 
and the latter onerous. : 


Lhlustvatton. 


A, having a lease for a term of years of a house at a rent which he and his 


representative» are bound to pay during the teym, and which is higher than the 
house can he let for, bequeaths to B the lease and a sum of money. B refuses to 
accept the lease. He will not by this refusal forfeit the money. 


_ CHAPTER X 
OF CONTINGENT BEQUESTS 


124. Where a legacy is given if a specified uncertain event shall 
happen and no time is mentioned in the will for the occurrence of 
that event, the legacy cannot take effect, unless such-event happens 
before the period when the fund bequeathed is payable or distribut- 


able. 
Lllustrations. go 


a 


(:) A legacy is bequeathed to A, and, in ‘case of his death, to B. If A survives 
the testator, the legacy to B does not take effect. 

(11) A legacy is bequeathed to A, and, in case of his death withou® children, 
to B. If A survives the testator or dies in his lifetime leaving a child, the legacy to 
B does not take effect. 

(ist) A legacy is bequeathed to A when and if be attains the age of 18,’and, in 
case of his death, to B. A attains the age of 18. The legacy to B does not take 
effect. 

(#v) A legacy is bequeathed to A for life and after his death to B, and, 
“in case of B’s death without children,” to C. The words ‘ in case of B’s death 
without children” are to be understood as meaning in case B dies without children 
during the lifetime ‘of A. 

(v) A legacy is bequeathed to A for life. and after his death to B, and, ‘‘in 
. case of B’s death,” ‘to C. The words “in case of B’s death’ are to be considered 
as meaning ‘‘in case B dies in the lifetime of A.” 


125. Where a bequest is made to such of certain persons as 
shall be surviving at some period, but the exact period is not 
specified, the legacy shall go to such of them as are alive at the time 
of payment or distribution, unless a contrary intention appears by 
the will. 

Illustrations, 


(i) Property is bequeathed to A and B to be equally divided between them or 
to the survivor of them. If both A and B survive the testator the legacy is equally 
divided between them. If A dies before the testator, and B survives the testator, 
it goes to B. 

(3s) Property is bequeathed to A for life, and after his death, to B and C, to 
Le eqaally divided between them, or to the survivor of them. B dies during the life 
of A: survives A. At A’s death the legacy goes to C. 

(sz) Property is bequeathed to A for life, and after his death to B and C, 
or the survivor, with a direction that, if B should not survive the testator, his 
- children are to stand in hia place. C gies during the Hfe of the testator; but dies 
inthe lifetime ot A. The fegacy goes to the rgpresentative of B. 

a Y) Property bequeathed to A for life, and, after his death, to.B and C, with 
a direction, that in case either of whom dies in the !ffetime of A the whole shall go 
to the survivor. B dies in the lifetime of A. Afterwards Ç dies ig the time of 

A. The legacy goes to the’representative of C, P ù 
e é 
: g 


> 


GOVERNMENT OF INDIA ACT 59 


CHAPTER XI 
Or CONDITIONAL BEQUESTS 
126. A bequest upon an impossible condition is void. 


Illustrations. 
() An estate is bequeathed to A on condition tbat he shall walk 100 miles in 
an hour. The bequest is void. 
(2) A bequeaths s00 rupees to B on condition that he shall marry A’s 
daughter, A’s daughter was dead at the date of the wjll.-- The bequest is void. 
127. A bequest upon a condition, the fulfilment of which would 
be contrary to law or to morality, 1s void. 


Lllustrattons. 


(:) A bequeaths 500 rupees to B on condition that he shall murder C, ‘he 
bequest is void. 


(ss) A bequeaths 5,000 rupees to his niece if she will desert her husband 
The bequest is void. 


r28. Where a will imposes a condition to be fulfilled befoer 

the legatee can take a vested interest in the thing bequeathed, the 

condition shall be considered to have been fulfilled if it has been 
substarftially complied with. : 
Lllustrations. 


(i) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B, C, D, and E. A marries with the written consent of B, C is present 
at the marriage, D sends a present to A previous to the marriage. E has been 
personally informed by A of his intentions, aud has made no objection. A has 
fulfilled the condition. 


(4) A legacy is ‘bequeathed to A on condition that he shall marry with the 
consent of B, C, and D. D dies. A maries with the consent of BandC. A has 
fulfilled the condition. ` 


(zit) A legacy is bequeathed to A on condition that he shall marry with the 
consent of R, C, and D. A marries in the lifetime of B, C, and D with the 
consent of B and C only. A has not fulfilled the condition. 

(iv) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B, C, and D. A obtains the unconditional assent of B, C, and D to 
his marriage with E. Afterwards B, C, and D capriciously retract their consent. 
A marries E. A has fulfilled the condition, 


(v) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B, C, and D. A marries without the consent of B, C, and D, but obtains 
their consent after the marriage, A has not fulfilled the condition. 


(vi) A makes his will whereby he bequeaths a sum of money to Bif B shall 
marry with the consent of A’s executors. B marries during the lifetime of A, 
and A afterwards expresses his approbation of the marriage. A dies. The bequest 
to B takes effect. 


(vu) A legacy is bequeathed to A if he executes a certain document within 
a time specified in the will. The document is executed by A within a reasonable 
time, but not within the time specified in the will, A has not performed the 
condition, and is not entitled to receive the legacy. 

129. Where there is a bequest to one person and a bequest of 
the same thing to another, if the prior bequest shall fail the second 
bequest shal] take effect upon the failure of the prior bequest 
although the failure may*not have occurred in the manner contem- 
plated byethe testator. , 


` . 
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Lllustvattons. 
(:) A bequeaths a sum of money to bis own children surviving him, and, If 
they all die under 18, to B. A dies without having ever had a child. The bequest 
to B takes effect. 


(it) A bequeaths asum of money to B, on condition that he shall execute a 
certain document within three months after A’s death, and, if he should neglect 
to do so, to C. B dies in the testator’s lifetime. e The bequest to C takes effect. 


130. Where the will shows an intention that the second bequest. 


shall take effect only in the event of the first bequest failing in a 
particular manner, the second bequest shall not take effect, unless 
the prior bequest fails in that particular manner. 


Illustration. 
A makes a bequest to his wife but in case she should die in his lifetime, 
bequeaths to B that which he had bequeathed to her. A and his wife perish 


together, under circumstances which make it impossible to prove that she died 
before him. The bequest to B does not take effect. 


131.. (Z) A bequest may be made to any person with the 
condition superadded that, in case a specified uncertain event shal] 
happen, the thing bequeathed shall go to another person, or that in 
case a specified uncertain event shall not happen, the thing bequeathed 
shall go over to another persgn. å 


(2) In each case the ulterior bequest is subject to the rules 
contained in sections 120, I2I, 122, 123, 124, 125, 126,127, 129, 
and 130. 

Ltlustrations. 


(1) A sum of money is bequeathed to A, to be paid to him at the age of 18, 
and if he shall die before he attains that age, to B. A takes a vested interest in the 
legacy, subject to be divested and to go to B in case A dies under 18. 


g (ss) An estate is bequeathed to A with a proviso that if A shall dispute the 
competency of the testator to make a will, the estate shall go to B. A disputes 
the competency of the testator to make a will. The estate goes to B. 


(z1) A sum of money is bequeathed to A for life, and, after his death, to 
B; but if B shall then be dead, leaving a son, such son is to stand in the place of 
B. B takes a vested interest in the legacy, subject to be divested if he dies 
leaving a son in A’s lifetime. 


(m) Asum of money is bequeathed to A and B, and if either should die 
during the life of C then to the survivor living at the death of C. A and B die 
before C. The gift over cannot take effect, but the representative of A takes 
one-half of the money, and the representative of B takes the other half. 


ı (v) A bequeaths to B the interest of a fund for life, and directs the fund 
to be divided at her death equally among her three children, or such of them as 
shall be living at her death. All the children of B die in B's lifetime. The 
bequest over cannot take eftect, but the interest of the children pass to their rep- 
resentatives. 


132. An ulterior bequest of the kind contemplated by sec- 
tion 131 cannot take effect, unless the condition is strictly fulfilled. 
Ltlustrattons. 


(#7) A legacy is be queathed to A, with a proviso that; if he marries without the 
consent of B, C, and D, the legacy shall goto E. D dies. Even if A marries 
withoat the consent of B and C, the giff to E does not take effect. 


(#7) A legacy is bequeathed to A, with a proviso that, if he marries without 
the eonsent of B, the legacy shall goto C. A marries with the consent of B. He 
afterwards becomes a widower and marries again without the consent of B. The 
bequest to C does not take effect, ® o 
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(41) A legacy is bequeathed to A, tobe paid at 18, or marriage, with a 
proviso that, if A dies under 18 or mairies without the consent of B, the legacy 
shall go to C. A manies under 18, without the consent of B. The bequest to 
C takes effect. 


133 If the ulterior bequest be not valid, the original bequest 
is not affected by it. 


lllustvattions. 


(:) An estate is bequeathed to A for his life with condition superadded that, 
if he shall not on a given day walk roo miles in an hour, the estate shall go to 
B. The condition being void, A retains his estate as uf no condition had been 
inserted in the will. 


(ss) An estate is bequeathed to A for her life and, if she does not desert her 
husband, to B. A is entitled to the estate during her life as if no condition had 
been ‘inserted in the will. 


(1) An estate is bequeathed to A for life, and, if he marries, to the eldest 
son of Bfor life. B, at the date of the testator’s death, had not hada-son. The 
bequest over is void under section 105, and A is entitled to the estate during 
his life. 

134. A bequest may be made with the condition superadded 
that it shall cease to have effect in case a specified uncertain event 


shall happen, or in case a specified uncertain event shall not happen. 


Lllusts ations. z 


(:) An estate is bequeathed to A for his life, with a proviso that, in case he 
shall cut down a certain wood, the bequest shall cease to have any effect. A cuts 
down the wood He looses his life-interest in the estate. 


(2) An estate is bequeathed to A, provided that, if he marries under the age 
of 25 without the consent of the executors named in the will, the estate shall cease 
to belong to him. A marries under 25 without the consent of the executors. The 
estate ceases to him. 


(iii) An estate is bequeathed to A, provided that, ifhe shall not go to 
England within three years after the testator’s death, his interest in the estate 
shall cease. A does not go to England within the time prescribed. His interest 
in the estate ceases. 


(sv) An estate is bequeathed to A, with a proviso that if she becomes a nun, 
she shall cease to have any interest in the estate. A becomes a nun, She loses 
her interest under the will. 


(v) A fund is bequeathed to A for life, and, after his death, to B, if B shall 
be then living, with a proviso that, if B shall become a nun, the bequest to her 
shall cease to have any effect. B becomes a nun in the life-time of A. She 
thereby loses her contingent interest in the fund. 


135. Inorder that a condition that a bequest shall cease to 
have effect may be valid, it is necessary that the event to which it 
relates be one which could legally constitute the condition of a 
bequest as contemplated by section 120. 


136. Where a bequest is made with a condition superadded 
that, unless the legatee shall perform a certain act, the subject-matter 
of the bequest shall go to another person, or the bequest shall cease 
to have effect but no time is spectfied for the performance of the 
act; if the legatee takes any step which renders impossible ‘or 
indefinitely postpones thé performance of the act required, the lefacy 
shall go af if the legateg had died without performing such act. 

` . 
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Tllustrations. 


Ai)’ A bequest ıs made to A, with a proviso that, unless he enters the Army, 
the legacy shall go over to B. A takes Holy Orders, and thereby renders it 
impossible that he should fulfil the condition. B is entitled to receive the legacy. 


(2) A bequest is made to A, with a proviso that it shall cease to have any 
effect if he does not marry B’s daughter. A marries a stranger and thereby inde- 
finitely postpanes the fulfilment of the conditions. Tke bequest ceases to have 
effect. 


137. Where the will requires an act \to be performed by the 
legatee within a specified time, either as a condition to be fulfilled 
before the legacy is enjoyed, or as-a condition upon the non-fulfil- 
ment of which the subject-matter of the bequest is to go over 
to ancther person or the bequest is to cease to have effect, fhe act 
must be performed within the time specified, unless the pe1formance 
of it be prevented by fraud; in which case such further time shall be 
be allowed as shall be requisite to make up for the delay caused by 
such fraud. 


CHAPTER XII 


- OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION 
OR ENJOYMENT. 


138. Where a fund is bequeathed absolutely to or for the 
benefit of any person, but the will contains a direction that it shall 
be applied or enjoyed in a particular manner, the legatee shall be 
entitled to 1eceive the fund as if the will had contained no such 
direction. ` 

Ldlustvattons. E 


A sum of money is bequeathed towards purchasing a country residence for 
A, or to purchase an annuity for A, or to place A in any business. A chooses to 
receive the legacy in money. He is entitled to do so. 

139. Where a testator absolutely bequeaths a fund, so as to 
sever it from his own estate, but directs that the mode of enjoyment 
of it by the legatee shall be restricted so as to secure a specified 
benefit for the ‘legatee ; if that benefit cannot be obtained for the 
legatee, that fund belongs to him as if the will had contained no 
such direction. i 

Illustrations. 


(s) A bequeaths the residue of his propeity to be divided equally among his 
daughters, and directs that the shares of the daughters shall be settled upon them- 
selves respectively for life and be paid to their children after their death. All the 
daughters die unmarried. The representatives of each daughter are entitled to her 
share of the residue. 


(#2) A directs his trustees to raise a sum of money for his daughter, and he 
then directs that they shall invest the fund and pay the income arising from it to 
her during her life, and divide the principal among her children after her death. 
The daughter dies without having ever had a child. Her repiesentatives are entitled 
to the fund. ; ; 


J40. Where a testator does not absolytcly bequeath a fund, sO 
as to sever it from his own estate, but gives it for certain purposes, 
and part of those purposes cannot be fulfilled, the fund, or so mfich 
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of it as has not been exhausted upon the objects contemplated by 
the will, remains a part of the estate of the testator. 


© LWMlustrationus i 


(1) A directs that his trustees shall invest a sum of money in a particular 
way, and shall pay the interest to his son for life, and at his death shall divide the 
principal among his children. The,son dies without having ever had a child. The 
fund, after the son’s death, belongs to the estate of the testator. 


(ii) A bequeaths the residue of his estate, to be divided equally among his 
daughters with a direction that they are to have the interest only during their lives, 
and that at their decease the fund shall go to their children. The daughters have 
no children. The fund belongs to the estate of the testator. 


r 
-~ 
=~ 


CHAPTER XIII 
OF BEQUESTS TO AN EXECUTOR 
141. Ifa legacy is bequeathed to a peison who is named an 
executor of the will, he shall not take the legacy unless he proves 
the will or otherwise manifests an intention to act as executor. 
“es Illustration 7 


A legacy is given to A, who is named an executor. A orders the funeral 
according tothe directions contained in the will, and dies a few days after the 


testator, without having proved the will. A has manifested an intention to act as 
executor. 





CHAPTER XIV 
OF SPECIFIC LEGACIES 


142, Where a testator bequeaths to any person a specified 
part of his property, the legacy is said to be specific : 


Lllustrations 
(4) A bequeaths to B~ 
“the diamoned ring presented to me by C :” 
“my gold chain :” 
“a certain bale of wood :” 
“t a certain piece of cloth :” 


“all my household goods which shall be in or about my dwelling-house in 
M. Street, in Calcutta, at the time of my death :” 


“ the sum of 1,000 rupees in a certain chest :” 
‘“ the debt which B owes me :” 


‘all my biils, bonds and securities belonging to me lying in my lodgings in 
Calcutta :” 


“all my furniture in my house in Calcutta :” 

“all my goods on board a certain ship now lying in the river Hughli :” 

‘t 2,000 rupees which I have in the hands of C :” 

“the money due to me on the bond of D:” 

“my mortgage on the Rampur factory.” 

“ one-half of the money owing to me on my mortgage of Rampnr factory :’! 
““ t,0co rupees, being part of a debe due to me from C:” 

“ my capital stock of 1,000/" in East India Stock :” 2 


“my promissory not@s of the Government of India for 10,000 rupeés in 
pelr 4 per cent. loan :” 
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‘tall such sums of money as my executors may, afte: my death, receive 
“in respect of the debt due to me from the insolvent firm of D and 
, 2-Company *" | 
“all the wine which I may have in my cellar at the time of my death -” 
“ such of my horses as B may select :” 
‘* all my shares in the Imperial Bank of India.” 


“all my share ‘in the Imperial Bank ef India which I may possess at the 
time of my death.” 


‘fall the money which I have in the 54 per cent. loan of the Government 
of India :” 


‘Call the Government securities I shall be entitled to at thetime of my 
decease.” 
Each of these legacies is specific. 


(u) A, having Government promissory notes for 10,000 rupees, bequeaths to his 
executors ‘ Government promissory notes for 10,000 rupees iu trust to sell ” for the 
benefit of B. The legacy is specific. 


x 


(2) A having property at Benares, and also in other places, bequeaths to B all 
his property at Benares. The legacy is specific. 


(zw) A bequeaths to B— 
his house in Calcutta: 
his zamindari of Rampur : 
his talaq of Ramnagar : . 
his lease of the tndigo-factory of Salkya : 
an annuity of 500 rupees out of the rents of his zamindari of W. 

A directs his zamindari of X to be sold, and the proceeds to bé invested for 
the benefit of B. 
Each of these bequests is specific. 


(v) A by his will charges his zamindari of Y with an annuity of 1,000 rupees to 
C during his life, and subject to this charge he bequeaths the zamindari to D. Each 
of these bequests is specific. 


(v1) A bequeaths a sum of money— 
to buy a house in Calcutta for B: 
to buy an estate in vila Faridpur for B : 
to buy a diamond ring for B: 
to buy a horse for B: 
to be invested in shares in the Imperial Bank of India for B: 
to be invested in Government securities for B: 
A bequeaths to B— 
“a diamond ring: ” ~- 
“a horse.” 
“ 19,000 rupees worth of Government securities : ” 
“an annuity of 500 rupees : ” 
“ 2,000 rupees to be paid in cash : ” 
“$o much money as will produce 5,000 rupees four per cent. Government 
securities,” ~ 


These bequests are not specific. Q 

e (oti) A, having property in England and*property in India, bequeaths a legacy 
to B, and directs that it shall be paid out of the property which he may leave in 
India. He also bequeaths a legacy to C and direct? that it shall be paid out of 
property which he may leave in England No one of these legacies is gpecific. š 
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143. Where acertain sum is bequeathed, the legacy is not 
specific merely because the stock, funds or securities in which. it is 
invested are described if the will 

Ltlustvattons 
A bequeaths to B— 
‘ 10,000 rupees of my funded property 
“ 10,000 rupees of my pioperty now invested in shares of the East Indian 
Railway Company: ” : 
‘í 19,000 rupees at piesent secured by mortgage of Rampur factory.” 
No one of these legacies is specific. 

144. Where a bequest is made in general terms of a certain 
amount of any kind of stock, the legacy is not specific merely 
because the testator was, at the date of his will, possessed of stock 
of the specified kind, to an equal or greater amount than the 
amount bequeathed. ~ 


~~ 


Lllustvation 


A bequeaths to B 5,000 rupees five per cent. Government securities. A had at 
the date of the will tive per cent. Government securities for 5,000 rupees. The 
legacy is not specific. 

145e A money legacy i is not specific merely because the will 
directs its payment to be postponed until some part of the property 
of the testator has been reduced to a certain form, or remitted to a 
certain place. 


~ 


Lllustration 


A bequeaths to B 10,000 1upees and directs that this legacy shall be paid as soon 
as B’s property in India shal! be realised in England. The legacy is not specific. 


146. Where a will contains a bequest of the residue of the 
testator’s property along with an enumeration of some items 
of property not previously bequeathed, the articles enumerated shall 
not be deemed to be specifically bequeathed. 


147. Where property is specifically bequeathed to two or more 
persons in succession, it shall be retained in the form in which the 
testator left it, although it may be of such a nature that its value 
is continually decreasing. 

` Illustrations 


_(4) A having lease of a house for a term of years, fifteen of which were unex- 
pired at the time of his death, has bequeathed the lease to R for his life, and after 
B’s death to C. B is to enjoy the property as A left it, although, if R lives fo 
fifteen years, C can take nothing under the bequest. 


(sz) A, having an annuity during the life of B, bequeaths it to C, for his life. and 
after C’s death, to D. C is to enjoy the annuity as A left it, although, if R dies 
before D, D can take nothing as under the bequest. 

148. Where property comprised in a bequest to two or more 
persons in succession is not specifically bequeathed, it shall, in the 
absence of any direction to the contrary, be sold, and the proceeds 
of the sale shall be invested in sûch securities as the High Court 
may by any general rule authorise or direct, and the fund thts 
constituted shall be enfoyed by the successive legatees according 
to she terms of the will, 
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st Illustration 


J 


A, having, a lease for a term of years, beqneaths all his property to B for life, 
and, after.B’s*death, to C. The lease mnst be sold, she proceeds invested as stated 
in this section and the annual income arising from the fund is to be paid to B for 
‘ife. At B’s death the capital of the fund is to be paid to C, 


149. If there is a deficiency of assets to pay legacies, a specific 
legacy is not liable to abate with the general legacies. 


CHAPTER XV 
OF DEMONSTRATIVE LEGACIES 
150. Where a testator bequeaths a certain sum of money, or a 
certain quantity of any other commodity, and refers to a particular 
fund or stock so as to constitute the same the primary fund or stock 
out of which payment is to be made, the legacy is said to be demons- 
trative. 


Eixplanaiton.—The distinction between a specific legacy and a 
demonstrative legacy consists in this, that— 
Where specified property is given to the legatee, the legacy, 
is specific; | š 
Where the legacy is directed to be paid out of specified pro- 
perty, it is demonstrative. 
Illustrations 


(7) A bequeaths to B 1,000 rupees, being part of a debt due to him from W., 


He alto bequeaths to C 1,000 rupees to be paid out of the debt due to him from 
W. The legacy to B is specific, the legacy to C is demonstrative. 


(#2) A bequeaths to B— 
_“ten bushels of the corn which shall grow in my field of Green Acre:”’ 
‘8o chests of the indigo which shall be made at my factory of Rampur:”' 


“10,000 rupees out of my five per cent. promissory notes of the Govern- 
ment of India:”’ i 


“an annuity of 500 rupees “from my funded property:” 
‘“1,000 rupees out of the sum of 2,000 rupees due to me by C:” 


“an annuity and directs it to be paid “ont of the rents arising from my taluk 
of Ramnagar :” 


(7it) A bequeaths to B— 


‘t9,000 rupees out of my estate at Ramhagar,” or charges it on his estate 
at Ramnagar: - ‘ 

“10,000 rupees, being my share of the capital embarked in a certain busi- 
ness,” 


Each of these bequests is demonstrative. 


151. Where a portion of a fund is specifically bequeathed and 
a legacy is directed to be paid out of the same fund, the portion 
specifically bequeathed shall first be paid to the legatee, and the 
demonstrative legacy shall be paid out of the residue of the fund 
and, so far as the residue shall be deficient, out of the general 
assets of the testator. er 

° Illustration e á 


A bequeaths to B 1,000 rupees, being part of a debt due to him érom W.g He 
also bequeaths to C 1,000 rupees to be paid out of the debt due to him frog W. 
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The debt due to A from W is only 1,500 rupees; of these 1,500 rupees ‘1,000 rupees 
belong to B, and 500 rupees are to be paid to C. C is also to receive; ‘500 rupees 


out of the general assets of the testator. Doo a 


CHAPTER XVI 
OF ADEMPTION OF LEGACIES 


152. If anything which has been specifically bequeathed does 
not belong to the testator at the time of his death, or has been 
converted into property of a different kind, the legacy is adeemed; 
that is, it cannot take effect, by reason of the subject-matter -having 
been withdrawn from the operation of the will. 


Illustrations 
(:) A bequeaths to B— 
“the diamond ring presented to me by C:” 
"my gold chain”: 
“a certain bale of wool:” 
“a certain piece of cloth:” 


“all my household goods which shall be in or about my dwelling house in M 
Street in Calcutta, at the time of my death.” 


fh his lifetime,— 

sells or gives away the ring: 

converts the chain intoa cup: 

converts the wool into cloth: 

makes the cloth into a garment: 

takes another house into which he removes all his goods. 
Each of these legacies is adeemed. 
(#7) A bequeaths to B— 

“the sam of 1,000 rupees in a certain chest:” 

“all the horses in my stable.” 


At the death of A, no money is found in the chest, and no horses in the stable. 
The legacies are adeemed. 


(#2) A bequeaths to B certain bales of goods. A takes tle goods with him on 
a voyage. The sa and goods are lost at sea, and A is drowned. The legacy is 
adeemed., 


153. A doae legacy is not adeemed by reason that the 
property on which it is charged by the will does not ezist at the 
time of death of the testator, or has been converted into property 
of a different kind, but it shall in such case be paid out of the 
general assets of the testator. 

154. Where the thing specifically bequeathed is the right to 
receive something of value from a third party, and the testator him- 
self receives it, the bequest is adeemed. 

Lllustvations 
(:) A bequeaths to B— 
“the debt which C owes me,”’ 
"2,099 rupees which L have in the hands of D:” 
‘‘the money due to me on the bond of E:” 
$  “my'mortgage on the Rampur factory:" 
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All these debts are extinguished in A’s lifetime, some with and some withont his 
consent. ` -All the legacies are adeemed 


(ts) A beqteaths to B his interest ın certain policigs of life assurance. A in his 
lifetime receives the amount of the policies. The legacy is adeemed. 


155. The receipt by the testator of a part of an entire thing 
specifically bequeathed shall operate as an ademption of the legacy 
to the extent of the sum so received. 

: Lhlusis ation 
A bequests to B “the debt due to me by C.” The debt amounts to 10,000 
rupees C pays to A §0,000 rupees the one-half of the debt. -The legacy is 
revoked by ademption, so far as regards the 5,000 rupees received by A. 

156. If a portion of an entire fund or stock is specifically 
bequeathed, the receipt by the testator of a portion of the fund or 
stock shall operate as an ademption only to the extent of the 
amount so received, and the residue of the fund ot stock shall be 
applicable to the discharge of the specific legacy. l 

Llustration 

A bequeaths to B one-half of the sum of 10,000 rupees due to him from W. A 

in his lifetime receives 6,000 rupees, part of the 10,000 rupees The 4,000 rupees 
which are due from W to A at the time of his death belong to B under the specific 
bequest. . 
157. Where a portion of a fund is specifically bequeathed to 
one legatee, and a legacy charged on the same fund is bequeathed to 
another legatee, then, if the testator receives a portion of that fund, 
and the remainder of the fund is insufficient, to pay both the specific 
and the demonstrative legacy, the specific legacy shall be paid first, 
and the residue (if any) of the fund shall be applied so far as it will 
extend in payment of the demonstrative legacy, and the rest of the 
demonstrative legacy shall be paid out of the general assets of the 
testator. ` , 

Ltllustrvation 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to C 5,000 rupees to he paid out of the debt due to 
him from W. A afterwards receives 5,000 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 
rupees belong to B, and 500 rupees are to be paid to C. C is also to receive soo 
rupees out of the general assets of the testator. 


158. Where stock which has been specifically bequeathed does 
not exist at the testator’s death, the legacy is adeemed. 


Lllustrattons 
A bequeaths to B— 


“my capital stock of 1,000/. in East India Stock:” 


“my promissory notes of the Government of India for 10,000 rupees in their 
, 4 per cent. loan.” 


A sells the stock and the notes. The legacies are adeemed. 


159. Where stock which has been specifically bequeathed 
exists only in part at the testator’s death, the legacy is adeemed 
so far as regards that part of thæ stock which has ceased to exist. 

p Illustration 7 


A “bequeaths to B his 10,000 rupees in the 54 per Tent. loan of the Government 
of India. A sells one-half of his 10,000 rupees in the loan in questiow, Qne-palf 
of the legacy is adeemed. š P 
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160. A specific bequest of goods under a description connect: 
ing them with a certain place is not adeemed by reason that they 
have been removed from such place from any temporary cause, or 
by fraud, or without the knowledge or sanction of the testator. 

Illustrations 


(i) -A bequeaths to B “all my household goods which shall be in or about my 
dwelling house in Calcutta at the time of my death.” The goods are removed from 
-the house to save them from fire. A dies before they are brought back. 


(12) A bequeaths to B “all my housebold goods which shall be in or about my 
dwelling house in Calcutta at the time of my death.” During A’s absence upon a 
journey, the whole of the goods are removed from the house. A dies without having 
sanctioned their ‘removal. i 


Neither of these legacies is adeemed. 


16r.. The removal of the thing bequeathed from the place in 
which it is stated in the will to be situated does not constitute an 
ademption, where the place is only referred to in order to complete 
the description of what the testator meant to bequeath. 
Lhlustratton 


(i) A béqueaths to B "all the bills, bonds, and other securities for money 
belonging to me now lying in I my lodgings in Calcutta.’ At the time of his death, 
these effects had been removed from his lodgings in Calcutta. 


(2) @ bequeaths to B all his furniture then in his house in Calcutta, The 
testator has a house at Calcutta and another at Chinsurah, in which he lives alter- 
nately, being possessed of one set of furniture only which he removes with himself 
to each house. At the time of his death the furniture is in the house at Chinsurah. 


(ni) A bequeaths to B all his goods on board a certain ship then lying in the 
river Hughh. The goods are removed by A’s directions to a warehouse, in which 
they'remain at the time of A's death. 

No one of these legacies is revoked by ademption. 

162. Where the thing bequeathed is not the right to receive 
something of value from a third person but the money or other 
commodity which may be received from the third person by the 
testator himself or by his representatives, the receipt of such sum 
of money or other commodity by the testator shall not constitute 
an ademption; but if he mixes it up with the general mass of his 
property, the legacy is adeemed. 

Illustration š 


A bequeaths to B whatever sum may be received from his claim on C. A re- 
ceives the whole of hia claim on C, and sets it apart from the general mass of 
his property. The legacy is not adeemed. 


263. Where a thing specifically bequeathed undergoes ‘a 
change between -the date of the will and the testator’s death, and 
the change takes place by operation of law, or in the course of 
execution of the provisions of any legal instrument under which the 
thing bequeathed was held, the legacy is not adeemed by reason of 
such change. 


_ 


Q 


Lllustsalttons 


(:) A bequeaths to B “all the money which I have in the S$ per cent. loan of 
the Government of India.” The segpuritieg for the 54 per cent. loan are converted 
during A’s lifetime into § per cent. stock. 


(12) A bequeaths to E th@sum of 2,000/. invested in Consols in the names "of the 
aoc forð- The sum of 2,000/. is tranferred by the trustees into A’s own name, 
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(rm) A bequeaths to B the sum of 10,000 rupees in “promissory notes of the 
Government of India which he has power under his marriage settlement to dispose 
of by will. Afterwards, in A’s lifetime, the fund is converted into Consols by virtue, 
of an authority contained in the settlement. 


No one of these legacies has been adeemed. 


164. Where a thing specifically bequeathed undergoes a change 


between the date of the will and the testator’s death, and the “ 


change takes place without the knowledge or sanction of the testa-_ 
tor, the’ legacy is not adeemed. 
Ltlustvation s 
A bequeaths to B “all my 3 per cent. Consols.” The Consols‘are, without A’s 


knowledge, sold by his agent, and the proceeds converted into East. `India Stock. 
This legacy is not adeemed. a 


165. Where stock which has been specifically bequeathed is 
lent to a third party on condition that it shall be replaced and it is 
replaced accordingly the legacy is not adeemed. 


166. Where stock specifically bequeathed is sold, and an equal 
quantity of the same stock is afterwards purchased and belongs to 
the testator at his death, the legacy is not adeemed. 


CHAPTER XVII 


o 
OF THE PAYMENT OF LIABILITIES IN RESPECT OF THE SUBJECT. 
OF A BEQUEST 


167. (Z) Where property specifically bequeathed is subject 
at the death of the testator to any pledge, lien or incumbrance 
created by the testator himself or by any person undér whom he 
claims, then, unless a contrary intention appears by the will, the 
legatee, if he accepts the bequest shall accept it subject to such 
pledge or incumbrance, and shall (as between himself and the 
testator’s estate) be liable to make good the amount of such pledge 
or incumbrance. 


(2) A contrary intention shall not be inferred from any 
direction which the will may contain for the payment of the tes- 
tator’s debts generally. | 

Explanation —A periodical payment in the nature of land 
revenue or in the, nature of rent is not such an incumbrance as is’ 
contemplated by this section. 

Ltlusts-ations 


(¢) A bequeaths to B the diamond ring given him by C. At A’s death the ring 
is held in pawn by D to whom it has been pledged by A. It is the duty of A’s 
executors, if the state of the testator’s assets will allow them, to allow B to redeem 
the ring. FA 

(#3) A bequeaths to B a zamindari which at A’s death is subject to a mortgage 
for 10,000 rupees; and the whole of the principal sum, together with interest to the 
amount of 1,000 rupees, is due at A’s death. B, if he accepts the bequest, accepts 
it subject to his charge, and is hable, as between himself and A’s estate, to pay the 
sum of 11,000 rupees thus due. ° 


* 168. Where °anything is to be done to complete the testator’s 
title*to the thing bequeathed, it is to be doe at the cost of the 
testator’s estate. a e P 
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Illustrations 
(7) A, having contracted in general (erms for the purchase of a piece of land at 


a certain price, beyueaths to B, and dies before he has paid the purchase-money 
The purchase-money must be made good out of A’s assets. 


(ji) A having contracted for the purchase of a piece of land for a certain sum of. | 
-money, one-half of which is to be paid down and the other half secured by mortgage 
“Of the land, bequeaths it to B, and dies before he has paid or secured any part of 
the purchase-money. One-half of the purchase-money must be paid out of A’s assets 

169. Where there is a bequest of any interest in immovable 
property in respect of which payment in the nature of land-revenue 
or in the nature of rent has to be made periodically, the estate of 
the testator shall (as betwcen such estate and the legatee) make 
good such payments or a proportion of them, as the case may be, up 
to the day of his death. 

Lllusivation 

A bequeaths to B a house, in respect of which 365 1upees are payable annually 
by way of rent. A pays his lent at the usual time, and dies 25 days‘ after. A’s 
estate will make good 25 rupees in respect of the rent. 

170. In the absence of any direction in the will, where there 
1s a specific bequest of stock in a joint stock company, if any call 
or other payment is due from the testator at the time of his death 
in respèct of the-stock, such call or payment shall, as between the 

testator’s estate and the legatee, be borne by the estate; but, if any 

‘call or other payment becomes due in repect of such stock after the 

testator’s death, the same shall, as between the testator’s estate 

and the legatee, be borne by the legatee, if he accepts the bequest. 
Illustrations 

'(:) A bequeaths to B his shares in a certain railway. At A’s death there was 
due from him the sum of 100 rupees in respect of each share, being the amount of 
a call which had been duly made, and the sum of five rupees in regpect of each share 


being the amount of interest which had accrued due in respect of the call. These 
payments must Le borne by A’s estate. 


(ii) A has agreed to take 5o shares in an intended joint stock company, and has 
contracted to pay up roo rupees in respect of each share, which sum must be paid 
before his title to the shares can be completed. A bequeaths these shares to B. 


The estate of A must make good the payments which were necessary to complete 
A’s title. 


(zi) A bequeaths to B his shares in a certain railway. B accepts the legacy. 
After A’s death, a call is made in respect of the shares. B must pay the call. 


(tv) A bequeaths to B his shares in a joint stock company. B accepts the 
bequest. Afterwards the affairs of the company are wound up, and each share-holder 
is called upon for contribution. The amount of the contribution must be ‘borne by 
the legatee. 


(v) A is the owner of tèn shares ina railway company. At a meeting held 
during his lifetime a call ıs made of fifty rupees per share payable by three instal- 
ments. A bequeaths his shares to B, and dies between the day fixed for the pay- 
_ment of the first and the day fixed for the payment of the second instalment and 
without having paid the first instalment. A’s estate must pay the first instalment, 
and B, if he accepts the legacy, must pay the remaining instalments. 


E CHAPTER XVIII 
OF BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS. 


171. If there is « bequest of something described in general 
terms, the executor must purchase for the legatee what may reason- 
ably be considered to answer the description. 
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Lllustvattons 
(:) A bequeaths to B a pair of carriage-horses or a diamond ring. The executor - 
must provide the legatee with such articles if the state of the assets will allow it. 


(34) A bequeaths to B “‘my pair of carriage-horses.” A had no carriage-horses 
at the time of his death. The legacy fails. 


CHAPTER XIX 
Or BEQUESTS OF THE INTEREST OR‘SPRODUCE OF A FUND 


172. Where the interest or produce of a fund ig bequeathed to 
any person, and the will affords no indication of an intention that the - 
enjoyment of the bequest should be of limited duration, the principle 
as well as the interest shall belong to the legatee. 


Lllustralions 

(:) A bequeaths to B the interest of his 5 per cent. promissory notes of the 
Government of India. -There is no other clause in the will affecting those securities, 
B is entitled to A’s § per cent. promissory notes of the Government of India. 

(77) A bequeaths the interest of his 5} per cent. promissory notes of the 
Government of India to B for his life, and after his death toC. Bis entitled to the 
interest of the notes during his life, and C is entitled to the notes upon B’s death, 

(iis) A bequeaths to B the rents of his lands at X. B is entitled to the lands. 


t 


CHAPTER XX i ; 
OF BEQUESTS OF ANNUITIES 


173. Where an annuity is created by will, the legatee is enti- 
tled to receive it for his life only, unless a ‘contrary intention appears 
by the will, notwithstanding that the annuity is directed to be paid 
out of the property generally, or that a sum of money is bequeathed 
to be invested in the purchase of it. 


Lllustvattons 


(r) A bequeaths to B 500 rupees a year. Bis entitled during his life to receive 
the annual sum of 500 rupees. 


(2) A bequeaths to B the sum of soo rupees monthly. B 1s entitled during his 
life to receive the sum of 500 rupees every” month. 


(it) A bequeaths an annuity of 500 rupees to B for life, and ou B’s death to 
C. B is entitled to annuity of 500 rupees during his life. C, if he survives B, is 
entitled to an annuity of 500 1upees from B's death until his own death. 

174. Where the will directs that an annuity shall be provided 
for any person out of the proceeds of property, or out. of property 
generally, or where money is bequeathed to be invested in the pur- 
chase of any annuity for any person, on the testator’s death, the 
legacy vests in interest in the legatee, and he is entitled at his 
option to have an annuity purchased for ‘him or to receive the 
money appropriated for that purpose by the will. 5 


Lllustrations 


(:) A by his will directs that his executors Shall, out of his property, purchase 
an anuuity of 1,000 rupees for B. B is entitled at his option to have an annuity of 
1,000 rupees for his life purchased for him, or to receive such a sum as will be 
sufficient for the purchase of such an annuity. à 


(##) A bequeaths a fund to B for his life, and directs that after B’s death it shall 
be laid out in the purchase of an annuity for C. B and C survive the testatg. C 
dies {n B's lifetime. On B’s death the fund belongs tothe representative of .C 


6 
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175. Where an annuity is bequeathed, but the assets of the 
testator are not sufficient to pay all the legacies given by the will, 
the annuity shall abate in the same proportion as the other pecuni- 
ary legacies given by the will. 

176. Where there isa gift of an annuity and a residuary gift, 
the whole of the annuity is "to be satisfied before any part of the 
residue is paid to the residuary legatee, and, if necessary, the capital 
of the testator’s estate shall be applied for that purpose. 


r Ta 


CHAPTER XXI 
OF LEGACIES TO CREDITORS AND PORTIONERS 


177. Where a debtor bequeaths a legacy to his creditor, and it 
does not appear from the will that the legacy is meant as a satisfac- 
tion of the debt, the creditor shall be entitled to the legacy as well 
as to the amount of the debt. 


178. Where a parent, who is under obligation by contract to 
provide a portion for a child, fails to do so, and afterwards bequeaths 
a legacy to the child, and does not intimate by his will that the 
legac¥ is meant as a satisfaction of the portion, the child shall be 
entitled to receive the legacy as well as the portion. 

Lllustvatton i 
A, by articles‘ entered into ın contemplation of his marriage with B covenanted 
that-he would pay to each of the daughters of the intended marriage a portion of 
20,000 rupees on her marriage. This covenant having been broken, A bequeaths 
20,000 rupees to each of the married daughters of himself and B. The legatees are 
entitled to the benefit of this bequest in addition to their portions. 7 

179. No bequest shall be wholly or partially adeemed by a 
subsequent provision made by settlement or otherwise for the 
legatee. 

Lllustvattons 


(1) A bequeaths 20,006 rupees to his son B. He afterwards gives to B the sum 
of 20,000 rupees. The legacy is not thereby adeemed. 

(11) A bequeaths 40,000 rupees to B, his orphan niece whom he had brought up 
from her infancy. Afterwards, on the occasion of R’s marriage, A settles upon her 
the sum of 30,000 rupees. The legacy is not thereby diminished. 





CHAPTER XXII 
OF ELECTION 


180. Where a person, by his will, professes to dispose of some- 
thing which he has no right to dispose of, the person to whom the 
thing belongs shall elect either to confirm such disposition or to 
dissent from it, and in the latter case he shall give up any benefits 
which may have been provided for him by the will. 


181. An interest relinquished in the circumstances stated in 
section 180 shall devolve as if it had not been disposed of by the 
will in favour of the legatee, subject, nevertheless, to the charge of 
making good to the disappointed legatee the amount or value of the 


: et attefnpted to be given to him by the will. 


$ 
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182. The provisions of sections 180 and 181 apply whether 
~the testator does or does not believe that which he professes to 


` 


dispose of by his will to be his own. ° 
` Lilustiraiions ~ 


| 

(4) The farm of Sultanpur was the property of C. A bequeathed it to B, giving 
a legacy of 1,000 rapees to C. C has elected to retain his farm of Sultanpur, 
which is worth S00 rupees. C forfeits his legacy of 1,000 rupees, of which 800 
rupees goes to B, and the remaining 200 rupees falls into the residuary bequest, o1 
devolves according to the rules of intestate succession, as the case may be. 

(44) A bequeaths an estate to B in case B’s elder brother (who is married and 
has children) shall leave no issue living at his death. A also bequeaths to C a 
Jewel which belongs to B. B must elect to give up the jewel or to lose the estate. 

(412) A bequeaths to B 1,000 rupees, and to C an estate which will, under a 
settlement, belong to B if his elder brother (who is married and has children) shall 
leave no issue living at his death. B must elect to give up the estate or to lose 
the legacy. 

(#7) A, a person of the age of 18, domiciled in British India but owning real 
"property in England, to which C is heir at law, bequeaths a legacy to C and, subject 
thereto, devises and bequeaths to B “ all my property whatsoever and where- 
soever,” and dies under 21, The real property in England does not pass by the 
will, C may claim his legacy without giving up tbe real property in England. 


183. A bequest for a person’s benefit is for the purpose of 
election, the same thing as a bequest made to himself. ° 
Tllnsiration 


The farm of Sultanpur Khurd being the property of B, A bequeathed it to C 
and bequeathed another farm called Sultanpur Buzurg to his own executors with a . 
direction that it should be sold and the proceeds applied in payment of B’s debts. 
B mast elect whether he will abide by the will, or keep his farm of Sultanpur 
Khurd in opposition to it. 


184. A person taking no benefit directly under a will, but 
deriving a benefit under it indirectly, is not put to his election. 


Tllustvation 


The lands of Sultanpur are settled upon C for life, and after his death upon D, 
his only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to C. 
C dies intestate shortly after the testator, and without having made any election. 
D takes out administration to C, and as administrator elects on behalf of C’s estate 
to take under the will. In that capacity he receives the legacy of 1,000 rupees and 
accounts to B for the rents of the lands of Sultanpur which accrued after the death 
of the testator and before the death of C, In his individual character he retains 
the lands of Sultanpur in opposition to the will. 


185. A person who in his individual capacity takes a benefit 
under a will may, in another character, elect to take in opposition 
to the will. 

Lblustration 


The estate of Sultanpur is settled upon A for life, and after his death upon B. 
A leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to 
C, who is B’s only child. B dies intestate, shortly after the testator, without 
having made an election. C takes out administration to B, and as administrator 
elects to keep the estate of Sultanpur in opposition to the will, aud to relinquish 
the legacy of 2,000 rupees. C may do this, and yet claim hts legacy of 1,000 rupees 
under the will. 


- 186. Notwithstanding anything eontained in sections 180 to 
185, where a particular gift is expressed in the will to beein lieu of 
something belonging to the legatee which is also in terms disposed, 
of by the will, then, if the legatee claims that thing, he must rgan 

e tA 


GOVERNMENT OF INDIA ACT 75 
quish the particular gift, but he is not bound to relinquish any 
other benefit given to him by the will. 

© 


Lllustratton 


Under A’» marriage settlement his wife is entitled, if she suivives him, to the 
enjoyment of the estate of Sultanpur during her life. A by his will bequeaths to his 
wife an annuity of 200 rupees during her life in lieu of her interest in the estate of 
Sultanpur, which estate he bequeaths to his son. He also gives his wife a legacy 
of 1,000 rapees. The widow elects to take what she is entitled to under the settle- 
ment. She is bound to relinquish the annuity, but not the legacy of 1,000 rupees. 

187. Acceptance of à benefit given by a will constitutes an 
election by the legatee to take under the will, if he had knowledge 
of his right to elect and of those circumstances which would influ- 
ence the judgment of a reasonable man in making up election, or if 
he waives inquiry into the circumstances. 

Illustrations 


(4) A it» owner of an estate called Sultanpar Khuid, and has a life mterest in 
another estate called Sultanpur Buzurg to which upon his death his son B will be 
absolutely entitled. The will of A givés the estate of Sultanpur Khurd to B, and 
the estate of Sultanpur Buzurg to C. B, in ignorance of his own right to the estate 
of Sultanpur Buzurg, allows C to take possession of it, and enters into possession 
of the estate of Sultanpur Khurd. B has not contirmed the bequest of Sultanpur 
Buzurg ®% C 


(#2) B, the eldest son of A, ıs the possessor of an estate called Sultanpur. 
A bequeaths Sultanpur to C, and to B the residue of A’s propeity. B having been 
informed by A’s executors that the residue will amount to 5,000 rupees, allows C 
to take possession of Sultanpur. He afterwards discovers that the residue does 
not amount to more than §00 rupees B has not confirmed the bequest of the 
estate of Sultanpur to C. 
188 (Z) Such knowledge or waiver of inquiry shall, in the 
absence of evidence to the contrary, be presumed if the legatee has 
enjoyed for two years the benefits provided for him by the will 


without doing any act to express dissent. 


(2) Such knowledge or waiver of inquiry may be inferred 
from any act of the legatee which renders it impussible to place the 
persons interested in the subject-matter of the bequest in the same 
condition as if such act had not been done _ ; 


Lllustration 


A bequeaths to B an estate to which C is entitled, and to C acoalmine. C 
takes possession of the mine and exhausts it. He has thereby confirmed the 
bequest of the estate to B. 


189. If the legatee does not, within one year after the death of . 
the testator, signify to the testator’s representatives his intention 
to confirm or to dissent from the will, the representatives shall, 
upon the expiration of that period, require him to make his election; 
and, if he does not comply with such requisition within a reasonable 
time after he has received it, he shall be deemed to have elected to 
confirm the will. 


190. In case of disability the election shall be nostpored 
until the disability ceases, or until the election is made by gome 
competent authority. 
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CHAPTER XXIII 
OF GIFTS IN CONTEMPLATION OF DEATH 


191. .(7) A’man may dispose by gift made in contemplation 
of death, of any movable property which he could dispose of by 


(2) A gift is said to be made in contemplation of death 
‘where a man, who is ill and expects to die shortly of his ness, 
delivers to another the possession of any movable property to keep 
as a gilt in case the donor shall die of that illness. 


(3) Such a gift may be resumed by the giver, and shall 
not take effect if he recovers from the illness during which it_was 
made ; nor if he survives the person to whom it was made. 


Illustrations 
G) A, being ill, and in expectation of death, delivers to B, to be retained by 
him in case of A’s death,— 
a watch 
a bond granted by C to A 
a bank-note. 
a promissory note of the Government of India endorsed in blank . 
a bill of exchange endorsed in blank . 
certain mortgage-deeds. 
A dies of the illness during which he delivered these articles. 
B is entitled to— 
the watch : 
the debt secured by C’s bond. 
the bank-note 
the promisgory note of the Government of India: 
the bill of exchange. ~ 
the money secured by the mortgage-deeds. 


(i) A, being ill, and in expectation of death, delivers to B the key of a trunk 
or the key of a warehouse in which goods of bolk ‘helonging to A are. deposited, 
with the intention of giving him the control over the contents of the trunk, or over 
the deposited goods, and desires him to keep them in case of A’s death. A dies 
of the illness during which he delivered these articles. B is entitled to the trunk 
and its content: or to A’s goods of bulk in the warehouse. . 


(#2) A, being ill, and in expectation of death, puts aside certain articles in 
separate parcels and marks upon the parcels respectively the names of B and C. 
The parcels are not delivered during the life of A A dies of the illness during 
which he set aside the parcels. Band C are not entitled to the contents of the 


parcels. 
PART VII , 
PROTECTION OF PROPERTY OF DECEASED 


192. (7) If any person dies leaving property, movable or immov- 
able, any person claiming a right by succession thereto, or to any 
partion thereof, may make application, to the District Judge of the 
District where any part of the property is found or situate for relief, 
either after actual possession has been taken by another person, or 
when forcible means of seizing possession are apprehended. f 
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(2) Any agent, relative or near friend, or the Court of 
Wards in cases within their cognizance, may, in the event of any 
minor, or any disqualifitd or absent person being entitled by suc- 
cession to such property as aforesaid, make the like application for 
relief. 


193. The District Judge to whom such application is made 
shall, in the first place, examine the applicant on oath, and may 
make such further inquiry, if any, as he thinks necessary as to 
whether there is sufficient ground for believing that the party in 
possession of taking forcible means for seizing possession has no 
lawful title, and that the applicant, or the person on whose behalf 
he applies, is really entitled and is likely to be materially prejudiced 
if left to the ordinary remedy of a suit, and that the application is 
made dona fide. ` 


194. If the District Judge is satisfied that there is sufficient 
ground for believing as aforesaid but not otherwise, he shall sum- 
mon the party complained of, and give notice of vacant or disturbed 
possession by publication, and, after the expiration of a reasonable 
time, hall determine summarily the right to possession (subject to 
a suit as hereinafter provided) and shall deliver possession accord- 
ingly. 

Provided that the Judge shall have the power to appoint an 
officer who shall take an inventory of effects, and seal or otherwise 
secure the same, upon being applied to for the purpose, without 
delay, whether he shall have concluded the inquiry necessary for 
summoning the party complained of or not. 


195. If it further appears upon such inquiry as aforesaid that 
danger is to be apprehended of the misappropriation, or waste of 
the property before the summary proceeding can be determined, and 
that the delay in obtaining security from the party in possession 
or the insufficiency thereof is likely to expose the party out of 
possession to considerable risk, provided he is the lawful -owner, 
the District Judge may appoint one or more curators whose autho- 
rity shall continue according to the terms of his or their respective 
appointments, and in no case beyond the determination of the 
summary proceeding and the confirmation or delivery of possession 
In consequence thereof : 


Provided that, in the case of land, the Judge may delegate to - 
the Collector, or to any officer subordinate to the Collector, the 
powers of a curator: : P 

Provided, further, that every appointment of a curator in respect 
of any property shall be duly published. 


196. The District Judge may authorize the curator to take 
possession of the property either generally, or until security is 
given by the party in possession, or until inventories of the 
prey “have been made, or for any other purpose necessary for 
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securing the property from misappropriation or waste by the party 
in possession : 

Provided that it shall be in the discretién of the Judge to allow 
the party in possession ‘to continue in such possession on giving 
security or not, and any continuance in possession shall be subject 
to such orders as the Judge may issue touching inventories, or the 
securing of deeds or other effects. 


197. (r) Where 4 certificate has been granted under Part X 
or under thé Succession Certificate Act, 1889, or a grant of probate 
or letters of administration has been made, a curator appointed 
under this Part shall not exercise any authority lawfully belonging 
to the holder of the certificate or to the executor or administrator. 


(2) All persons who. have paid debts or rents to a curator 
authorized by a' Court to receive them shall be indemnified, and 
the curator shal] be responsible for the payment thereof to the 
person who has obtained the certificate, probate or letters of ad- 
ministration, as the case may be. 


198. ’(z), The District Judge shall take from the curator 
security for ‘the faithful discharge of his trust, and for rerflering 
satisfactory accounts of the same as hereinaf ter provided and may 
authorize him to receive out of the property such remuneration, 
in no case exceeding five per centum on the movable property and 
on the annual profits of the immovable property, as the District 
Judge thinks reasonable. l 


(2)- All surplus money realized by the curator shall be 
paid into Court, and invested in public securities for the benefit 
of the persons entitled thereto upon adjudication of the summary 
proceeding. 


(3) Security shall be required from the curator with all 
reasonable despatch, and, where it is practicable, shall be taken 
generally to answer all cases for which the person may be after- 
wards appointed curator; but no delay in the taking of security 
shall prevent the Judge from immediately investing the curator 
with the powers of his office. 


199. (7) Where the estate of the deceased person consists 
wholly or in part of land paying revenue to Government, in all 
matters regarding the propriety of summoning the party in posses- 
gion, of appointing a curator, or of nominating individuals to that 
appointment, the District Judge shall demand a report om the 
Collector;,and the Collector shall thereupon furnish the `sam 

Provided that in cases of urgency the Judge may proceed in in 
the first instance, without such report. 


° (2) The Judge shall not be obliged to act in conformity 
with’ any such report, but, in ¢ase of Ris acting otherwise than 
according to such report; he shall ‘immediately forward a y id 
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of his reasons to the High Court, and the High Court, if it is 
dissatisfied with such reasons, shall direct the Judge to proceed 
conformably to the report of the Collector. 


290. The curator shall be subject to all ordérs of the District 
Judge regarding the institution or the defence of suits, and all suits 
may be instituted or defended in the name of the curator on behalf 
of the estate: 


Provided that an express authority shall be requisite in the 
order of the curator’s appointment for the collection of debts or rents: 
but such express authority shall enable the curator to give a full 
acquittance for any sums of money received by virtue thereof. 


201. Pending the custody of the property by the curator, the 
District Judge may make such allowances to parties having a 
prima facte right thereto as upon a summary investigation of the 
rights and circumstances of the parties interested he considers 
necessary, and may, at his discretion, take security for the repay- 
ment thereof with interest, in the event of the party being bound, 
upon the adjudication of the summary proceeding, not to be entitled 
therete. 


202. The curator shall ‘file monthly accounts in abstract, and 
shall, on the expiry of each period of three months, if his adminis- 
tration lasts so long, and upon giving up the possession of the 
property, file a detailed account of his administration to the satis- 
faction of the District Judge. 


203. (Z) The accounts of the curator shall be open to the 
inspection of all parties interested; and it shall be competent for 
any such interested party -to appoint a separate person to keep a 
duplicate account of all receipts and payments by the curator. 


(2) If itis found that the accounts of the curator are in 
arrear, or that they are erroneous or incomplete, or if-the curator 
. does not produce them whenever he is ordered to do so by the 
District Judge, he shall be punishable with fine not exceeding one 
thousand rupees for every such default. 


204. If the Judge of any district has appointed a curator in 
respect of the whole of the property of a deceased person, such 
appointment shall preclude the Judge of any other district within 
the same province from appointing any other curator, but the 
appointment of a curator in respect of a portion of the property 
of the deceased shall not preclude the appointment within the same 
province of another curator in respect of the residue or any portion 
thereof : 


Provided that no Judge shall appoint a curator or entertaip a 
summary proceeding in respect of property which is the subject of 


a summary proceeding previously instituted under this Part before 
anyther Jùdge. ° N 
Š d 
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Provided, further, that if two or more curators are appointéd 
by different Judges for several parts of an estate, the High Court 
may make such order as it thinks fit for the appointment of one 
curator of the whole property. 


205. An application under this Part to the District Judge 
must be made within six months of tle death of the proprietor 
whose property is claimed by right in succession. 

206. Nothing in this Part shall be deemed to authorize the 
contravention of any public act of settlement or of any legal direc- 
tions given by a deceased proprietor of any property for the posses- 
sion of his property after his decease in the event of minority or 
otherwise, and, in every such. case, as soon as the Judge having 
jurisdiction over the property of a deceased person is satisfied of the 
existence of such directions, he shall give effect thereto. 


207. Nothing in this Part shall be deemed to authorise any 
_ disturbance of the possession of a Court of Wards of any property ; 
and in case a minor, or other disqualified person whose property is 
subject to the Court of Wards is the party on whose behalf appli- 
cation is made under this Part, the District Judge, if he determines 
to summon thé party in possession and to appoint a curator, shall 
invest the Court of Wards with the curatorship of the estate 
pending the proceeding without taking security as aforesaid; and 
if the minor or other disqualified person upon the adjudication of 
the summary proceeding, appears to be entitled to the property, 
possession shall be delivered to the Court of Wards. : 


208. Nothing contained in this Part shall be any impediment 
to the bringing of a suit either by the party whose application may 
have been rejected before or after the summoning of the party in 
possession, or by the party who may have been evicted from the 
possession under this Part. : 


209. The decision of a District Judge in a summary proceeding 
under this Part shall- have no other effect than that of settling the 
actual possession ; but for this purpose it shall be final, and shal] 
not be subject to any appeal or review. 


210. The Local Government may appoint public curators fo1 
any district or number of districts ; and the District Judge having 
jurisdiction shall nominate such public curators in all cases where 
the choice of a curator is left, discretionary with him under this 
Part. 





č PART VIII ; 
REPRESENTATIVE TITLE TO PROPERTY OF DECEASED ON 
SUCCESSION 
211. (Z) The executor or administrator, as the case may be, 


of a deceased person is his legal+representative for all purposes, 
and all the property of the deceased person vests in him as such J 
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(2) When the deceased was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person, nothing herein 
contained shall vest in “an executor or administrator any property 
of the deceased person which would otherwise have passed by 
survivorship to some other person. 


212 (Z) No right to any part or the property of a person 
who has died intestate can be established in any Court of Justice, 
unless letters of administration have first been granted by a Court 
of competent jurisdiction. , 


(2) This section sbalhnot apply in the case of the in- 
testacy of a Hindu, Muhammadan, Buddhist, Sikh, Jaina or Indian 
Christian. 

213. (z) No right as executor or legatee can be established in 
any Court of Justice, unless a Court of competent jurisdiction in 
British India has granted probate of the will under which the right 
is claimed, or has granted letters of administration with the wil 
or with a copy of an authenticated copy of the will annexed. 


5 (2) This section shall not apply in the case of wills 
made by Muhammadans, and shall only apply in the case of wills 
made by any Hindu, Buddhist, Sikh or Jaina where such wills are 
of the class specifed in section 57. 


214. (Z7) No Court shall— 


(a) pass a decree against a debtor of a deceased person for 
payment of his debt to a person claiming on succession 
to be entitled to the effects of the deceased person 
or to any part thereof, or 


(2) proceed, upon an application of a person claiming to be © 
so entitled, to execute against such a debtor a decree 
or order for the payment of his debt, 


except on the production, by the person so claiming, of — : 


(4) a probate or letters of administration evidencing the 
grant to him of administration to the estate of the 
deceased, or 


(#4) a certificate granted under section 31 or section 32 of 
the Administrator-General’s Act (III of Ot) and 
having the debt mentioned therein, or 


(iii) a succession certificate granted under Part X and ie 
“the debt specified therein, or 


(iv) a-certificate granted under the Succession Certificate Act 
(VII of 1889),or ° 


(v)ea certificate granted urider Bombay ER No. Vi 
of 1827 and, if granted after the first day of May 
1889, having the debt specified therein. 


\ 
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(2) The word “ debt” in sub-section (r) includes any 
debt except rent, revenue or profits payable in respect of land used 
for agricultural purposes. ° 


215. (Z) A grant of probate or letters of administration in 
respect of an estate shall be deemed to supersede any certificate 
previously granted under Part X or under the Succession Certificate 
Act (VII of 1889) or Bombay Regulation No. VIII of 1827; in 
respect of any debts or securities included in the estate. 


(2) When at the time of the grant of the probate or 
letters any suit or other proceeding instituted by the holder of any 
such certificate regarding any such debt or security is pending, the 

_person to whom the grant is made shall, on applying to the Court in 
which the suit or proceeding is pending, be entitled to take the place 
“of the holder of the certificate in the suit or proceeding : 


Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate in 
ignorance of such supersession shall be held good against claims 
under the probate or letters of administration. 


216. After any grant of probate or letters of administfation, 
no other than the person to whom the same may have been granted 
shall have power to sue or prosecute any suit, or otherwise act as 
representative of the deceased, throughout the province in which 
the same may have been granted, until such probate or letters of 
administration has or have been recalled or revoked. 





PART IX 


PROBATE, LETTERS OF ADMINISTRATION AND ADMINISTRATION 
OF ASSETS OF DECEASED 


217. Save as otherwise provided by this Act or by any other 
law for the time being in force, all grants of probate and letters ` 
of administration with the will annexed and the administration of 
the assets of the deceased in cases of intestate succession shall, 
be made or carried out, as the case may be, ın accordance with the 
provisions of this Part. 





CHAPTER I 
OF GRANT OF PROBATE AND LETTERS OF ADMINISTRATION 


218. _ (Z) If the deceased has died intestate and was a Hindu, 
Muhammadan, Buddhist, Sikh on Jaina or an exempted person, 
administration of his estate may be granted to any person who, 
according to the rules for distribution “of the estate applicable in the 
case of such deceased, would be entitled to the whole or any part 
of such deceased’s estate. ‘ 


R (2) When several such persons,apply for such adminis- 
tration, it.shall be in the discretion: of the Court to grant it to any 
one or more of them. ° ” 
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(3) When no such person applies, it may be granted to 
a créditor of the deceased. 


219. If the deceased has died intestate and was not a person 
belonging to any of the classes referred to in section 218, those 
who are connected with him, either by marriage or by consan- 
guinity, are entitled to obtaiñ letters of administration of his estate 
and effects in the order and according to the rules hereinafter 
stated, namely :— 


(a) If the deceased hag left a widow, administration shall be 
granted to the widow, unless the Court sees cause to exclude her, 
either on the ground of some personal disqualification, or because 
she has no interests in the estate of the deceased. 

Lllustrattons 


(:) The widow is lunatic or has committed adultery or has been barred by 
her marriage settlement of all interest in he: husband’s estate. There is cause 
for excluding her from the administration. 


(24) The widow has married again since the decease of her husband. This is 
not good cause for her exclusion. 


(6) If the Judge thinks proper, he may associate any person 
or pergons with the widow in the admunistration who would. be 
entitled solely to the administration if there were no widow. 


(c) If there is no widow, or if the Court sees cause to exclude 
the widow, it shall commit the administration to the person or 
persons who would be beneficially entitled to the estate according 
to the rules for the distribution of an intestate’s estate : 


Provided that, when the mother of the deceased is one of the 
class of persons so entitled, she shall be solely entitled to adminis- 
tration. 


(d) Those who stand in equal degree of kindred to the deceased 
are equally entitled to administration. 


(e) The husband surviving his wife has the same right of 
administration of her estate as the widow has in respect of the 
estate of her husband 


(f) When there is no person connected with the deceased by 
marriage or consanguinity who is entitled to letters of administra- 
tion and willing to act, they may be granted to a creditor. 


(£) Where the deceased has left property in British India, 
letters of administration shall be granted according to the fore- 
going rules, notwithstanding that he had his domicile in a country 
in which the law relating to testate and intestate succession differs 
from the law of British India. 


220. Letters of administration entitled the administrator to 
all rights belonging to the intestate as effectually as if the adminis- 
tration had been granted at the moment after his death. 


221. Letters of administration do not render valid any interme- 
digte actf of the administrator tending to the diminution or damage 


e 
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of the intestate’s estate. 


222. (Z) Probate shall be granted only to an executor appoint- 
ed by the wil. : : 


(2) The appointment may be-expressed or by necessary 
implication. 3 : i 
Lllustrations l 


(:) A wills that C be his executor-if B will not. B is appointed executor by 
implication. ' : 


(3s) A gives a legacy to B and several legagies to other persons, among the rest 
to his daughter-in-law C, and adds ‘‘ but should the within-named C be not living 
I do constitute and appoint B my whole and sole executrix.” C is appointed 
executrix by implication. 


(s1) A appoints several persons executors of his will and codicils and his 
nephew residuary legatee, and in another codicil are these words -—" I appoirt my 
nephew my residuary legatee to discharge all lawful demands against my will andl 
codicils signed on different dates ” The nephew is appointed by implication, 

223. Probate cannot be granted to any person who is a minor 
or is of unsound mind, nor, unless the deceased was a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person, to a 
married woman without the previous consent of her husband. è 


224. When several executors are appointed, probate may be 
granted to them all simultaneously or at different times. 


Lllusitration 


A is an executor of B’s will by express appointment and C an executor of it by 
implication. Probate may be granted to A and C at the same time or to A first 
and then to C or to C first and then to A. 


* 225. (Z) If a codicil is discovered after the grant of probate, 
a separate probate of that codicil may be granted to the executor, 1f 
it in no way repeals the appointment of executors made by the will. 


(2) If different executors are appointed ‘by the codicil, 
the probate of the will shall be revoked,and a new probate granted 
of the will and the codicil together. i 


226. When probate has been granted to several executors and 
one of them dies, the entire representation of the testator accrues 
to the surviving executor or executors. 


227. Probate of a will when granted establishes the will from 
the death of the testator, and renders valid all intermediate acts of 
the executor as such. 


- 228. When a will has been provided and deposited in a Court 
of competent jurisdiction situated beyond the limits of the province, 
whether within or beyond the limits of His Majesty’s dominions, 
and properly authenticated copy of the will is produced, letters of 
administration may be granted with a copy of such copy annexed. 


229. When a person appointéd an executor has not renounced 
the ‘executorship, letters of administration ghall not be granted to 
any ofher person until a citation has been issued, calling upon the 
executor to accept or renounce his executorship ; s 
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Provided that, when one or more of several executors have 
proved a will, the Court may, on the death of the survivor of those 
who have proved, grant letters of administration without citing 
those who have not proved. 


230. The renunciation may be made orally in the presence of 
` the Judge or by a writing Signed by the person renouncing, and 
when made shall preclude him from ever thereafter applying for 
probate of the will appointing him executor. 


231. If an executor renounces, or fails to accept an executor- 
‘ship within the time limited "for the acceptance or refusak thereof, 
the will may be proved and letters of administration with a copy 
of the will annexed may be granted to the person who would be 
entitled to administration in case of intestacy. 


232. .When— = 
(a) the deceased has made a will, but has not-appointed an 
executor, or - 


(6) the deceased has appointed an executor who is legally 
incapable or refuses to act, or who has died before the 
o testator or before he has proved the will, or 


(c) the executor dies after having proved the will, but be- 

fore he has administered all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove will, 

and letters of administration with the will annexed may be granted 

to him of the whole estate, or of so much thereof as may be 
unadministered. i 


233. Whena residuary legatee who has a beneficial interest 
survives the testator, but dies before the estate has been fully 
administered, his representative has the same right to administra- 
tion with the will annexed as such residuary legatee. ` 


234. When there is no executor and no residuary legatee or 
represêntative of a residuary legatee, or he declines or is incapable 
to act, or cannot be found, the person or persons who would be 
entitled to the administration of the estate of the deceased if he 
had died intestate, or any other legatee having a beneficial interest, 
or a creditor, may be admitted to prove’ the will, and letters of 
administration may be granted to him or them accordingly. 


235. Letters of administration with the will annexed shall not 
be granted to any legatee other than an universal or a residuary 
legatee, until a citation has been issued and published in the manner 
hereinafter mentioned calling on the next-of-kin to accept or refuse 
letters of administration. 


236. Letters of administration cannot be granted to any person 
who is a minor or is of unsound mind, nor, unless the deceased was 
a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person, to a married woman without the previous consent of her 
hygband.” e 


` 
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CHAPTER II 
OF LIMITED GRANTS 
Grants limited induration 


237. When a wilbhas been lost or mislaid since the testator’s . 
death, or has been destroyed by wrong or accident and not by any 
act of the testator, and a copy or the draft of the will has been 
preserved, probate may be granted of such copy or draft, limited 
until the original or a properly authenficated copy of it is produced . 


238. When a will has been lost or destroyed and no copy has 
been made nor the draft preserved, probate may be granted of its 
contents if they can be established by evidence. 7 


239. When the will is in the possession of a person residing 
out of the province in which application for probate is made, who 
has refused or neglected to deliver it up, but a copy has been 
transmitted to the executor, and it is necessary for the interests of 
the estate that probate should be granted without waiting for the 
arrival of the original, probate may be granted of the copy so 
transmitted, limited until the will or an authenticated copy of it is 
produced. 


240. Where no will of the deceased is forthcoming,-but there 
is reason to believe that there is a will in existence, letters of 
administration may be granted, limited until the will or añ authen- 
ticated copy of it is produced. 


Grants for the use and benefit of others having right. 


241. When any executor is absent from the province in which 
application is made, and there is no executor within the province 
willing to act, letters of administration, with the will annexed, may 
be granted to the attorney or agent of the absent executor, for the 
use and benefit of his principal, limited until he shall obtain pro- 
bate or letters of administration granted to himself. 


242 When any person to whom, if present, letters of adminis- 
tration, with the will annexed, might be granted, is absent from 
the province, letters of administration, with the will annexed, may 
be granted to his attorney or agent; limited as mentioned in 
section 241. 


_ 243. When a person entitled to administration in case of in- 

testacy is absent from the province, and no person equally entitled 

is willing to act, letters of administration may be granted to the 
attorney or agent of the absent person, limited as mentioned in 
‘Section 241. 

244. When a minor is sole’execufor or sole residuary legatee, 
letters of administration, with the will annexed, may be granted to 
the tegal guardian of such minor or to such other-person as the 
Court may think fit until the minor has attained his nfajorityat, 
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which period, and not before, probate of the will shall be granted 
to him. - 


245. When there*are two or more minor executors and no 
executor who has attained majority, or two or more residuary 
legatees and no residuary legatee who has attained majority, the 
grant shall be limited unti? one of them shall have attained his 
majority. 

246. If a sole executor or a sole universal or residuary 
legatee, or a person who would be solely entitled to the estate of 
the intestate according to the rule for distribution of intestates’ 
estates applicable in the case of the deceased, is a minor or lunatic, 
letters of administration, with or without the will annexed, as the 
case may be, shall be granted to the person to whom the care of 
his estate has been committed by competent authority, or, if there 
is no such person, to such other person as the Court may think 
fit to appoint, for the use and benefit of the minor or lunatic until 
he attains majority or becomes of sound mind, as the case may be. 


247. Pending any suit’ touching the validity of the will of a 
deceased person or for obtaining or revoking any probate or any 
grant of letters of administration, the Court may appoint an ad- 
ministrator of the estate of such deceased person, who shall have 
all the rights and powers of a general administrator, other than 
the right of distributing such estate, and every such administrator 
shall be subject to the intermediate control of the Court and shall 
act under its direction. 


Grant for spectal pur poses 


248. If an executor is appointed for any limited purpose 
specified in the will, the probate shall be limited to that purpose, 
and if he should appoint an attorney or agent to take administration, 
on his behalf, the-letters of administration, with the will annexed, 
shall be limited accordingly. ° 


249. If an executor appointed generally gives a authority to 
an attorney or agent to prove a will on his behalf, and the authority 
is limited to a pårticular purpose, the letter of administration, with 
the will annexed, shall be limited accordingly. 

250. When a person dies, leaving property of which he was 
the sole or surviving trustee, or in which he had no beneficial 
interest on his own account, and leaves no general representative, 
or one who is unable or unwilling to act as such, letters of ad- 
ministration limited to- such property, may be granted to the. 
beneficiary, or to some other person on his behalf. 33 


` 251. When it is necessary that the representative of a person 
* deceased be made a party to'a pending suit, and the executor’ or 
person entitled to administration is unable or unwilling t act, 
letters ofsadministration may be granted tc the nomiuee of a party 
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in such suit, limited for the purpose of representing the deceased 
"in the said suit, or in any other cause or suit which may be commenc- 
ed in the same or in any other Court between the parties, or any 
other parties, touching the matters at issue in the said cause or 


suit, and until a final decree shall be made therein and carried into 


complete execution. : 


252. If at the expiration of twelve months from the date of any 
probate or letters of administration, the executor or administrator 
to «whom the same has been granted is absent from the province 
within which the Court which has granted the probate or letters 
of administration exercises jurisdiction, the Court may grant, to 
any person whom it may think fit, letters of administration limited 
to the purpose of becoming and being made a party to a suit to be 
brought against the executor or administrator, and carrying the 
decree which may be made therein into effect. 


253. In-any case in which it appears necessary for preserving the 
property of a deceased person, the Court within whose jurisdiction 
any of the property is situate may grant to any person, whom such 
Court may think fit, letters of administration limited to the gollec- 
tion and preservation of the property of the deceased and to the 
giving of discharges for debts due to his estate, subject to the 
directions of the Court. 


254. (Z) When a person has died intestate, or leaving a will 
of which there is no executor willing and competent to act or 
where the executor is, at the time of the death of such person, 
resident out of tbe province, and it appears to the Court to be 
necessary or convenient to appoint some person to administer the 
estate or any part thereof, other than the person who, in ordinary 
circumstances, would be entitled toa grant of administration, the 
Court may, in its discretion, having regard to consanguinity, 
amount of interest, the safety of the estate and probability that it 
will be properly administered, appoint such person as it thinks fit 
to be administrator. 


(2) In every such case letters of administration may be 
limited or not as the Court thinks fit. 


Grants with exception 
255. Whenever the nature of the case requires that an 


exception be made, probate of a will, or letters of administration 


with the will annexed, shall be granted subject to such exception. 


_ 256. Whenever the nature of the,case. requires that an 
exception be made, letters of administration shall be granted 
subject to such exception. 

Grants of the xest 
257. Whenever a grant with exceptionsof probate, or of letters 
of administration with or without the will annexed, has been made 
the person entitled to probate or administration of the remainger 
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of the deceased’s estate may take a grant of probate or letters of 
administration, as Sa case may be, of the rest of the deceased’s 
estate. 

Grant of effects unadmuntistered 


258. If an executor to whom probate has been granted has 
died, leaving a part of the testator’s estate unadministered, a new 
representative may be appointed for the. purpose of administering 
such part of the estate. 


259. In granting letters of administration of an estate not fully 
administered, the Court shall be guided by the same rules as apply 
to original grants, and shall grant letters of administration to those 
persons only to whom original grants might have been made. 


260. When a limited grant has expired by efflux of time, or 
the happening of the event or contingency on which it was limited 
and there is still some part of the deceased’s estate unadministered, 
letters of administration shall be granted to those persons to whom 
original grants might have been made. 





CHAPTER ITI 
ALTERATION AND REVOCATION OF GRANTS 


261. Errors in names and descriptions, or in setting forth the 
time and place of the deceased’s death, or the purpose ina limited 
grant, may be rectified by the Court, and the grant of probate or 
letters of administration may be altered and amended accordingly. 


262. If, after the grant of letters of administration with the 
will annexed, a codicil is discovered, it may be added to the grant 
on due proof and identification, and the grant may be altered and 
amended accordingly. 


263. The grant of probate or letters of administration may be 
revoked or annulled ‘for just cause. 


Explanation.—Just cause shall be deemed to exist where— 


(a) the proceedings to obtain the grant were defective 
in substance ; or 


(6) the grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court something 
material to the case ; or 


(c) the grant was obtained by means of an untrue allegation 
of a fact essential in point of law to justify the grant, 
though such allegation was made in, ignorance ‘or 
inadvertently ; or 


(d) the grant has .become useless and inoperative thraugh 
e Circumstances ; or 


(e) the person to whom the grant was made has wilfully and 
\ without reasonable cause omitted to exhibit an inven- 


90 GOVERNMENT OF inbia ACT 


tory or account in accordance with the provisions ol 
Chapter’ VII of this Part, or has exhibited under that 
Chapter an inventory or acount which is untrue in 
a material respect. ° 


Lllustvatton « 


_ (#) The Court by which the grant was made had no jurisdiction. 
(u) The grant was made without citing parties who ought to have been cited. 
(12) The will of which probate was obtained was forged or revoked. 


(tv) A obtained letters of administration to the estate of K, as his widow, but 
it bas since transpired that she was never married to him. 


(v) A has taken administration to the estate of B as if he had died intestate, 
but a will has since been discovered. 


(vz) Since probate was granted, a later will has been discovered. 


(vz) Since probate was granted, acodicil has been discovered which revokés or 
adds to the appointment of executors ander the will. 


(vz) The person to whom probate was, or letters of administration were, 
granted has subsequently become of unsound mind. 








CHAPTER IV n 


OF THF PRACTICE IN GRANTING AND REVOKING PROBATES_AND 
LETTERS OF ADMINISTRATION. 


264. (Z) The District Judge shall have jurisdiction in grant- 
ing and revoking probates and letters of administration im all cases 
within his district. i 

(2) Except ın cases to which section 57 applies, no 
Court in any local area beyond the limits of the towns of Calcutta, 
Madras and Bombay, and the province of Burma, shall, where the 
deceased is a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an. 
exempted person, receive application for probate or letters of 
administration until the Local Government has, by a notification 
in the Local official Gazette, authorized it so to do. 


265. (Z) The High Court may appoint such judicial officers 

- within any district as it thinks fit to act for the District Judge 
as Delegates to grant probates and letters of administration in non- 

contentious cases, within such local limits as it may prescribe: 


Provided that, in the case of High Courts not established by 


Royal Charter, such appointment shall not be without the previous 
sanction of the local Government. 


(2) Persons so appointed shall be called “ District Dele- 
gates. ” i 


266. The District Judes shall have the like powers and autho- 
rity in relation to the granting of ° probate and letters of adminis- 
tration, and all matters connected therewith, as are by law vested 
in hirð in relation to any civil suit or proceeding pending in his 
Court. e 4 
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267. (Z) The District Judge may order any person to pro- 
duce and bring into Court any paper or writing, being or purport- 
ing to be testamentary, which may be shown to be in the possession 
or under the control of such person. 


(2) If it is not shown that any such paper or writing 


is in the possession or under the control of such person, but there 
is reason to believe that he has the knowledge of any such paper 
or writing, the Court may direct such person to attend for the 
purpose of being examined respecting the same. 


(3) Such person shall be bound to answer truly such 
questions as may be put to him by the Court, and, if so ordered, 
to produce and bring in such paper or writing, and shall be subject 
to*the like punishment under the Indian Penal Code, in case of 
default in not attending or in not answering such questions or not 
bringing in such paper or writing, as he would have been subject 
to in case he had been a party toa suit and had made such default. 

(4) The costs of the proceeding shall be in the discretion 
of the Judge. 

268. The proceedings of the Court of the District Judge in 
relation to the granting of probate and letters of administration 
shall, save as hereinafter otherwise provided, be regulated, so far as 
the circumstances of the case permit, by the Code of Civil Pro- 
cedure (V of 1908). 


269. (Z) Until probate is granted of the will of a deceased 
person, or an administrator of his estate is constituted, the 
District Judge, within whose jurisdiction any part of the pro- 
perty of the deceased person is situate, is authorized and required 
to interfere for the protection of such property at the instance of 
any person claiming to be interested therein, and in all other cases 
where the Judge considers that the property incurs any risk of loss 
or damage; and for that purpose, if he thinks fit, to appoint an officer 
to take and keep possession of the property. 


(2) This section shall not apply when the deceased is a 
Hindu, Mohammedan, Buddhist, Sikh or Jaina or an exempted 
person, nor shall it apply to any part of the property of an Indian 
Christian who has died intestate. j 


270. Probate of the will or letters of administration to the 
estate of a deceased person may be granted by a District Judge 
under the seal of his Court, if it appears~by a petition, verified as 
hereinafter provided, of the person applying for the same that the 
testator or intestate, as the case may be, at the time of his decease 
had a fixed place of abode, or any property, movable or immov- 
able, within the jurisdiction of the Judge. : 


271. *When the application is made to the Judge of a district 
in which the deceased had no fixed abode at the time of his death, 
it\shall be in the diScretion of the Judge to refuse the application, 
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if in his judgment- it could be disposed of more justly or conveni- 
ently in another district, or where the application is for letters of 
‘administration, to grant them absolutely, ér limited to the property 
within his own jurisdiction. 

272. Probate and letters of administration may, upon applica- 
tion for that purpose to any District Delegate, be granted by him 
in any case in which there is no contention, if it appears by petition, 
verified as hereinafter provided, that the testator of intestate, as 
the case may be, at the time of his death had a fixed place of abode 
within the jurisdiction of such Delegate. 


273. Probate or letters of administration shall have effect 
over all the property and estate, movable or immovable, of the 
deceased, throughout the province in which the same is or are 
granted, and shall be conclusive as to the representative title against 
all debtors of the deceased, and all person holding property which 
belongs to him, and shall afford full indemnity to all .debtors, 
paying their debts and all persons delivering up such property to the 
person to whom such probate or letters of administration have been 
granted : s 


Provided that probates and letters of administration granted— 
(a) bya High Court, or 

(0) by a District Judge, where the deceased at the time 

of his death had a fixed place of abode situate within the 

jurisdiction of such Judge, and such Judge certifies 

that the value of the property and estate affected 


beyond the limits of the province does not exceed 
ten thousand rupees, 


shall unless otherwise directed by the grant, have like effect 
throughout the whole of British India. 


274. (Z) Where probate or letters of administration has or 
have been granted by a High Court or District Judge with the 
effect referred to in the proviso to section 273, the High Court 
or District Judge shall send a certificate thereof to the following 
Courts, namely :— 


(a) where the grant has been made by a High Court, to 
each of the other High Courts; 


(4) When the grant has been made by a District Judge, to 
the High.Court to which such District Judge is subor- 
dinate and to each of the other High Courts. 


(2) Every certificate referred to in sub-section (1) 
shall be made as nearly as circumstances admit in the form set: 
forth in Schedule IV, and suth certificate shall be filled by the 
High Court receiving the same. 


3 ( 3) Where any portion of the assets has been stated 
by the petitioner, as hereinafter provided in sections 276 “and ys, 
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to be situate within the jurisdiction of a District Judge in another 
province, the Court required to send the certificate referred to in 
sub-section (7) shall send a copy thereof to such District Judge, 
and such copy shall be filed by the District Judge receiving the 
same. 7 


275. The application for probate or letters of administration 
if made and verified in the manner hereinafter provided, shall be 
conclusive for the purpose of authorizing the grant of probate or 
administration: and no such grant shall ,be impeached by reason 
only that the testator or intestate had no fixed place of abode or no 
property within the district at the time of his death, unless by a 
proceeding to revoke the grant if obtained by a fraud upon the 
Court. 


276. (ZI) Application for probate or for letters of administra- 
tion with the will annexed, shall be made by a petition distinctly 
written in English or in the language in ordinary use in proceedings 
before the Court in which the application is made, with the will 
or in the cases mentioned in section 237, 238, and 239, a copy, 
draft, gr statement of the contents thereof, annexed, and stating— 


(a) The time of the testator’s death. 
(6) that the writing annexed is his last will and testament, 
(c) that it was duly executed, i 


(d) the amount of assets which are likely to come to the 
petitioner’s hands, and 


(e) when the application is for probate, that the petitioner 
is the executor named in the will. 


(2) In addition to these particulars, the petition shall further 
~ state, — 


(a) when the application is to the District Judge, that the 
deceased at the time of his death had a fixed place of 
s abode, or had some property, situate within the 
jurisdiction of the Judge; and 
(6) when the application is to a District Delegate, that the 
deceased at‘the time of his death had a fixed place of 
abode within the ‘jurisdiction of such Delegate. 


(7) Where the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands is 
situate in another province, the petition shall further state the 
, amount of such assets in each province and the District Judges 
within whose jurisdiction such assets are situate. 


` 


277. In cases wherein the will, copy or draft-is written in any 
language other than English br than that in ordinary use in proceed- 
ings beforé the Court, here shall be a translation thereof annexed 
to Ce petition bya translator of the Court, if the language be one 
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for which a translator is appointed; or, if the will, a copy or 
draft is in any other language, then by any.person competent to 
translate the same, in which case such trgnslation shall be verified 
by that person in the following manner, namely :— 
“I (A. B.) do declare that I read and perfectly understand 
the language and character of the original, and that 
the above is a true and accurate translation thereof.” 
278.- (T) Application for letters of administration shall be 
made by petition distinctly written as aforesaid and stating—. 
(a) the time and place of the deceased’s death, 
(ò) the family or other relatives of the deceased, and their 
respective residences, 
(c) the right in which the petitioner claims, 
(d) the amount of assets which are likely to come to the 


z -© petitioner’s hands, 


(eẹ) when the application is to the District Judge, that the 
deceased at the time of his death had a fixed place of 
abode, or had some property, situate within the 
jurisdiction of the Judge : and 


(f) when the application is toa District Delegate, that the 
deceased at the time of his death had a fixed place of 
abode within the jurisdiction of such Delegate. 


(2) Where the application is to the District Judge 
and any portion of the assets likely to come to-the petitioner’s 
hands is situate in another province, the petition shall further state 
the amount of such assets in each province and the District Judges 
within whose jurisdiction such assets are situate. 


279. (z) Every person applying to any of the Courts men- 
tioned in the proviso to section 273 for probate of a will or letters 
of administration of an estate intended to have effect throughout 
British India, shall state in petition; in addition to the matters 
respectively required by section 276 and section 278, that to the best 
of his belief no application has been made to any other Court for a 
probate of the same will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid, 


or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made 
and the proceeding (if any) had thereon. 


(2) The Court to which any such application is made 
under the proviso to section 273, may, if it thinks fit, reject the 
same. : 

280. The petition for probate or letters of administration shall 
in all cases be subscribed by the petitioner and his pleadem if any 
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and shall be serine by the petitioner in the following manner 
namely :— ; 


“I (4. B., the petitioner in the above petition, declare that 
what is stated therein is true to the best of my in- 
formation and belief.” 


281. Where the application is for probate, the petition shall 
also be verified by at least one of the witnesses to the will (when 
procurable) in the manner or to the effect following, namely- :— 


“I (C. D.), one of the witnesses to the last will and testa 

' ment of the testator mentioned in the above petition, 

declare that I was present and saw the said testator 

affix his signature (or mark) thereto (or that the 

* said testator acknowledged the writing annexed to the 

above petition to be his last will and testament in my 
presence). 


282. If any petition or declaration which is hereby required 
to be verified contains any averment which the person making the 
verification knows or believes to be false, such person shall be 
deemed to have committed an offence under section 193 of the 
Indian Penal Code. 


283. (r) In all cases the District Judge or District Delegate 
may, if he thinks proper,— 


(a) examine the petitioner in persons, upon oath ; 


(4) require further evidence of the due execution of the 
will or the right of the petitioner to the letters of 
administration, as the case may be; 


(c) issue citations calling upon all persons claiming to have 
any interest in the estate of the deceased to come 
and see the proceedings before the grant of probate 

~ Or letters of administration. 


(2) The cifation shall be fixed up in some conspicuous 
part of the court-house, and also in the office of the Collector of the 
district and otherwise published or made known in such manner as 
the Judge or District Delegate issuing the same may direct. 


(3) Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District Judge 
in another province, the District Judge issuing the same shall 
cause a copy of the citation to be sent to such other District Judge, 
who shall publish the same in the same manner as if it were a 
Citation issued by himself, and shall certify such publication to the 
District Judge who issued the citation. 


284. (7) Caveats against the grant of probate or administra- 
tion may be lodged with thé District Judge or a District Delegate. . 


(2) Immediately on any caveat being lodged with any 
District Delegate, he shall send copy thereof to the District Judge. 


96 . GOVERNMENT OF INDIA ACT 


(3) Immediately ona caveat being entered with the 
District Judge, a copy thereof shall be given to the District ' l 
Delegate, if any, within whose jurisdiction it is alleged the deceased. .. 
had a fixed place of abode at the time’of his death, and to any-_.., - 
other Judge or District Delegate to whom it may appear to the ~ . 
District Judge expedient to transmit the same. f l 


(4) The caveat shall be made as nearly as circumstances 
admitiin the form set forth in Schedule V. 


285.° No proceeding shall be taken on a petition for probate 
or letters of administration after a caveat against the grant thereof 
has been entered with the Judge or District Delegate to whom the 
application has been made ‘or notice has been given of its entry 
with some other Delegate, until after such notice to the. person by 
whom the same has been entered as the Court may think reasonable. 


286. A District Delegate shall not grant probate or letters of 
,#dħMinistration in any case in which there is contention as to the 
‘grant, or in which it otherwise appears to him that probate or 

letters of administration ought not to be granted in his Court. 


- .’ Explanatton— Contention” means the appearance of amy one 
_ in person, or by his recognized agent, or by a pleader duly appointed 
to act on his behalf, to oppose the proceeding. 

287. In every case in which there is no contention, but it 
appears to the District Delegate doubtful whether the probate or 
letters of administration, should or should not be granted, or when 

- any question arises in relation to the grant, or application for the 
grant, of any probate or letters of administration, the District Dele- 
gate may, if he thinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District 

ae Delegate to proceed in the matter of the application, according to 

* such instructions as to the Judge may seem necessary, or may forbid 
any further proceeding by the District Delegate in relation to the 
matter of such application, leaving the party applying for the grant 
in question to make application to the Judge. 

288. In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters of administration 
should be refused in his Court, the petition, with any documents 
which may have been filed therewith, shall be returned to the person 
by whom the application was made, in order that the same may 
be presented to the District Judge, unless the District ` Delegate 
thinks it necessary, for the purposes of justice, to impound the same, 
which he is hereby authorized to do; and, in that case, the same 
shall be sent by him to the District Judge. 


289. When it appears to the District Judge or Delegate that 
probate of a will should be granted, he shall grant the same under 
the seal of his Court in the form set forth in Schedule VI. ° 


290. When it appears to the District Judge or District Helegaje 
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that letters of administration to the estate of a person deceased, with 

or without a copy of the will ‘annexed, should be granted, he shall 
_ grant the same under the seal of his Court in the form set forth 
be ain. Schedule VII. 


"1291. (Z) Every person to whom any grant of letters of ad- 
ministration, other than a'grant under section 241, is committed, 
shall give a bond to the District Judge with one or more surety or 
sureties, engaging for the due collection, getting in, and administer- 
ing the estate of the deceased, which bond shall be in such form 
as the Judge may, by general or special order, direct. 


(2) When the deceased was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person— 
(a) the exception made by sub-section (7) in respect of a 
grant under section 241 shall not operate ; 
(6) the District Judge may demand a like bond from ally 
person to whom probate is granted. 


292. The Court may, on application made by petition and on: 
being satisfied that the engagement of any such bond has not been -+ 
kept, and upon such terms as to security, or providing that the . 
money received be paid into Court, or otherwise, as the Court may: 
think fit, assign the same to some person, his executors or adminis- 
trators, who shall thereupon be entitled to o sue ont the said bond in ` 
his or their own name, or names as‘if thè`sáme had been originally 
given to him or them instead of to the Juäge of the Court, and 
shall be entitled to recover thereon, as trustees for all persons 
interested, the full amount recoverable in respect of any breach 
thereof. 


293. No probate of a will shall be granted until after the 
expiration of seven clear days, and no letters of administration shal ' 
be granted until after the expiration of fourteen clear days from the 
day of the testator or intestate’s death. 


294. (z) Every District Judge, or District Delegate, shall file 
and preserve all original wills, of which probate or letters of 
administration with the will annexed may be granted by him, 
among the records of his Court, until some public registry for wills 
is established. 

(2) The Local Government shall make regulations for 
the preservation and inspection of the wills so filed. 


295.. In any case before the District Judge in which there is 
contention, the proceedings shall take, as nearly as may be, the form 
of a regular suit, according to the provisions of the Code of Civil 
Procedure, 1908, in which the petitioner for probate or letters .of 
administration, as the ecase may be, shall be the plaintiff, ang the 
person who has appeared to oppose the grant shall be-the defendant. 

N e 
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296. (Z) When a grant of probate or letters of administration 
is revoked or annulled under this Act, the person to whom the 
grant was made shall forthwith deliver up the probate or letters to 
the Court which made the grant. 


(2) If such person wilfully and without reasonable cause 
omits so to deliver up the probate or letters, he shall be punishable 
with fine which may extend to one thousand rupees, or with impri- 
sonment for a term which may extend to three months, or with both. 


297. When a grant of probate or letters of administration is 
revoked, all payments dena fide made to any executor or administra- 
tor under such grant before the revocation thereof shall notwith- 
standing such revocation be a legal discharge to the person making 
the samg; and the executor or administrator who has acted under 
any such reyoked grant may retain and reimburse himself in 
respect of any payments made by him which the person to whom 


.” t+ -probate or letters of administration may afterwards be granted 


`. 
-~ 


« might have, lawfully made. 
ac: 298. Notwithstanding anything hereinbefore contained, it shall, 


.% where. the deceased was a Muhammadan, Buddhist or exe pteda-- © 


m 


person, or a Hindu, Sikh or Jdina to whom section 57 does not 
_. apply, be’ in the discretion of the Court to make an order refusing 

‘for réasons to be recorded by it in writing, to grant any application 
' for -letters of, administration made under this Act. 

299. Every order made bya District Judge by virtue of the 
powers hereby’ -confetfel” upon him shall be subject to appeal to the 
High Court in accordance with the provisions of thee Code of Civil 
Procedure, 1908, applicable to appeals. 

300. (Z) The High Court shall have concurrent jurisdiction 
with the District Judge in the exercise of all the powers hereby 

‘conferred upon the District Judge. 

(2) Except in cases to which section 57 applies, no High 
Court, in exercise of the concurrent jurisdiction hereby conferred 
over any local area beyond the limits of the towns of Calcutta, 
Madras and Bombay, and the province of Burma, shall, where the 
deceased is a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an 
exempted person, receive applications for probate or letters of 
administration until the Local Government has, by a notification 
in the local official Gazette, authorised it so to do. 


301. The High Court may, on application made to it, suspend, 
remove or discharge any private executor or administrator and 
provide for the succession of another person to the office of any 
such executor or administrator who may cease to hold office, and 
vesting in such successor of any property belonging to the estate, 


302. Where probate or letters of administration in respect of any 
estateehas or have been.grauted under this*Act, the High Court 
may, on application made to it; give to the executor or administrator 

ð 


~ 


GOVERNMENT OF INDIA ACT 99 


any general or special directions in regard to the estate or in regard 
to the administration thereof. ‘ 


CHAPTER V | = 
OF EXECUTORS OF THEIR OWN WRONG 


303. A person who intermeddles with the estate of the deceased, 
or does any other act which belongs to the office of executor, while 
there is no rightful executor or administrator, in existence, thereby 
makes himself an executor of his own wrong. 


Exceptions.—(1) Intermeddling with the goods of the deceased 
for the purpose of preserving them or providing for his funeral 
or for the immediate necessities of his family or property, goes not 
make an executor of his own wrong. j 


(2) Dealing in the ordinary course of business with goods of 
the deceased received from another does not make an executor of his 
own wrong. , . n 


Lllustrations ee 


(:) A uses or gives away or sélls some of the goods of the deceased, or takes 
em togsatisfy his own debt or legacy or, reeelyes payment of- the debts of the 
deceased. He is an executor of his own wrong. z 


t 


Pa 
- 


hra . 


(zi) A, having been appointed agent by the deceased in his lifetime to collect his | - 


debts and sell his goods, continues to do so after he has become aware of his death. 
He is an executor of his own wrong in respect of acts done after-he has hecome 
aware of the death of the deceased. à - 


(ñr) A sues as executor of the deceased, not being such., He is an executor 
of his own wrong. 4 Bowe ee eS SS cg 


304. When a person has so acted as to betome an executor of his 
own wrong, he is answerable to the rightful executor or administrator, 
or to any creditor or legatee of the deceased, to the extent of the 
assets which may have come to his hands after deducting payments 


made to the rightful executor or administrator, and payments ~~ 


made in due course of administration, 


ae 


CHAPTER VI 
OF THE POWERS OF AN EXECUTOR OR ADMINISTRATOR 


305. An executor or administrator has the same power to sue 
in respect of all causes of action that survive the deceased, and may 


exercise the same -power of the recovery of debts as the deceased 
had when living. 


306. All demands whatsoever and all rights to prosecute or 
defend any action or special proceeding existing in favour of or 
against a person at thè time of his decease, survive to and against 
his executors or administrators ; except causes of action for defama- 
tion, assault as defined in the Indian Penal Code, or other personal 
Injuries not causing the death of the party ; and except also cases 
where, after the death ofthe party, the relief sought could nôt be 
enjoyed o% granting it would be nugatory., ` 
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Lllustsattons 


(:) A collision takes place on a railway in consequence of some neglect or 
default of an official, and a passenger is severely hurt, bul not »o as to cause death. 
He afterwards dies without having brought any action. The cause of action does 


not survive. 
(ii) A sues for divorce. A dies. The cause of action does not survive to his 
representative. i ° 


307, (Z)- Subject to the provisions of sub-section (2), an 
execiitox “or administrator has pawer to dispose of the property of 
the deceased, vested in ‘him under section 211, either wholly or in 
part, in such manner as he may think fit. 


Illustrations -on 
(s) The deceased has made a specific bequest of part of his property. The - 
executor, not having assented to the bequest, sells the subject of “it. The sale is 
valid. 
(is) The executor in the exercise of his discretion mortgages a part of the 
immovable estate of the deceased. The mortgage is valid. i 


(2) If the deceased was a Hindu, Muhammadan, Buddhist, 
* Sikh or ,Jaina or an exempted person, the general power conferred 
by sub-seçtiori®(7) shall be subject to the following restrictions and 

9 
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PORE PG a and the Court which granted the probate permits him 
et pee el Manages, by an order in writing, notwithstanding the restriction, 
*, vie a5 ot oe a z 10 dispose of any immovable property specifiecl in the 
Opi a tere ae, ‘order in a manner permitted by the order. 
- < kzi . 


(hwo, BA. (a) An administrator may not, without the previous per- 
n mission of the Court by which the letters of administra- 
4 tion were granted— 
(a) mortgage, charge or transfer by sale, gift, exchange or 
otherwise any immovable property for the time being 
vested in him under section 211, or 


(4) lease any such property for a term exceeding five years. 


(iii) A disposal of property by an executor or administrator 
in contravention of clause (f) or clause (ff, as the 
case may be, is voidable at the instance of any other 
person interested in the property. 


- (3) Before any probate or letters of administration is or are 
granted in such a case, there shallkbé endorsed thereon or annexed 
thereto a copy of sub-section (7)and clatises -(#) and- (###) of sub- 
section (2), 01 of sub-section (7) and clauses (##) and, (##7) of 
sub-section (2) as the case may bë. f 

~ (4) A probate or letters of administration shall not be 

rendered invalid by reason of the endorsement or annexure required 

by sub-section (3) not having been made thereon or attache thereto, 
l ma e 
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nor shall the absence of such an endorsement or annexure authorise 
an executor or administrator to act otherwise than in accordance with 
the provisions of this section. 


308. An executor or administrator may, in addition to, and not 
in derogation of, any other power of expenditure lawfully exercis- 
able by him, incur expenditure— 

(a) on such acts as may be necessary for the proper care or 
management of any property belonging to aty, ‘estate 
administered by him, and 


(6) with the sanction of the High Court, on such religious, 
_ charitable and other objects, and on such improvements, as may be 
reasonable and proper in the case of such property. 

309. An executor or administrator shall not be entitled to 
receive or retain any commission or agency charges at a higher 
rate than that for the time being fixed in respect of the Administrator- 
General by or under the Administrator-General’s Act (III of 1913). 


310. If any executor or administrator purchases, either directly 
or indirectly, any part of the property of the deceased, . the sale is 
smyoidakle at the instance of any other person interested ï in the EEY 


sold. i fsi 


311. When there are several executors or MRA ‘the’ 


powers of all may, in the absence of any direction to the. contrary,.i/ of 


be exercised by any one of them who has proven the T OT taken - 
out administration. ree a 


(:) One of several executors has power to release a debt due tthe ‘deceased. 


eat oes Ea 


(#2) One has power to surrender a lease. Vo 


(i11) One has power to sell the property of the deceased whether moveable or Wr 


mt 
eS 


immovable. 
(iw) One has Dower to assent to a legacy. 
(v) One has power to endorse a promissory note payable to the dectaséd, 


-(vi) The will appoint» 4, B, C, and D, to be executors, and directs that two of 
them shall be a quorum. No act can be done by a single executor. 


312. Upon the death of one or more of several executors ot 
administrators, in the absence of any direction to the contrary in the 
will or grant of letters of administration, all the powers of the office 
become vested in the survivors or survivor. 

313. The administrator of effects unadministered has, with 
respect to such effects, the same powers as the original executor or 
administrator. á 

314. An administrgtor during minority has all the powers of an 
ordinary administrator. 

315. When a grant of probate or letters of administration has 
heen made to a married woman, she has all the powers of an ordinary 
executor or ddministratos.: A 
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CHAPTER VII 
OF THE DUTIES OF AN EXECUTOR OR ADMINISTRATOR 


316. It is the duty of an executor eto provide funds for the 
performance of the necessary funeral ceremonies of the deceased ina 
manner suitable to his condition, if he has left property sufficient. 


for the purpose. ; 

3177 (Z) An executor or administrator shall, within six months 
from the grant of probate or letters of administration, or within 
such further time as the Court which granted the probate or letters 
may appoint, exhibit in that Court an inventory containing a full 
and true estimate of all the property in possession, and all the 
credits, and also all the debts owing by any perso to which the exe- 
cutor or administrator is entitled in that character; and shall, in like 
manner, within one year from the grant or within such further time 
as the said Court may appoint, exhibit an account of the estate, 
showing the assets which have come to his hands and the manner in 
which they have been applied or disposed of. 


(2) The ‘High Court may prescribe tbe form in which 
an inventory or account under this section is to be exhibited. e 


(3) If an executor or administrator, on being required 


’ ++" by the Court to exhibit an inventory or account under this section, 


. intentionally omits to comply with the requisition, he shall be deemed 

to have committed an offence under section 176 of the Indian Penal 

i Code. 

” (4) The exhibition of an intentionally false inventory or 
account under, this section shall be deemed to be an offence under 


“ section 193 of that Code. 


318. In al cases where a grant has been made of probate or 
letters of administration intended to have effect throughout the whole 
of British India, the executor or administrator shall include in the 
inventory of the effects of the deceased all his movable and immov- 
able property situate in British India, and the value of such property 
situate in each province shall be separately ‘stated in such inventory 
and the probate or letters of administration shall be chargeable with 
a fee corresponding to the entire amount or value of the property 
effected thereby wheresoever situate within British India. 


319. The executor or administrator shall collect, with reason- 
able diligence, the property of the deceased and the debts that were 
due to him at the time of his death. 


320. Funeral expenses to a reasonable amoynt, according to the 
degree and quality of the deceased, and death-bed charges, including 
fees for medical attendance, and beard and lodging for one month 
previous to his death, shall be paid before all debts. 


3%1. The expenses of obtaining probate’or letters of administra 
tion including the costs incurred for or in respect of arty judicial 
; @ 
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proceedings that may be necessary for administering the estate, shall 
be paid next after the funeral expenses and death-bed charges. 


322. Wages due fer services rendered to the deceased within 
three months next proceeding his death by any labourer, artizan or 
domestic servant shall next be paid, and then the other debts of the 
deceased according to their respective priorities (if any). 

323. Save as aforesaid, no creditor shall have a right of-priority 
over another; but the executor or administrator shall pay all such 
debts as he knows of including his own equally and rateably as -far 
as the assets of the deceased will extend. 


324. (Z) If the domicile of the deceased was not in British 
India, the application of his movable property to the payment of bis 
debts is to be regulated by the law of British India. 


(2) No creditor who has received payment of a part of his 
debt by virtue of sub-section (7) shall be entitled to share in the pro- 
ceeds of the immovable estate of the deceased unless he brings such 
payment into account for the benefit of the other creditors. 


(3) This section shall not apply where the deceased was a 
ind’, Muhammadan, Buddhist, Sikh or Jaina or an exempted pares 
Thlustvatton. 


A dies, having his domicile in a country where introments under seal have - 
priority over instruments not under seal leaving movable property tothe value ‘of 
5,000 rupees, and immovable property to the value of 10,000 rupees, debts on 
instruments under seal to the amount of 10,000 rupees and debts on instruments not 
under seal to the same amount. The creditors holding instruments under sea} 
receive half of their debts out of the proceeds of the movable estate. The proceeds 
of the immovable estate are to be applied in payment of the debts on instruments . 
not under seal until one-half of such debts has been discharged. This will leave 
5,000 rupees which are to be distributed rateably amongst all the creditors without 
distinction, in proportion to the amount which may remain due to them. 


325. Debts of every description must be paid before any legacy. 


326. If the estate of the deceased iş subject to any contingent 
liabilities, an executor or administrator is not bound to pay any 
legacy without a sufficient indemnity to meet the liabilities whenever 
they may become due. 


327. Uf the assets, after payment of debts, necessary expenses 
and specific legacies, are not sufficient to pay all the general legacies 
in full, the latter. shall abate or be diminished in equal proportions, 
and, in the absence of any direction to the contrary in the will, the 
executor has no right to pay one legatee in preference to another, 
or to retain any money on account of a legacy to himself or to any 
person for whom he is a trustee. 


328. Where there is a specific legacy, and the assets are suff- 
cient for the payment of debts and necessary expenses, the thing 
specific must be delivered to the legatee without any abatement. 


329. Where there js a demonstrative legacy, and the assets are 
sufficient for the payment of debts and necessary expenses, the 
legatee hfs a preferential claim for payment of his legacy out of the 
9 e 
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fund from which the legacy is directed to be paid until such fund 
is exhausted and if, after the fund is exhausted, part of the legacy 
still remains unpaid he is entitled to rank fog the remainder against 
the general assets as fora legacy of the amount of such unpaid 
remainder. 


330. If the assets are not sufficient tò answer the debts and the 
specific legacies, an abatement shall be made from the latter rateably 
in pedporion to their respective amounts. 


Lllustrattion. 


A has bequeathed to @ a diamound ring, valued at 500 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator ; 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
353-5-4 are to be paid to &, and rupees 666-10-8 to C. 

331. For the purpose of abatement, a legacy for life, a sum 
appropriated by the will to produce an annuity, and the value of an 
annuity when no .sum has been appropriated to produce it, shall be 
treated as general legacies. 


CHAPTER VIII 
Or ASSENT TO A LEGACY BY EXECUTOR OR ADMINISTRATOR 


332. The assents of the executor or administrator is necessary 
to complete a legatee’s title to his legacy. 


Illustrations. 


(:) A by his will bequeaths to # his Government paper which is in deposit 
with the Imperial Bank of India. The Bank has no authority to deliver the securi- 
‘ties, nor Æ a right to take possession of them, without the assent of the executor. 

(3s) A by his will has bequeathed to C his house in Calcatta in the tenancy of 
B. C is not entitled to receive the rents without the assent of the executor or 
administrator. 

333. (z) The assent of the executor or administrator toa 
specific bequest shall be sufficient to divest his interest as executor 
or administrator therein, and to transfer the subject of the bequest 
to the legatee, unless the nature or the circumstances of the property 


require that it shall “be transferred in a particular way. 


(2) This assent may be verbal, and it may be either 
express or implied from the conduct of the executor or administrator. 


Lllustvraitons. 


(í) A horse ig bequeathed, The executor requests the legatee to dispose of it, 
or a third party proposes to purchase the horse from the executor, and he directs 
him to apply to the legatee. Assent to the legacy as implied. 

(24) The interest of a fund is directed by the will to be applied for the man- 
tenance of the legatee during his minority. The executor commences so to apply ıt. 
This is an assent to the whole of the bequest. ‘ 

(737) A bequest ig made of a fund to A and after him to Z. The executor 
pays the interest of the fund to 4. This is an implied assent to the bequest to B. 


(7) Executors die after paying all the debtg of the testator, but before satis- 
faction of specific legacies. Assent to the legacies may be presumed. 


(v) °A person to whom a specific article has been*bequeathed takes possession 
of it and retains it without’any objection on the part of the executor. ¿His assent 
may be presumed, ° 
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334. The assent of an executor or administrator to a legacy 
may be conditional, and if the condition is one which he has a right 
to enforce, and it is not performed, there is no assent. 

_Jllusiraitons. 


(i) A bequeaths to 4 his lands of Sultanpur, which at the date of the will, and 
at the death of 4, were subject,to a mortgage for 10,000 rupees. The executor 
assents to the bequest, on condition that Z shall within a limited time pay the 
amount due on the moitgage at the testator’s death. The amount is not paid. 
There is no assent. 


(13) The executor assents to a bequest on condition that the legatee ‘shall pay 
him a sum of money. The payments is not made The assent is nevertheless valid. 
335. (1) When the executor or administrator is a legatee, 

his assent to his'own legacy is necessary to complete his title to it 
in the same way as it is required when the bequest is to another 
person, and his assent may, in like manner, be expressed or implied, 


(2) Assent shall be implied if in his manner of adminis- 
tering the property he does any act which is referable to his 
character of legatee and is not referable to his character of eaecutor 
or administrator. 


Lllustvalton. 
An @xecutor takes the rent of a house or the interest of Government securities 
bequeathed to him, and applied it to his own use. This is assent. 


336. The assent of the executor or administrat@r to a legacy 
gives effect to it from the death of the testator. 
: Illustrations. 
(2) @A legatee sells his legacy before it is assented to by the executor. The 


executor’s subsequent assent for the benefit of the purchaser and completes his 
title to the legacy. 


(2) A bequeaths 1,coo rupees to Æ with interest from his death. The 
executor doer not assent to his legacy until the expiration of a yeaı from A’s death, 
B is entitled to interest from the death of 4. 


337. An executor or administrator is not bound to pay or 
deliver any legacy until the expiration of one year from the testator's 
death. 


Lllustrvatton. 
A by his will directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them before the expiration of a year. 





CHAPTER IX 
OF THE PAYMENT AND APPORTIONMEN’T OF ANNUITIES 


338. Where an annuity is given by a will, and no time is fixed 
for its commencement, it shall commence from the testators’ death, 
and the first payment shall be made at the expiration of a year next 
after that event. 


339. Where there is a direction that the annuity shall be paid 
quarterly or monthly, the first payment shall be due at the end of 
the first quarter or first month, as the case may be, after the testator’s- 
death ; and shall, if the executor or administrator thinks fit, be paid 
when due, but the executor or administrator shall not be bond to 
pay it tif the end of the year. 
° ° 
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340. (Z) Where there is a direction that the first payment of 
an annuity shall be made within one month or any other division of 
time from the death of the testator, or on a day certain, the successive 
payments are to be made on the anniversary of the earliest day on 
which the will authorizes the first payment to be made. 


(2) If the annuitant dies in the interval between the 
times of payment an apportioned share of the annuity shall be paid 
to his representative. 





CHAPTER X 
OF THE ET OF FUNDS TO PROVIDE FOR LEGACIES 


341. Where a legacy, not being a specific legacy, is given for 
life, the sum bequeathed shall at the end of the year be invested in 
such securities as the High Court may by any general rule authorize 
or direct, and the procceds thereof shall be paid to the legatee as the 
same accrue due. 


342. (Z) Where a general legacy is given to be paid at a future 
time, the executor or administrator shall invest a sum sufficient to 


meet it in securities of the kind mentioned in section 341. ¢ ame 


(2) The intermediate interest shall form part of the 
residue of thê testator’s estate. 


343. Wherean annuity is given and no fund is charged with 
its payment or appropriated by the will to answer it, a Government 
annuity of the specified amount shall be purchased, or, if nd? such 
annuity can be obtained, then a sum sufficient to produce the annuity 
shall be invested for that purpose in securities of the kind mentioned 
in section 341. 


344. Where a bequest is contingent, the executor or adminis 
trator is not bound to. invest the amount of the legacy, but may 
transfer the whole residue of the estate to the residuary legatee, if 
any, on his giving sufficient security for the payment of the legacy 
if it shall become due. 


345. (7) Where the testator has bequeathed the residue-of his 
estate to a person for life without any direction to invest it in any 
particular securities, so much thereof as is not at the time of the 
testator’s decease invested in securities of the kind mentioned in 
section 341 shall be converted into money and invested in such 
securities. 


(2) This section shall not apply if the deceased was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 


person í e 


346. Where the testator has bequeathed the residue of his 
estate to a person for life with a direction that ıt shall be invested 
in certain specified securities, so much of the estate as is not at the 
time of his death invested in securities of the specified kind shall 
be converted into money and invested in such securities, ° j 


. . 
w [ ] 
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347. Such conversion and investment ab are contemplated by 
sections 345 and 346 shall be rnade at such times and in such manner 
as the executor or administrator thinks fit; and, until such conversion 
and investment are completed, the person who would be for the 
time being entitled to the income of the fund when so invested shall 
receive interest at the rate of four per cent. per annum upon the 
market-value (to be computed as at the date of the testator’s death) 
of such part of the fund as has not been so invested : 


Provided that the rate of interest prior to completion of invest- 
ment shall be six per cent. per annum when the testator was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 


“= 
person. 


348. (7) Where, by the terms of a bequest, the legatee is 
entitled to the immediate payment or possession of the money or 
thing bequeathed, but is a minor, and there is no direction in the 
will to pay it to any person on his behalf, the executor or administra- 
tor shall pay or deliver the same into the Court of the District 
Judge, by whom or by whose District Delegate the probate was, or 

mmlctters of administration with the will annexed were, granted, to the 
account of the legatee, unless, the legatee is a ward of the Court of 
Wards. 


(2) Ifthe legatec is a ward of the Court of Wards, the 
legacy shall be paid to the Court of Wards to his account.. 


(3) Such payment into the Court of the District Judge, 
or to the Court of Wards, as the case may be, shall be a sufficient 
discharge for the money so paid. 


(4) Money when paid in under this section shall be 
invested in the purchase of Government securities, which, with the 
interest thereon shall be transferred or paid to the person entitled 
thereto, or otherwise applied for his benefit, as the Judge of the 
Court of Wards, as the case may be; may direct. 


CHAPER XI 
OF THE PRODUCE AND INTEREST OF LEGACIES 


349. The legatee of a specific legacy is entitled to the clear 
produce thereof, if any, from the testator’s death. è 


Exceplton.—A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 
and the vesting of the legacy. The clear produce of it forms part 
of the residue of the testator’s estate. 


° Illustrations. 

(2) A bequeaths his flock of sheep to Z. Between the death of £ and delivery 
by his executor the sheep are shorn gr some of the ewes produce lambs. The 
wool and lambs are the property of 2. 

(i) A bequeaths his Government securities to Z, but postpones the delivery 
of them till the death of C. Mhe interest which falls due between the death of 4 
and the death of C belongs to B, and must, unless he is a minor, be pald to him 
as jt is recbived. ° 

© e 

° 
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(#1) The testator bequeaths all his four por cent. Government promissory 
notes to 4 when he shall complete the age of 18. 4, if he completes that age, 1s 
entitled to receive the notes, but the interest which accrues in respect of them 
between the testator’s death and 4’s completing 18, form part of the residue. 

@ 


350. The legatee under a general residuary bequest is entitled 
to the produce to the residuary fund from the testator’s death. 


Exception —A general residuary bequest contingen® in its terms 
does not comprise the income which may accrue upon the fund 
bequeathed between the death of the testator and the vesting of the » 
legacy. Such income goes as undisposed of. 


Lllustvattons. 


(:)' The testator bequeaths the residue of his property to 4 ainor, to be 
paid to him when he shall complete the age of 18. The income from the testator’s 
death belongs to 4. 

(1) The testator bequeaths the residue of his property to Æ when he shall 
complete the age of 18. 4 if he completes that age, is entitled to receive the 
residue. The income which has accrued in respect of it since the testator’s death 
goes as andisposed of. 


~ 


hj 


351. ` Where no time has been fixed for the payment of a gene- 
ral legacy, interest begins to run son expiration: of one year from 
the testator’s death. a 


Excepttons.— (I) Where the legacy is bequeathed in satisfaction 
of debt, interest runs from the death of the testator. 


(2) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the 
legatee, the legacy shall bear interest from the death of the testator. 

(3) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 


352. Where a tıme has been fixed for the payment of a general 
legacy interest begins torun from the time so fixed. The interest 
up to such time forms part of the residue of the testator’s estate. 


Excepiton.—Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee and “the legatee ig a minor, the legacy shall bear in- 
terest from: the death of the testator, unless a specific sum is given 
by. the will: for maintenance or unless the will contains a direction to 


: -7 the contrary. a 

353. The rate of interest shall be four per cent. per annum in 
all cases except when the testator was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted, person, in which case it 
shall be six per cent. per annum. 


354. No interest is payable qn the arrears of an annuity within 
the first year from the death of the testator, although a period earlier 
than jhe expiration of that year may have heen fixed by the will for 
making the first payment of the annuity. : 
: - ° 

° o 
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355. Where a sum of money is directed to be invested to pro- 
duce an annuity, interest is payable on it from the death of the 
testator. x 





CHAPTER XII 
OF THE REFUNDING OF LEGACIES 


356. When an executor or administrator has paid a legacy under 
the order of a Court, he is entitled to call upon the legatee to refund 
in the event of the assets proving insufficient to pay all the legacies. 


357. When an exccutor or administrator has voluntarily paid a 
legacy, he cannot call upona legatee to refund in the event of the 
assets proving insufficient to pay all the legacies. 


358. When the time prescribed by the will for the perform- 
ance of a condition has elapsed, without the condition having been 
performed, and the executor or administrator has thereupon, with- 
out fraud, distributed the assets ; in such case, if further time has 
been allowed under section 137 for the performance of the condition, 
and the condition has been performed accordingly, the legacy cannot 
be cMimed from the executor or administrator, but those to whom 
he has paid it are liable to refund the amount. 


359. When the executor or administrator has paid away the 
assets in legacies, and he is afterwards obliged to discharge a debt 
of which he had no previous notice, he is entitled to call upon each 
legatee to refund in proportion. 


360. Where an executor or administrator has given such notices 
as the High Court may, by any general rule, prescribe or, if no 
such rule has been made, as the High Court would give in an ad- 
ministration suit, for creditors and others to send in to him their 
claims against the estate of the deceased, he shall at the expiration 
of the time therein named for sending in claims, be at liberty to 
distribute the assets, or any part thereof, in discharge of such lawful 
claims as he knows of, and shall not be liable for the assets so dis- 
tributed to any person of whose claim he shall not have had notice 
at the time of such distribution : : 

Provided that nothing herein contained shall prejudice the right 
of any creditor or claimant to follow the assets, or any part thereof, 
in the hands of the persons who may haye received the same 
respectively. 

361. A creditor who has not received payment of his debt may 
call upon a legatee who has received payment of his legacy to refund, 
whether the assets of the testator's cstate were or were not sufficient 
at the tume of his death to pay both debts and legacies; and whether 
the payment of the legaoy by the executor or administrator. was 
voluntary: or not. ps É 


362., If the assets were sufficient to satisfy all the legacies at 
the time of the testafor’s death, a legatee who has not received 
e e e 


o 
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payment of his legacy, or who has been compelled to refund under 
settion 361, cannot oblige one who has received payment in full to 
refund, whether the legacy were paid to him with or without suit, 
although the assets have subsequently become deficient by the 
Wasting of the executor. 


363. If the assets were not sufficient to satisfy all the legacies 
at the time of the testator’s death, a legatee who has not received 
payment of his legacy must, before he can call on a satisfied legatee 
to refund, first proceed against the executor or administrator if he is 
solvent; but if the executor or administrator is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied legatee 
to refund in proportion. 


364. The refunding of one legatee to another shall not exceed 
the sum by which the satisfied legacy ought to have been reduced 
if the estate had been properly administered. 


Tllustrattion. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rapees to D The 
assets are only 1,200 rupees and, if properly administered, would give 200 rupees to 
B, 400 rupees to C, and 6o00 rupees to D, C and D have been paid their legacjes i <a 
full, leaving nothing to &. B can oblige C to refund 80 rupees, and D to ee 
120 rupees, 


365. The refunding shall in all cases be without interest. 

366. The surplus or residue of the deceased’s property, after 
payment of debts and legacies, shall be paid to the residuary legatee 
when any has been appointed by the will. 


367. Where a person not having his domicile in British India 
has died leaving assets both in British India and in the country in 
which he had his. domicile at the time of his death, and there has 
been a grant of probate or letters of administration in British India 
with respect to the assets there and a grant of administration in the 
country of domicile with respect to the assets in that country, the 
executor or administrator, as the case may be, in British India, after 
having given such notices as are mentioned in section 360, and after 
having discharged, at the expiration of the time therein named, 
such lawful claims as he knows of, may, instead of himself distribut- 
ing any surplus or residue of the decéased’s property to persons 
residing-out of British India who are entitled thereto, transfer, with 
the consent of the executor or administrator, as the case may be, in 
the country of domicile, the surplus or residue to him for distribution 
to those persons. 


| CHAPTER XII. , | 

j OF THE LIABILITY OF AN EXECUTOR OR ADMINISTRATOR , 

oe. as > FOR. DEVASTATION yh oe 
368. When an executor or administrator misapplies the estate 

pf the deceased, or subjects it toloss.or damage, he is liable to make 

goed the loss or damage so occasioned, o, ete. mL oe 

e j e o 
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Lllustvations 


. ee mw we 


(:) The executor pays out of the estate an unfounded claim. He is liable “to 
make good the loss, 


e 
_ (#4) The deceased had a valuable lease renewable by notice which the executor 
neglects to gıve at the proper time. The executor is liable to make good the loss. 


(12) The deceased had a leage of less value than the rent payable for it,-but 
terminable on notice at a particular time. The executor neglects to give the notice. 
He is hable to make good the loss. TE 

369. When an executor or administrator occasions a loss to the 
estate by neglecting to get in any part of the property of the 
deceased, he is liable to make good the amount. 


Jllusirattons 


(:) The executor absolutely releases a debt due to the deceased from a solvent 
person, or compounds with a debtor who is able to pay in full. The executor is 
liable to make good the amount, 


(st) The executor neglects to sue for a debt till the debtor is able to plead 
that the claim is barred by limitation and the debt is hereby lost to the estate, 
The executor is liable to make good the amount. 


aa PART X 


SUCCESSION CERTIFICATES 


370. (Z7) A succession certificate (hereinafter in this’ Part 
referred to as a certificate) shall not be granted under this Part with 
respect to any debt or security to which a right is required by 
section 212 or section 213 to be established by letters of adminis- 
tration or probate : 

Provided that nothing contained in this section shall be deemed to 
prevent the grant of a certificate to any person claiming to be entitled 
to the effects of a deceased Indian Christian, or to any part thereof, 
with respect to any debt or security, by reason that a right thereto 
can be established by letters of administration under this Act. 

(2) For the purposes of this Part, “ security ” means— 


(a) Any promissory note, debenture, stock or other security 
of the Government of India or of a Local Gavernment ; 

(6) any bond, debenture, or annuity charged by Act of 
Parliament on the revenue of India ; 

(c) any stock or debenture of, or share in, a company or other 

_ Incorporated institution, ; 

(d) any debenture or other security for money issued by, or 
on behalf of, a local authority ; 

(e) any other security which the Governor-General in Council 
may, by notification in the Gazette of India, declare to 
be a security for the purposes of this Part. ; 

7.. 371. «The District Judge within whose jurisdiction the deceased 

ordinarily resided at the time of his death, or, if at that time he -had 

no fixetl place of residence, the District Judge, within whose juris- 

e (J e 
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diction any part of the property of the deceased may be found, may 
grant a certificate under this Part. 


372. (7) Application for such a certific&te shall be made to the 
District Judge by a petition signed and verified by or on behalf of 
the applicant in the manner prescribed by the Code of Civil Pro- 
cedure (V of 1908), for the signing and verification of a plaint by 
or on behalf of a plaintiff, and setting forth the following particulars, 
namely :— 

(a) the time of the death of the deceased ; 

(4) the ordinary residence of the deceased at the time .of his 
death and, if such residence was not within the local 
limits of the jurisdiction of the Judge to whom the 
application is made, then the property of the deceased 
within those limits ; 

(c) the family or other near relatives of the deceased and 
their respective residences ; 

(d) the right in which the petitioner claims ; 

(e) the absence of any impediment under section 370 or @nder 
any other provision of this Act or any other enactment, 
to the grant of the certificate or to the validity thereof 
if it were granted ; and 

(f) the debts and securities in respect of which the certificate 
is applied for 

(2) If the petition contains any averment which the person 
verifying it knows or believes to be false, or does not believe to be 
true, that person shall be deemed to have committed an offence under 
section 198 of the Indian Penal Code. 

373. (Z) If the District Judge is satisfied that there is ground 
for entertaining the application, he shall fix a day for the hearing 
thereof and cause notice of the application and of the day fixed for 
the hearing—— 

(a) to be served on any person to whom, in the opinion of the 
Judge, special notice of the application shall be given, 
and 

(5) to be posted on some conspicuous part of the court-house 
and published in such other manner, if any, as the 
Judge, subject to any rules made by the High Court 
in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may be practicable, 
shall proceed to decide in a summary manner the right to the 
certificate. i . 

(2) When the Judge decides the right thereto do belong 
to the applicant, the Judge shall make an order for the grant of 
the certificate to him. ° ° i 
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(3) If the Judge cannot decide theright to the certificate 
without determining questions of law or fact which seem to him 
to be too intricate and qifficult for determination in a summary 
proceeding, he may, nevertheless, grant a certificate to the applicant 
if he appears to be the person having prima facie the best title 
thereto ° 

(4) When there are more applicants than one for a 
certificate, and it appears to the Judge that more than one of such 
applicants are interested in the estate of the deceased, the Judge 
may, in deciding to whom the certificate is to be granted, have 
regard to the extent of interest and the fitness in other respects 
of the applicants. 

374. When the District Judge grants a certificate, he shall 
therein specify the debts and securities set forth in the application 
for the certificate, and may thereby empower the person to whom, 
the certificate is granted— 

(a) to receive interest or dividends on, or 
ma, (6) to negotiate or transfer, or 


© 
(c) both to receive interest or dividends on, and to negotiate 
or transfer, 


the securities or any of them 


375. (r) The District Judge shall in any case in which he 
proposes to proceed under sub-section (7) or sub-section (4) of 
section 373, and may, in any other case, require, as a condition 
precedent to the granting of a certificate, that the person to whom 
he proposes to make the grant shall give to the Judge a bond with 
one or more surety or sureties, or other sufficient security, for 
rendering an account of debts and securities received by him and 
for indemnity of persons who may be entitled to the whole or any 
part of those debts and securities. : 


(2) The Judge may, on application made by petition 
and on cause shown to his satisfaction, and upon such terms as to 
security, or providing that the money received be paid into Court, 
or otherwise, as he thinks fit, assign the bond or other security to 
some proper person, and that person shall thereupon be entitled to 
sue thereon in his own name as if it had been originally given 
to him instead of to the Judge of the Court, and to recover, as 
trustee for all persons interested, such amount as may be recoverable 
thereunder. 


} 


376. (T) A District Judge may, on the application of the 
holder of a certificate under this Payt, extend the certificate to any 
debt or security not originally specified therein, and every sych 
extension sshall have the same effect as if the debt or security 
to which, the certificate is extended had been originally specified 
therein. mee 
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(2): Upon the extension -of a certificate,-powers with 
respect to the receiving of interest or dividends on, or the negotia- 
lion or transfer of, any security to which the certificate has-been 
extended may be conferred, and a bond or further bond or other 
security’ ‘for the purposes mentioned in section 375 may be required, 
in the same manner as upon the origina] grant of a certificate. 


377. Certificates shall be granted -and extensions of certificates 
shall be'made, as nearly as circumstances -admit, in the forms set 
forth in Schedule VIII. 


378. Where a- District Judge has not ae or the holder 
óf certificate any power with respect toa security specified in the 
certificate, or has only empowered him to receive interest or dividends 
en, or to negotiate or transfer, the security, the Judge may, on 
application made by petition and on cause’shown to his satisfaction, 
amend the certificate by conferring any of the powers mentioned in 
section 374 or by substituting any one for any other of those powers. 

379. (Z) Every application for a certificate or for the extension 
of a certificate shall be accompanied by a deposit of a sum equal to 
the fee payable under the Court-fees Act (VII of 1870), in espegksss» 
of the certificate of extension applied for. 


(2) If the application is allowed, the sum deposited by 
the applicant shall be expended, under the direction of the Judge, 
in the purchase of the stamp to be used for denoting the fee 
payable as aforesaid. 


(3) Any sum received under stib-section (Z) and not 
, expended under sub-section (2), shall be refunded to the person 
who deposited it. 


380. A certificate under this Part shall have effect throughout 
the whole of British India. 


381. Subject to the provisions of this Part, the certificate of 
the District Judge shall, with respect to the debts and securities | 
specified therein, be conclusive as against the persons owing such 
debts or liable on such securities, and shall, notwithstanding any 
contravention of section 370, or other defect, afford full indemnity 
to all such persons as regards all payment made, or dealings had, 
in good faith in respect of such debts or securities to or with the 
person to whom the certificate was granted. 


382. Where a certificate in the form, as nearly as circumstances 
admit, of Schedule VIII has been granted to a resident within a 
Foreign State by the British representative accredited to the State, 
or where a certificate so granted has been extended in such form by 
such representative, ‘the certificate shall, when stamped in accordance 
with the provisions of` the Coutt-fees Act (VII of 1870) with 
regpect to certificates under this Part, have the same effect in 
British India as a certificate granted or extefkled under this Part. 

383. A certificate granted under this Rart may be révoked for 

e o 
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any of the following causes, namely :— 


(a) that the proceedings to obtain the GE were GRS 
tive in substance; 


(4) that the certificate was obtained fraudulently by the 
8 making of a false suggestion, or by the concealment 
from the Court of something material to the case; 

(c) that the certificate was obtained by means of an untrue 
allegation of a fact essential in point of law to justify 
the grant thereof, though such allegation was made in 
ignorance or inadvertently ; 

(d) that the certificate has become useless and inoperative 
through circumstances ; 

(e) that a decree or order made by a competent Court ina 
suit or other proceeding with respect to effects com- 
prising debts or securities specified in the certificate 
renders it proper that the certificate should be revoked. 


384. (Z) Subject to the other provisions of this Part, an appeal 
shall lie to the High Court from an order of a District Judge 

tiag, refusing or revoking a certificate under this Part, and the 
High Court may, if it thinks fit, by its orderon the appeal, declare 
the person to whom the certificate should be granted and direct 
the District Judge, on application being made therefor, to grant it 
accordingly, in supersession of the certificate, if any, already granted. 


(2) An appeal under sub-section (7) must be preferred 
within the time allowed for san appeal under the Code of Civil 
Procedure, 1908. 


(3) Subject to the provisions of sub-section (7) and to 
Lhe provisions as to reference to and revision by the High Court 
and as to review of judgment of the Code of Civil Procedure, 1908, 
as applied by section 141 of that Code, an order of a District Judge 
under this Part shall be final. ~- 


385. Save as provided by this Act, a certificate ere there 
under in respect of any of the effects of a deceased person shal] be 
invalid if there has been a previous grant of such a certificate or.of 
probate or letters of administration in respect of the estate of the 
deceased person and if such previous grant is in force. 


386. Where a certificate under this Part has been ree 
or is invalid by reason of the certificate having been revoked under 
section 383, or by reason of the grant of a certificate to a person 
named in an appellate order under section 384, or by reason: of 
a certificate havingebeen previously granted, or for any other cause 
all other payments made, or dealings had, as regards debts- and 
securities specified in, the superseded or invalid certificate, tor 
with the holder of that certificate in ignorance of its supersessioh 
or invalidity, shall be “held ieee Sears! claims undér any’ tthet 
certificates , o TETEE 
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387. No decision undér this Part upon any question of right 
between any parties shall be held to bar the trial of the same 
question in any suit or in any other prgceeding between the same 
parties, and nothing in this Part shall be construed to effect the 
liability of ahy person who may receive the whole or any part of 
any debt or security, or any interest or dividend on any security, 
to account therefor to the person lawfully entitled thereto. 


388. (Zz) The Local Government may, by notification in the 
local official Gazette, invest any Court inferior in grade to a District 
Judge with power to exercise the functions of a District Judge under 
this Part. ` 

(2) <Any inferior Court so invested shall, within the local 
limits of its jurisdiction, have’ concurrent jurisdiction with the 
District Judge in the exercise of all the powers conferred by this 
Part upon the District Judge, and the provisions of this Part 
relating to the District Judge shall apply to such an inferior Court 
as if it were a District Judge: 

Provided that an appeal from any such order of an inferior 
Court as is mentioned in subsection (7) of section 384 shalle” 
to the District Judge, and not to the High Court, and that the 
District Judge may, if he thinks fit, by his order on the appeal, 
make any such declaration and direction as that sub-section authorises 
the High Court to make by its order on an appeal from an order 
of a District Judge. 

(3) An order of a District Judge on an appeal from an 
order of an inferior Court under the last foregoing sub-section shall 
subject to the provisions as to reference to and revision by the High 
Court and as to review of judgment of the Code of Civil Procedure 
(V of 1908) as applied by section 141 of that Code, be final. - 

(4) The District Judge may withdraw any proceedings 
under this Part from an inferior Court and may either himself 
dispose of them or transfer them to another such, Court established 
within’ the local limits of the jurisdiction of the District Judge and 
having authority to dispose of the proceedings. 

(5) A notification under sub-section (7) may specify any 
inferior Court specially or any class of such Courts in any local area 

(6) Any Civil Court which for any of the purposes of 
any enactment is subordinate to, or subject to the control of, a 
District Judge shall for the purposes of this section be deemed to be 
a Court inferior in grade to a District Judge. 


389. . (Z) When a certificate under this Part has been super- 
seded or is invalid from any of the causes mentioned in section 386, 
tlte holder thereof shall, on the requisition of the Court which 
granted it, deliver it up to that Court ow : 

. (2) If he wilfully and without reasonable cdfuse omits 
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so to deliver. it up, he shall be punishable with fine which may 
extent to one thousand rupees, or with imprisonment for a term- 
which may extend to three months, or with both. 

390. Notwithstanding anything in Bombay Regulation No. VIII 
of 1827, the provisions of section 370, sub-section (2), section 372, 
sub-section (7), clause (f), and sections 374, 375, 376, 377, 378, 379, 
381, 383, 384, 387, 388 and 389 with respect to certificates under 
this Part and applications therefor, and of section 317 with respect 
to the exhibition of inventories and accounts by executors and 
administrators, shall, so far as they can be made applicable, apply, 
respectively, to certificates granted under that Regulation, and 
applications made for certificates thereunder, after the rst day of 
May, 1889, and to the exhibition of inventories and accounts by 
the holders of such certificates so granted. 


N 





PART XI 
MISCELLANEOUS 


mee, 301. Nothing in Part VIII, Part IX or Part X shall— 
(;) validate any testamentary disposition which would other- . 
wise have been valid ; 
(#3) invalidate any such disposition which would otherwise 
have been valid ; ` 
(iii) deprive any person of any right of, maintenance to 
which he would otherwise have been entitled ; or 
(iv) affect the Administrator-General’s Act, 1913. 


392. . The enactments mentioned in Schedule IX are hereby 
repealed to the extent specified in the third column thereof. 
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SCHEDULE I 
(See section 28) 
TABLE OF CONSANGUINITY _ 
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' | 
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Grandfather 
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| Great : 
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Father ae | è Peal 
— 1 EL 
I 5 Second 
| Cousin-ger- Consin 
The Person | Brother man 
whose Re- | 
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to be , E 
reckoned 
2 
| $ 
4 Son of the 
Son Nephew Cousin- 
german 
3 | | 
1 i 5 
i Son of the Grandson of 
Grandson Nephew or the Cousin- 
Brother’s german. 
Grandson. 
2 a 
| z 
Great ar 
- Grandson 


SCHEDULE II. . 
PART I j 
f (See section 55) 
(1) Brothers and sisters, and the childzen or lineal descendants 
of such of them as shall haye predeceased the intestate. . 


(2) Grandfather and grandmother, ` 
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(3) Grandfather's sons and daughters, and the lineal descend 
ants of such of them as have predeceased the intestate. 


(4) Great-grandfather and great-grandmother. 


(5) Great-grandfather’s sons and daughters and the lineal 
descendants of such of them as have _ predeceased the intestate. 


PART [II 


(See section 56) 
(1) Father and mother. 


(2) Brothers and sisters and the lineal descendants of such of 
them as have predeceased the intestate. 


(3) Paternal grandfather and paternal grandmother. 


(4) Children of the paternal grandfather and the lineal 
descendants of such of them as have predeceased the intestate. 


(5) Paternal grandfather’s father and mother. 


(6) Paternal grandfather’s father’s children and the lineal 
descendants of such of them as have predeceased the intestate. 


mm (7) Brothers and sisters by the mother’s side and the lineal 
descendants of such of them as have predeceased the intestate. 


(8) Maternal grandfather and maternal grandmother. 


(9) Children of the maternal grandfather, and the lineal 
descendants of such of them as have predeceased the intestate. 


(10) Son’s widow if she has not re-married at or before the 
death of the intestate. 


(11) Brothers widow if she has not re-married at or before 
the death of the intestate. 


(12) Paternal grandfather’s son’s widow if she has not re-married 
at or before the death of the intestate. 


(13) Maternal grandfather's son’s widow, if she has not re-mar- 
ried at or before the death of the intestate. 


(14) Widowers of the intestate’s deceased daughters if they 
have not re-married at or before the death of the intestate. 


(15) Maternal grandfather’s father and mother. 


(16) Children of the maternal grandfather’s father, and the 
lineal descendants of such of them as have predeceased the intestate. 


(17) Paternal grandmother’s father and mother. 
(18) Children of the ‘paternal grandmother’s father, and ae 
lineal descendants ef such of them as have predeceased the intestate. 


SCHEDULE I] 





y 


(See section 57) i 
PROVISION OF PART VI APPLICABLE TO CERTAIN WILËS 
e .* AND CODICILS DESCRIBED IN SECTION 57 
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Sections 59, 61, 62, 63, 64, 68, 70, 71, 73, 74, 75, 76, 77, 78, 79, 
60, 81, 82, 83, 34, 85, 86, 87, 88, 89, 90, 95, 96, 98, 101, 102, 103, 
104, 105, 106, 107, 108, 109, 110, IIL, 112, 113, 114, 115, 116, 119, 
120, 121, 122, 123, 124, 125, 126, 127, 128,°129, 130, 131, 132, 133, 
F34, 135, 136, 137, 138, 130, 140, 141, 142, 143, 144, 145, 146, 147, 
148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 
162, 163, 164, 165, 166, 167, 168, 169, 170, IJI, 172, 173, 174, 175, 
176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 
189 and 190. 

Restrictions and modifications in application of 
foregoing sections. 

1. Nothing therein contained ‘shall .authorise a testator to 
bequeath property which he.could not have alienated inter vivos, or 
to deprive any persons of any right-of maintenance of which, but for 
the application of these sections, he could not deprive them by will, 


2. Nothing therein contained shall authorise any Hindu, 
Buddhist, Sikh or Jaina, to create in property any interest which he 
could not have created before the first day’ of September, 1870. 


3. Nothifig therein contained shall effect any law of ad8ption 
or intestate succession. 


4. In applying section 70 the words “than by marriage or ’ 
shall be omitted 


5. In anaE any of the folowing sections, namely, sections 
-seventy-five, seventy-six, one hundred and five, one hundred and 
nine, one hundred and eleven, one hundred and twelve, one hundred 
and thirteen, one hundred and fourteen, one hundred and fifteen, and 
one hundred and sixteen to such wills and codicils the words “ son,” 
“sons,” “child,” and “ children ” shall be deemed to include an 
adopted child ; and the word “ grandchildren” shall be deemed to 
include the children, whether adopted or natural-born, of a child 
whether adopted or natural-born and the expression “ daughter-in- 
law ” shall be deemed to include the wife of an adopted gon. 





SCHEDULE IV 
[See section 274 (2)] 
FORM OF CERTIFICATE 


I, A. B., Registrar (or as the case may be) of the High Court 
of Judicature at (or as the case may be) hereby certify that 
on the day of , the High Court of Judicature 
at (er as the case may be) granted probate of the 
will (or letters of administration of the estate) of C. D., late of 

, deceased, to E. F` of | and H. G. of 
fal ihat such probate (or letters) has (or haye) effect ayer all the 
property of the deceased throughout the whittle of British India. 
bd p @ 


~ 





: GOVERNMENT OF INDIA ACT tzt 


7 


- SCHEDULE V i 
[See section 284 (2) ] 
¥ORM OF CAVEAT 


Let nothing be done in the matter of the estate of A. B., late of 
, deceased, who died on the day of at , with- 
out notice to C. D. of 


SCHEDULE VI 
(See section 289) 
-~ FORM OF PROBATE’ j n g 


I, , Judge of the District of [or Delegate 
. appointed for granting probate or letters of administration in (here 
insert the limits of the Delegate's jurisdiction) |, hereby make known 
that on the day of 
in the year , the last will of 
late of . » a copy whereof is hereunto annexed, was proved and 
registered before me and that administration of the property and 
"Medi of the said deceased; and in any way concerning his will was 
granted to , the executor in the said will named, he having 
undertaken to administer the same, and to make a full and true 
inventory_of the said property and credits and exhibit the same in 
this Court, within six months from the date of this grant or within 
such further time as the Court may, from time to time, appoint, and 
also to render to this Court a true account of the said property and ` 
credits within one year from the same date, or within such further 
time as the Court may from time to time appoint. 


SCHEDULE VII 
(See section 290.) 
FORM OF LETTERS OF ADMINISTRATION 


I. , Judge of the District of [or 
Delegate appointed for granting probate or letters of administration 
in (here tnsert the limits of the Delegate's jurisdiction), hereby 
‘make known that on the day of letters of administration 
(with or without the will annexed, as the case may be), of the pro- 
perty and credits of , late d : 
were granted to , the father (os as the case may be) of the 
deceased, he having undertaken to administer the same and to make 
a full and true inventory,of the said property and credits and exhibit 
the same in this Cotirt within six months from the date of this grant 
or within such further time at the Court may, from time to time, 
appoint, and also to render to this Court a true account of the said 
property and credits within one year from the same date, or within 
such further time as the Court may, from time to time, appoint. 

e 
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SCHEDULE: VIII 
(See section 377) 
FORMS OF CERTIFICATE AND EXTENDED CERTIFICATE 
T In the Court of 


To A. B. 


Whereas you applied on the day of for a certificate 
under Part X of the Indian Succession Act, 1925, in respect of the 
following debts and securities, namely :—- 

rs Debts. 














Amount of debt, inclu- } Description and date of 


Serial Number. | Name of debtor. iding interest, on date o instrument, if any, by 


f 





Securities i 


| Description. 
ao] Market-value of 


Serial number. | Distinguishing decurity on date 


abor or Name, title or {Amount or par| ` of application 
class of value of for certificate. 

CONTET O securi securit 

security. Eyi i 





This certificate is accordingly granted te youand empowers you 
to collect those debts [and ] [to receive] alee [dividends] [on] [ro 
negotiate] [to transfer] [those securities]. 


. Dated this day of 
. -Ñ Disthict Judge. 
In the Court of l . r ` 
e` ° © 
o 


pplication for certificate] which the debt is secured. 


d 
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On the application of A. By “made to me on the day of 
I hereby extend this certificate to the following debts and securities, 


namely :— s 


Debts. 





~ 


Amount of debt, includ- | Description and date 


of instrument, if 










Serial num- ing interest, on date 
ae, Name of debtor. of application for ane oy which 
extension. , the debt is 
secured, 
4 me es 
Ü š 2%. a Pa 
D 
Securtites 
Description. 
=, e p l 
Serial a e Market-valae of security 
aie aden E Name, title or| Amount or par] %® date of application 
nomosy OF | class of secu- | value of secu- for extension. 
letter of p ; 
; rity. nity. 
security. 








This extension empowers A. $. to collect those debt [and] [co 
receive] [interest] CPUE [on] [fo negotiate] [to transfer] [those 
securities]. 


` Dated this dag a 
` District Judge. 
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. (Sèe. section °392)- 
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Number and year, 


~- 





a 


" XIX of 1841 


-X of 1865 


+ m 7 ~ 


+% + = ~ 
¢ 


~% 


XXI of 1865 


XXI of 1870 


Pa 


II of 1874 

y of 1881 

VI of 1881 

VI of 1889 

VII of 1889 

II of 1890 7 
VII of I901 


VITI of 1903 


XVIII of 1919 


XXXVIII of 1920 


Short title. 


The Succession, (P1operty 


Protection) Act, 1841. 


The Indian Succession Act, 
1865. Sa 
$ 
: ong 
The Parsi Intestate’ Suc- 
. cession Act, 1865. 


The Hindu Wills Act, 
- 1870. 
The Married Woman's 


Property Act, 1874. 


The Probate and Adminis- 
tration Act, r881. 


The District Delegates Act, 
1881. 


The Probate and Adminis- 
tration Act, 1889. 


The Succession Certificate 


Act, 1889 


The Probate and Adminis- 
tration Act, 1890. 


The Native Christian Ad- 
ministration of Estates 
- Act, IQOI. 


The Probate and Adminis- 
tration Act, 1903. 


The Repealing and Amend- 
ing Act, 1919. 


The Devolution Act, 1920 


A The wnele Act. 


,_ been repealed. , 


Extent of repeal. 





So much as has not „already 
been repealed.” i 


æ r 


SS 
So a as has” not already ~ 
been tepealed, “* .. 47 


The whole Act. re 


So much as has not already 
been repealed. * 


The last paragraph of sec- ` 
tion 2. 


So much as has not alread P 
been repealed. 


» 
=, 
t 


So much as has not already 
been repealed. 


So much as is unrepealed, 
except section I3. 


So much as hab not already ` 


i 


So much as has not already 
been repealed, 


. 


-ç 


So much as ‘has’ not, dl¥eady 


. been met 


So much of Schedule I as 
refers to Act X of 1565 or 
to Act V of 1881. 


So much of Schedule I as 
refers to Act X of 1865 
or to Act V of 1881 ~ 





2 HIGH COURT NOTIFICATIONS 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 468/44—9 (3) 


The following amendments are made ig the General Rules (Civil) 
of 1911 with the previous approval of the United Provinces Govern- 
ment :— 

1. To be added as anew rule to Chapter III of the General 
Rules (Civil) of 1911 :— 

“49.—A court before appointing the Collector a receiver under - 
Order XL, rule 5, Civil Procedure Code, shall give the Collector 
sufficient time to obtain the orders of the higher revenue authorities.” 


2. To be inserted as rule 10A, in Chapter XIX of the General * 
Rules (Civil) of 1911 :— 

“ I0oA.—A court before appointing the Collector a receiver 
under section 20 or 56, shall give the Collector sufficient time to 
obtain the order of the, higher revenue authorities.” 


3. To be added as a new rule to Chapter XX:— 
“Indian Lunacy Act IV of 1912. 


2.—Before authorising the Collector-of a district unde? secon 
69 of the Indian Lunacy Act to assume charge of the person and estate 
of a lunatic, a Civil Court shall give the Collector sufficient time to 

- obtain the orders of the Board of Revenue.” 


ee ee ee ‘U 


NOTIFICATION No. 469/45—3 


The following amendment is made in the Rules of Court of the 
18th January, 1898, revised and corrected up to 31st January, 1920. 

In Chapter XVI for the second paragraph of rule 17, page 95, 
substitute the following :— 

“When in an appeal or other proceeding a party is only partially 
successful, and costs are ordered to be paid in proportiop to the 
success of the party in the appeal or other proceedings in this Court, 
the amount of all taxable costs shall be proportionately reduced.” 

a 
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NOTIFICATION No. 616/45 . 


The folowing amendment is made in the Rules of Court of 
January 18, 1898, revised and corrected up to January 31, 1920 ;— 
In Chapter III insert the following as a new rule :— 


“sA.—No application on the criminal side for the revision of an 
order or judgment of a Sessions Judge* or-ea Magistrate shall be 
presented or_admitted unless accompanied by a copy of the order 
or judgment in respect of which such application is made, and no 
Such application for the revision’ of an appellate order or judgment 
shall be presented or admitted unless a®tompanied by a copy of the 
order or judgment of the trial court, unless the judge in his dis- 
cretion for sufficient cause dispenses with such copy.” 
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ta 


NOTIFICATION No. 712/44-17 (3) 


The following amendment is made in the General Rules (Civil) 
of r911, volume II, with the previous approval of the United 
Provinces Government :— 


th the foot-note to Form No. 67 on page 113 of volume II, 
instead of the present note II: 


t Copies of decrees and orders received under Order 21, rule 6 
shall not be entered unless and until the application for 
execution is made ” 


Suostrinte the following note :— 


E Copies of decrees and orders received under Order 21, rule 6, 
shall be entered ın red ink.” 


Bees ee ee ee eee ee ee ee ee ee eee ee ee ee ee eee ee ee ee eee ee ee ee y 


NOTIFICATION No. 769/44 
% . CORRIGENDUM. >^ 


In the Courts notification No. 468, dated January 30, 1926, 
published in Part II of the Uutted Provinces Gazette, dated Febru 
13, 1926, page 105, for the words :—*“ To be inserted as rule oA 
in Chapter XIX of the General Rules (Civil) of 1911” in paragraph 
2, substitute the words:—" To be inserted as rule 12A in Chapter 
XIX of the General Rules (Civil)-of 1911 as amended by correction 
slip No. 176.” 
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(CRIMINAL SIDE) 
a NOTIFICATION No. 947/8—3(a) 


The following amendments are made in the General Rules 
(Criminal) of 19113; with the previous approval of the United Pro- 
vinces Government !— 

(a) Cancel rule 1 of Chapter XVII on page 58 of the rules ; 

(6) Delete the following entry in the list of forms, Appendix D, 

on page 37 :— 
“o—Ditto of Court-fees including process-fees levied and 
remitted.” 


(t) Cancel form No. gein Appendix D on page 45. 


(d) Delete the following entry in Appendix C under “ part XIV 
- Urdu Miscellaneous ” page 32 :— 


“ 3y—Register of coart-fees, including process-fees (Chapter, 


XYII, rule 1.)” 
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4 HIGH COURT NOTIFICATIONS 
ENGLISH (CRIMINAL) DEPARTMENT ' 


NOTIFICATION No 1238/43-1 (3) 


The following. amendment is made in the General Rules - 
(Criminal) of i911, with the previous approval ‘of ‘the Local 
Government as required by the proviso to section 107 of the 
Government of India Act :— l 

In Chapter IX insert the following as a new rule:— 


5A. The Magistrate shall fill in the folowing prescribed form 
(No. 161F) and attach it to.the record in all cases of prisoners 
sentenced by him or committed to the Sessions, in order that it 
may be filed with prisoner's warrant and sent to jail with the 
prisoner. 


- (To be filed with warrant) 


Classification of : > 


Convicted before.................. OO aoe ES EEEN 

Under settion..................., bei Basa 

Sentenced to.......... EE eee See a 

On AG Gay Ofc tineia enai Mwai 

Professional criminal or not ? 

Hereditary criminal or not ? 

Specially dangerous criminal or hot 

Crime for whith convicted “ organized or not }} 

Registered member of a.criminal tribe or not? 

Whether to be treated as “ habitual criminal ” or otherwise. 

(Paragraphs 470 and 472, Jail Manual.) 

If imprisoned for failure to furnish security under section t10, 
Crimitial Procedure Code. Number of times previously convicted 


under Chapters XII, XVI, XVII,2XV ITI, Indian Penal Code or 
required to furnish security under section 110. i 


16s. ee ee 


i ee i er 


4 


(CIviL Srbe) ° * 
NOTIFICATION No, 1561/448 (12) 


‘The following amendments ure made in the General Rules 
(Civi of I9i1 with the previdus approval of the United Provinces 
Government := : x , e 


~ 


HIGH COURT NOTIFICATIONS 5 


In Chapter IJJ— 


For the present rules 36 and 39, swbststuze the following :— 


“Rule 36. Commission under Order XXVI of Act No. V of 
1908 other than commissions for the examination of witnesses or 
commissions to examine accounts should not be issued to persons 
other than civil court.amins except when it is impracticable, in 
consequence of temporary pressure of business or for some other 
good and sufficient reason, to have them executed by civil court 
amins, and in every case in which a person other than a civil court 
amin is employed, the reason shall be made clearly to appear on the 
proceedings. l 


No commission shall issue to a Collector, or to any officer 
subordinate toa Collector, unless the consent of the Collector has 
been previously obtained. Munsarims, nazirs, muharrirs and Copyists 
Shall not be appointed as commissioners.’ 


“ Rule 39. Commissions for the examination of witnesses shall 


be gddressed either to a court within whose jurisdiction the witness 


resides, or to apleader practising either before the court issuing 
the commission, or before the court within whose jurisdiction the 
Witness resides. 


Where a commission is issued by a District Tides. or a Subordi- 
hate Judge for the examination of a witness residing within the 
jurisdiction of an outlying Munsif subordinate to him, it shall be 
addressed either toa pleader or to the Munsif within whose juris- 
diction the witness resides.” 


In rule 42 for the first paragraph, substitute the following :— 


‘Every District Judge shall maintain a list of legal practitioners 
authorized to execute commissions under Order XXVI, rule 4 (2), 
and commissions shall not, except for special reasons, be issued to 
any pleader whose name is not on such list. The District Judge 
may from time to time amend such list, and may remove the name 
of any pleader who fails to execute with reasonable promptitude 
commissions which are entrusted to him, or whose work for other 
reasons is found to be unsatisfactory.” 
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NOTIFICATION No. 1543-20-1 (2) 


The following amendment is made in the book of rules framed 
by the High Court of Judicatur® at AUahabad under section 122 of 
the Code of Civil Procedure ; Act No. V of 1908. 


In, Appendix H Ta form No. 11, under heading ‘ notice td 


®minor defendant and guardian ” nitne: 2s 


å A t e ° 


6 HIGH COURT’ NOTIFICATIONS 


APPENDIX H 
No. II 
Notice to minor defendant and guardian. 
In the Courts.2 2h iy aat... uaan aa a | District: 
l Suit No....... ,.of 19 l 
ee er maa ir a er er rr 
resident “Ob acs, j4rgch bee. a eee Plants , 
l versus 
resident- Of rernirceieri eiiiai .. Defendant. 
To— | 
OD) Ferren eT eee Minor defendant; 
g And x 


lal 


* Natural guardian MR 
(2) oo o EE RIG the person, in - 


> Or : Certificated 
whose care the minor is alleged to be. Whereas an application has 
been presented on the part of the plaintiff in the above suit for the 
appointment of a guardian for the suit to the minor defendant, you 


2 * ; 
said minor, and you (2)............the Taura. piardian orike 
person in whose care the minor is alleged to be are hereby required 

certificated 
to take notice that unless within........ days from the service 


lel ton te tee on GA Oo jaa poa to. eee 


6 r - 
NOTE.—e* Cut out thé word ‘nataral’ if the certificated guardian is named; 


upon you of this notice, an application is made to this Court to show 

cause why the person named below should riot be appointed or for 

the appointment of any other person willing to act as guardian for 

the suit, the Court will proceed to appoint the person named below 

or some other person to act as the guardian of the minor for the 

purposes of the said suit. Proposed guavdian......, estes son of 
EWG Stele Salt MESIOEN E Ols bie eas Dich aires Pawi 
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NOTIFICATION No. 1868/44-t (5), 


The following amendment is made in the general rule (Civil) 
of 1911 with the previous approval of the United Provinces Govern- 
thent !-- ` 


cut oat the word ‘certificated’ if the natural guardian be intended; and cub out 
both ‘natural’ and ‘certificated’ and the word‘ OR’ if the gflardian be of neither 


j @ class pan one with whom the minor lives, 


e ` 
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HIGH COURT NOTIFICATIONS 7 


In Chapter XI, add the following as a new rule :— 


“20A. In out-lying courts, the Munsarim (or the person acting 
in his place) for the period the courts are closed for the civil court 
vacation, shall receive all money-orders, sign acknowledgments for 
the same and do other acts, which under the preceding rule are 
ordinarily done by a presiding judge. The work of the munsarim 
done under this rule shall be checked and reported to the District 
Judge within a week by each presiding officer on the re-opening of 
the courts after the vacation,” 


= s p y s WE a e n p N de nee ee DD ei it i eee 


ENGLISH (CIVIL) DEPARTMENT 


NOTIFICATION No. 1685/191-(3) 


The following amendment is made in the General Rules (Civil) 
of 191} ;— l 


In the schedule attached to rule 5 (x) in Chapter II, page 18, 
by correction slip No. 19, against ie Jaipur State; entry No. I, 
wm (7% the words “The Secretary of the State Council, Jaipur ”, 
substitute the words “The Registrar, Chief Court of Jaipur.” 
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ENGLISH (CIVIL) DEPARTMENT 


NOTIFICATION No. 1930/44 


The following amendment is made in the General Rules (Civil) 
of 1911 with the previous approval of the Uae Provinces Govern- 
ment :— 


In Chapter V, for the note under rule 3 (7) as amended by 
correction slip No. 185 (4) substitute the following note :— 


“Upon receipt of an application for repayment, it will be neces- 
sary to consult the original record. If the original record is already 
in court, the entry will be made in the order-sheet of such record 
and initialled by the judge; but if the original record 1s in the record 
room and the procedure laid down in rule 27 of Chapter XI has 
been followed such entry shall be made by the record-keeper under 
his own initials.” 


NOTIFICATION No. 2286/44-8 (27) 


The following amendment is made in the General Rules (Civil) 
of I911, with the Ce approval of the United Provinces 
Government :— 


In’ Chapter III, ® foy the second paragraph to rule 42, substitute 
a the fellowing :— 


8 HIGH COURT NOTIFICATIONS 

“For the remuneration ofa pleader to whom a commission to 
examine witnesses is issued the court should require the party 
applying to pay a fee which shall ordinarily he eight rupees for the 
first Witness and four rupees for each subsequent witness ta be 
examined, if the court he that of a munsif; and twelve rupees for the 
first witness and six rupees for each subsequent witness in the case 
of any higher court: If{-payment of higher fees than the above he 
required the reason shall be recorded by the judge with his own 
hand,” 


é 
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NOTIFICATION No. 2304/45 


The following amendment is made in the Rules of Court of 
January 18, 1898, revised and corrected up to January 31, 1920:— 
For rule 8, chapter VI substitute the folowing :— 


“Except as provided in rule 5 and except as hereinafter 
provided, no party shall have a right to have a case put’ out of its 
place in the day’s list or adjourned on account of the absence 
of any advocate, attorney or vakil, unless such advocate, attorwey æ 
or vakil is alone in the case and is actually arguing a case 
before another bench, or is alone in a case then actually being 
heard by another bench, ‘and has before the case is called 
on given notice in writing to the Bench Reader that he is so 
engaged as aforesaid in the other Bench, and then only if there is 
another case in the day’s list in which the parties, their advocates, 

‘ attorneys or vakils are ready and in the Bench Court. Provided 
that the Government Advocate, Assistant Government Advocate 
or Government Pleader shall, if engaged for the Crown or the 
Government in another bench, be entitled, on application made on 
his behalf, to have any case in the day’s list in which he had been 
personally retained, but not in any case in which he only holds the 

brief of another advocate, attorney or vakil, postponed whilst he is 

so engaged as aforesaid. f 

Provided further that subject to the foregoing proviso no party 
shall be entitled to have a case put out of its place in the day’s list 
more than once on account of the absence of his advocate, attorney 
or vakil, or any other advocate, attorney or vakil employed on the 
same side.” 


GOVERNMENT OF INDIA ACT 
SMALL CAUSE COURTS (ATTACHMENT OF IMMOVABLE PROPERTY) 
Act (No.:1 OF 1926) * 
[Received the assent of the Governor-General on the 24th 
February, 1926] 
An-Act to resolve-certatn doubis as to the powers, in regard 
ighe attachment of immovable property, of Provinctal 
Small Cause Courts. aa 

WHEREAS it is expedient further to amend the Provincial Small 
Cause Courts Act, 1887, and the Code of Civil Procedure, 1908, 
for the purpose ofresolving certain doubts which have arisen as to 
the powers, in regard to the attachment of immovable property, of 
Courts constituted under the Provincial Small Courts Act, 1887, and 
of Courts exercising the jurisdiction of a Court of Small Causes 
under that Act; It is hereby enacted as follows :— i 


1, This Act may be called the Small Cause Courts (Attachment 
- of Immovable Property) Act, 1926. 
2. (r) In sub-section (7) of section 17 of the Provincial Small 
Tare Courts Act, 1887, for the words beginning with the words ` 
“The Procedure” and ending with the words “are applicable” the 
following shall be substituted, namely :— 
“The procedure prescribed, in the Code of Civil Procedure, 
1908, shall, save in so far as is otherwise provided by 
_ that Code or by this Act.” 
= (2) In subsection (2) of the same section, for the 
figures ‘‘ 253” the figures “145” shall be substituted, and after the 
words ‘Code of Civil Procedure” the figure “ 1908” shall be added. 
3. In clause (4) of section 7 of the Code of Civil Procedure, 
1908 (hereinafter referred to as the said Code), for the words “so 
far as they relate to injunction and interlocutory orders ” the following 
shall be substituted, namely :— 
“so far as they authorise or relate to— 


(ġà) orders for the attachment of immovable property. 
(ii) injunctions, : 
(iii) the appointment of a receiver of immovable property, or 
(iv) the interlocutory orders referred to in clause (e) of 
section 94.” 
4. To Order XXXVIII in the First Schedule to the said Code 
after rule 12 the following rule shall be added, namely :— l 
I3. Nothing in this order shall be deemed to empower any 
Court of Small Causes to make an order for the attachment of 
immovable property.” i 





3 *[ Published in the Gove nment Gazette, dated Allahabad, March 13, 1926) 


GOVERNMENT OF INDIA ACT 





CODE OF CRIMINAL PROCEDURE (AMENDMENT) ACT 
(No. II oF 1926)* a 
ee the assent of the Governor-General on the 24th 
February, 1926] 
An Act ren to amend the Code of Criminal Procedure, 1508. 


. WHEREAS itis expedient further to“amend-the Code of Criminal 
Procedure, 1898, for the purposes hereinafter appearing; It is here- 
by enacted as iollows :— 

1. This Act may be called the Code of Criminal Procedure 
(Amendment) Act, 1926. x 


2. Sub-section (4) of section 170 of the said Code is hereby 


repealed. 

3. In proviso (ő) to section 200 of the said Code, after t 
words “thinks fit, and ” the words ‘‘ where the complaint is made 
in writing ” shall be inserted.~ 

4. For the proviso to sub-section (7) of section 202 of the 
said Court the following proviso shall be substituted, namely :— 

‘Provided that, save where the complaint has been made by a 
Court, no such direction shall be‘made unless the complainarit has 
been examined on oath under the provisions of section 200.” , 

5. In section 203 of the said Code, for the words “ any investiga- 
tion” the words “the investigation” shall be substituted; and after 
the word “inquiry” the words and brackets “ (if any) ” shall be 
inserted. 

6. In subsection (7) of section 476 of the said Code,— 

(a) to the first paragraph the following proviso shall be 
added, namely :— 
“ Provided that, where the Court making the complaint is a 
High Court, the complaint may be signed by such 
officer of the Court as the Court may appoint” and 
(4) In the second paragraph the word “ Chief” shall be 


omitted. 


od 


+ 
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GOVERNMENT OF INDIA ACT 


as GUARDIANS AND WARDS (AMENDMENT) ACT 


a (No. IV oF 1926)* 
[Received the assent of the Governor-General on the 24th 
February, 1926 ] 


An Act further io amend the Guardians and Wards Act, 1890. 


WHEREAS it is expedient further to amend the Guardians 
and Wards Act, 1890, for the purposes hereinafter appearing; It is 
hereby enacted as follows :— j 

1. This Act may be called the Guardians and Wards (Amend- 
ment) Act, 1926. 

2. In section 4 of the Guardians and Wards Act, 1890 (herein- 
aftegreferred to as the said Act), for clause (5) the following 
clause shall be substituted, namely :— 


“ (5) ‘the court’ rmeans— 


(a) the District Court having jurisdiction to entertain an 
application under this Act for an order appointing or 
° declaring a person to be a guardian ; or 
-(6) where a guardian has been appointed or declared in 
pursuance of any such application— 


(¢) the Court which, or the Court of the officer who, 
appointed or declared the guardian or is under this Act 
deemed to haye appointed or declared the guardian ; or 


(íi) in any matter relating to the person of the ward the 
District Court having jurisdiction in the place where 
the ward for the time being ordinarily resides ; or 


(c) in respect of any proceeding transferred under section 
4A, the Court of the officer to whom such proceeding 
has been transferred.” 


3. After section 4 of the said Act the following section shall 
be inserted, namely :— 


“4A. (Z) The High Court may, by general or special order, 
empower any offices exércising original civil jurisdiction subordinate 
to’ a District Court, or authorise the Judge of any District Court to- 

= empower any such officer subordmate to him, to dispose of any 
.~ sproceedings under this Act transferred to such officer under*the 
© provisions of this section. ° 
e = * | Pliblished in the Government Gazette, dated Allahabad, March 13, 1926] _ 
o ; e ee 


- 
d 
`» ] e 


2 GUARDIANS AND WARDS (AMENDMENT) ACT 


(2) The Judge of a District Court may, by order in 
writing, transfer at any stage any proceeding under this Àct 
pending in his Court for disposal to any officer subordinate to him 
empowered under sub-section (Z). 


(3) The Judge of a District.Court may at any stage 
transfer to his own Court or to any officer subordinate to him 
empowered under.sub-section (7) any proceeding under this Act 
pending in the Court of any other such officer. 


(4) When any proceedings are transferred under this 
section in any case in which a guardian has been appointed or 
declared, the Judge of the District Court may, by order in writing, 
declare that the Court of the Judge or officer to whom they are 
transferred shall, for all or any of the purposes of this Act, be 
deemed to be the Court which appointed or declared the guardian.” 


4. In section 47 of the said Act, the word “ District” shall 
‘be omitted. 


5. Clause (4) of sub-section (2) of section 19 of the Central 
Provinces Courts Act, 1917, clause (4) of sub-section (2 ob 
section 30 of the Punjab Courts Act, 1918, and clause(4) of sub- 
section (2) of section 31 of the Oudh Courts Act, 1925, are 
hereby repealed. 


a” 


GOVERNMENT OF INDIA ACT 


INDIAN LUNACY (AMENDMENT) ACt 
(No. V oF 1926)* 


[Received the assent of the Governor-General on the 24th 
February, 1926. | 


An Act further to amend the Indian Lunacy Act, 1912. 


WHEREAS itds expedient further to amend the Indian Lunacy 
Act, 1912, for the purpose „hereinafter appearing ; It is hereby 
enacted as follows :— 


1. This Act may be called the Indian Lunacy (Amendment) 
Act, 1926. 


2. (r) For sub-section (Z) of section 6 of the Indian Lunacy 
Act, 1912 (hereinafter referred to as the said Act) the following 
sub-section shall be substituted, namely :— 


“ (7) Subject to the provisions of sub-section (3), the peti- 
fen ehall be presented by the husband or wife of the alleged lunatic, 
or, if there is no husband or wife or the husband or wife is prevented 
by reason of insanity, absence from India or otherwise from making 
the presentation, by the nearest relative of the alleged lunatic who 
is not so prevented.” 


(2) In sub-section (2) of the same section, for the words 
“if the petition is not so presented, it” the following shall be 
substituted, namely -— 


“Tf the petition is not presented -by the eee or wife, or, 
where there is no husband or wife, by the nearest 
relative of the alleged lunatic, the petition.” 


3. Section 11A of the said Act shall be re-numbered as section 
11B, and after section 11 of the said Act the following section shall 
be aaa namely :— 


“11A, (z) The Magistrate may, subject to the provisions of 
this section, by order in writing (hereinafter 1eferred to as an 
order of substitution) , transfer the duties and responsibilities under 
this Act ofthe person on whose petition a reception order has been 
made to any person who' is willing to undcrtake the same, and such 
other person shall thereupon be deemed for the purposes of this Act 
to be the person on whose petition the reception order was made, 
and all references in this Act to such last-mentioned person shall 
be construed accorfingly-: 


Provided that no such order of substitution shall release the 
person upon whose petition the reception order was made -or, if he 
is deade his legal representative from any liability incurred before 
the order of substitution was made. 
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2 i INDIAN LUNACY (AMENDMENT) ACT 


(2) Before making any order of substitution, the 
Magistrate shall send a notice to the person upon whose petition ` 
the reception order was made, if he is alive, and to any relative of 
the lunatic to whom, in the opinion of the Magistrate, notice should 
be given ; the notice shall specify the name of the person in whose 
favour it is proposed to make such order and the date, which shall - 
be not less than twenty days from the sending of the notice, upon 
which any objection to the making of the order will be considered. 


_ (3) On such date or any subsequent date to which the 
proceedings may be adjourned, the Magistrate shall consider any 
objection made by any person to whoñ notice has been sent, or by 
any other relative of the lunatic, and shall receive all such evidence 
as may be produced by or on behalf of any of such persons and 
such further evidence, if any, as the Magistrate thinks necessary and 
may thereafter make or refrain from making an order of substitution: 


Provided that, if the person on whose petition the reception 
order was made is dead and any other person is willing and, in the 
opinion of the Magistrate, fitted to undertake the duties and res- 
ponsibilities under this Act of such first-mentioned persone tke 
Magistrate shall make such an order. 

(4) If in proceedings under this section any question 
arises as to the person to whom the duties and responsibilities under 
this Act of a person upon whose petition a reception order has 
been made shall be entrusted, the Magistrate shall give preference 
to the person who is the nearest relative of the lunatic, unless, for 
reasons to be recorded in writing, the Magistrate considers that 
such preference would not be in the interests of the lunatic. 

(5) The Magistrate may make such order for the 
payment of the costs of an inquiry under this section by any person 
who is a party thereto or out of the estate of the lunatic, as he 
thinks fit. ` 

(6) Any notice under sub-section (2) may be sent by 
post to the last known address of the person for whom it is 
intended.” l B 

4. In section 11B of the said Act as re-numbered, in clause (¢) 
of sub-section (2), after the figures “11” the figures, and letter 
“IIA” shall be inserted. ~- 


LOCAL GOVERNMENT ACT 


\ 


THE AGRA CIVIL CouRTS (AMENDMENT) ACT 
. (No. V of 1925) * 
- [Received the Governor-General’s assent on January 23, 1926] ” 


An Act to amend the Bengal, Agra and Assam 
- Civil Couris Act, 1887. 


WHEREAS it is expedient to amend the Bengal, Agra and Assam 
Civil Courts Act, 1887, in its application to the province of Agra; 
It is hereby enacted as follows :— 

t. (1) This Act may be called the Agra Civil Courts (Amend: 
ment) Act, 1925. 

(2) It extends to the province of Agra. 

(2) In sub-section (1) of section 19 of the Bengal, Agra and 

MsaMh Civil Courts Act, 1887, for the word “one” the word “two” 
\ shall be substituted. 


3. In sub-section (2) of section 19 of the same Act, for the 
word “two” the word “fiye” shall be substituted. 


~ 
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HIGH COURT NOTIFICATIONS 
NOTIFICATION No. 149/44-2 (1) 





+ 


The following proviso is made in the General Rules (Civil) of 
IQ1I, with the previous approval of the Local Government as 
required by the provisions of section 3 (3) of the Destruction of 
Records Act, No. V of 1917:— 


In Chapter VII, rule 15 after the first proviso to that rule add 
a proviso in the following form:— _ 


“Provided also that no part of a`record shall be destroyed while 
the case is still open to appeal, even though the period prescribed for 
weeding under this rule has elapsed since the date of institution of 
the original suit or case”. 
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: NOTIFICATION No. 150/44-3 (1) 


The following amendments are made in General Rules (Civil) of 
torr, with the previous approval of the Local Government as 
required by the proviso to section 107 of the Government of India 
Act:— 


In the proyisos to rules 21 and 22 of Chapter XXI, of the 
General Rules (Civil) of rg11, as amended by correction slips Nos. 
81 and 200, respectively, szdstrfute a comma for the fullstop and 
add— 


“calculated on the amount in dispute, i.e., on the difference 
between the amount allowed by the Collector and the: 
amount claimed by the applicant.” 
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NOTIFICATION No. 379/44 


The following amendment is made in the General Rules (Civil) 
of I9g1i with the previous approval of the United Provinces 
Government :— . 


In Chapter XVII, rule 10, second last line, for the words “ half 
the fee” substitute the words “the whole fee.” 


it e 
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GOVERNMENT OF INDIA ACTS 





CIVIL PROCEDURE CODE (AMENDMENT) ACT 
(No. VI OF 1926) 


[Received tHe assent of the Governor-General on 
the 26th February, 1926. ]* 


An Act further to amend the Code of Civil Procedure, 1908. 


WHEREAS it is expedient further to amend the Code of Civil 
Procedure, 1908, for the- purpose hereinafter appearing ; It i is hereby 
enacted as follows :— 


1. This Act may be called the Code of Civil Procedure, 
(Amendment) Act, 1926. 


2. In section 103 of the Code of Civil Procedure, 1908, for 

* tke words “but not determined by the lower appellate Court ” the 

words “ which has not been determined by the lower appellate Court 

or which has been wrongly determined by such Court by reason of 

any illegality, omission, error or defect such as is referred to in 
sub-section (1) of section 100” shall be substituted. 


+ 
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INSOLVENCY (AMENDMENT) ACT 
(No. IX OF 1926) 


[Received the assent of the Governor-General on 
the 26th February, 1926.]* 


An Act to amend the Presidency-towns Insolvency Act, 1909, 
and the Provinctal Insoluency Act, 1920. 


WHEREAS it is expedient to extend the operation of the Pre- 
. sidency-towns Insolvency Act, 1909, to the town of -Karachi and to 
amend the said Act and the Provincial Insolvency Act, 1920, for 
the said purpose, and for the further purposes hereinafter appearing ; 
It is hereby enacted as follows :— 

% s., (7) This Act may be called the Insolvency (Amendment) 
Act, 1926. 

(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gasette of India, 
appoint. z ; 

2, Inthe preamble to the Presidency-towns Insolvency Act, 
1909 (hereinafter referred to as the said Act), for the words “town 
of Rangoon” the words “ towns of Rangoon and Karachi” shall be 
substituted. . 

3. After clause (4) of section 2 of the said Act the following 
clauses shall be inserted, namely :— 7 

“(6b) ‘judge includes a Judicial Commissioner and an Adai- 
tional Judicial Commissioner ; 

(bbb) ‘limits of the ordinary original civil jurisdiction, means, 

in respect of the Court of the Judicial Commissioner of 
Sind, the limits of municipal district of Karachi as from 
time to time constituted under the Bombay District 
Municipal Act, 1901, the Port of Karachi, the Canton- 
ments of Karachi and Manora, and any area within the 
original civil jurisdiction of the said Court notified in this 
behalf by the Local Government.” 


4. In section,3 of the said Act,— F 


(a) for clause (a) for the words “and Bombay” the words 
“ Bombay and Rangoon ” shall be substituted ; and 


(4) for clause (6) tie following clause shall be substituted, . 


namely :— $ ` ° 
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(6) the Court of the Judicial Commissioner of Sind.” 


5. In section 4 of the said Act, for the words “ Chief Judge ” 
the words “ Judicial Commissioner ” shall’be substituted. 


6. In sub-section (z) of section 6 of the said Act, for the 
words “Chief Judge” the words “ Judicial Commissioner” ghall be 
substituted. 


7. In sub-section (7) of section 77 of the said Act, for the 
words “and Bombay, and the Chief Judge of the Chief Court of 
Lower Burma” the words “ Bombay and Rangoon and the Judicial 
Commissioner of Sind ” shall be substituted. 


8. In sub-section (8) of section 90 of the said Act, for the 
words “ Chief Court of Lower Burma” the words “Court of the 
Judicial Commissioner of Sind ” shall be substituted. 


g. For section 104 0f the said Act the following section shall 
be substituted, namely :— 


“104. (Z) Where the Court is satisfied, after such preliminary 
inquiry, if any, as it thinks necessary, that there is ground foPir? 
quiring into any offence referred to in section 103 and appearing 
to have been committed by the insolvent, the Court may record a 
finding to that effect and make a complaint of the offence in writing 
to a Presidency Magistrate or a Magistrate of the first class having 
jurisdiction, and such Magistrate shall deal with such complaint in 
the manner laid down in the Code of Criminal Procedure, 1898. 


(2) Any complaint made by the Court under sub-section 
(7) may be signed by such officer of the Court as the Court may 
appoint in this behalf.” ; 


10. Any proceedings under the Provincial Insolvency Act, 1920 
pending in the Court of the Judicial Commissioner of Sind at the 
commencement of this Act, shall continue, and all the provisions of 
the said Act shall apply thereto as if this Act had not been passed. 


II. In the Provincial Insolvency Act, 1920,— 

(a) in the preamble, for the words “Town of Rangoon ” the 
words “ Towns of Rangoon and Karachi” shall be sub- 
stitutéd ; 

(6) in clause (4) of sub-section (7) of section 2, for the words 
“and of the Town of Rangoon” the words“ the Town 
of Rangoon and the limits of the ordinary original civil 
jurisdiction of the Court of the Judicial Commissioner of 
Sind as defined in section 2 of the Presidency-towns 
Insolvency Act, 1909 ” shall be substituted ; and 


dc) for sub-sections (Z), (2) and (3)*of section 70 the fol- 
lowing shall be substituted, namely — e 


INSOLVENCY (AMENDMENT) ACTS 3 


“ 70.’ Where the Court is satisfied, after such preliminary inquiry, 
if any, as it thinks necessary, that there is ground for inquiring into 
any offence referred to in section 69 and appearing to have been 
committed by the insolvefit, the Court may record a finding to that 
effect and make a complaint of the offence in writing to a Magis- 
trate of the first class having jurisdiction, and such Magistrate shall 
deal with such complaint in the manner laid gowna in the Code of - 
Criminal Procedure, 1898.” 


GOVERNMENT OF INDIA ACTS 


CODE OF CRIMINAL PROCEDURE: (SECOND AMENDMENT) ACT 
(No. X OF 1924) 
[Received the assent of the Governor-General on 
the 26th February, 1926. ]* 


An Act further to amend the Code of Criminal 
Provedure, 1898, for a certain purpose. 


WHEREAS it is expedient further to amend the Code of Criminal 
Procedure, 1898, for the purpose hereinafter appearing ; It is hereby, 
enacted as follows :— J: 

1. This Act may be called the Code of Criminal Proceduré 
(Second Amendment) Act, 1926. 

2. In sub-section (6) of section 123 of the Code of Criminal 
Procedure, 1898, the words and figures “ or section 109” shall be 
omitted, and before the word and figures “ section rro” the wor 
- and figures “ section 109 or ” shall be inserted. 





PROMISSORY NOTE (STAMP) ACT 
(No. XI OF 1926) É 


(Received the assent of the Governor General on 
the 2nd March, 1926. | 


An Act to provide for the validation of certain promissory notes. 


WHEREAS it is expedient to ptovide for the validation of certain 
promissory notes stamped with postage stamps of the denomination 
of two or four annas ; It is hereby enacted as follows :— 


(7) This Act may be called the Peto Notes (Stamp) 
Act 1926. 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal parganas. i 


2, A promissory note payable on demand for an amount ex- 
ceeding two hundred and fifty rupees, executed after the 30th day 
of September, 1923, and before, the 5th day of January, 1925, and 
stamped with an adhesive stamp or adhesive stamps inscribed for _ 
.. postage and of the value required by the law IQ. force at the time 
the promissory note was executed, shall nct, by-reason only of the 
fact that the stamp or the stamps or any of-them is or are of a 
` description other than that required by such law be deemed for any 
of the purposes of the Indian Stamp Act, 1899, or of the rules made 
thereunder, not to have been duly stamped. ° R 
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GOVERNMENT OF INDIA ACTS 


INDIAN REGISTRATION (AMENDMENT) ACT 
(No. XIII oF 1926) 


, Received the assent of the Governor-General on the 
oth March, 1926.]* 


An Act further to amend the Indian Registration Act, 1008. 


+ WHEREAS it is expedient further to amend the Indian Regis- 
‘tration Act, 1908, so as to enable some Sub-Registrars to exercise 
and perform the powers and duties of a Registrar to hold an inquiry 
on denial of execution; It is hereby enacted as follows :— 

1. This Act may be called the: Indian Registration (Amend- 
ment) Act, 1926. 


2. To sub-section (3) of section 35 of the Indian Registration 
Act, 1908, the following proviso shall be added, namely :— 

“ Provided further that the Local Government may, by noti- 
fication in the local official Gazette, declare that any 
Sub-Registrar named in the notification shall, in respect 
of documents the execution of which is denied, be 


° deemed to be a Registrar for the purposes of this sub- 
section and of Part XII.” 


"Published in the Govt. Gazette, dated Allahabad. March 20, 1926. 
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THE U. P. MUNICIPALITIES (AMENDMENT) ACT 
(No. II or 1926.) 
[Received the Governor-General’s assent on July 1, 1926]* 


An act to amend the U. P. Municipalities Act, IT of 1916, as 
amended by U. P. Act, [I of 1979. 


“WHEREAS it is expedient further to amend the United Pro- 
vinces Municipalities Act, 1916, for purposes 
hereinafter appearing ; 


It is hereby enacted as follows :— 


I. This Act may be called the United Provinces Municipalities 
(Amendment) Act, 1926. 


Preamble, 


be 
Short title. 


2. For clause (d) of sub-section (2) of section 46 of the 
Amendment of section United Provinces Municipalities Act, 1916, here- 
46, United Provinces inafter referred to as the said Act, the following 
Aet OE TORO: Clause shall be substituted, namely, — 

A) Where such chairman is appointed to fill a casual 
vacancy in the office of chairman, the residue of the 
term of office of the a whose place he is appuinted 
to fill.” 


Insertion of new sec ` 3. Alfter ein 47 of the said Act the 


tion 47A in the United following section shall be inserted, namely, — 
Provinces Act, II of 
19 16, 


“47-A. If a board has passed, by a majority consisting of not 
Resignation of chair- less than one-half of the. members of the board 
man on vote of non- for the time being a vote of non-confidence in 
confidence. its chairman (not being an ex-officto chairman), 
and at any subsequent meeting, held not less than three weeks nor 
more than three months subsequent thereto, has, by a majority 
consisting as aforesaid, adopted a resolution calling upon him to 
resign, such chairman shall, within three days of receipt of notice 
that such resoltition. leas, Been adopted, submit his resignation in the 
manner prescribed by sectjan 47.” 


FE eer ae ere ae 4. For sub-section (2) of section 48 of 
48, United Provmces the said Act the following sub-section shall „De 


Att, II of 1916. substituted :— l 
° 
¢ Published in the Government, Gazette, dated Allahabad, July 17, 1926. 
e m è 
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- (2) The local Government may remove a chairman from his 
office on the ground of habytual failure to perform his duty or failure 
to submit his resignation as prescribed by section 47-A.” 

s. In schedule I of the said Act, after the entry relating to 
Amendment of sche Section 43, the following entry shall be inserted, 
dule I, United _Pro- namely,— ; 
vinces Act, II of 1916. 

“47-A. To pass a vote of non-confidence in or to call for the 
resignation of its chairman.” 
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Copr OF CRIMINAL PROGEDURE (THIRD AMENDMENT) ACT 
(No. XXXVI OF 1926) 


[Received the assent of the Governor-General on the 
7 oth September, 1926].* 


An Act further to amend the Code of Criminal Procedure, 1898, 
for a certain pur pose. 


+ WHEREAS it is expedient further to amend the Code of Criminal 
Procedure, 1898, for the: purpose hereinafter appearing ; It is hereby 
enacted as follows :— 

- c. This Act may be called the Code of Criminal Procedure 
(Third Amendment) Act, 1926. 


Short title. 
f e 
Amendment of sec- 2. In sub-section (7) of section 99A `of 
tion g99A, Act V of the Code of Criminal Procedure, 1898 (herein- 
1598, i 
after referred toas the said Act) ,— 


(7) after the words “ seditious matter” the words “ or any 
matter which promotes or is intended to promote 
feelings of enmity or hatred between different classes 
of His Majesty's subjects ” shall be imserted ; and 


(6) after the word and figures “section 124A.” the words 
and figures “ or section 153A ” shall be inserted. 


3. In section 99B of the said Act the words “seditious matter ” 

Amendamenti gee, DE Nords = seditious or other matter of such 

tion ọ9B, Act V of a nature as is referred to in sub-section (7) of 
1898. section 99A ” shall be substituted. 


4. In sub-section (7) of section ¿9D of the said Act, for the 
Amendment of sec. Words “seditious matter’ of the nature. the 

tion 99D, Act V of words “seditious or other matter of such a 
1898. nature as is ” shall be substituted. 
5. In section 99E of the said Act, for the words “ which are 


Amendment of sec: alleged to be seditious matter” the words “ 
lion 99E, Act V of respect of which the order of forfeiture was 





(898, made ” shall_be substituted. 
@e 
hg ù e 
° Published in theeGoyt. Gazette, dated Allahabad, Oct. 2, 1926, 
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INDIAN SUCCESSION (AMENDMENT) ACT: 
(No. XXXVII oF 1926) 


[Received the assent of the Governor-General on the 
oth September, 1926].* 


An Act to amend the Indian Succession Act, 
1925, for a certain purpose. 


WHEREAS it is expedient to amend the Indian Succession Act, 
1925, for the pines heretnafter appearing ; It is hereby enacted 
as follows :— 


I. (z) This Act may be called the Indian Succession (Amend: 


Short title and com- ment) Act, 1926. 
mencement. > 


i (2) It shall come into force on the Ist day of January, 192 192 r 

2. Section 57 of the Indian Succession Act, 1925, shall be 

Amendment of sec. Tenumbered as sub-section (r) of section 57, 
tion 57, Act XXXIX and to that section the following sub-section 
of 1925. shall: be added, namely :— 

“ (2) The provisions of section 63 shall apply to all Wills and 
codicils made by any Hindu; Buddhist, Sikh or Jaina 
on or after the 1st day of January, 1927, to which those 
Provisions are not applied by sub-section (7).” 





INDIAN BAR COUNCILS ACT 


(No. XXXVIII oF 1926) 


[Received the assent of the Governor-General on the 
gth September, 1926].* 


An Act to provide for the constitution of Bar Councils in 
Brittsh India and for other purposes 


WHEREAS it is expedient to provide for the constitution and 
incorporation of Bar Councils for certain Coysts in British India, 
to confer powers and impose duties on such Bar Councils, and to 
consolidate and amend the law relating to legal practitioners entitled 
te practise in such Courts; It is hereby enacted as follows :— 


* Published in the Goverment Gazette, dated Ailahabad, Oke 2nd, 1926, 
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Preliminary. l 
I. (Z) This Act may be called the Indian Bar Councils 


Short title, extent, Act, 1926. 
application and com- e i 
mencement. W 


(2) It extends to the whole of British India, and shall apply 
to the High Courts of Judicature at Fort_William in Bengal, and 
at Madras, Bombay, Allahabad, Patna and Rangoon and to such 
other High Courts within the meaning of clause (24) of section 3 
of the General Clauses Act, -1897, as ‘the Governor-General in 
Council may, by notification in the Gazette of India declare to be 
High Courts to which this Act applies. 


(3) This section and‘sections 2, 17, 18 and 19 shall come into 
force at once ; and the ‘Governor-General in’ Council may, by noti- 
fication in the Gazette of India, direct that the other provisions of 
this Act, or any provision thereof specified in the notification, shall 
come into force in respect of any High Court to which this Act 


applies on such date as he may: by the notification appoint. 


=æ > In this Act, unless there is ae repugnant in the 


subject or context,— 
Inte: pretation. 


(a) “advocate” means an advocate entered in the roll of advo- 
cates of a High Court under the ‘provisions of the Act; 


* (8) “ Advocate-General ” includes, where there is no Advocate- 
General, the Government Adyocate and, where there is 
no Advocate-General or Government *Adyocate, such 
officer as the, Local- ‘Government may declare to be the 
Advocate-General for the purposes of this Act; 


(c) “ High Court” means a High Court to which this Act 
applies ; and 


(d) “prescribed” means prescribed by rules made under this Act, 
Constitution of Bar Councils. 


Constitution and in- 3: (Z) For every High . Court a Bar 
corporation of Bar Council shall be constituted in the manner here- 
Councils. inafter provided. 


(2) Every Bar Council so constituted shall be a body corporate 
having perpetual succession anda common seal with power to 
acquire and hold property, both movable and immovable, and to 
contract, and shall by the name of the Bar Council of the High 
Court for which it has been constituted sue and be sued. 


Composition of Bar 4 (7) Every Bar-Council shall coħsist of 


Council. €ifteen members, of whom— ° 
š ‘¢a) one shall þe the Advocate-General ; 
° ee 
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(6) four shall be persons nominated by the High Court, of 
whom not more than two may be Judges of that Court; 
and 


(c) ten shall be elected by the advocates of the High Court 
from amongst their number. 


(2) Of the elected members of every Bar Council not less than 
five shall be persons who have for not less than ten years been 
entitled as of right to practise in the High Court for which the Bar 
Council has been constituted. 


(3) Of the elected members of the Bar Councils to be cons- 
tituted for the High Courts of Judicature,at Fort William in Bengal 
and at Bombay such proportion as the High Court may direct in 
each case shall be persons who have, for such minimum period as 
the High Court may determine, been entitled to practise in the 
High Court in the exercise of its original jurisdiction, and such | 
number as may be fixed by the High Court out of the said propor- 
tion shall be barristers of England or Ireland or members of the 
Faculty of Advocates in Scotland. 


(4) There shall be a Chairman and Vice-Chairman of each B 
Council elected by the Council in such manner as may be prescribed : 

Provided that the Advocate-General of Bengal, Madras and 
Bombay shall be Chairmen ex-officio, respectively, of the Bar Councils 
constituted for the High Courts of Judicature at Fort William in 
Bengal, at Madras and at Bombay. 


5. (Z) Notwithstanding anything contained in- clause (9) of 
Scag monio sub-section (z) of section 4, the elected men- 
regarding constitution bers of the first Bar Council constituted under 
ot first Bar Councils. this Act for any High Court shall be elected 


by and from amongst the advocates, vakils and pleaders who are 
on the date of the election entitled as of right to practise in the 
High Court. 


(2) The terms of office of the nominated and elected members 
of any such first Bar Council shall be three years from the date of 
the first meeting of the Council. , 


Hovirtomakeiales 6. (7) Rules, consistent with this Act, 


regarding constitution may be made to provide for the following matters, 
and procedure of Bar namely — : 
Councils. 


(a) the manner in which elections of members of the Bar Council 
shall be held; the method of determining, in accordance 
with the provisions of sub-sectidnse*(2) and (3) of 
section 4, the candidates who shall be declared to have 

- been elected ; the manner in which the result of elections 

. shall be published; and the manner in which and the 

ə authority by which doubts and disputes as to the validity 
of an election shall be finally decided ; ° 


F 
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(5) the terms of office of nominated and elected members of the 
Council ; 


(c) the filling of casual vacancies in the Council ; 


(d) the convening of meetings of the Council, and the quorum 
necessary for the transaction of business thereat ; 


(e) the manner of election and the respective terms of office of 
the Chairman, in cases where the ‘Chairman is to be 
elected, and of the Vice-Chairman ; and 


(f) any matter incidental or ancillary to any of the foregoing 
matters. 


(2) The first rules under this section shall be made by the High 
Court, but the Bar Council may thereafter, with the previous sanc- 
tion of the High Court, add to, amend or rescind any rules so made. 


(3) No election of a member or members to the Council shall 
be called in question on the ground that due notice thereof, has not 
been given to any person entitled to vote thereat, if notice of the 
date fixed for the election has, not less than thirty days before that 

ate, been published in the local official Gazette of the province, or 
of each province, as the case may be, in which the High Court 
exercises jurisdiction. 


(4) Rules made under clause (6) of sub-section (7) may pro- 
vide for the retirement of members from office by rotation and for 
theemanner in which the order of such retirement shall be deter- 
mined, j 


7. The Bar Council may make bye-laws consistent with this 
Power of Bar Coun- Act and any rules made thereunder to provide 
cils to make byelaws. for any of the following matters, namely :— 


(a) the appointment of such ministerial offices and servants as 
the Bar Council may deem necessary, and the pay and 
allowantes and other conditions of service of such officers 
and servants ; and a 


1 


: (4) the appointment and constitution of Committees of the 
Council, the procedure of such Committees, and the 
determination of the powers or duties of the Council 
which may be delegated to such committees 


Admission and enrolment of advocates. 


8. (z) No person shall be entitled as of right to practise in 

roiie or ade: any High Court, unless his name is entered in 

cates, the roll of the advocates of the High Court 
maintained under this Act: ~ 


Provided that wothing in this sub-section shall apply to any 
attogney of the High Court. 


p # 
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(2) The High Court,shall prepare and maintain a roll"of adyo- 
cates of the High Court in which shall be entered the names of— 


(a) all persons who were, as advocates, vakils or pleaders, 
l entitled as of right to practise in the High Court im- 
mediately before the date on which this section comes 

into force in respect thereof ; and 

(2) all other persons who haye been admitted to be advocates 

of the High Court under this Act : 

Provided that such persons shall have paid in respect of enrol- 
ment the stamp-duty, if any, chargeable under the Indian Stamp 
Act, 1899, and a fee, payable to the Bar Council, which shall be ten 
rupees in the case of the persons referred to in clause (a) and in 
other cases such amount as may be prescribed. 

(3) The High Court shall issue a certificate of enrolment to 
every person enrolled under this section. 

(4) The High Court\ shall send to the Bar Council a copy 
of the roll as prepared under this section, and shall thereafter 


communicate to the Bar Council all alterations in, and additions to 


the roll as soon as the same haye been made. 


(5) The Bar Council, shall enter in the copy of the roll all 
alterations and additions so communicated to it. 


9. (Z) The Bar Council may, with the previous sanction of 
P ta the High Court, make rules to regulate the 
ea cr advocates, admission of persons tobe advocates of the 
High Court : 
Provided thať such rules shall not limit or in any way affect the 
power ofthe High Court to refuse admission to any person at 
its discretion. 


(2) In particular and without prejudice to the generality of the 


foregoing power, such rules shall provide for the following matters, 
namely :=- 


(a) the qualifications to be possessed by persons applying 
for admission as advocates ; 


(6) the form and mariner in which applications.shall be made 
to the High Court for admission ; 


(c) the giving of notice by the High Court to the Bar Council 
of all such applications ; 


(d) the hearing by the High Court of any bijection preferred 
on behalf of the Bar Council to the admi§sion of any 
applicant ; and ° 


(e) the charging of fees payable to the pe Council in respect 
„f enrolment. 


(3) Rules made under this section shall saints that no wotman 
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shall be disqualified for admission to be an advocate by reason only 
of her sex. 


(4) Nothing in this section or in Any other provision of this 
Act shall be deemed to lit or in any way affect the powers of the 
High Courts of Judicature at Fort William in Bengal and at Bombay 
to prescribe the qualifications to be possessed by persons applying 
to practise in those High Courts respectively in ‘the exercise of 
their original jurisdiction or the powers of those ‘High Courts to 
grant or refuse, as they think fit, any such application. 


Misconduct. 
10. (z) The High Court may, in the manner hereinafter 
rovided, reprimand, suspend or remove 
Punishment of advocate p SẸ ; P 


A T NS from practice any advocate of the High 


Court whom it finds guilty of professional 
or other misconduct, 


(2) Upon receipt of a complaint made. to it by any Court or 

by the Bar Council or by any other person that any such advocate 

~ has been guilty of misconduct, the High Court shall, if it does 

` nesummarily reject the complaint, refer the case for inquiry either 

to the Bar Council or, after consultation with the Bar Council, to 

the Court of a District Judge (hereinafter referred to as a District 

Court) and may of its own’motion so refer any case in which it 

has otherwise reason to believe that any such advocate has been so 
guilty. 

' 1f (z) Where any case is referred for inquiry to the Bar 
Council under section 10, the case shall be 
inquired into bya Committee. of the Bar 
Council (hereinafter referred to as the Tribunal). 


(2) The Tribunal shall consist of not less than three and not 
more than fiye members of the Bar Council appointed” for the 
purpose of the inquiry by the Chief Justice or Chief Judge of the 
High Court, and one of the members so appointed shall be appointed 
to be the President of the Tribunal. 


12. (z) The High Court shall make rules to prescribe the 

procedure to be followed by Tribunals and 

by District Courts, respectively, in the 
conduct of inquiries referred under section Io. 

(2) The finding of a Tribunal on an inquiry referred to the 
Bar Council under section 10 shall be forwarded to the High Court 

‘through the Bar Council, and the finding of a District Court on 
such an inquiry sh&tl be forwarded direct to the High Court which 
shall cause a copy thereof to be sent to the Bar Council. 

:(3) On receipt of the .finding, the High Court shall fix a date 
for the hearing of the case and shall cause notice of the day so fixed 
to be given to the advocate concerned and to the Bar Couacil and 
¢o the “Advocate-General, and shall afford the advocate concerned 
e 
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Tribunal of Bar Council. 


Frocedure in inquiries. 
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and the Bar Council and the Advocate-General an opportunity of 
being heard before orders are passed in the case. 


(4) The High Court *may thereafter either pass such final 
orders in the case as it thinks fit or refer if back for further inquiry 
to the Tribunal through the Bar Council or to the District Court, 
as the case may be, and, upon receipt eof the finding after such 
further inquiry, deal with the case in the manner provided in sub- 
section (3) and pass final orders thereon: 


(5) In passing final orders the High Court may pass such order 
as regards the payment of the costs of the inquiry and of the hearing 
in the High Court as it thinks fit. 

(6) The High Court may, of its own motion or on application 
made toit in this behalf, review any order passed under sub- 
section (¢) or sub-section (5) and maintain, vary or rescind the 
game, as it thinks fit. ; 

(7) When any advocate is reprimanded or suspended under 
this Act, a record of the punishment shall be entered against 
hig name in the roll of ,advocates of the High Court, and when an 
advocate is removed from practice his name shall forthapigh 
be struck off the roll; and the certificate of any advocate so 
suspended or removed shall be recalled. 

13. (z) For the purposes of any such inquiry as aforesaid, a 
Tribunal or a District Court shall have the 
same powers as are vested in a Court under 
the Code of Civil Procedure, 1908, in respect | 
of the following matters ; namely :— 

(a) enforcing the attendance of any person and examining 
him upon oath, ` 

(2) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses : 


Provided that the Tribunal shall not have power to require 
the attendance of the presiding officer of any court save with the 
previous sanction of the High Court or, in the case of an officer of 
Criminal or Revenue Court, of the Local Government. 


(2) Every such inquiry shall be deemed to be a judicial proceed- 
ing within the meaning of sections 193 and 228 of the Indian Penal 
Code ; and a Tribunal shall be deemed to bea Civil Court for the 
purposes of sections 480, 482 and 485 of the Code of Criminal 
Procedure, 1898. _ ` 

(3) For the purpose of cnforcing the attendance of any person 
and examining him upon oath or of compelling the production of » 
ee or of issuing commissions— 

' (a) the local limits of the jurisdiction of a Tribunal shall be 
e those of the jurisdiction of the High Court by which the 
Tribunal has been constituted ; and : ° š 


Powers of the Tribunal 
and Courts in inyuines. 
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(6) a Tribunal may send to any Civil Court having jurisdic- 
tion in the place where the Tribunal is sitting- any 
summons or other process for the attendance of a witness 
or the production of a document required by the Tribunal 
or any commission which it desires to issue, and the 
Civil Court shall] serve such process or issue such com- 
mission, as the case may be, and may enforce any such 
process as if it were a process for attendance or produc- 
tion before itself. 


(4) Proceedings before a Tribunal or a District Court in any 
such inquiry shall be deemed to be civil proceedings for the purposes 
of section 132 of the Indian Evidence Act, 1872, and the provisions 
of that section shall apply accordingly. 


Miscellaneous. 


14. (Z) An advocate shall be entitled as of 


Right of advocates to right to practise— 


practise. 
(a) subject to the provisions of sub-section (4) of section 9, 
in the High Court of which he is an advocate, and 


(b) save. as otherwise provided by sub-section (2) or by or 
under any other law for the time being in force,.in any 
other Court in British India and before any other Tri- 
bunal or person legally authorised to take evidence, and 


®(c) before any other authority or person before whom such 
advocate is by or under the law for the time being in 
force entitled to practise. 


(2) Where rules have been made by any High Court within 
the meaning of clause (24) of section 3 of the General Clauses Act, 
1597, or in the case Of a High Court for which a Bar Council has 
been constituted under this Act, by such Bar Council under section 
15, regulating the conditions subject to which advocates of other 
High Courts may be permitted to practise in the High Court, such 
advocates shall not be entitled to practise therein otherwise than 
subject to such conditions. 


(3) Nothing in this section shall he deemed to limit or in any 
way affect the power of the High Court of judicature at Fort 
William in Bengal or of the High Court of Judicature at Bombay 
to make rules determining the persons who shall be entitled 
respectively to plead and to actin the High Court in the exercise - 
of its original juriagiction. 

15. A Bar Council may, with the previous sanction of the 
High Court for which it is constituted, make 
rulés consistent with this Act to provide 
dor and regulate any of the following ynatters, 


General power of Bar 
Councils to make rale3. 


gpamely,: — : 
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(a) the rights and duties of the advocates of the High Court 
and their discipline and professional conduct ; 


(6) the conditions subject to which advocates of other High 
Courts may be permitted to pracfise in the High Court ; 

(c) the giving of facilities for legal education and training 
and the holding and conduct of examinations by the Bar 
Council; . 


(d) the charging of fees payable to the Bar Council in 
respect of the enjoyment of educational facilities provided, 
or of the right to appearat examinations held, by the, 
Bar Council ; ' 


(e) the investment and management of the funds of the Bar 
Council ; and 


(f) any other matter in respect of which the High- Court 
may require rules to be made under this section. 


16. The High Court shall make rules for fixing and regulating 
by taxation or otherwise the fees: payable as 
Pets sss fee costs by any party in respect of the fees of 
! his adversary’s advocate upon all proceedin 
in the High Court or in any Court subordinate thereto. 


17. No suit or other legal proceeding shall lie against a Bar 
SET Council or any Committee, Tribunal or mem- 
Eea] against tega! ber of a Bar Council for any act in good faith 
proceedings. f ; 
done or intended to be done in pursuanee of 
the provisions of this Act or of any rule made thereunder. 


18. All rules made under this Act shall be published in the 
local official Gazette of the province, or of 
each province, as the case may be, in which 
the High Court, by which or with whose sanction the rules are made 
exercises jurisdiction. 


19. (Z7) When sections 8 to 16 come into force in respect of 

Amendment of enact. DY High Court, any enactment ‘mentioned 

sents cle! in the first column of the Schedule which 

is in force in any province in which the High 

Court exercises jurisdiction shall, for the purpose of its application | 

`- to that province, be amended tothe extent and in the manner 
specified in the second column of the Schedule. 


(2) When section 8 to 16 come into force in respect of any 
High Court of Judicature established by Letters Patent, this Act 
shall have effect in respect of such Court notWithstanding anything 
contained in such Letters Patent, and such Letters Patent shall in 
so far as they are inconsistent «with this Act or any rules made 
thereunder, be deemed to have been repealed. 


(3)e When sections 8 to 16 come into férce in respect of the 
High Court of Judicature at Bombay, the Bombay Pleadere’. Atc 


a) ? 


Publication of rules. 
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1920, except section 7 thereof, shall cease to apply to or in respect 
of any person enrolled as an advocate of the High Court ander this 
Act, and nothing in that Act shall be deemed to authorise the 
admission or enrolment ofeany person as a vakil or pleader of the 
High Court. ` 


(4) When this Act hag come into force in respect of any High 
Court, any provision of any other enactment or any order, scheme, 


rule, form or bye-law made thereunder, which was.before that date - 


applicable to advocates, vakils or pleaders entitled to practise in such 
High Court shall, unless such ‘a construction is repugnant to the con- 
text or to any provision made by or under this Act, be construed as 
applying to advocates of the High Court enrolled under this Act. 


THE SCHEDULE 
(See section IQ) 
. AMENDMENT OF ENACTMENTS. 


et 





E tments amended. Extent and manner of amendment. 


The Legal Practi- | (1) In section 4, after the words “with the 


tioners Act, 1879. permission of the Court” the words and, 
figures ‘or, in the case of a High Court 
. in respeci of which the Indian Bar Coun- 


cils Act, 1926, is in force, subject to mles 
‘ made, under that Act” shall be inserted, 


(2) In section 6, clauses (a) and (4), after the 
words “ Royal Charte:’”’ the words and 
figures in respect of which the Indian 
Bar Councils Act, 1926, is not in force” 
shall be inserted. 

(3) To section 38 the followitig words and 
figures shali be added, namely :— 

“and, except as provided by section 36, 

nothing in this Act applies to persons 

enrolled as advocates of any High 

Court under the Indian Bar Councils 

Act, 1926.” 


(4) In section 41, sub-section (z), after the 
words ‘Royal Charter’? the words and 
, figure$ “in respect of which the Indian 
Bar Councils Act, 1926, is not in fofce’”’ 
e . shall be inserted. 
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Enactment@amended. Extent and manner of amendment. 


The Indian Stamp | In article 30 of ies First Schedule after the 
Act, 1899. words “High Court,” where they first occur, 
the words and fiburcs | under the Indian Bar 

Councils Act, 1926, or” shall be inserted. 


The Madras Stamp Th article 25 of Schedule 1A, after the words 
(Amendment) Act, “ High Cout,” where they first occur, the 
1922. words and figures “under the Indian Bar 

Councils Act, 1926, or” shall be inserted. 

The Bengal Stamp In article 30 of Schedule 1A, after the words 
(Amendment) Act, ‘High Court,” where they ‘first occur, the 
1922, words and, figures “under the Indian Bar 

Councils Act, 1926, or’’ shall he inserted. 


The Indian Stamp In article 30 of the Schedule rA ae the words 
(Punjab Amend- ‘High Cour,” where they’? first occur, the 
aD Acf, 1922. words and figures “under the Indianemr 

Councils Act, 1926, or’’ shall be inserted. 


The Assam Stamp | In article 30 of Schedule 1A, after the words 

(Amendment) Act, ‘High Court,” where they first occur, the 

‘1922. words and figures “under the Indian Bar 
Councils Act, 1926, or” shall be inserted. 
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PROVINCIAL INSOLVENCY (AMENDMENT) ACT 
(No. XXXIX OF 1926) 


[Received the assent of the Governor-General on the 
oth September, 1926].* 
An Act further to amend the Provincial Insolvency Act, 1920, 
jor certain purposes. : 


WHEREAS it is expedient further to amend the Provincial Insol- 
_vency Act, 1920, for the purposes hereinafter appearing; It is 
hereby enacted as follows :—. 
I. This Act may be called the Provincial 
AOTEA Insolvency (Amendment) Act, 1926. 
2. In sub-section (7) of section 33 of the Pravincial Insolvency 
Amendment of sec. Act, 1920 (hereinafter referred to as the said 
tion 33, Act V of Act), for the word “‘ insolvent,” where it occurs 


ay for the last time, the word “ receiver” shall be 
substituted. ‘ ° 
*Published in the Goyt, Gazette, dated Allahabad, Oçt, 2, 1926. ° 
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Insertion of new sec ,- 3- After section 54 of the said Act the 


me 54A in Act V following section shall be inserted, namely :— 
of 1920. 


“54A, A petition fôr the annulment of any transfer under 

By whom petitions for Section 53, or of any transfer, payment, obliga- 

annulment may be „tion or judicial proceeding under section 54, 

made: may be made by the receiver or, with the leave 

of the Court, by any creditor who has proved his debt and who 

satisfies the Court that the receiver has been requested dnd has 
refused to make such petition. 


Insertion of new Sec- 4. After section 59 of the said Act the 


a 59A in Act V’ following section shall be inserted, namely :— 
of 1920. 


i 59A. (7) The Court, if specially empowered in this behalf 
Power to require in- by an order of the Local Government, or any 
formation regarding officer of the “Court so empowered bya like 
insolvent’s property. order, may, on the application of the receiver or 
any creditor: who has proved his debt, at any time after an order of 
qdiydicatior “Has been made, summon before it in the prescribed 
manner any person known or suspected to have in his possession 
any property belonging to the insolvent, or supposed to be indebted 
to the insolvent, or any person whom the Court or such officer, as 
the case may be, may deem capable of giving information respecting 
the insolvent or his dealings or property, and the Court or such 
offices may require any such person to produce any documents in 
his custody or power relating to the insolvent or to his dealings or 
property. 

(2) If any person so summoned, after having been tendered a 
reasonable sum, refuses to come before the Court or such officer at 
the time appointed, or refuses to produce any such document, having 
no lawful impediment made known to and allowed by the Court or 
such officer, the Court or such officer may, by warrant, cause him 
to be apprehended and brought up for examination. 


(3) The Court or such” officer may examine any person so 
brought before it or him concerning the insolvent, his dealings or 
property, and such person may be represented bya legal practi- 
tioner.” i 
E E E ET 5. After section 67 of the said Act the 

tion 67A in Act V following section shall be inserted, namely :— 
of 1920. 

“67A. (Z) The Court may, if it thinks fit, authorize the 

creditors who have proved their debts to 


Committee of inspec- 


aa appoint a cémmittee of inspection for the pur- 
À pose of superintending the administration of 
the insolyent’s property by the receiver. : 
e (J 
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(2) The person appointed to a committee of inspection | shall be 


creditors who have proved their debts or persons holding general 
powers-of-attorney from such creditors. 


(3) The committee of inspection sfall have sith powers of 
control over the proceedings of the receiver as may be prescribed.” 


6. In sub-section (2) of section 79 of the said Act, the word 
Amendment of sec. “and” at the end of clause (c) shall be omitted, 


tion 79, Act V of and after clause (d) the following clause shall 
Ae 3 ` be added, namely :— 
“and a 


(e) for any matter which is to be or may be prescribed. 4 


Amendment of sec- 7. In sub-section (Z) of section 80 of the 
tion 80; Act V>'of` sajid Act, clauses (a); (c) and (4) shall be 
meas omitted. i 
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~ . U. P. GOVERNMENT ACT 


THE UNITED PROVINCES MUNICIPALITIES (AMENDMENT) ACT 
(No. IV oF 1926) 
[Received the assent of the Governor-General on Sept. 29, 1926]* 


An Act further to amend the United Provinces Municipalities 
Act (II of 1916). 

WHEREAS it is expedient to amend section 297 of the United 
Provinces Municipalities Act, 1916, so as to empower a board to 
delegate powers, duties or functions to a government servant; It is 
— enacted as follows :— 


- This Act may be called the United Provinces peace 
seen file (Amendment) Act, 1926. 

2. After sub- clause (v) of dae (g) of sub-section (1) 
Pendment of section OÉ section 297 of the United Provinces Muni- 
297 of the United Pro- cipalities Act, 1916, the following shall be 
vinces Act, II of 1916. added as ails clanee (vi) ; namely,— 


“(vi) Any government servant who is employed as civil surgeon, 
medical officer in charge of a hospital or dispensary, medical officer 
of health, deputy inspector of schools or sub-deputy inspector of 
schodfs. 


=a 





i THE OUDH RENT (AMENDMENT) ACT 
(No. V oF 1926.) 
[Received the a assent of the Governor-General on Sept. 21, 1926 ]|* 
An Act further to amend the Oudh Rent Act, 1886. 

WHEREAS it is expedient further to amend the Oudh Rent Act, 
1886, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 
1. (1) This Act may be called the Outh Rent (Amendment) 
Act, 1926. 


Preamble. N 


Short title 


(2) It shall come into force on such day as the local Gov- 
l ernment may, by notification in the gazette, 
Ene appoint in this behalf. 
2. To sub-secfiin (3) of section 20 of the Oudh Rent Act, 1886 
Addition of provisos to (hereinafter called “the said Act’), the 
section 20 (3) of Act following provisos shall be added, namely,— 
XXIT of 1886. : 
“Provided, first, that if a part of a holding becomes separated 


*Published in the Govt. Gagette»dated Allahabad, Oct. 9, 1926. 
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from. another part of the holding by the construction of a 
i š canal, the tenant or his heir shall have the right within 
l two years from the end of the fasli year in which the 
water began to run, to relinquisħ any one or more of ‘the 
plots comprised in the part or parts so separated, if the 
construction of the canal materially i his access to 
such plot or plots : 


Provided, secondly, that if the tenant retains one or more 
plots which have been separated by the canal, he shall 
not be permitted to relinquish other plot or plots, to which 
access is equally or less impeded : 


Provided, thirdly, that the statutory period shall not be affected’ 
on account of a change in rent or area in consequence of 
the relinquishment of part of a holding under the first 
proviso. 


~ 


‘Explanation. —The- word ‘canal’ means a main channel, branch, 
- distributary, escape or drainage cut constricted under 
the Northern India Canal and Drainage Act, 1873.” 


2A. After section 32A of the said Act, the following et 
Addition of a,new sec- section shall be added, namely,— 
tion after section 32A in 
Act XXII of 1886. 

“32AA. (1) Where a tenant relinquishes part of his holding 
Suit for determination Under the first proviso to sub-section () of 


oe of rent on part of ahold- section 20 of this Act, the landlord or the 
C o 1ng. tenant may, at any time during the continu- 
2 ance of the ténaficy or within three years thereafter, sue to have rent 


fixed on the part of the holding retained by the tenant. In such a 
suit the court shall allow a suitable reduction for. the portion of the 
holding relinquished by the tenant. 


- (2) Notwithstanding anything contained in the Court- 
fees Act, 1870, the proper court-fee payable on a plaint or memoran- 
dum of appeal i in a suit under this section shall be eight annas.” 


3. After section 20 of the said Act the following new section 


Addition ofa new sec- Shall be added, namely,— 
tion after section 20 in 
Act XXII of 1886. 


“20A. (1) When a notice of relinquishment has been received 

; Suit by landlord to’ser by the landlord or his recognized agent or 

aside notice of relinquish- has been served upon theelandlord, the land- 

cas lord may institute a suit to have such notice 

declared invalid and the court shall thereupon determine the question 
between the parties. 


e (2) If the landlord does not nsi such suit, he shall 
be deemed to have a the relinquishment. nots gy 


= aoe x 
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(3) Notwithstanding anything contained in the Court k 
fees Act, 1870, the proper court-fee payable on a plaint or memo: ` 
randum of appeal in a suit under this section shall be eight annas.” 


4. For section 51A èf the said Act, the followihg section shall 


Substitution of new sec. be substituted, namely,— 
tion for section 51A of z 


Act XXII of 1886 . A 

“rA... In the énhancement of the rent of any tenant under this 
Limit of .enhancement’ Act whether by decree or order or agreement, 
of rent. ` _ the enhanced rent shall in no case exceed his 
existing rent by more than one-third, subject to the condition that 
the rent xed shall in no case be less than half the annual rental 
value of the holding at the circle or village rates which are applicable 
under section 51E to that class of tenant : E 


_ Provided, first, that nothing in this section shall be deemed to 
affect the provisions of section 4 (3) : ' 


Provided,tsecondly, that where a holding has been benefited by 
an improvement made by or at the cost of the landlord, the enhanced 
AP may include an addition equal to the increased value due to the 
improvement over and above the limitation prescribed by this 
section : au 

Provided, thirdly, that this section shall not apply to agreement 
or to decrees or orders of a revenue court for enhancement of rent 
on acgount of an increase in area.” i ” 


s. (1) In section 108 of the said Act after clause (1) the 


Addition of new clauses following new clause shall be added, 


(1a), (3aa) and (124) to ue 
section 108 of Act XXII namely, : 


of 1886. \ 

“(1a) for a declaration that a notice of relinquishment is 
invalid.” a. 

(2) In section 108 of the said Act after clause: (3a) the 
following new clause shall be added, namely,— 

af ( 34a) for the determination of the rent of a tenant in respect 
of a holding part of which has been relinquished under the first 
proviso to section 20(3).” 

(3) ‘In section 108 of the said Act after clause (12) the follow- 
ing new clause shall-be added, namely,— 

“ (12a) for the determination of the rent.of a tenant in respect 
of a holding part of which has been relinquished under the first 
proviso to section 20(3).” 

” 6 After section 130 of the Said Act the following new section 


Addition eof new section shall be added, namely — 
130A to Act XXII of ° p 
- a886. n 7 
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“130A. A suit by a landlord for a declaration that a notice of 

Suit for setting aside frelinquishment is invalid may be instituted 

notice of relinquishment| within thirty days from the date of the 
receipt or service of the notice.” 


FA 


P \ 
THE UNITED PROVINCES LAND REVENUE (SIR AMENDMENT) 
ACT 


(No. VI OF 1926) 
[Received the assent of the Governor-General on Sept. 22,1926]* 


~ An Act further to amend the United Provinces Land Revenue 
- `> Act, IQOT. 


WHEREAS it is expedient to amend the definition “ sir ” in 


sub-section (12) of section 4 of the United Provinces Land 
mevenve Act, 1901 ; It is hereby enacted as follows : 


' (1) This Act may be called the United Provinces Land 
Sic title and com- Revenue (Sir Amendment) Act, 1926. 
mencement. 

(2) It shall come into force on such ite as the sesel 
Government may, by notification in the gazette, appoint in this 
behalf. 


THE UNITED PROVINCES DISTRICT BOARDS (AMENDMENT). Act 
(No. VII OF 1926) 
[Received the assent of the Governor-General on Sept. 20 1926 |* 
An Act further to amend the United Provinces District Boards 
Act (X of 1922) 

WHEREAS it is expedient to amend section 173 of the United 
Provinces District Boards Act, 1922, so as to empower a board to 
delegate powers, duties or functions to a government servant ; Itis 
hereby enacted as follows :— 


1. This Act may be called the United Provinces District 

Boards (Amendment) Act, 1926. 

Short title a , 
2. After sub-clause (iv) of clause (f) of sub-section (1) of 

Amendment of section Section 173 of the United Provinces District 

173 of the United Pro- Boards Act, 1922, the following shall be 

Vinces Act, AOE 1928; added as sub-clause (v), namely,— 


“(y) Any government servant who ‘is employed as civil 
surgeon, medical officer in charge of a hospital or dispen- 
sary, medical officer of health, deputy inspector of schools 

° or sub-deputy inspector of scħools.” 


e 


a a ____ ? i. 
*Published in the Goyt. Gazette, dated Allahabad, Oct. 9, 1926, 
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GOVERNMENT OF INDIA ACT. 


THE Usurious Loans (AMENDMENT) ACT E 
(No. XXVIII OF 1926.) 


[Received the assent of the Governor-General 
on the 3rd September, 1926]* 
An Act to amend the Usurtous Loans Act 
IQIS, for certain purposes. 

WHEREAS it is expedient to amerfd the Usurious Loans Act, 
1918, for certain purposes es appearing; It is hereby 
enacted as follows :— 

1, This Act may be called the Usurious Loans (Amendment) 

Short title, ‘. Act, 1926 
2. To sub-section (3) of section 2 of the Usurious Loans Act, 
m ; 1918 (hereinafter referred to as the said Act), 
Amendment of se- the following shall ‘be added after clause 


tion 2, Act X of 1918. 
ga (b), namely :— 
ce or 


(c) for the redemption of any security given after the com- 
mencement of this Act in respect of any loan made 
either before or after the commencement of this Act.” 

In section 3 of the said Act,— 
Amendment of sec- 
tion 3, Act X of 1918. 


(i) in clause (i) of the proviso to sub-section (1), for the word 
“ six” the words “ twelve” shall be substituted ; and 


(#4) to sub-section (3) after the words “in respect of a loan ” 
the words “or for the redemption of any such security’ | 
shall be added. 


” 





THE WORKMEN’S COMPENSATION (AMENDMENT): ACT 
(No. XXIX OF 1926.) , 


(Received the assent of the Governor-General 
on the 3rd September, 1926. ]* 


An Act further to ainend the Workmen's 
Com pensation Act, 192}. 
WHEREAS it. is.expedient further toamend the Workmen’s 
Compensation Act; 1923; It is hereby enacted as follows :— 


I. This Act may be called the Workmen's Compensation 


(Amendment) Act, 1926. ; 


Short ,fitle. 
e 


e “Published in the Govt. Gazette, dated Allahabad, Oct. 2, 1926. 
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2. In sub-section (2) of section 3 of the Workmen’s Compensa- 

Rata eae tion Act, 1923, for the words “ hides or skins” 
tion 3, Act VILL of 1923, the following shall be substituted, namely :— 

“or animal carcasses or parts of "such carcasses, or in the 

loading, unloading or transport of any merchandise, or 

in any work in connexion ‘with animals infected with 

anthrax.” 





NEGOTIABLE INSTRUMENTS (INTEREST) ACT 
(No. XXX OF 1926) 
[Received the assent of the Governor-General on the 
. 3rd September, 1926 ]* 

An Act further to amend the Negotiable Instruments Act, 1881, 
and the Code of Civil Procedure, 1908, for certain purposes. 
WHEREAS it is expedient farther to amend the Negotiable In- 

struments Act, 1881, and the Code of Civil Procedure, 1908, for the 
purposes hereinafter appearing ; It is hereby enacted as follows :— 


1. This Act may be called the Negotiable Instruments (Interggh) 
Short title,, Act, 1926. 
2. In section 80 of the Negotiable Instruments Act, 1881, for 
Amendment of sec- the words and figures “except in cases 
tion 80, Act XXVIof provided for by the Code of Civil Procedure, 
1081, section 532” the words “ notwithstagding 
any agreement relating to interest between any parties to the in- 
strument’’ shall.be substituted. 
3. In section 117 of the same Act, the words and brackets 
Amendment of gec- “(except in case provided for by the Code 
tion 117, Act XXVI of of Civil Procedure, section 532)” shall be 
< LOOT: - > 32 omitted. 


‘Aviandmentok Rist 4. In the First Schedule to the Code of 
Beata to Act V of Civil Procedure, 1908— 
1908. > 


(7) in sub-rule_(2) of rule 2 of Order XXXVII, for the words 
beginning with the words “for any sum not exceeding ” 
and ending with the words “executed forthwith ” the 
following shall be substituted, namely :— 


“(a) for the principal sum due on the instrument and for in- 
terest calculated in accordance with the provisions of 
section 79 or section 80, as the ease, may ‘be, of the 
Negotiable Instruments Act, 1881, up to the date of the 

_ institution of the suit, er for the sum mentioned in the 

° summons, whichever is less, and for interest up to the 

date of the decree at the same rgte or at such other 

rate as the Court thinks fit ; and 
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(ò) for such subsequent interest, if any, as the Court may 
order under section 34 of this Code; and 
(c) for such sum for costs as may be: prescribed : 


‘Provided that, if the plaintiff claims more than such fixed sum 
for costs, .the costs shall be ascertained in the ordinary 


way. 
(3) A decree passed under this rule may be executed forth- 
with”; and 


(2) in Form No. 4 in Appendix B, after the words “for costs” 
the words “ together with such interest, if any, from the 
date of the institution of the suit as the Court may 
order ” shall be inserted. 





THE INDIAN: EVIDENCE (AMENDMENT) ACT 
(No. XXXI OF 1926) 


[Received the assent of the Governor-General on the 
Ge oth September, 1926]* 
An Act further to amend the Indian Evidence Act, 1872, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Evidence 
Act, 1872, for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called the Indian Evidence (Amendment) 
Act, 1926 
Short title. ° 

2. To section 68 of the Indian Evidence Act, 1872, the follow- 


Amendment of sec- img proviso shall be added, namely :— 
tion 68, Act I of 1872. 


“Provided that it shall not be necessary to call an attesting 
witness in proof of the execution of any document, not 
being a will, which has been registered in accordance 
with the provisions of the Indian Registration Act, 1908, 
unless its execution by the person by whom it purports 
to have been executed is specifically denied.” 





THE ADMINISTRATOR-GENERAL'S (AMENDMENT) ACT 
e. «No. XXXII OF 1926) 


[Received the assent of the Governor-General on the 
gth September, 1926]* 


An Act further to amend the Administrator- j 
o Generals Act, IQI}. i 


WHEREAS it is expedient further to amend the Administrator- 


_ n j» 
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General’s Act, 1913, for the purposes hereinafter appearing ; It is 
hereby enacted as follows :— 
1. This Act may be called the Administrator-General's 
(Amendment) Act, 1926. l 
Short title. 
2. In section 9, 31 and 37 of the Atiministrator-General’s Act, 
Amendments of sec- 1913, for the words “one thousand” the 


tions 9, 31 and 37, Act words“ two thousand ” shall be substituted. 
III of 1913. 
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GOVERNMENT OF INDIA ACT 


INDIAN? NATURALIZATION ACT 
(No. VII oF 1926)* 


[ Received the assent of the Governor-General on 
February 26, 1926] 


An Act t0 consolidate and amend the law relating to the naturalica- 
tion in British India of aliens resident therein. 


WHEREAS itis expedient to consolidate and amend the law 
relating to the Naturalization in British India of aliens resident 
therein; It is hereby. enacted as follows :— 


1. (z) This: ASt may be called the Indian Naturalization Act 
1926. 


(2) It extends to the whole of British India, EN 
British Baluchistan and the Santhal Parganas. 


> o (3) It shall come into force on such date as the Governor- 
General in Council may, by, notification in the Gazette of Tadia, 
appoint. ao o 

2. In this Act, unless there is anything repugnant in the sub: 
ject or context,— 


e(z) “ British subject” means a British subject as defined in 
section 27 of the British Nationality and Status of 
Aliens Act, 1914; i 
a (6) “ certificate of naturalization’? means a certificate of 
naturalization granted under this Act ; and 


(c) “ minor ”. means any person subject to the Indian Majority 
Act, 1875, who has not attained his majority within 
the meaning of that Act, or any other person who nes 
not attained the age of eighteen years. 


3. (Z) The Local Government may grant a certificate of. 
naturalization to any person who makes an application in this behalf ` 


and satisfies the Local Government— : 
(a) that he is not a minor; 


(4) that he is neither a British subject nor a subject of any 
state in Europe or America or of any state of which 
an Indian British subject is prevented by or. under any 
law ftom’ becoming a subject by naturalization ; 


(c) that he has, during a period of not less than five “years 

immediately preceding the date of the application, 

e either resided in British India or been in the service 
of the Crown under the°Government; | ` 


e  * Pdblished ın the Gevernment Gazette, dated Allahabad, March 13, 1926. 
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(d) that he is of good character ; 


(e) that he has an adequate knowledge of a language which 
has been declared by the Local Government, by notifica- 
tion in the local official Gazette, to be a principal 

. vernacular of the province ; and 


(f) that he intends, if the application .is granted, to reside 
in British India or to enter or continue in the service 
of the Crown under the Government: 


Provided that nothing in clause (c) or clause (f) shall apply 
in the case of a woman who was a British subject previously to her 
marriage to a person not a British subject and whose husband has 
died or whose marriage has been dissolved. 


(2) Nothing in this section shall bé deemed to prevent the 
grant of acertificate of naturalization to “any,zperson to whom a, 
certificate of naturalization has been issued" under the Indian Natural- 
ization Act, 1852. i 


4. (7) Every application for a certificate of naturalization 
shall be in writing and shall state, to the best of the owe 
and belief of the applicant,— 

=(a); his’ age ;, 
0). his; ‘place of birth; 
(c) his place of residence ; 


(d) his profession, trade, or occupation ; 
(e) full particulars regarding his qualifications i in en of 


the matters referred to in clauses (a) to (£) of sub- 
_» Section (7) of section 3; ~ 


(f) whether he has at any time ‘previously applicd for the 
i grant of a certificate of naturalization under the 
British Nationality and Status of Aliens Act, 1914, or 

the Indian Naturalization Act;'1852, or this Act ; 


(£) whether any such application has been rejected ; 
(4) whether any such certificate has been granted to him ; and 


(t) whether any such certificate granted to him has been 
reyoked. - 


(2) Every such application shall be signed by the applicant 
and shall be accompanied by an affidavit sworn by him verifying 
that the statements contained thereitf. are. trye to the.. S əf his 
knowledge and belief. - s iye e ve 7 


- (3). The Local Government shal. ‘fatinty itself as to the 
truth of the statements contained in the ‘application, and for this 
purpose may cause to be made’ such, ‘further i inquiry, if any,.and may 
requiressuch further evidence, ifany, | eithet by’ affidavit or other- 


H 
wise, as it thinks necessary. «7. p ae as š ` e 
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5. (Z) If the Local Government is satisfied that the applicant 
is qualified under section eg for the grant of a certificate of natural- 
ization and is otherwise a fit person for the grant of such certificate, 
it may grant a certificate® reciting the qualifications of the applicant 
for such grant and conferring upon him all the rights, privileges 
and capacities of naturalization under this Act, except such rights, 
privileges or capacities, if any, as may specifically be withheld by 
the certificate. 


(2) Any such certificate may, if the- applicant so requests, 
include the name of any minor child of the applicant, not being by 
birth a British subject, who was born before the date of the certi- 
ficate and is for the time being resident in British India and under 
the control of the applicant ; and shall grant to any: child so included 
all the rights, privileges and capacities of naturalization under this 
Act, except such’; rights, privileges or capacities, if any, as may 
specifically be withheld’ "by the certificate. 


(3) The grant of a certificate of naturalization shall be in 
the absolute discretion of the Local Government, and no appeal shall 
le from any refusal to grant any such certificate or to include in 
any such grant any particular right, privilege or capacity, . 


6. Every person to whom a certificate of* ‘Hatgralization has | 
been granted shall, within thirty days from the date’: “of, ths: grant 
thereof, fake and subscribe the following oath, namely : — in 


“AB. of 


do hereby swear (o affirm) that I will be faithful and bear true 
allegiance to ae Majesty the King-Emperor of India, His Heirs 
and Successors ” ° 


Provided that the Local Government may extend the time 
allowed under this section in any case in which it is satisfied that 
failure to take and subscribe the oath within that time was duc to 
sufficient cause. 


7. (7) No certifigate of naturalization shall have effect until the 
person to whom itis granted has taken and subscribed the oath 
prescribed by section 6, but upon the taking and subscribing of such 
oath such person, the wife of any such person, and any child of 
any such person who has been included-in the certificate under sub- 
section (2) of section 5, shall, when in British India, be deemed to 
be British subjects and be entitled to all the rights, privileges and 
capacities of a British subject born within British India, except such 
rights, privileges or Capacities,if any, as may have been withheld 
from them ‘respecnvely” “by the certificate, and shall within British 
India be subject’ to` ‘all the obligations, duties and liabilities of a 
British subject. 77; 7 ae 


(2) When the j Beis ‘to-whom a certificate of naturalization 
has been granted”has faken, arid - “Subscribed the oath presoribed by 
escctiom6, any wife cima mat ied by, and any child thereafter - 
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born to, such person shall, if she or he is nota British subject and 
if such person aforesaid at the date of the,marriage or birth, as the 
case may be, retains any rights, privileges or capacities of a British 
subject under this Act, be entitled to the same rights, privileges and 
Capacities and be subject to the same obligations, duties and liabilities 
to which such person aforesaid was at that date entitled and 
subject. 


8. (Z) Where the Local Government of the province in which 
a person to whom a certificate of naturalization has been granted . 
under this Act, or the Indian Naturalization Act, 1852, resides, or 
in the case of any such person who is not for the time being 
resident in British India, the Local Government by which such a 
certificate was granted to such person, is satisfied that the certificate 
was obtained by false representation or fraud or by concealment of 
material circumstances, or that the person to: whom the certificate 
has been granted has shown himself by act or speech to be disaffect- 
ed or disloyal to His Majesty, the Local Government shall, by 
order in writing, revoke the certificate. 


(2) Without prejudice to the foregoing sean: foc 
Local *-Goyernment shall, by order in writing, revoke such:a certi- 
_ ficate. of -naturalization as aforesaid i in any case in which it is satisfied 
` that the person to’whom the certificate was granted— 


- 


(a) has, during any war in which His Majesty is engaged, 
unlawfully traded or communicated with the'eney, or 
with a subject of an enemy state, or been engaged in, ` 
or associated with, any business which is to his knowledge 
carried on in sucha manner as to assist the enemy in 

. such war ; or 


(6) has, within five years of the date of the grant of the 
certificate, been sentenced by any Court in His Majesty’s 

. dominions to transportation or to penal servitude, or to 
imprisonment for a term of not less than twelye months 

or to pay a fine of not less than one thousand rupees ; or 


(c) was not of good character at the date of the grant of the 
certificate ; or. 


(d) has since the date of the grant of the certificate been, 
for a period of not less than seven years, ordinarily 
resident out of His Majesty’s dominions otherwise than 
as a representative of a British subject, firm or company 
carrying on business, or of an institutéen ‘established, in 

: His Majesty’s dominions, ‘or in the service of the Crown, 
‘and has not maintained «substantial connection with His 
° Majesty’s dominions ; Org rt ee 


(#) remains, according to the law of a ‘state at war with His 
. Majesty, a subject of that ee Mets ge “ ° ® 
a ee f 
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and that the continuance of the certificate is not conducive to the 
public good. 


(3) Nothing in this section shall be deemed to authorize 
the revocation by one Lotal Government of a certificate granted by 
another [Local Government without the concurrence of that other 
Local Government, or, if titat Local Government refuses to concur,, 
of the Governor-General | in Council. 


(4) The Local Government may, if it thinks fit, before 
making an order under this section, refer the case for such inquiry 
as is hereinafter specified, and, in any case to which sub-section (Z) 
or clause (a), clause (c) or clause (e) of sub-section (2) applies, 
the Local Government shall, by notice given to, or sent by post to 
the last known address of, the holder of the certificate, give him 
an opportunity of Claiming that the case be referred for such inquiry, 
and, if the holder sd, claims in accordance with the notice, the 
Local Government shall refer the case for inquiry accordingly. , 


_. (5) ‘An inquiry under this section shall be held by such 
_ person or persons, and in such manner as the Local Government 
Tgayedirect in each case. 


(6) Where a certificate is revoked under this section, , the 
revocation shall have effect from such date as may be dirécted by 
the Local Government, and thereupon the certificate shall” be given 
up’ and cancelled ; and any person who, without reasonable cause 
the burden of proving which shall lie upon him, fails to give up his 
ceritificate within one month from the aforesaid date, shall be 
punishable with fine which may extend to one thousand rupee’. 


(7) For the purposes of this section, any person who has 
acquired any of the rights, privileges or capacities of naturalization 
‘ under sub-section (2) of section 5 or sub-section (2) of: section 7 
by reason of the grant to his parent of a certificate of naturalization, 
may, after he has attained majority; be deemed to be a person to 
whom a certificate of naturalization has been granted. 


9g. (1) Where a certificate is revoked under section 8, the 
former holder thereof shall cease to be deemed to bea British 
subject. 


(2) On such revocation, the Local Government, may by 
order in writing, direct that the wife and minor children (or any of 
them) of the peason whose certificate is revoked shall cease to be 
deemed to be British subjects ; but, where no such direction is made, 
the status of the wife’ and minor children of the person whose 
certificate is réyok®d shall not be affected by the revocation : 


Provided that, in the case of.a wife who was at birth a British 
. subject, no such ‘order as aforesaid shall be made unless the Local 
Government is satisfied that, if she had held a certificate of n&tur- 
| alization in her own. #ight, the-certificate could properly hawe been 

erevoked under secon 8, and the provisions of that section as to 
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referring cases for inquiry shall apply to the making of any such 
order as they apply to the revocation of a certificate. 


10. (Z) A declaration of alienage in such manner as may be- 
prescribed by rules made under this Act may be made,— 


(a) within one year of his attaining majority by any child 
who has acquired any of the rights, privileges or capacities 
of naturalization under sub-section (2) of section 5 or 
sub-section (2) of section 7 ; or . 

_(6) within six months from the date of the revocation of a 
certificate under section 8, or of the death of, or; of the 
dissolution of her marriage with the holder of,any such 
certificate as is therein referred to, by the. wife of the 
person whose certificate’ has been revoked,+;or who has 
died, or whose marriage to her ‘has been, _Aissolved, as 
the case may be. 


s on : aes 

(2) Where a declaration of alienage hasbeen rade. w the 
manner~ aforesaid, the person making the same, and the wile, of any — 
such person, and any children of any such person who ate-mj o 
and are not by birth British subjects, shall cease to. >. Be deérhed:. fon $ 
be British ~ subjects. ae yin 


II. Every person making an inquiry under the e ofa Local.. 
Government under sub-section (3) of section 4, and every person’ SS ; 
appointed to hold an inquiry under sub-section (5) of sectióù‘8,.. 
shall be deemed to be a public servant within the meaning ef: the” 

. Indian Penal Code, and shall for the purposes of such inquiry have 
the same powers as are vested in a Court under the Code of Civil : 
Procedure, 1908, when trying a suit, in respect of the following 

matters :— E 


G 


(¢) enforcing the attendance of any person and examining 
him on oath ; 


(#2) compelling the production of documents and material 
objects ; and 


(iit) issuing commissions for the examination of witnesses ; 
and every such inquiry shall be deemed to be a fudicial proceeding 
within the meaning of sections 193 and 228 of the Indian Penal 
Code. 


12. (Z) All oaths and affidavits for the purposes of this Act 
shall be sworn before a Magistrate or such other person as may 
be appointed in this behalf by the Local Government. 


(2) The Magistrate or other person by*Whom an oath of 
allegiance is administered under section 6 shall grant to the person 
making the same a certificate ih writing af his having taken and 
subScribed such cath and of the date of his taking and subscribing 
the same, and shall forward to the Local GdVernment the oath so 


taken and subscribed together with a copy. of sch certificates 9 
e 4 A 2 
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13. (z) The Local Government may, with the previous 
sanction of the Governor-General in Council, by notification in the 
local official Gazette, make rules to give effect to the provisions of 
this Act. 


(2) In particular and without prejudice to the generality of . | 
the foregoing powers, suth rules may provide for all or any of the 
following matters, namely :— ~ 


(a) the form or forms in which certificates of naturalization 
shall be granted; and the manner in which they shall be 
recorded 3 


2) the manner in which declarations of alienage shall be 
-, made and recorded ; 


o ‘the recording of ane of allegiance ; and 


(ay; thé fees ‘which may be imposed for the issue of any 
Wg oe “certificate, whether of naturalization or otherwise, granted 
are “ander: this Act. 
14-7, Nothing contained in this Act shall be deemed to entitle to 
ra yef.the-rights, privileges or capacities of a British subject the 
child of any person who is himself so entitled by reason only of the 
ae inélusion of his name in 4 certificate of naturalization under sub- 
“3*gection (2) of section 5 or of the grant of a certificate of’ naturali- 
Aa < zation to his parent. 


i ‘15. The enactments mentioned in the Schedule are hereby 
` repeafed to the extent specified in the fourth column thereof. 


THE SCHEDULE 
-ENACTMENTS REPEALED 


(See section 15) 





| No Short title Extent of repeal 
aeee 
1852 i XXX The Indian Naturalizatlon ' So much as has not been 
| Act, 1852. pepealed. 
1897 | XIV . The Indian Short Titles | So much of the Schedule ag 
Act, 1897, relates to the Indian Na- 
| turalization Act, 1852. 
| 
1914 x The Repealing and Amend- | So much of the Second Sche- 
: ing Act, IQI4. | duale as relates to the 
r ı Indian Naturalization Act, 
ie Tasa” 
1919 XVI The Indian Naturalization | The whole. 
> (Amendment) Act, 1919. ° 
e yt 7 4- 
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INDIAN SUCCESSION (AMENDMENT) ACT 
(No. XL OF 1926) * 


[Received the assent of the Governor-General, on the 
gth September, 1926] 


An Act to amend the provistons of section 33 of the 
Indian Successton Act, 1925. 


WIJEREAS it is expedient to amend the provisions of section 33 
of thè Indian Succession Act, 1925, so as to provide more liberally 
zfor thet.surviving widow or husband where there are no -lineal 
“descendants .in the case of a total intestacy; It is hereby enacted 
as’ follows.: % “*-* A 
Rie i no “3-3. This Act may be called the Indian Suc- 
i a _ cession (Amendment) Act, 1926. 
2. To clause (4) -of section 33 of the Indian Succession Act, 
Amendment of section 1925 (hereinafter - referred to as the said Act), 


33, Act XXXIX of before the words “If he has left no lineal de- 


1925. scendant ” there shall be prefixed the words 
“ Savê as provided by section 33A ”. 
Insertion oi ten sea 3. After section 33 of the said Act the 


tion 33A in Act following section shall be inserted,*namely :— 
XXXIX of 1925. 


A 


“33A. (Z) Where the intestate has left a widow but no lineal - 
Specala onanie descendants and the nett value of his property 
intestate has left does not exceed five thousand rupees, the whole 


widow and no lineal i j 
A PA a of his property shall belong to the widow. 


(2) Where the nett value of the property exceeds the sum of 
five thousand rupees, the widow shall be entitled to five thousand 
rupees thereof and shall have a charge upon the whole of such pro- 
perty for such sum of five thousand rupees, with interest thereon 
from the date of the death of the intestate at 4 per cent. per annum 
until payment. aa 

(3) The provision,for the widow made by this section shall be 
in addition and without prejudice to her interest and share in the 
residue of the estate of such intestate remaining after payment of 
the said sum of five thousand rupees, with interest as aforesaid, 
and such, residue shall be distributed in accordance with the' provi 


i e * Publlshed in the Government Gazette, dated Allahabad, znd October, 1926. 
a, e , f o? 
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sions of section 33 as if it were the whole of such intestate’ 8 
property. 

(4) The nett value of the property» shall be ascertained by 
deducting from the gross value thereof all-debts, and all funeral and 
administration expenses of the intestate, and all ence lawful liabili- 
ties and charges to which the property ‘shall be subject. 

(5) This section shall not apply— 

(a) to the property of :— 

(¢) any Indian Christian, 

(#2) any child or grandchild of any male person who is or was 
at the time of his death an Indian Christian, or 

(tit) any person professing the Hindu, Buddhist, Sikh or Jaina 
religion the succession to whose property is, under sec- 
tion 24 of the Special Marriage Act, 1872, TERILI by 
the provisions of this Act; 

(6) unless the deceased dies intestate in respect of all his 
property.” ra 
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THE AGRA UNIVERSITY ACT 
(No. VIII oF 1926) * 
[Received the assent of the Governor-General on Oct, 20, 1926] 


a Contents. ` 
SECTIONS. 
1. Short title and commencement. 
2. Definitions. 


THE UNIVERSITY. 
3. The University. 
4. Powers of the University. 
5 University open to all classes, castes and creeds. 
a THE VISITOR. 


6. The Visitor. 
OFFICERS OF THE UNIVERSITY. 


7. Officers of the University. 
N The Chancellor. 
g. The Vice-Chancellor. 


10. Powers and duties of the Vice-Chancellor. 
11. The Registrar. 
12. Other officers. 

AUTHORITIES OF THE UNIVERSITY. 


13. Authorities of the University. 

14. The Senate. 

15. Meeting of the Senate. 

16. Powers and duties of the Senate. 

17. The Executive Council. 

18 Powers and duties of the Executive Council. 

19. Academic Board. 

20. The Board ‘of Inspection. 

21. The Faculties. A 

22. Other authorities of the University. ° 


a MM 
° * Published in the Government Gazette, dated Allahabad, October 30, #926, 
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UNIVERSITY BOARDS, 
23. University Boards, 
AFFILIATED COLLEGES. 
24. Affiliated Colleges. ° 
TEACHERS. | 
25. Teachers employed by the University. 
2 ‘ STATUTES AND REGULATIONS. 
26. Statutes. p k 
27. Statutes how made. l 
28 Regulations.. 
29 Regulations how made. sas 
ADMISSION AND EXAMINATIONS. 
30. Admission to University courses. 
3r. Conduct of examinations. 


ANNUAL REPORT AND ACCOUNTS. d 


32. Annual Report. ° o 

33. Budget and annual accounts. i 
SUPPLEMENTARY PROVISIONS. 

34. Removal fiom membership of the University. 


35. Disputes as to constitution of University authorities or, 
bodies. ug 
36. Filling of casual vacancies. 


37. Proceedings of University authorities and bodies not invali- 
dated by vacancies. 


38. Pension and Provident Fund. 


39. Affiliation to the Agra University of colleges associated with 
the Allahabad University. 


TRANSITORY PROVISIONS, 


40. Completion of courses and examinations for students in 
colleges associated with the Allahabad University. 


41. Appointment of a special officer by Government. 
42. Repeal of certain enactments. 


SCHEDULE I. , 


STATUTES. 
CLAUSES. ° : 
I. Definitions. _ p ‘ 
2 °*The Senate. 
és ° o & 
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UNITED PROVINCES LEGISLATIVE COUNCIL SALARY OF 
PRESIDENT (AMENDMENT) ACT 
(No. IX OF 1926) .* 

[Received the assent of the Governor-General on October 24, 1926] 

An Act to amend the United Provinces Legislative Council 
Salary of President Act, 1925. 

WHEREAS it is expedient to amend the United Provinces Legis- 
lative Council Salary of President Act, 1925, 
and to make provision in regard to the re- 


sidence and travelling allowance of the President; It is hereby 
enacted as follows :— 


I. (1) This Act may be called the United Provinces Legis- 
‘lative Council Salary of President (Amend- 
ment) Act, 1926. 


(2) It shall come into force at once. 


Preamble. 


Title. 


e nerment: 


2. Section 2 of the United Provinces Legislative Council 


Renumbering of sec- Salary of President Act, 1925, shall be re- 


tion 2 of U, P. Act numbered as sub-section (1) of section 2. 
II of 1925. 


Addition of a new sul- 3. After sub-section (1) of section 2 of 
section (2) after sub- the same Act add the following sub-section as 


section (1) of sec- sub-section (2) :— 
tion 20f U. P. Act 
III of 1925. 


“ (2) The President shall further be entitled to a furnished 
rèsidence rent free in Lucknow throughout the year to which there 
shall be attached a garden maintained at the public expense: and 
to rent free accommodation in any other place in which a session 
of the Legislative Council may be held during and fora period 
not exceeding two months before and two months after the session.” 


Addition of a new sub- 4- After sub-section (2) of section 2 add 
section (3) aftersub- the following sub-section as sub-section (3) :—~ 
section (2) of sec- 
tion 2 of U. P. Act 
III of 1925. > 

“ (3) The President shail ee be entitled to receive in res- 
pect of all journ Par undertaken by him within the province, and 
for all journeys ufidertaken by him with the previous approval of 
the Local Government outside the province, such allowances or 
concessions as may be admissible under any law or rule for the 
time being in force to Ministers appointed by the Governor of the 

United Provinces.” * ° 

-© —* PWblished in the Government Gazette, dated Allahabad, November 6, 1926 


S y e e® 


© 


ĜOVERNMENT OF INDIÀ ACT 





WORKMEN’S COMPENSATION (AMENDMENT) ACT 
(No. XXIX OF 1916).* 


[Received the assent of the Governor-General on the 3rd 
September, 1926] 


-~ ,_ An Act further to amend the Workmen's Compensation 
. Act, 1923. 


WHEREAS itis expedient further to amend the Workmen’s 
Compensation Act, 1923; It is hereby enacted as follows :— 
1. This Act may be called the Workmen’s 
Compensation (Amendment) Act, 1926. 
2, In sub-section (2) of section 3 of the Workmen’s Com- 
A@ierment of section pensation Act, 1923, for the words “hides or 
3, Act VIII of skins” the following shall be substituted, 
1923. namely :— 
“or animal carcasses or parts of such carcasses, or in the 
loading, unloading or transport of any merchandise, or in any work 
in connexion with animals infected with anthrax.” 


Short title 
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Published In the Government Gazette, dated Allahabad, October 1691926 . 
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HIGH COURT NOTIFICATION. 
NOTIFICATION No. 4129/45-18. 


The following amendments are made in the Rules of Court, of 
the 18th January, 1898, revised and corrected up to the 31st Jan- 
uary, 1920 :— m 

In Chapter IX— 


In Rule 3, lines 15—20, for the words—“No such application 
shall be entertained, unless it bears upon it an endorsement, signed 
by the Deputy Registrar, certifying that Rs. 16 have been deposited 
in the office towards the cost 4 counting, transcribing, translating 
and printing. 

Substitute the words— 


“No such application shall be entertained unless it bears upon 
it an endorsement, signed 'by the Deputy Registrar, certifying that 
annas three haye been deposited in postage stamps, towards the 
cost of transmitting the copy-estimate to the applicant.” 


IJ—In Chapter IX— 
For Rule 14, sudstttute the following two rules— 


“t4. Unless the total amount mentioned in the copy-estimate 
be depgsited in the office within thirty days from the date of the 
copy-estimate, or within such further time, not exceeding sixty days 
from the date of the copy-estimate, as the Registrar in his discre- 
tion for good reagon shown, may by order on an application present- 
ed within thirty days from the date of the copy-estimate allow, the 
application, and the order in respect of which such estimate was 
prepared shall, for all purposes, be deemed to have abated, and no 
further order shall be made on such abated application. In such 
case the Deputy Registrar shall forthwith issue a notice to the 
advocate, attorney or vakil of the person on whose application the 
copy-estimate has been prepared, or if there be no such advocate, 
attorney or vakil, then by post to such person, calling upon him to 
deposit within 21 days the counting fee for the preparation of the 
estimate. If the fee is not paid within such 21 days, the application 
shall be laid before the court for orders. 


“14A. If the amount of the estimate is TE in the office 
after the expiration of ¢hirty days from the date of the copy-esti- 
mate, or, if an application for extension has been made and further 
time has been granted and has expired without payment having 
been made, then after the -expiration of such time, notice shall be 
given at once to the advocate, attorney or vakil, if any, of the pgrson 
. goaking the payment, or, if there be none, then to such person, of 
the amount deposited on account of the abated order,.for which an, 
bie for refund may be made. i 

e d 
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NOTIFICATION No. 4086/ 167. 
The following amendments are made in the General Rules 
(Civil) of 1911 to take effect from Januayy 1, 1927 :— 
VOLUME I. 
1. For rule 2 of Chapter XVI, substitute :— 
“2 (A)—The following annual statements, to be submitted by 
all civil courts, are required for Imperial Statistics :— 

(1) Annual statement showing the general result of the trial of 
civil suits in courts of original jurisdiction (form No. 83); 

(2) Annual statement showing the number and description 
of suits instituted (form No. 92) ; | 

(3) Annual statement showing the number and value of suits 
instituted (form No. 93) ; : 

(4) Annual statement showing the mode of disposal of “ Mis- 
cellaneous Cases, Judicial” (form No. 95) ; È 

. (5) Annual statement showing the business of Civil Appellate 
Courts in appeals from decrees (form No. 85) ; 

(6) Annual statement showing the business of Civil Appellate 

Courts in Miscellaneous Appeals (Judicial) (form No, 97); 
(B)—The following annual statements to be submitted by 
civil courts, are required for Provincial Statistics :— 

(1) Annual statement of undecided suits classified according 
to years (form No. 83A) ; 

(2) Annual statement showing the result of proceedings on 
applications for execution of decrees and orders, (form 
No. 84) ; 

(3) Annual statement of injunctions and stay orders issued by 
courts (form No. 86) ; 

(4) Annual statement showing the number and result of 
applications under Act No. V of 1920, and the number 
of insolvents before the court, (form No. 98) ; 

(s) Annual statement showing the number of insolvents of 
estates in the hands of receivers and the progress made 
in winding up (form No. 99) ; 

2. (a) To rule 3 of Chapter XVI, add a new entry ; 

“ (d) Quarterly statement of injunctions and stay orders issued 
by courts. (form No. 86) ; 

(b) In rule 6 of Chapter XVI cancel entries Nos. 2 to 7; and 
renumber entries Nos. 8, 9, 10 a3 Nos. 2, 3, 4 respectively. 
VOLUME II. 

In the list in Appendix 4 (B), inseri— — 

(a) Between Nos. 83 and 84 on page 12%—,e 

“82A Annual statement of undecided suits classified according 
to years.” ° 

° And č’ 

(b). Between Nos. 85 and 88 on page 131— 

«g96—Annual statement of injunctions and stay orders issued ° 

e e 


by courts.” e 
°* 4. In Appendix 4 (c), swbstitute— ° ; Pad 
L e 
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HIGH COURT NOTIFICATION 5 


ENGLISH (CRIMINAL) DEPARTMENT. 
NOTIFICATION No. 3443/8 (4). 


The following additions are made in the General Rules (Criminal) 
of 1911, with the previous approval of the Local Government as 
required by the proviso to section 107 of the Government of India 
Act = . 


(a) In Chapter XIV insert the following as a new rule :— 


6. Any person desiring to ascertain the serial number and date 
of institution of any case or other registered particulars respecting a 
case or any proceedings therein, or of any judicial proceeding, the 
record or which is in a Judge’s or Magistrate’s court or record-room, 
shall on presentation to the court or to the officer in charge of the 
record-room of an application written on a stamped paper of the value 
of eight annas, giving the best particulars he can as to the year of 
institution and names of the parties, be entitled to have search made 
and the information, if obtainable, given to him in writing, signed 
by the record-keeper within ten days of the date of application. The 
Record-keeper‘shall mark such application with a serial number and 
e jt and shall make an entry of the search in a search register in the 
god ibed form (No. 6A). In case such information be not given 
within such ten days the Record-keeper shall forthwith on the expira- 
tion of such ten days report in writing to the Court the cause of the 
non-compliance with the application. A printed copy of this rule in 
English, Urdu and Hindi shall be kept posted on a notice-board in a 
conspicuous place in every court and also in every record-room. 


An application under this rule may be sent by post. 
(6) ‘In appendix “D” on page 43—-add the follawing as a new 
form :— 


Form No. 6A (Chapter XIV, rule 6.) 


in the Court of 
Recordtoom (Criminal). 


District... 8 45h odes 


Register of searche 





Description of record 
or register in which Remarks. 
search was made. 


Serial 


Date. Name of applicant 
number. 


for search, 


cf 


Printed form part XIV No. 36A Urdu. 


~ e : e® 
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ENGLISH (CIVIL) DEPARTMENT. | 
NOTIFICATION No. 4381/ 167. 


In rule 28 of the rules published in the .Court’s notification No. 
2997/ 167, dated May 21, 1926, after the words “by a district judge 
and approved by this Court,” insert the words “or bya practitioner of 
this Court of not less than 10 years standing.” 


We me mm e ome oa oo cee ot o o o ee ee ee 


NOTIFICATION No. 4313/103—1(7). 


The following addition is made in the Rules of Court of January 
18, 1898, revised and corrected up to January 31, 1920: 

Add as a new rule to Chapter VIII :— ; 

17. Notwithstanding anything contained in the foregoing rules, an 
applicant may apply for copies to be sent to him by the value payable 
post system, The applicant must give all the details required by the 
foregoing rules which shall be followed except that in these cases the 
copying agent, who is an assistant in the Court’s office, shall act for 


` the applicant in the matter of purchasing the court-fee labels and 


copying folios. — ee 
When an application is made under this rule the copying agent 
shall enter it in the appropriate register and mark value payable post 
in red ink in the last column of the register. He shall then’ obtain 
from the court’s cashier a sum sufficient to cover all expenses 
including that of despatch p/us an agency-fee of two annas, and 
complete the application for copying. Provided that. the agency®ee 
shall be increased by any sum up to nine pies so as to bring the total 
recoverable by value payable post up to an unbroken anna. 


When the copy is ready the copy agent shall send it to the appli- 
cant value payable post. At the close of each day he shall send all 


- disposed of applications to the treasurer to enable him to adjust his 


accounts. 

The cashier shall maintain a proper register of such transactions 
and shall place it daily before the Deputy Registrar. All recoveries 
except the agency-fee’shall be taken against the advances made by the 
cashier. The agency-fees shall be credited to Government. No 
application shall be retained by the cashier for more than three months. 
At the end of that period he shall obtain an order to write off all sums 
which are irrecoverable debiting the cost to the appropriate head in 
the budget opened on this account. 

All copies prepared, but not paid for shall be kept by the Depu 
Registrar and destroyed after six months, from thé date of suga 
the copy, if not claimed and paid for within that period.” 
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(1) In Chapter XVI, rule 2, lines 7 to 11 for the words “the fee 
shall be Rs. 50” down to “percentage scale” substitute the words “the 
fee, if calculated on the,lower scale, shall be Rs. 50; if calculated om 
the higher scale, shall be as under:—” 


(2) In Chapter XVI; rule 4, lines 2—7 for the words “the fee 
shall be Rs. 20” down to “percentage scale” substitute the words 
“the fee, if calculated on the lower scale, shall be Rs. 20; if calculat- 
ed on the higher scale, shall be as under:—”’ 


(3) In Chapter XVI, rule 5, lines r to 6 for the words “fee shall 
be Rs. 10” down. to “percentage scale,” substitute the words “the fee, 
if calculated on the lower scale, shall be Rs. 10; if calculated on the 
higher scale, shall be as under:—” 


(4) In Chapter XVI substitute the following 2 rules for rule 8:— 


“8. In asecond appeal, and in every other case not provided for 
by rules, 2, 3,4, 5, 6 or 7 the fee— 


(1) if calculated on the lower scale shall be:— 


@ © (a) Rs. 5 when the value of claim does not exceed Rs. 100; 
(6) If the value of the claim exceeds Rs. 100, 5 per cent. on 
Rs. 100, 34 per. cent. on the value exceeding Rs. 100 until 
the total fee on such percentages amounts to Rs. 20: 


(2) if calculated on the higher scale shall be-— 
è (a) in a second appeal, 5 per cent. on the value of the claim 
not exceeding Rs. 5,000; 


(b) in every other case to which this rule applies; 5 per cent. on 
Rs. 100, 3$ per cent. on the amount in excess of Rs. 100 
and not exceeding Rs. 5,000, and 4 per cent. on the 
amount in excess of Rs. 5,000.” 


“8 A. Except where the judge or judges deciding the case 
direct otherwise, fees shall in all cases in which there are 
ahigher and a lower scale, be calculated on the higher 
scale.” 


— a y e S s ee p e ee eee U o U M M o U M G y y o U o a U a u A ‘M o e o p o o n o g y M p a aa 


ENGLISH (CIVIL) DEPARTMENT. 


NOTIFICATION No. 4553—44/18 (8). 


The following amendment is made in the General Rules (Civil) 
of 1911, with the’prévious approval of the Local Government:— 


In rule rr (1) Chapter X, as promulgated by correction slip 
No. 157. t i g 
For the second eolumn reading ‘“‘Deposition and ordgr sheet”, 


: e substiqute “Depositign and page or part ofa page of the order sheet.” 


~N i enon 


e ® ¢ 


(g) 
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ENGLISH (CIVIL) DEPARTMENT. 
NOTIFICATION No. 48]3/5-2. 


Under the provisions of section 25 of the Bengal, Agra and Assam 
Civil Courts Act, 1887, as amended by Act No. XVI of 1911 and Act 
No. IV of 1914, the High Court is pleased to notify generally that 
unless expressly precluded by any general or special order, the powers 
of a Judge of Small Cause Court, may be exercised by any munsif on 
whom they may have been conferred in any munsifi to which he may 
be posted, or by any Subordinate Judge within his ordinary juris- 
diction. 


ENGLISH (CIVIL) DEPARTMENT. 
NOTIFICATION No. 4931/167—8 (16). 


In continuation of the notification of Goyernment in the Judicial 
(Civil) Department, No. sor/ VII—276 (27), dated March 25, 1926, 
with the previous approval of the Local Government and wiih effect. 
from October 18, 1926, the following amendments are made in f° 
Rules of Court of January 18, 1898, revised and corrected up to 
January 31, 1920:— ; 

I. In Chapter I— 


(1) To the title, add the words :— 
“and of the Registrar.” ° 


I (2) In rule 1, for the words “ The following cases shall” 
substjtute “Subject to the provisions of rule Q of this 
chapter the following cases shall.” 


I. (3) Add the following as rule g :— 


“Q. The Registrar shall deal with the following matters, 
provided that wherever there is a contest between the parties on a 
question of law or fact affecting the rights of the parties relating 
to the matter in suit or appeal before the Court or whenever for 
good cause he thinks desirable, or either party requests it, the 
Registrar shall refer the case to a Judge :— 


(i) A motion for the admission of a civil appeal :— 
Provided that the Registrar shall— 


(a) if the appeal appears to him to be barred by limitation, 
insufficiently stamped, or otherwise defective, submit it 
for the orders of the Judge sitting to,hear applications ; 
(2) in every other case direct that a day be fixed under ` 
order XLI, rule II, of the Code of Civil Procedure, 
. and that the record be sent for. ° 
(ii) An application for an order extending the time for, or 
directing Any particular method of service of a notiçe og ae 
respondent, ; 


ee i > a 


E : ` 
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(iii) A motion to admit an application for an order under 
order— 


XXII.—To bring on the record the legal representatives of 
deceased’ parties and 


AXAIL—For appointment of a next friend or guardian ad 
Litem. . 
(iv) A motion for the admission of an application for leave 
to appeal to His Majesty in all cases in which an order for issue 
of notice must be made as a matter of course. 


(v) In any proceeding brought under the ordinary original 
jurisdiction of the Court, receiving plaints, issuing notices, fixing 
dates for written statements, or issuing summonses, with power 
to refer to the Judge in Chambers seised of the case. 


(vi) A motion for the admission of an appeal by the Local 
Government under section 417 of the Code of Criminal Procedure 
from an order of_acquittal, unless an order for arrest is sought. 


(vii) An application for an order to a lower court for the 
forwarding to the Court of any record, document or paper under 
fules 12 and 13, Chapter V. 


(viii) The issue of orders directing that a security bond filed 
under the provisions of Order XLI, rule ro of the Code of Criminal 
Procedure be sent down to the lower court for verification and 
report, 

e (ix) An application under rule 8 of Chapter VIII. 

(x) All applications in connection with translation and printing 
of evidence, and the provisions of the expenses thereof, with powers 
to extend the time even though it has already expired, except 
applications under rules 26 and 27 of Chapter IX. 


(xi) Under the Indian Companies Act, he may make the 
following orders, with power to refer to the Judge in winding up, 
when he finds it desirable :— 


(a) Fixing dates for hearing. 


(0) Considering the fitness of any person as liquidator, 
and the amount and sufficiency of security to be required, 
and report to the Judge for final decision. 


(c) Deciding the form, nature, and place of advertisements 
giving notice of a petition or appointment for date for 
settling list of contributories, or other notice of a general 
character. 

(d) Redéeiving, considering and deciding whether notice shall 
go to the liquidator, in all cases where contributories 
or creditors send: written applications or petitions to the 
Court. j 

" (e) Orders sending decrees and other orders to gther courts 
for execution. 


Y . _ e° 
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(f) Checking accounts furnished by the official liquidator. 
(g) Issue of summonses. 
(A) Settling list of contributories in unceəntested cases. 
I. (4) In rule 1, delete sub-clause -(VIII). 
I. (5) In rule 7, in lines 3, 11 and 15, delete the words “ memo- 
randum of appeal for.” 
Il.—In Chapter V. g 
(1) In rule 12, for the words “presented to a Judge", read 
“ presented to the Registrar.” 
IL (2) In rule 13, line 17, for the word “ Judge” read the 
word “ Registrar.” l 
II. (3) In rule 13, line 21, for the words “ such Judge” read 
the words “ the Registrar.” 
III. In Chapter VIII, rule 8, line 2, for the words “a Judge” 
read “the Registrar.” 


ENGLISH (CIVIL) DEPARTMENT. e > 
NOTIFICATION No. 5099. 


The following amendment is made in the General Rules (Civil) 
of 1911 :— 

In Chapter XXVI, page 194, insert the following note to ruje 
1g as promulgated by correction slip No. 139 =— 


_ '*Note—‘ Short vacancy” is one for a period not exceeding three months.” 
(G. O. No. 5951 C, VBI-525, dated August 28, 1926). 


am a ca a a a RS T CGC ae ora 
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NOTIFICATION No. 5199/35 (a). 
CORRIGENDA. 


The following corrections should be made in Court’s notification 
No. 4084/35 (a)—3 (7), dated July 17, 1926, published in Part II 
of the Government Gazette, United Provinces, dated July 24, 1926 — 

(1) Order XXI—Rule 98.—For the words “at zis instiga- 
tion ” read the words “at Azs instigation” and for the 


a words “objections ” read “ obstruction.” 
(2) Order XXI—Rule 135, line 6—For the word “he” 
read “it.” 


(3) Order XXI—Rule 136, line E E TA words “ order 
of the judgment” read “ order or the judgment.” 
(4) Order XXI—Rule 140, lines 2 and 3, of the form 
- printed thereunder.—For the word “judgment-debtor” 
read “judgment-debtor.” ` é : 
(5) For “Order XLII” read “ Order XLIII.” 
= x l o A 
í } e e 
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ENGLISH (CIVIL) DEPARTMENT, 
NOTIFICATION No. 4084/ 35a—3 (7). 


In continuation of notification No. 2682/35 (a)—3 (4), dated May 
8, 1926, under section 122 of the Code of Civil Procedure, Act No. 
V of 1908, and with the previous approval of the Local Government, 
the High Court is pleased to make the following amendments in the 
rules in the first schedule of the said Code. 


ORDER IV. 
Rule. . 
I. For rule t substitute the following :— 


e « Every suit shall be ‘instituted by presenting to the court or 
such officer as it appoints in this behalf a plaint, together with a true 
copy for service with the summons upon each defendant, unless the 
court for good cause shown allows time for filing such copies.” 


i 


Iı (2) The court-fee chargeable for such service shall be paid 
in the case of suits when the plaint is filed and in the case of all 
other proceedings when the process is applied for.” 


And +¢-number the present sub-rule (2) as sub-rule (3). 


ORDER V. 
Rule. 


2. Omit the words “ or, if so permitted, by a concise statement.” 
Add the following rule 4A :— 


“4A, Except as otherwise provided, in every interlocutory 
proceeding and in every proceeding after decree in the trial court, 
the court may, either on the application of any party, or of its own 
motion, dispense with service upon any defendant who has not 


appeared or upon any defendant who has not filed a written 
statement.” 


15. For the*ewérds “where in any suit the defendant cannot 
be found” read “When the defendant is absent or cannot be 
personally served.” $ 


25.. For the word, “shall” in the third line rzad the word 
“may.” e ° 


$ 
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25. Add the following rule 25A :— 

“25A. When the defendant resides in British India but 
outside the limits of the United Provinces of Agra and Oudh, the 
court may, in addition to, or in substitution for any other mode of 
service, send the summons by post to the defendant at the place 
where he is residing or carrying on business, An acknowledgment 
` purporting to be signed by the defendants, or an endorsement by a 
postal servant that the defendant refused service, may be deemed 
by the court issuing the summons to be prema facie proof of 
service.” 

26. After the words “the summons may” f#sert the words, 
“ in addition to, or in substitution for the method permitted by 
rule 25.” 


ORDER VII 


; Rule. 
26, Delete rule 26. 


ORDER IX. vi 
Rule. 

13. Add the following proviso :— 

“ Provided also that no such decree shall be set aside merely on 
the ground of irregularity in the service of summons, if the court 
is satisfied that the defendant knew, or but for his wilful cond®@t 
would haye known of the date of hearing in sufficient time to enable 
him to appear anq answer the plaintiff’s claim.” 

2. After the words in the fourth line, “for such service” 
insert the words, “ or that the plaintiff has failed to comply with the 
rules for filling the copy of the plaint for service on the defendant.” 


ORDER XVI. 
Rule. 

I. The following proviso to be added :— 

“Provided that no party who has begun to call his witnesses 
shall be entitled to obtain process to enforce the attendance of any 
witness against whom process has not previously issued, or to call 
witness not named in a list, which must be filed in court before the 
hearing of evidence on his behalf has commenced, without an order 
of the Judge made in writing and stating the seasons therefor.” 

8. For the words in line 1, “under this order shall be served” 
read “ under this order may by leave of the court be served by the 
party or his agent, applying for the same, by personal service, and 
failing such service shall be served,” ° 
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ORDER XVII. 
Rute. 
1 (2). Add the following further proviso :— 


“Provided further that no such adjournment shall be granted 
for the purpose of calling a witness not previously summoned or 
named, nor shall any adjournment be utilised by any party for such 
purpose, unless the Judge has made an order in writing under the 
proviso to Order XVI, rule I.” 


ORDER XXI. 
Rule. 


s. For the word, “ District,” where itt occurs after the words 
“same” and “ different” read “Province.” ‘° 


Rule 6. 
o Rule 6 be renumbered 6 (1) and the following sub-rule 6(2) 
be aaded :— 


“Such copies and certificates may at the request of the decree- 
holder, be handed over to him or to such person as he appoints ina 
sealed cover to be taken to the court to which they are to be sent.” 


R Rule II. 


11. For clause (f) of sub-rule (2) of this rule substitute 
the following :— z 

“(f) The date of the last application, if any,” And edd the 
following proviso to sub-rule (2) :— 


“Provided that when the applicant files with his application a 
certified copy of the decree, the particulars specified in clauses (6), 
(c) and (%4) need not be given in the application.” 


Rule 17. 


Between the words, “been complied with” and “the court may” 
insert the words, “and if the decree holder fails to remedy the 
defect within a time to be fixed by the court.” 


— 


Rule 22. 


For the words, “one year,” wherever they occur in this rule, 
read the words¥*‘ three years. ” 


To sub-rule (2) of this ,rule shall be e@dded the following 
proviso :— ° 


“Provided that mo order for the execution of a decree shall be 
invalid by reason of the omission to issue a notice under this rule, 


e 
e © 
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unless the judgment-debtor has sustained substantial injury By 
reason of such omission.” 


Rule 24(3). 


l After the words at the end of the sub-rule, “be executed,” add 
the words, “ and a day shall be specified on or before which it shall 
be returned to court.” 


Rule 26(3). 


For the words, “the court may ” ead the words, “the court shall, 
unless good cause to the contrary is shown ” 


Rule 29 


After the words, “the person against whom the decree was 
passed,” t#ser? the words, “or any person whose interests are 
affected by the decree, or by any order made in execution thereof." 


Rule 31 (2) and (3). 


For the words, wherever they occur in each sub-rule “ six 
months ” read the words, “ three months, or such extended time eas, 
the court may for good cause direct.” 


Rule 32(3). 


For the words, “one year” sead the words, “ three months,” 
and after the words at the end of the sub-rule, “on his application,” 
add the words, “the court may for good cause extend the tiffie ’ 


Rule 39 (6). 
Delete the words, “in the Civil Prison” 
Rule 53. 


In sub-rule (1) (6) in the third line, and in sub-rule (4) in the 
eighth line, after the words, “to such other court” add the words, 
“and to any other court to which the decree has been transferred 
for execution.” 


And in sub-rule (6) yor the words, “ after receipt of notice 
thereof ” read the words, “after receipt of notice, or with the 
knowledge thereof.” 


Rule 54. 
Add the following sub-rule 54(3) :— 


“The order shall take effect as against purchasers for value in 
good faith from the date when a copy pf the order is affixed on the 
property, and against all other transferees from the Judgment-debtor 
from the date on which such order is made.” 


eo e” 


ts 
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Rule 58. 
Add the following words to sub-rule 58 (2) :— 


“ (or objection), or ¿may in its discretion make an order post- 
poning the delivery of the property after the sale pending such 
investigation. And in no case shall the sale become absolute until 
the claim or objection has been decided.” 


Rule 68. 
For the words, “fifteen days ” read the words, “seven days.” 


Rule 69 (2). 


for the word, “seven” read the word, “fourteen,” and add 
the following proviso :— l 


“ Provided that the court may dispense with the consent of any 
judgment debtor who has failed to attend in answer to a notice 
issued under rule 66” 


Rule 72. 


ə $n sub-rule (2) for the words, “ with such permission” read the 
words, “ property sold,” and s¢-sumber this sub-rule, “ 72,' and 
delete sub-rules (1) and (3). 


Rule 89. 


holding an interest in the property.” o 
Rule go. 


for the words, “ Provided that no” read the words, “ provided 
that :— 
(By MNO x ened gr weeded 
and add the following proviso :— 
“ (6) no such application shall be entertained upon any ground 
which could have been taken by the applicant on or 


before the date on which the sale proclamation was 
drawn up.” 


Rule 92. 
In sub-rule (1) after the words, “ the court shall,” fuser the - 
words, “ subject té*the provisions of rules 58 (2) .” . 
Rule 98. 
After the words, “at this instigation,” wherever they occur, 
aad the words, “or on tis behalf,” and after the words at ¢he end 
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of the rule, “thirty days” add the words, “ (thirty days), and may 
order the person or persons whom it holds responsible for such 
resistance or objections to pay jointly or severally in addition to costs, 
reasonable compensation to the decree-holder for the delay and 
expense caused to him in obtaining possession. The order made 
thereon shall have the same force and be subject to the same condi- 
tions as to appeal or otherwise as if it were a decree.” 


Rule 99. 


For the words in brackets, “ (other than the judgment-debtor)” 
read the words in brackets, “(other than the persons mentioned in 
rules 95 and 98 hereof).”’ 


Add the following rules :— 


“ Garnishee orders.” 


‘131. The court may, in the case of any debt due to the 
judgment-debtor (other than a debt secured by a mortgage or a 
charge or a negotiable instrument, or a debt recoverable only in a 
revenue court), or any movable property not in the posaession 
of the judgment-debtor, issue a notice to any person (hereinafter 
called the garnishee) ‘liable to pay such debt, or to deliver or account 
for such movable property, calling upon him to appear before the 
court and show cause why he should not pay or deliver into court 
the debt due from or the property deliverable by him to such 
judgment-debtor, or so much thereof as may be sufficient to @satisfy 
the decree and the cost of execution. 


132. If.the garnishee does not forthwith or within such time 
as the court may allow, pay or deliver into court the amount due 
from or the property deliverable by him to the judgment-debtor, 
or so much as may be sufficient to satisfy the decree and the cost 
of execution, and does not dispute his liability to pay such debt or 
deliver such movable property, or if he does not appear in answer 
to the notice, then the court may order the garnishee to comply 
with the terms of such notice, and on such order execution may 
issue as though such order were a decree against him. 


133. If the garnishee disputes his liability the court, instead 
of making such order, may order that any issue or question necessary 
for determining his liability be tried as though it were an issue in 
a suit; and upon the determination of such issue shall pass such 
order upon the notice as shall be just. 

134. Whenever in any proceedings under these rules it is 
alleged, or appears to the court to, be probable that the debt or 
property attached or sought to be attached belongs to some third 
person or that any third person has a lien or charge upor, or an 
interest, in it, the court may order such third person to appear and | ° 

® 
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state the nature of his claim, if any, upon such debt or property 
and prove the same, if necessary. 


135. After hearing such third person, and any other person 
who may subsequently be ordered to appear, or in the case of such 
third or other person not appearing when ordered, the court may 
pass such order as is hereinbefore provided or make such other 
order as he shall think fit, upon such terms in all cases with respect 
to the lien, charge or interest, if any, of such third or’ other person 
as to such court shall seem just and reasonable. 


136. Payment or delivery made by the garnishee whether 
in execution of an order under these rules or otherwise shall be a 
valid discharge to him as against the judgment-debtor, or any other 
person ordered to appear as aforesaid, for the amount paid, delivered 
or realized although such order of the judgment may be set aside 
or reversed. 


137. Debts owing from a firm carrying on business within the 
jurisdiction of the court may be attached under these rules, although 
one or more members of such firm may be resident out of the 
jurisdi@tion: Provided that any person having the control or 
management of the partnership business or any members of the 
firm within the jurisdiction is served with the garnishee order. An 
appearance by any member pursuant to an order shall be a sufficient 


appearance by the firm. 


138.@ The costs of any application under these rules and of any 
proceedings arising therefrom or incidental thereto, or any order 
made thereon, shall be in the discretion of the court. 


139. (1) Where the liability of any garnishee has been tried 
and determined under these rules, the order shall haye the same 
force and be subject to the same conditions as to appeal or otherwise 
as if it were a decree. 


(2) Orders not covered by clause (1) shall be appealable 
as orders made in execution. 


[llustvation—* An application for a garnishee order is dismissed 
either on the ground that the debt is secured by a charge or ‘that 
there is no prima facie evidence of debt due. This order is appeal- 
able as an order in execution.” 

Add the following rule 140.— 


“140, All the rules in this Code relating to service upon 
either plaintiffs or defendants at the address filed or subsequently 
altered under Order VII or Order VIII shall apply to all proceedings 
taken under Order XXI or section 47.” 


The following form shall be used under the provisions of rule 
31 of Order XXI. ° 


§ HIGH COURT NOTIFICATION 


SUIT No. of 19 
Plaintiff 


VEITSHS e 


. Defendant. 


To 
WHEREAS it Is alleged that a debt of Rs. is due from you to 
the judgment-debtor : 


Or that you are liable to deliver to the abovenamed judgment- 
debtor the property set forth in the schedule hereto attached ; Take 
notice that you are hereby required on or before the day 
af 19 to pay into this court the said sum of Rs. 
to deliver, or account to the emiz of this court for the movable pro- 
perty detailed in the attached schedule, or otherwise to appear in 
person or by advocate, vakil or authorized’ agent in this court at 
10-30 in the forenoon of the day aforesaid and show cause to the 
contrary, in default whereof an order for the payment of the said 
sum, or for the delivery of the said property may be passed ageingt 
you. ` 


Dated ihis day of 19 


Munctf 
Subordinate Judge. 


At 


orp aet # ge &@ 8 8 @ & 


Rule 1. 


After the words in line 6 and 7, “property in suit ” sasert the 
words “or that the plaintiff is being financed by a person not a party 
to the suit.” 


— 


ORDER XXVI. 
Rule 18. 


In clause (1) after the words “agents ands pleaders’ swbstetxte 
a comma for the full-stop, and add the following words, “and shall 
. direct the party applying for the examination of the witness, or in its 
discretion any other party to the suit, to supply the Commissiuner 
with a copy of the pleadings and issues,” , i 


HIGH COURT NOTIFICATION G 


ORDER XXXII 
Rule 3. 


Add the following provise to rule 3 (4). 


“Provided that if the minor is under ten years of age no such 
notice shall be issued to him.” 


Subsitiute the following for rule 4 :— 


4. (1) Where a minor has a guardian appointed or declared 
by competent authority, no person other than such guardian shall 
act as next friend, except by leave of the court.” 


“(2) Subject to the provisions of sub-rule (1) any person 
who is of sound mind and has attained majority may act as next- 
friend of a minor, unless the interest of such person is adverse to 
that of the minor, or he 1s a defendant, or the court for other reasons 
to be recorded considers him unfit to act.” 


“(3) Every next friend shall, except as otherwise provided 
by clause (5) of this rule be entitled to be re-mbursed from the ~- 
estate of the minor any expenses incurred by him while acting for the 
minor.” 


“(4) The court may in its discretion, for reasons to be 
recorded, award costs of the suit, or compensation under section 35A 
or section 95 against the next friend personally as if he were a 
plaintif,” 


“(5) Costs or compensation awarded under clause (4) 
shail not be recoverable by the guardian from the estate of the 
minor, unless the decree expressly directs that they shall be so 
recoverable.” 


Add the following rule 4A. 


“4A. (1) Where a minor has a guardian appointed by compe- 
tent authority, no person other than such guardian shall be appointed 
his guardian for the suit unless the court considers for reasons to be 
recorded, that it is for the minor's welfare that another person be 
appointed. 


(2) Where there is no such guardian, or where the court 
considers that such guardian should not be appointed, it shall appoint 
as guardian for the suit the natural guardian of the minor, if 
qualified, or where there is no such guardian the person in whose 
care the minor 18, or any other suitable person who has notified 
the court of his willingness to act, or failing any such person, an 
officer of the court. : " l 


Explanation —An officer of the court shall for the pilrposes 
e of this sub-rule include a legal practitioner on the roll of the court, 
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10 HIGH COURT NOTIFICATION 


(3) No person shall without his consent be appointed guardian 
for the suit; provided that in all cases the consent of such person 
shall be presumed, unless within fifteen days of receipt of notice 
from the court, he notifies to the court his refusal to accept 
appointment as such guardian. Refusaf to accept notice shall be 
presumed to be refusal to act. 


(4) Where an officer of the court is appointed guardian for 
the suit under sub-rule (2), the court may direct that the costs 
to be incurred by such officer in the performance of his duties as 
such guardian shall be borne either by the parties or by any one 
or more of the parties to the suit, or out of any fund in court in 
which the minor is interested, and may give directions for the 
re-payment or allowance of such costs as justice and the circum- 
stances of the case may require.” 


7 , 


ORDER XXXIV. 
Rule 4 (2). — @ g 


After the words “the court may” iwser? the words “of its 
own motion, or.” ` i 


s ORDER XXXVII. 
Rule i. 
' Add the following clause (e) :— 


“ (e) any court in the Province of Agra exercising the powers 
of a Small Cause Court,” 


ORDER XXXIX, 
Rule i. 


In clause (a) delete the words “ or wrongfully sold in execution 
of a decree.” 


and 


Delete the word, “ sale” after the words damaging, alienation,” 


\ 


ORDER XLI. ° 
Rule to (1). . 
" Add the following proviso :— i 


“Provided also that in case of every appeal from any decree op ° ` 
order passed in appeal by any court subordinate to the High Court 
6 °. 


4 i 


HIGH COURT NOTIFICATION II 


confirming the decree or order of the court below or modifying 
it only in favour of the appellant or in respect of costs, the appellant 
shall, with the memdðrandum of appeal, or within such time as the 
court may for special reasons allow, deposit in the appellate court 
security for the costs-of the appeal, and for all costs ordered by 
the courts below to be paid by him, which remain unpaid.’’ 


14. Add.the following sub-rule (3): — 


“14 (3). Notwithstanding anything in sub-rule (i) it shall not 
be necessary to serve notice of any proceeding incidental to an 
appeal on any respondent, other than a person impleaded for the 
first time in the appellate court, unless he has appeared and filed 
an address for service either in the trial court or in the case of a 
second appeal, in the lower appellate court, or has appeared in 
the appeal. 


fa i ORDER XLII, 
Rule 1 (u). a . 
For the words, “an order under rule 23 of Order XLI” read 
“any order.’ 
® 
a ORDER XLVIII. 
Rule 1. 


Before the words “Every process issued” prefix the words 
“Except as provided in Order IV, rule 1 (2).” 


HIGH COURT NOTIFICATIONS 
NOTIFICATION No. 2537/ 44-18 (13) 


The following amendments are „made in tlte General Rules 
(Civil) of ‘4911, with the previous approval of the Local Govern- 
ment :-—- 


(1) In Chapter XVII, rule 2, Part Il, after the words “Act + 
No. IX of 1887” add the words, “and in the courts 
of Munsifs in suits in which the amount or value of 
the subject-matter exceeds Rs. 2,000.” 


(2) In Chapter XVII, rule 2, Part III, for the words “In 

the Courts of Munsifs and the Courts of Small 

Causes,” szad the words, “In the Courts of Munsifs 

in suits in which the amount or value of the subject- 

-o matter does not exceed Rs. 2,000 and in the Courts 
of Small Causes,” 
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NOTIFICATION No. 2554/ 52-106 


The following amendments are made in the General Rules (Civil) 
of 191 ®with the previous approval of the Local Government :— 


(1) In Chapter XX after rule 19, fuser the following 
as rule 20 ;— 


“ Act No. VII of 1889.” 


“ Under section 26 (1) of the Succession Certificate Act, 1889, 
all Munsifs in the province of Agra are invested with the functions 
of a District Court under the said Act, within the local and pecu- 
niary limits of their ordinary jurisdiction as Munsifs.” 


And re-number the existing rules Nos. 20—24 to read 
Nos, 21—25. 


(CIVIL SIDE.) 
NOTIFICATION No. 2639/167-10(25) 


The following aifentlment is made in the General Rules (Civil) 
of IQI r:— 


Add to rule 14, chapter III, as ‘clauses 2 and °3, the present rule 
beirig numbered clause I i— 


ve (2) The Central Navy or Nazir shall prepare a statement 
` showing— | i 
e r a 


a 


A 


2 , HIGH COURT NOTIFICATIONS ’ 


(1) the number of the beat, 
i (ii) the names of the parganas or villages included in the 
beat, ~- x i 
(iii) the day or days of the week, on which processes are 
issued in the beat, 
(iv) the number of days in which processes are ordi- 
narily returned in the beat, E 
(3)—A copy of such statement shall be supplied to each 


court and kept in the court-room with a view to dates 
being fixed in accordance therewith. 
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ENGLISH (CIVIL) DEPARTMENT 
` NOTIFICATION. No-.2675/.44-—2 (6) ; 


The following amendment is made in the General Rules. (Civil) 
of 1911 with the previous approval of thé Lotal .Governnsent, as 
required by the provisions of ` section 3(3) of the Destruction of 


Records Act No. V of 1917:— a l 
In Chapter VII, rule 17, insert the following entry 7 (A) v 
Process-servers’ diary ....1 year. 


And ve-number the existing entries Nos. 7(A) and 7 (Bì, added 
. by correction slip No. 64(7), to read 7(B) and 7(C) 
' . respectively. 
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~- ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 2790-45 (10) 


| The following addition is made in the Rules of Court of January 
18, 1898, revised and corrected up to January 31, 1920 :-— 


After the proviso to rule 13,Chapter V, add the following :— 


“ The sum necessary to cover the cost of obtaining the record, 
document or account-book shall be paid within ¢Aree days of the 
order of the Court allowing such application, unless the Court or 
the Registrar otherwise orders.”’ i Z 


ENGLISH (CRIMINAL) DEPARTMENT 


e NOTIFICATION No. 2767/8—7 (2) 


The following amendment is made in the General Rules (Crim? 
2a) of 1911, with the previous approval of the Local Gdvernment 

e A = 
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7 


as required by the proviso to section 107 of the Government of 
India Act :— 


In Chapter I after rule.7 insert the following as a new rule :— 


“8. Every application for the issue of process for the attend- 
ance of witnesses shall, if presented by a legal practitioner, contain 
a certificate signed by such legal practitioner that he has satisfied 
himself that the evidence of each of the witnesses is material in 
the case.” 


Te ona toe ee ee ee ee ee 


NOTIFICATION No. 2890/ 167-23 (2) 


The following amendments are made in the General Rules 
(Civil) of 1911, with the previous approval of Government :— 


1. In Chapter XXI of General Rules Civil, after rule 25, add— 


“25A. In addition -to the fee awarded under the preceding 
rules the Court may, in any case in“ which it considers that the 
employment ‘of more than one legal practitioner was necessary and 
in which both a senior and a junior-practitioner have been employcd, 
award to the junior a fee not exceeding one-third of the amount 
allowable under the preceding rules.” 


2. In Chapter XXI of the General Rules (Civil), for “ 25. 
In appeals from orders and in other cases—” as amended by slip 
No. 207@subsit(ule— . 


“25. In appeals from orders, in miscellaneous judicial cases, 
including—”’ . 
(a) Objections under Order XXI, Rule 58,C P. C. 


(6) Applications to set aside a sale under Order XXI, Rule 
90, C. P. C. 


(c) Proceedings for the appointment of a receiver. 


(d) Applications for an injunction, and in other cases—” 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 2997/167-18 (5) 


The following amendments are made in the Rules of Court of 
August 10, 1904, with the previous approval of the Local Govern- 
ment as required by ht provisions of Section 37 of the Legal Prac- 
titioner’s Act, 1879 :— 


add the following to the above rules as Nos. 28, 29 and 30:— , 
28. Every practitioncr, after being enrolled, shall, pinless 
Yeecially ecxempted by the High Court, before commencing to 
. ” e.@ 
e 


4 HIGH COURT NOTIFICATIONS 


praclise on his own account in any court subordinate to this Court, 
furnish to this court a certificate in writing by a senior practitioner, 
whose name is enrolled in a list drawn up by a District Judge and 
MaE N E this court, that he has read with such senior for six 

- months and that he has attended regular® in Court and chambers * 
with his senior and has worked diligently. 


Provided that nothing in this rule shall apply to a Barrister 
who has furnished a certificate that he has read in chambers as 
„provided for in rule 1. 


4 


29. The pupil may choose the senior with whom he desires to 
read provided that no senior shall have more than four pupils at any ` 
time unless for some exceptional reason, approved by this court, the 
District Judge authorizes him to have more 


30. No senior shall demand a higher fee than Rs. 300 for the 
aforesaid six months tuition. 


~ 


And renumber the existing T 28 and = to read Nos. 31 
` and 32 respectively. - = v 


" ENGLISH (CIVIL) DEPARTMENT 
, NOTIFICATION No. 3176/44-2(8) 


- The following amendments are made in the General Rules (Civil) 
of IgII with the previous approval of the Local Government as 


required by the provisions of section 3(3) of the i of 
Records Act, no. V of 1917 :— 


(1) Ig line 2 of Rule g of Chapter V, adda dag ger (f) after 
the word - “status ” 


(2) To the foòt-note at the bottom of page 39, after the 
note beginning with a star, add— 


““+.For the purposes of this rule, cases affecting personal 
N status do not include cases under the Provincial 
Insolvency Act.” 


_ (3) In Rule 15, sub-rule (3) of Chapter VII, as amended 
by; correction slip No. 164(5), substitute a comma for 
the fullstop and add— 


“except in cases under the Provincial Insolvency Act, where the 
file shall be e after 12 years from the date of the grant of 


~~e 


discharge.” - . TE 
NQBSIFICATION No. 3177/44-24 (3) - `. 
~The following amendment is made in the General Rules® (Civil) 
of 1911 with the Ernie approval of the Local Government z — L8 
O. C j i : p e 


ire b w 


HIGH COURT NOTIFICATIONS | 5 


At the end of rule 1, Chapter IX add the following :— 


“An application under this rule may be sent by post.” 


=- æ sa ee ee ee pre e r ee ee ee ee r A 


NOTIFICATION No. 3178/445 (14) 


The following amendments are made in the General Rules 
(Civil) of 1911, with the previous approve of the Local Govern- 
ment ;— 


t 


In Chapter V, Rule Q, as amanda by correction slip No. 164 
(3), under heading “Papers to be placed in file AI” insert the 
following entry :— 


(1) General Index. 
And re-number existing entries (1) to (13) to read (2) to (14). 


ENGLISH (Civ) DEPARTMENT 
- NOTIFICATION No. 3232/, A 513. 


6. ” The~ Silene amendment is måde in the. Rules of Court of 
January 18, 1898, revised and corrected up to January 31, 1920:— 
Add the following to Chapter V, rule 16 as amended by correc- 

tion slip No. 42, 3(3) :— 


-@ 
wf 


“The 50 copies not required for purposes of an appeal to the 
Privy Council shall at the end of six months from the date of the 
d&cision of the appeal by the High Court, be sent to the counsel 
of the parties in equal proportions. ° z 
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(CIVIL SIDE) 
NOTIFICATION No. 3244/45—14 - 


‘The following -amendment is made in the Rules of Court of 
January 18, 1898, revised and corrected up to January 31, 1920 :— 
To Chapter V, rule 17, add :— 


“(K). Statements recorded under Order X, rule r. (If there 
are no such pleadings, the fact shall be stated in the index) .” 
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ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 3309/45—15 
A. CORRIGENDUM ~ 


In the fifty-first line of the preamble js the Letters Patent as 
amended, printed as appendix II in the Rules of Court of _ January 
18,, 1898, revised and corrected up to January 31, 1920, delete the 


~ word “and” aftet the-words “of the Letters Patente’ on page 15. 
~ @ 
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NOTIFICATION No. 2639/8 


The following amendment is made in the General Rules 
(Criminal) of 1911 with the previous approval of the Local Govern- 
ment as required by the proviso to section 187 of the Government 
of India Act :— 


(1) “Cancel rule 4 of Chapter XVII”; ° 

(2) “Cancel rule 8 of Chapter XVII’’; ° 
(3) “Cancel form No. 16, on page 64 in Appendix D”; 
(4) “Cancel form No. 22, on page 76 in Appendix D. 


Temene em o oe oe em me o ae a ee ee te eee ee ee oa mi t me we, 


NOTIFICATION No. 3519/ 44-2 (11) 
ENGLISH (CIVIL) DEPARTMENT 


The following amendments.. and additions are. made in the 
General Rules (Civil) of 1911 with the’ previous approval of the 
Local Government_as--required by the provisions of section’ 3 (3) e 
of the Destruction of Records Act, No. V of 1917 :— ® 


In rule 15 (4) Chapter VII, as promulgated by correction 
slip No. 164 (5)— 


(1) Delete the words “ But account-books ............ after 
twelve years.” Ə 


Also delete slip No. 179, dated December 23, 1922. 


(2) Znsert at* the end of the rule the following clauses after 
the words “the date of final order ” :— ' 


“ (7) Records of suits decided by Honorary Munsifs shall 
be destroyed after 15 years. 


(8) Bahi-khkatas and other account-books whether included 
in file A r or file C, may be destroyed under the orders of the 
District Judge after three years from the date of the final decree 
of the court of first instance or of appeal as the case may be, where 
the party who files such account-books cannot be traced, or where 
such party has been given at least one month’s notice to apply for 
the return of such account-books and has failed to do so.” 


June 25, 1926 


No. 3549/167—18(34)—In rule 28 of the ruled published in 
notification No 2997/iKy, dated May 21, 1926, after the words, 
“ Every practitioner” ¿usert the words, “excluding Mukhtars.” 


HIGH COURT NOTIFICATIONS 7 


NOTIFICATION No. 3068/46 


The following qmendment is- made in the General Rules 
(Criminal) of 1911 with the previous approval of the Local Govern- 
ment as required by the proviso to section 107 of the Government 

of India Act :— f 


Iy chapter V, rule 4, clause (i) (as amended by correction slip 
No. 10) after the words “from the Almora district shall be Almora ” 
add “or Ranikhet whichever is more convenient.” 


— = = - — 


The following amendment is made in the General Rules (Civil) 
of 1911 :— l 
In chapter III, add as new rule. 


_“7A.—Summonses from courts in India for service on persons 
resident in “haq may be sent direct to*the particular court concerned 
-An Iraq,’or if the correct designation of such court is unknown, to 
the Iraq Ministry of Justice, Baghdad. In regard to the fixing of 
dates of hearing it is desirable to fix a date at least three months 
subsequent to the date of dispatch of the summons. An English 
translation of every vernacular document should be attached to all 
summonses emanating from the courts in India. 


Under a reciprocal arrangement the courts in Iraq send their 
summonses for service to courts in British India, direct. ” 
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The following amendment is made in the General Rules (Civil) ° 
of IQII:— 

To the list of courts situate beyond the limits of British India, 
in respect of which reciprocal arrangements haye been made with 
courts in British India in the matter of service of summonses, 
issued to and by the courts concerned, add the following ;— 











§ HIGIT COURT NOTIFICATIONS 
Y 
| | ! | 
Serial Place ' Channel 
Num- sce eee i and ! Name of court. of Ba 
ber. group i locality. s service. oe 
Orissu feudatary States. 
; | 
: Athgarh =‘ Any civil or 7 
: Atumallik revenue court | E ° 
Bamra Ditto ait | 
Baramba Ditto | i ' 
Baud `, the Ma Ditto at ga | 
Bonai Provinces Pm Ditto Dan ae | 
Daspalla >of Bihar F Ditto ax l á | 
Dhenkanal | and Ditto cat if es 
| Gangpur Orissa: Ditto os 
ı Hindol Ditto i“ n 
Kalahandi \ Ditto wen es 
Keonjhar í = Ditton  .. | s ; 
Khandpora | me 44 Ditto fe oH No. §21 
X Kharawan (in Chota fo. Ditto wa in —I, 
| Nagpur) ; a Ditto _.. | i dater] 
Mayurbhanj aw - Ditto. $e] ` 2, Novem 
l Narunghpur In inar | zi | Ditto ae - Peg, 
Nayagarh _ ve | ‘a Ditto af a | 1925 © 
Nilgiri | orisha Ditto ne ri 
Pal Sahera Ti | Xa Ditto = ae e ae 
Patna i Ditto. 20022 wa | 
Ranpur Bengal si Ditto TO ' 
Rairakhol(in Bihar Vises Ditta > _.. R : 
l and ©issa) .. is Diuo. i iu 
Seraikela(in Chota a Ditto ca i 
Nagpur) a a Ditto ai i © 
Sonepur \ in { as Ditto- .. ae 
Telchar ] Bengal a Ditto oe | 
ligiria (in,Bihar and | _.. | Ditto ; | ga i 
Orissa) ; ee _ Ditto a a | 
\ 
a co? | , 
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